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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7CFR  Parts  210  and  220 

[FNS-201 1-0019] 

RIN  0584-AE09 

National  School  Lunch  Program  and 
School  Breakfast  Program:  Nutrition 
Standards  for  Ail  Foods  Sold  in 
Schools  as  Required  by  the  Healthy, 
Hunger-Free  Kids  Act  of  2010; 

Approval  of  Information  Collection 
Request 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Interim  final  rule;  notice  of 
approval  of  Information  Collection 
Request  (ICR). 

SUMMARY:  The  interim  rule  entitled 
National  School  Lunch  Program  and 
School  Breakfast  Program:  Nutrition 
Standards  for  All  Foods  Sold  in  Schools 
as  required  hy  the  Healthy,  Hunger-Free 
Kids  Act  of  2010  was  published  on  June 
28,  2013.  The  ICR  for  this  rule  approved 
the  creation  of  a  new  information 
collection,  which  has  been  assigned  the 
OMB  Control  Number  0584-0576.  The 
Office  of  Management  and  Budget 
cleared  the  associated  ICR  on  August  14, 
2013.  This  document  announces  the 
approval  of  the  ICR. 

DATES:  The  ICR  associated  with  the 
interim  final  rule  published  in  the 
Federal  Register  on  June  28,  2013,  at  78 
FR  39068,  was  approved  by  OMB  on 
August  14,  2013,  under  OMB  Control 
Number  0584-0576. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Rodgers-Kuperman,  Chief, 

Program  Analysis  and  Monitoring 
Branch^  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Room  640,  Alexandria, 
Virginia  22302,  (703)  305-2590,  OR 
Lynn. Rodgers® f ns.  usda.gov. 


Dated:  December  24,  2013. 

Yvette  S.  Jackson, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

[FR  Doc.  2013-31350  Filed  12-30-13;  8:45  am) 

BILLING  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  253 
[FNS-201 1-0036] 

RIN  0584-AE05 

Food  Distribution  Program  on  Indian 
Reservations:  Income  Deductions  and 
Resource  Eligibility;  Approval  of 
Information  Colleetion  Request 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule;  notice  of  approval  of 
Information  Collection  Request  (ICR). 


SUMMARY:  The  final  rule  entitled  Food 
Distribution  Program  on  Indian 
Reservations:  Income  Deductions  and 
Resource  Eligibility  was  published  on 
August  27,  2013.  The  Office  of 
Management  and  Budget  cleared  the 
associated  information  collection 
requirements  (ICR)  on  September  26, 
2013.  This  document  announces 
approval  of  the  ICR. 

DATES:  The  ICR  associated  with  the  final 
rule  published  in  the  Federal  Register 
on  August  27,  2013,  at  78  FR  52827,  was 
approved  by  OMB  on  September  26, 
2013,  under  OMB  Control  Number  , 
0584-0293. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dana  Rasmussen,  Chief,  Policy  Branch, 
Food  Distribution  Division,  Food  and  • 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Room  506,  Alexandria, 
Virginia  22302,  (703)  305-2662,  OR 
Dana.Rasmussen@fns.usda.gov. 

Dated:  December  24,  2013. 

Yvette  S.  Jackson, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

[FR  Doc.  2013-31351  Filed  12-30-13;  8:45  am] 
BILLING  CODE  3410-aO-P 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  271  and  274 
RIN  0584-AE26 

Supplemental  Nutrition  Assistance 
Program:  Trafficking  Controls  and 
Fraud  Investigations 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule.  Interim  final  rule; 
notice  of  approval  of  Information 
Collection  Request  (ICR). 


SUMMARY:  The  rule  entitled 
Supplemental  Nutrition  Assistance 
Program:  Trafficking  Controls  and  Fraud 
Investigations  was  published  on  August 
21,  2013.  The  ICR  for  this  rule  approved 
the  creation  of  a  new  information 
collection,  which  has  been  assigned  the 
OMB  Control  Number  0584-0587.  The 
Office  of  Management  and  Budget 
cleared  the  associated  ICR  on  September 
23,  2013.  This  document  announces  the 
approval  of  the  ICR. 

DATES:  The  ICR  associated  with  the  rule 
published  in  the  Federal  Register  on 
August  21,  2013,  at  78  FR  51649,  was 
approved  by  OMB  on  September  23, 
2013,  under  OMB  Control  Number 
0584-0587. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Duffield,  Chief,  State  Administration 
Branch,  Food  and  Nutrition  Service, 
USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302,  (703)  605- 
4385. 

Dated:  December  24,  2013. 

Yvette  S.  Jackson, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

(FR  Doc.  2013-31354  Filed  12-30-13;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

7CFR  Part  319 

[Docket  No.  APHIS-201 2-0002] 

RIN  057S-AD63 

Importation  of  Avocados  From 
Continental  Spain 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  fruits 
and  vegetables  regulations  to  allow  the 
importation  of  avocados  from 
continental  Spain  (excluding  the 
Balearic  Islands  and  Canary  Islands) 
into  the  United  States.  As  a  condition  of 
entry,  avocados  from  Spain  will  have  to 
be  produced  in  accordance  with  a 
systems  approach  that  includes 
registration  of  production  locations  and 
packinghouses,  pest  monitoring, 
sanitary  practices,  chemical  and 
biological  controls,  and  phytosanitary 
treatment.  The  fruit  will  have  to  be 
imported  in  commercial  consignments, 
with  each  consignment  identified 
throughout  its  movement  from  place  of 
production  to  the  port  of  entry  in  the 
United  States.  Consignments  will  have 
to  be  accompanied  by  a  phytosanitary 
certificate  issued  by  the  national  plant 
protection  organization  of  Spain 
certifying  that  the  fruit  is  free  from  all 
quarantine  pests  and  has  been  produced 
in  accordance  with  the  systems 
approach.  Consignments  of  avocados 
other  than  the  Hass  variety  would  also 
have  to  be  treated  for  the  Mediterranean 
fiuit  fly  either  prior  to  moving  to  the 
United  States  or  upon  arrival  prior  to 
release.  This  action  will  allow  for  the 
importation  of  avocados  from 
continental  Spain  while  continuing  to 
protect  against  the  introduction  of  plemt 
pests  into  the  United  States. 

DATES:  Effective  Date:  January  30,  2014. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Meredith  C.  Jones,  Senior  Regulatory 
Policy  Specialist,  Regulatory 
Coordination  and  Compliance,  PPQ, 
APHIS,  4700  River  Road  Unit  156, 
Riverdale,  MD  20737-1231;  (301)  851- 
2018. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  “Subpart-Fruits 
emd  Vegetables”  (7  CFR  319.56-1 
through  319.56-63,  referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 


the  world  to  prevent  the  introduction 
and  dissemination  of  plant  pests  that  are 
new  to  or  not  widely  distributed  within 
the  United  States. 

On  January  30,  2013,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  in  the  Federal  Register  (78 
FR  6222-6227,  Docket  No.  APHIS- 
2012-0002),  a  proposal  *  to  amend  the 
fruits  and  vegetables  regulations  to 
allow  the  importation  of  avocados  from 
continental  Spain  (excluding  the 
Balearic  Islands  and  Canary  Islands) 
into  the  United  States  subject  to  a 
systems  approach  and  treatment.  We 
proposed  to  allow  the  importation  of 
avocados  from  continental  Spain  only  if 
they  were  produced  in  accordance  with 
a  systems  approach  jointly  agreed  upon 
in  a  bilateral  workplan  between  APHIS 
and  the  national  plant  protection 
organization  (NPPO)  of  Spain.  The 
systems  approach  addresses  one  pest  of 
quarantine  significance  present  in 
continental  Spain  that  could  be 
introduced  into  the  United  States 
through  the  importation  of  avocados. 
That  pest  is  Ceratitis  capitata 
(Wiedemann),  the  Mediterranean  fruit 
fly. 

The  proposed  systems  approach 
included  the  following  requirements: 

•  Registration,  monitoring,  and 
oversight  of  places  of  production;, 

•  Grove  sanitation; 

•  Harvesting  requirements  for 
safeguarding  and  identification  of  the 
fruit; 

•  Packinghouse  requirements  for 
safeguarding  and  identification  of  the 
fruit; 

•  Inspection  by  the  NPPO  of  Spain  for 
C.  capitata;  and 

•  Cold  treatment  for  avocado  varieties 
other  than  Hass. 

Additionally,  we  proposed  that  all 
avocados  from  Spain  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  NPPO  of  Spain. 
The  phytosanit^uy  certificate 
accompanying  Hass  variety  avocados 
v\gould  have  to  contain  an  additional 
declaration  stating  that  the  avocados 
were  grown  in  an  approved  place  of 
production  and  the  consignment  has 
been  inspected  and  found  free  of  C. 
capitata.  The  phytosanitary  certificate 
accompanying  non-Hass  avocados 
would  have  to  contain  an  additional 
declaration  stating  that  the  avocados 
were  grown  in  an  approved  place  of 
production  and  the  consignment  has 
been  inspected  and  found  free  of  C. 
capitata,  and,  if  treated  prior  to  export. 


’  To  view  the  proposed  rule,  supporting 
documents,  and  the  comments  we  received,  go  to 
http://www.reguIdtions.gov/ 

It  !docketDetail:D=  APHIS-20 1 2-0002. 


that  the  consignment  has  been  treated 
for  C.  capitata  in  accordance  with  7  CFR 
part  305.  We  proposed  to  add  these 
requirements  to  the  regulations  in  a  new 
§  319.56-58  titled  Avocados  from 
continental  Spain.^ 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  April  1, 
2013.  We  reopened  and  extended  the 
deadline  for  comments  until  June  13, 
2013,  in  a  document  published  in  the 
Federal  Register  on  May  29,  2013  (78 
FR  32183-32184,  Docket  No.  APHIS- 
2012-0002).  We  received  20  comments 
by  that  date.  They  were  from  the 
European  Union  (EU),  a  State 
department  of  agriculture,  an 
organization  representing  State  plant 
regulatory  agencies,  domestic  avocado 
growers,  and  private  citizens.  They  are 
discussed  below  by  topic. 

One  commenter  stated  that  the 
proposed  rule  identifies  the  NPPO  of 
Spain  as  the  body  responsible  for 
conducting  and  supervising  inspections, 
monitoring,  trapping,  surveying,  etc.,  in 
the  systems  approach.  However,  there 
are  other  bodies  and  stakeholders 
involved,  such  as  the  Spanish 
Autonomous  Communities  (the  first- 
level  political  and  administrative 
divisions  in  Spain),  auditing  companies, 
integrated  pest  memagement 
associations,  and  field  technicians  and 
advisors,  as  defined  by  Directive  2009/  ' 
128/EC  of  the  European  Parliament  and 
of  the  Council  of  October  21,  2009, 
establishing  a  framework  for  EU  action 
to  achieve  the  sustainable  use  of 
pesticides.  The  commenter  stated  that 
responsibilities  of  each  partner  should 
be  specified  in  future  workplans  under 
the  rules. 

Under  APHIS  programs,  the  NPPO 
certifies  that  it  is  taking  responsibility  to 
ensure  that  these  other  involved  parties 
act  under  NPPO  direction  and  perform 
the  actions  required  by  the  regulations 
and  workplan.  Whether  the  NPPO 
achieves  this  through  other  parties 
whose  roles  are  described  in  EC 
Directives  or  other  means  is  an  internal 
matter  not  subject  to  our  regulations.  If 
the  NPPO  desires,  workplans  for  the 
avocado  program  can  include 
information  about  which  entities  will 
perform  which  required  actions,  but  in 
the  event  of  failure  to  perform  any- 
required  action  APHIS  will  hold  only 
the  NPPO  responsible  for  correcting  the 
problems.  We  note  that  the  cited  EC 
Directive  addresses  only  pesticide  use 
and  integrated  pest  management,  rather 
than  systems  approaches  for  the  growth 


2  In  this  final  rule,  the  provisions  of  the  systems 
approach  are  added  as  §  319.56-64.  We  discuss  the 
comments  in  terms  of  provisions  of  proposed 
§  319.56-58  so  that  the  reader  can  follow  along  with 
the  proposal. 
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and  certification  of  crops  for  export,  and 
even  within  that  scope  the  Directive 
emphasizes  in  many  places  the 
responsibility  of  competent  authorities 
in  the  Member  State  to  ensure  required 
actions  are  taken. 

One  coniment  addressed  the 
requirement  proposed  in  §  319.56- 
58(b)(1)  that  “[t]he  NPPO  of  Spain  must 
visit  and  inspect  registered  places  of 
production  monthly,  starting  at  least  2 
months  before  harvest  and  continuing 
until  the  end  of  the  shipping  season,  to 
verify  that  the  growers  are  complying”  , 
with  proposed  requirements.  The 
commenter  stated  that  the  harvest 
period  is  approximately  February  1 
through  May  1,  which  would  mean  six 
inspections  from  December  to  May.  The 
commenter  stated  that  six  inspection 
visits  are  unnecessary  and  not  cost- 
effective,  and  suggested  instead  that  the 
NPPO  visit  productidh  sites  once  at  the 
beginning  of  the  export  season,  once 
during  harvest,  and  at  any  other  times 
the  NPPO  finds  necessary  to  verify 
compliance.  The  commenter  noted  that 
throughout  harvest  the  NPPO,  the 
Autonomous  Communities,  and  the 
auditing  companies  employed  by  them 
would  control,  evaluate,  and  validate 
field  notebooks  maintained  by  growers 
and  inspection  reports  from  field 
technicians  or  advisors. 

APHIS  is  making  two  changes  in 
response  to  this  comment.  It  is  essential 
that  the  NPPO  effectively  monitor 
complidhce  before  and  during  harvest  to 
identify  and  prevent  pest  risks. 

However,  effective  inspection  does  not 
necessarily  require  six  visits  each  year, 
and  depending  on  the  personnel 
authorized  by  the  NPPO  to  conduct 
various  compliance  monitoring 
activities,  it  may  not  be  necessary  that 
NPPO  employees  visit  each  production 
site  each  month.  While  it  is  important 
that  the  production  site  be  inspected 
prior  to  harvest,  both  to  look  for  early 
signs  of  pests  that  may  not  be  as  visible 
later  and  to  familiarize  the  inspector 
with  the  production  area,  upon  further 
consideration  we  believe  a  reasonable 
standard  is  that  a  pre-harvest  inspection 
occur  at  least  1  month  prior  to  harvest 
rather  than  the  proposed  2  months. 
Therefore,  we  are  changing  the 
proposed  standard  to  read  “starting  at 
least  1  month  before  harvest.”  We  also 
note  that  the  term  “before  harvest” 
refers  to  the  harvest  as  conducted  at 
each  production  site,  not  to  the  harvest 
season  in  general.  This  could  result  in 
fewer  inspections  in  some  cases.  For 
example,  if  a  production  site  begins  its 
heurvest  on  February  15  and  ends  it  April 
15,  its  inspections  could  be  scheduled 
on  January,  February,  March,  and  April 
10  (or  various  other  dates),  for  a  total  of 
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four  inspections.  We  also  note  that,  as 
discussed  above,  production  site 
inspections  are  the  responsibility  of  the 
NPPO  and  must  be  done  under  NPPO 
direction  to  verify  the  conditions  and 
actions  required  by  fhe  regulations  and 
workplan. 

While  the  responsibility  for 
inspections  remains  with  the  NPPO,  the 
identity  of  the  personnel  authorized  to 
conduct  inspection-related  activities 
may  be  determined  by  the  NPPO  and 
specified  in  the  workplan.  We 
understand  that  in  some  cases  the  NPPO 
may  authorize  personnel  who  are  not 
NPPO  employees,  such  as  employees  of 
an  Autonomous  Community  or  an 
auditing  company,  to  perform  duties 
related  to  inspection.  If  so,  these 
personnel  must  be  accountable  to  the 
NPPO.  To  make  this  clear,  in  this  final 
rule  we  are  changing  the  relevant 
sentence  in  proposed  §  319.56— 58(b)(1) 
to  read  “The  NPPO  of  Spain,  or  an 
authorized  person  designated  in  the 
workplan,  must  visit  and  inspect.  .  .  .” 

One  commenter  noted  that  proposed 
§  319.56— 58(e)(1)  would  require  a 
registered  packinghouse  to  pack  no  fruit 
for  other  markets  during  a  period  when 
it  packs  avocados  produced  in 
accordance  with  the  proposed  rule’s 
systems  approach.  The  commenter 
suggested  that  packinghouses  should  be 
allowed  to  pack  fruit  for  other  markets 
during  the  same  period  under 
conditions  to  prevent  commingling,  i.e., 
that  (1)  the  packing  lines  in 
packinghouses  be  cleared  prior  to 
packing  avocados  for  the  United  States; 
and  (2)  fruit  destined  to  the  United 
States  must  always  be  identified  and 
stored  separately  from  fruit  destined  to 
other  markets.  The  commenter  stated 
that  this  is  similar  to  measures  for  the 
program  to  export  sweet  oranges, 
clementines,  and  other  mandarms  from 
Spain  to  the  United  States. 

After  careful  consideration,  we  have 
decided  to  change  the  rule  in  response 
to  this  comment,  according  to  the 
follawing  reasoning.  Consider  the 
following  scenario  for  avocados 
produced  in  accordance  with  the 
proposed  rule  (regulated  avocados). 
There  are  two  areas  of  pest  risk 
associated  with  the  packinghouse.  There 
is  a  very  minor  risk  that  C.  capitata 
could  enter  the  packinghouse  associated 
with  other  articles  destined  for  other 
markets,  move  to  regulated  avocados, 
and  lay  eggs  in  the  regulated  avocados. 
This  is  very  unlikely  because  normal 
packinghouse  operations  make  such 
movement  of  pests  between  lots 
exceedingly  rare.  There  is  a  slightly 
larger  risk  that  articles  destined  for 
other  markets  could  become 
accidentally  mixed  with  regulated 
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avocados  ahd  shipped  to  the  United 
States.  If  the  other  articles  were  better 
hosts  than  regulated  avocados,  e.g., 
untreated  non-Hass  avocado  varieties  or 
even  fruits  other  than  avocados,  such 
admixture  could  result  in  C.  capitata 
larvae  being  shipped  to  the  United 
States.  We  believe  both  of  these  areas  of 
risk  can  he  controlled  using  the  type  of 
methods  suggested  by  the  commenter. 
Maintaining  the  identity  of  regulated 
avocados  at  the  packinghouse  and 
ensuring  separation  between  them  and 
other  articles  are  the  key  concerns.  The 
proposed  rule,  in  §  319.56-58(d),  states 
that  regulated  avocados  must  “remain 
identifiable  when  the  fruit  leaves  the 
grove,  at  the  packinghouse,  and 
throughout  the  export  process.” 

This  identity  requirement  will  aid 
achieving  separation  in  the 
packinghouse.  To  fully  achieve  effective 
separation,  we  are  changing  proposed 
§  319.56-58(e)(l)  to  read  as  follows: 
“During  the  time  registered 
packinghouses  are  in  use  for  packing 
avocados  for  export  to  the  United  States 
in  accordance  with  the  requirements  of 
this  section,  packing  lines  must  be 
cleared  of  all  other  articles  and  plant 
debris  prior  to  packing  such  avocados, 
and  such  avocados  must  be  stored  in  a 
room  separate  from  any  other  fruits, 
plant  articles,  and  other  potential  C. 
capitata  hosts  while  the  avocados  are  at 
the  packinghouse.” 

Another  commenter  stated  that  the 
proposal  indicates  “Packinghouses 
should  not  pack  avocados  for  other 
countries  while  packing  for  the  United 
States.”  The  commenter  stated  that  this 
language  needs  to  be  more  directive  and 
inclusive,  such  as:  “During  the  time  the 
packinghouse  is  in  use  for  exporting 
avocados  to  the  United  States,  the 
packinghouse  may  only  receive  fruit 
from  registered,  approved  places  of 
production.” 

The  sentence  containing  the  word 
“should”  that  was  quoted  by  the 
commenter  appears  in  the  risk 
management  document  (RMD)  that  was 
prepared  prior  to  the  proposed  rule  and 
made  available  with  it.  The  RMD  was  an 
evaluative  and  advisory  document  that 
was  used  during  decisionmaking  for  the 
proposed  rule.  The  corresponding 
language  in  §  319.56-58(e)  of  the 
proposed  rule  was  mandatory,  and  read 
“packinghouses  may  only  accept 
avocados  that  are  from  registered  places 
of  production.”  However,  as  discussed 
with  regard  to  the  comment  above, 
have  changed  the  standard  in  this  final 
rule  for  the  circumstances  under  which 
other  articles  may  be  allowed  in  a* 
packinghouse  at  the  same  time  as 
regulated  avocados. 


79570  Federal  Register/ Vol.  78,  No.  251 /Tuesday,  Decenlber  31,  2013/Rules  and  Regulations 


The  same  comment er  stated  that, 
while  the  proposed  rule  calls  for 
registered  orchards  to  practice  field 
sanitation  and  pest  control  measures, 
there  is  no  requirement  for  trapping  to 
monitor  for  C.  capitata  in  avocado 
production  blocks. 

That  is  correct,  and  we  are  not  making 
any  change  in  response  to  this 
comment.  A  specific  trapping 
requirement  is  not  necessary  because 
the  foundation  of  the  proposal  is  not 
freedom  of  the  grove  areas  from  C. 
capitata,  but  rather  the  2010  APHIS 
finding  that  intact  Hass  avocados  with 
the  stem  attached  are  not  a  host  to  C. 
capitata  and  our  requirement  for 
treatment  of  other  avocado  varieties  that 
are  better  hosts.  We  note  that  while 
trapping  is  not  needed  and  therefore  is 
not  required  by  the  proposed  rule,  it  is 
necessary  and  required  for  export  of 
articles  that  are  better  C.  capitata  hosts, 
e.g.,  citrus,  and  that  to  the  best  of  our 
knowledge  the  regions  that  will  be 
exporting  Hass  avocados  also  export 
citrus.  In  those  regions,  the  autonomous 
communities  conduct  annual  surveys 
for  C.  capitata  and  perform  mass 
trapping  and  surveillance  trapping 
under  the  Mediterranean  fi'uit  fly 
management  program  established  by  the 
Government  of  Spain  (see,  e.g.,  “Real 
Decreto  461/2004,  de  18  de  marzo,  por 
el  que  se  establece  el  Programa  nacional 
de  control  de  la  mosca  mediterranea  de 
la  fhita”  at  http:// 
www.lexureditorial.eom/boe/0404/ 
05823.htm). 

One  commenter  stated  that  allowing 
avocado  imports  instead  of  supporting 
the  domestic  avocado  industry  is  short¬ 
sighted  and  counter-productive,  and 
noted  that  domestic  growers  have 
recently  been  challenged  by  both  ' 
natural  factors  (such  as  cold,  wind,  heat, 
fire,  and  lack  of  water)  as  well  as  market 
conditions.  Several  other  commenters 
objected  in  general  terms  to  the 
economic  effects  of  importing  avocados 
rather  than  relying  on  domestic 
production. 

We  are  not  making  any  change  in 
response  to  this  comment.  The  Plant 
Protection  Act  (7  U.S.C.  7701  et  seq.], 
the  authorizing  statute  for  APHIS’  plant- 
health-related  activities,  authorizes  the 
Secretary  of  Agriculture  to  prohibit  or 
restrict  the  importation  of  any  plant 
product  if  the  Secretary  determines  that 
the  prohibition  or  restriction  is 
necessary  to  prevent  the  introduction  of 
a  plant  pest  or  noxious  weed  into  the 
United  States.  We  have  determined  that 
the  measures  in  the  systems  approach 
we  proposed,  amended  as  described 
earlier,’  are  sufficient  to  prevent  the 
introduction  of  any  plant  pests.  The 
factors  cited  by  the  commenters  are  not ' 


within  our  decisionmaking  authority 
under,  the  Act. 

We  have  analyzed  the  economic 
effects  of  this  rule  as  required  by 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act,  both  in  the 
proposed  rule  and  in  the  section  below. 
Part  of  this  analysis  concludecTthat  it  is 
likely  that  at  least  a  portion  of  the 
projected  avocado  imports  from  Spain 
would  displace  imports  from  other 
foreign  sources  rather  than  domestic 
sources  when  fresh  avocado  supplies 
are  low  and  demand  is  high.  The 
analysis  also  concluded  that  the 
projected  volume  of  avocado  imports 
from  Spain,  a  few  hundred  metric  tons, 
is  well  under  half  of  1  percent  of 
domestic  production  and  would 
therefore  have  minor  economic  effects. 

The  Florida  Department  of 
Agriculture  and  Consumer  Services 
commented  on  the  requirement  in 
proposed  §  319.56-58(a)(5)  that 
avocados  other  than  Hass  variety  from 
continental  Spain  must  be  treated  for  C. 
capitata.  We  proposed  to  require  cold 
treatment  in  accordance  with  the 
regulations  in  7  CFR  305.6,  which 
allows  treatment  to  occur  prior  to  export 
to  the  United  States,  or  upon  arrival 
prior  to  release.  The  commenter  stated 
that  allowing  untreated  product  into 
Florida  for  treatment  would  greatly 
increase  the  possibility  of  introducing  C. 
capitata  and  is  a  major  departure  from 
long-standing  plant  protection 
protocols.  It  also  stated  that  the  required 
treatments  should  not  preclude  an 
additional  high  level  of  inspection  at  the 
port  of  entry  to  ensure  procedures  are  in 
place  to  confirm  the  treatments  were 
applied  properly. 

We  are  not  making  any  change  to  the 
rule  in  response  to  this  comment.  The 
rule  Will  not  authorize  treatment  of  any 
avocadbs  in  Florida.  We  expect  post¬ 
arrival  cold  treatment  will  be  infrequent 
since  the  industry  norm  is  cold 
treatment  prior  to  departure  or  in 
transit.  Further,  the  regulations  will 
continue  to  prohibit  cold  treatment  after 
arrival  in  Florida.  The  current 
regulations  on  cold  treatment,  7  CFR 
305.6,  allow  the  establishment  of  cold 
treatment  facilities  for  imported  articles 
in  certain  specific  areas  of  the  United 
States  as  follows.  Facilities  may  be 
located  on  the  mainland  United  States 
either  in  the  area  that  is  north  of  39° 
latitude  and  east  of  104°  longitude,  or 
under  special  conditions  at  one  of  the 
following  ports:  The  maritime  ports  of 
Wilmington,  NC;  Seattle,  WA;  Corpus 
Christi,  TX;  and  Gulfport,  MS;  Seattle- 
Tacoma  International  Airport,  Seattle, 
WA;  and  Hartsfield-Atlanta 
International  Airport,  Atlanta,  GA.  In  a 
recent  proposed  rule  (78  FR  27864- 


27866;  Docket  No.  APHIS-2012-0089, 
published  May  13,  2013),  we  proposed 
adding  MidAmerica  St.  Louis  Airport, 
Mascoutah,  IL,  to  this  list. 

The  ability  of  these  facilities  to 
conduct  cold  treatments  without 
spreading  and  establishing  firuit  fly 
populations  has  been  documented 
several  times,  most  recently  in  a 
treatment  evaluation  document 
prepared  for  the  proposed  rule 
mentioned  above,  and  in  an  earlier 
APHIS  study  “Characterizing  and 
mitigating  relative  risk  associated  with 
the  movement  of  tropical  fruit  fly  host 
material  into  the  United  States  for  cold 
treatment  at  certain  ports.”  Both  of  these 
documents  have  been  added  to  the 
administrative  record  for  this  rule, 
available  at  http://www.regulations.gov/ 
#!docketDetail;D=APHIS-2012-0002. 

With  regard  to  the  commenter’s 
second  point  aboutinspection  levels  at 
the  port  of  entry,  APHIS  inspection  will 
serve  as  a  check  on  the  effectiveness  of 
the  systems  approach.  We  do  not  plan 
to  inspect  at  a  higher  level  than  our 
usual  level,  unless  evidence  indicates 
that  there  may  be  a  problem  with  the 
implementation  of  the  systems 
approach.  We  have  found  the  NPPO  of 
Spain  to  have  the  necessary  resources 
and  capacity  to  implement  the  systems 
approach,  but  will  continually  monitor 
the  program’s  effectiveness  through 
activities  both  in  Spain  and  through 
inspections  upon  arrival. 

This  commenter  also  asked  what 
corrective  measures  will  be  taken  to 
prevent  a  reoccurrence  if  inspectors  find 
live  larvae  during  inspection,  and  what 
penalties  will  apply  in  such  cases. 

Proposed  §  319.56-58(f)  stated  that  if 
any  C.  capitata  are  detected  in  the 
required  postharvest  inspection  in 
Spain,  the  place  of  production  where 
tbe  infested  avocados  were  grown  will 
immediately  be  suspended  from  the 
export  program  until  an  investigation 
has  been  conducted  by  APHIS  and  the 
NPPO  of  Spain  and  appropriate 
mitigations  have  been  implemented.  If 
any  C.  capitata  are  detected  through 
inspection  at  arrival,  APHIS  will  refuse 
entry  to  the  shipment  unless  an 
inspector  finds  it  can  be  treated  to 
destroy  the  pests,  and  APHIS  may  also 
order  the  place  of  production  where  the 
infested  avocados  were  grown  to  be 
immediately  suspended  from  the  export 
program  pending  an  investigation. 

Another  commenter  stated  that  we 
should  not  apply  the  proposed 
§  319.56—58(1)  requirement  to  non-Hass 
variety  avocados.  Under  that 
requirement,  if  any  C.  capitata  are 
detected  in  the  required  postharvest 
inspection  in  Spain  of  non-Hass 
avocados,  the  place  of  production  where 
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the  infested  avocados  were  grown  will 
immediately  be  suspended  from  the 
export  program  until  an  investigation 
has  been  conducted  by  APHIS  and  the 
NPPO  of  Spain  and  appropriate 
mitigations  have  been  implemented. 

The  commenter  noted  that  this  means 
that  if  a  single  larva  of  C.  capitata  is 
found,  the  entire  consignment  of  non- 
Hass  avocados  would  be  rejected. 
However,  a  certain  percentage  of  * 
infestation  should  be  accepted  for  non- 
Hass  varieties  because  they  will  be 
subjected  to  a  cold  treatment.  The 
commenter  stated  that  this  is  the  case  in 
other  bilateral  workplans  between  the 
United  States  and  Spain,  e.g.,  the 
preclearance  operational  workplan  for 
the  export  of  sweet  oranges, 
clementines,  and  other  mandarins  from 
Spain. 

We  are  not  making  any  change  based 
on  this  comment.  Given  the  serious 
threat  CT capitata  poses,  we  believe  that 
it  is  reasonable  to  have  no  tolerance 
level  for  C.  capitata  infestation,  and  to 
stop  accepting  shipments  from  a 
production  site  pending  investigation 
when  a  single  larvae  is  found  during 
inspection.  Furthermore,  neither  the 
'  operational  plan  nor  the  regulations  for 
shipment  of  sweet  oranges,  clementines, 
and  mandarins  has  such  a  tolerance. 

The  regulations  in  this  area  are  even 
stricter,  in  consideration  of  the  better 
host  status  of  such  citrus.  The  relevant 
section  for  clementines,  §  319.56-34(f), 
states  “If  inspectors  find  a  single  live 
Mediterranean  fruit  fly  in  any  stage  of 
development  during  an  inspection,  the 
entire  consignment  of  clementines  will 
be  rejected.  If  a  live  Mediterranean  fruit 
fly  in  any  stage  of  development  is  found 
in  any  two  lots  of  fruit  from  the  same 
orchard  during  the  same  shipping 
season,  that  orchard  will  be  removed 
from  the.  export  program  for  the 
remainder  of  that  shipping  season.” 

One  commenter  suggested  a  biometric 
sample  size  of  200  fruits  for  the  post¬ 
harvest  inspection  of  C.  capitata.  The 
commenter  calculated  that  sample  size 
using  the  standard  in  International 
Standards  for  Phytosanitary  Measures 
(ISPM)  No.  31,  “Methodologies  for 
sampling  of  consignments”  (IPPC, 

2009  3).  The  commenter  stated  that 
calculating  sample  size  for  95  percent 
confidence  level,  at  a  2  percent  level  of 
detection,  according  to  a  75  percent 
efficacy  value  where  the  lot  size  is  large 
and  sufficiently  mixed,  yields  199  or 


^To  view  this  and  other  ISPMs  on  the  Internet, 
go  to  http://wwiv.ippc.int/IPP/En/default.isp  and 
click  on  the  “Adopted  ISPMs”  link  under  the 
“Standards  (ISPMs)”  heading. 


200  fruits  by  the  binomial  or  Poisson 
distribution,  respectively. 

We  do  not  disagree  with  the 
commenter’s  methodology,  but  as  stated 
in  the  proposed  rule,  the  actual 
sampling  rate  with  be  worked  out  by 
technical  experts  in  APHIS  in 
consultation  with  their  counterparts  in 
the  NPPO  of  Spain.  The  sample  size  will 
then  be  specified  in  the  workplan 
required  by  proposed  §  319.56-58(a). 
Specifying  the  sample  size  in  the 
workplan  rather  than  the  regulations 
will  give  us  the  flexibility  to  raise  or 
lower  the  fruit  sampling  rate  when 
conditions  indicate  a  higher  or  lower 
risk  of  C.  capitata  infestation. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
■rule,  with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

In  accordance  with  the  Regulatory* 
Flexibility  Act,  we  have  analyzed  the 
potential  economic  effects  of  this  action 
on  small  entities.  The  analysis  is  set 
forth  below. 

In  response  to  a  request  by  the  NPPO 
of  Spain  that  APHIS  authorize  market 
access  for  commercial  shipments  of 
fresh  avocados  into  the  United  States, 
APHIS  is  allowing  the  importation  of 
such  shipments  if  Spain  produces  the 
avocados  in  accordance  with  a  systems 
approach  intended  to  prevent  the 
introduction  of  quarantine  pests. 

In  2009,  the  United  States  was  the 
world’s  third  largest  avocado  producer, 
after  Mexico  and  Chile;  the  United 
States  accounted  for  about  7  percent  of 
global  production,  while  Mexico  and 
Chile  accounted  for  32  percent  and  9 
percent,  respectively.  Commercial 
production  of  avocado  occurs  in  three 
States.  California  accounts  for  about  90 
percent  of  U.S.  production,  followed  by 
Florida  with  about  9  percent,  and 
Hawaii  with  less  than  1  percent.  In 
2010,  U.S.  utilized  production  of 
avocado  totaled  about  135,500  metric 
tons  (MT),  only  one-half  of  the  271,000 
MT  produced  in  2009,  and  indicative  of 
the  significant  variability  in  yield  from 
year  to  year. 

In  the  last  decade,  U.S.  per  capita 
consumption  of  avocado  has  risen 
significantly,  from  1  kilogram  in  2000  to 
1.86  kilograms  in  2010,  representing  an 
annual  growth  rate  of  about  6.4  percent. 
Although  the  United  States  is  a  major 
producer  of  avocado,  it  is  also  the 


largest  import  market  (since  2002)  and 
has  been  a  net  importer  since  the  late 
1980s.  During  this  time,  the  gap 
between  U.S.  imports  and  U.S.  exports 
has  widened  substantially.  The  average 
annual  value  of  U.S.  avocado  imports,  ' 
2008-2010,  was  nearly  $622  million, 
compared  to  average  annual  exports 
valued  at  less  than  $16  million. 

Spanish  avocado  producers  expect  to 
export  to  the  United  States  about  260 
MT  of  fresh  avocado  annually,  an 
amount  equivalent  to  0.15  percent  of 
U.S.  production,  0.07  percent  of  U.S.  net 
imports  (imports  minus  exports),  and 
0.05  percent  of  U.S.  supply  (production 
plus  net  imports),  based  on  2008-2010 
average  annual  U.S.  production  and 
trade  quantities. 

Entities  that  may  be  directly  affected 
by  the  rule  are  U.S.  importers  and 
producers  of  avocado.  Avocado 
importers  are  classified  in  the  North 
American  Industry  Classification 
System  (NAICS)  under  Fresh  Fruit  and 
Vegetable  Merchant  Wholesalers 
(NAICS  424480).  Avocado  producers  are 
classified  under  Other  Noncitrus  Fruit 
Farming  (NAICS  111339).  The  Small 
Business  Administration  (SBA)'  has 
established  guidelines  for  determining 
which  establishments  are  to  be 
considered  small.  A  firm  primarily 
engaged  in  fresh  fruit  and  vegetable 
wholesaling  is  considered  small  if  it 
employs  not  more  than  100  persons.  A 
firm  primarily  engaged  in  noncitrus 
fruit  farming  is  considered  small  if  it 
has  annual  sales  of  not  more  than 
$750,000. 

In  2007,  nearly  95  percent  of  fruit  and 
vegetable  wholesale  establishments 
(4,207  of  4,437  businesses)  that  operated 
the  entire  year  were  Small  by  the  SBA’s 
small-entity  threshold  of  not  more  than 
100  employees.  That  same  year,  nearly 
93  percent  of  farms  that  sold  fruits,  tree 
nuts,  or  berries  (104,424  of  112,690 
operations)  had  annual  sales  of  less  than 
$500,000,  well  below  the  SBA’s  small- 
entity  threshold  of  $750,000.  The  subset 
of  these  farms  that  comprise  the 
industry  Other  Noncitrus  Fruit  Farming 
numbered  23,641,  and  can  be  assumed 
to  be  also  primarily  composed  of  small 
entities.  Of  these  (Dther  Noncitrus  Fruit 
Farming  establishments,  there  were 
8,245  avocado  farms  in  2007,  also 
presumed  to  be  principally  small  . 
operations. 

While  most  entities  that  may  be 
affected  by  the  rule  are  small,  any 
effects  should  be  insignificant  because 
of  the  small  quantity  of  avocado 
expected  to  be  imported  from 
continental  Spain. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
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determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  allows  avocados  to  be 
imported  into  the  United  States  fi’om 
continental  Spain.  State  and  local  .laws 
and  regulations  regarding  avocados 
imported  under  this  rule  will  be 
preempted  while  the  fruit  is  in  foreign 
commerce.  Fresh  avocados  are  generally 
imported  for  immediate  distribution  and 
sale  to  the  consuming  public  and  would 
remain  in  foreign  commerce  until  sold 
to  the  ultimate  consumer.  The  question 
of  when  foreign  commerce  ceases  in 
other  cases  must  be  addressed  on  a  case- 
by-case  basis.  No  retroactive  effect  will 
be  given  to  this  rule,  and  this  rule  will 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  final  rule, 
which  were  filed  under  0579^4)400, 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  When  OMB  notifies  us  of  its 
decision,  if  approval  is  denied,  we  will 
publish  a  document  in  the  Federal 
Register  providing  notice  of  what  action 
we  plan  to  take. 

E-Govemment  Act  Compliance 

Th§*  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  fiGovemm^mt  Act 
to  promote  the^iydbf  theTnterflfet  and 
other  information  technologies, 
provide  increased  opportunities  fdf 
citizen'access  toGdyemment*'’’-'''*'' 
information  and  services,  and  for  other 
purposes.  For  information  pertinent  to 
E-Govemment  Act  compliance  related 
to  this  rule,  please  contact  Mrs.  Celeste 
Sickles,  APHIS’  Information  Collection 
Coordinator,  at  (301)  851-2908. 

List  of  Subjects  in  7  CFR  Part  319 

Coffee,  Cotton,  Fruits,  Imports,  Logs, 
Nursery'  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements,  Rice, 
Vegetables. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319-FOREIGN  QUARANTINE 
NOTICES 

■  1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  450,  7701-7772,  and 
7781-7786;  21  U.S.C.  136  and  136a;  7  CFR 
2.22,  2.80,  and  371.3. 

■  2.  A  new  §  319.56-64  is  added  to  read 
as  follows: 

§  31 9.56-64  Avocados  from  continental 
Spain. 

Fresh  avocados  [Persea  americana  P. 
Mill.)  may  be  imported  into  the  United 
States  from  continental  Spain 
(excluding  the  Balearic  Islands  and 
Canary  Islands)  only  under  the 
conditions  described  in  this  section. 
These  conditions  are  designed  to 
prevent  the  introduction  of  the 
quarantine  pest  Ceratitis  capitata 
(Wiedemann),  the  Mediterranean  fruit 
fly. 

(a)  General  requirements.  (1)  The 
national  plant  protection  organization 
(NPPO)  of  Spain  must  provide  a 
workplan  to  APHIS  that  details  the 
activities  that  the  NPPO  of  Spain  will, 
subject  to  APHIS’  approval  of  the 
workplan,  carry  out  to  meet  the 
requirements  of  this  section.  The  NPPO 
of  Spain  must  also  establish  a  trust  fund 
in  accordance  with  §  319.56-6. 

(2)  The  avocados  must  be  grown  at 
places  of  production  in  continental 
Spain  that  are  registered  with  the  NPPO 
of  Spain  and  that  meet  the  requirements 
of  this  section. 

(3)  The  avocados  must  be  packed  for 
export  to  the  United  States  in 
packinghouses  that  are  registered  with 
the  NPPO  of  Spain  and  that  meet  the 
requirements  of  this  sectioij. 

(4)  Avocados  from  Spain  may  be 
imported  in  commercial  consignments 
only.  . 

(5)  Avocados  other  than  Hass  variety 
from  continental  Spain  must  be  treated 
foB  C.  capitata  in  accordance  with  part 
305  of  this  chapter. 

(b)  Moi^^tqring  and  oversight.  (1)  The 
NPPO  of  Spain,  or  an  auti^orized  person 
designated  in  the  workplan,  must  visit 
and  inspect  registered  places  of 
production  monthly,  starting  at  least  1 
month  before  harvest  and  continuing 
until  the  end  of  the  shipping  season,  to 
verify  that  the  growers  are  complying 
with  the  requirements  of  paragraph  (c) 
of  this  section  and  follow  pest  control 
guidelines,  when  necessary,  to  reduce 
quarantine  pest  populations. 

(2)  In  addition  to  conducting  fruit 

inspeciions  at  the  packinghouses,  the 
NPPO  of  Spain  must  monitor 
packinghouse  operations  to  verify  that 
the  packinghouses  are  complying  with 
the  requirements  of  paragraph  (e)  of  this 
section.  n  ' 

(3)  If  the  NPPO  of  Spain  finds  that  a 
place  of  production  or  packinghouse  is 
not  complying  with  the  requirements  of 
this  section,  no  ftaiit  from  the* place  of 


production  or  packinghouse  will  be 
eligible  for  export  to  the  United  States 
until,  APHIS  and  the  NPPO  of  Spain 
conduct  an  investigation  and 
appropriate  remedial  actions  have  been 
implemented. 

(4)  The  NPPO  of  Spain  must  retain  all 
forms  and  documents  related  to  export 
program  activities  in  groves  and 
packinghouses  for  at  least  1  year  and,  as 
requested,  provide  them  to  APHIS  for 
review. 

(c)  Grove  sanitation.  Avocado  fruit 
that  has  fallen  from  the  trees  must  be 
removed  firom  each  place  of  production 
at  least  once  every  7  days,  starting  2 
months  before  harvest  and  continuing  to 
the  end  of  harvest.  Fallen  avocado  fruit 
may  not  be  included  in  field  containers 
of  fruit  brought  to  the  packinghouse  to 
be  packed  for  export. 

(d)  Harvesting  requirements. 

Harvested  avocados  must  be  placed  in 
field  cartons  or  containers  that  are 
marked  with  the  official  registration 
number  of  the  place  of  production.  The 
place  of  production  where  the  avocados 
were  grown  must  remain  identifiable 
when  the  fruit  leaves  the  grove,  at  the 
packinghouse,  and  throughout  the 
export  process.  The  fruit  must  be  moved 
to  a  registered  packinghouse  within  3 
hours  of  harvest  or  must  be  protected 
from  fruit  fly  infestation  until  moved. 
The  fruit  must  be  safeguarded  by  an 
insect-proof  screen  or  plastic  tarpaulin 
while  in  transit  to  the  packinghouse  and 
while  awaiting  packing. 

(e)  Packinghouse  requirements.  (1) 
During  the  time  registered 
packinghouses  are  in  use  for  packing 
avocados  for  export  to  the  United  States 
in  accordance  with  the  requirements  of 
this  section,  packing  lines  must  be 
cleeired  of  all  other  articles  and  plant 
debris  prior  to  packing  such  avocados, 
and  such  avocados  must  be  stored  in  a 
room  separate  from  any  other  fruits, 
plant  articles,  and  other  potential  C. 
capitata  hosts  while  the  avocados  are  at 
the  packinghouse. 

(2)  Avocados  must  be  packed  within 
24  hours  of  harvest  in  an  insect¬ 
exclusionary  packinghouse.  All 
openings  to  the  outside  of  the 
packinghouse  must  be  covered  by 
screening  with  openings  of  not  more 
than  1.6  mm  or  by  sonje  other  barrier 
that  prevents  pests  from  entering.  The 
packinghouse  must  have  double  doors 
at  the  entrance  to  the  facility  and  at  the 
interior  entrance  to  the  area  where  the  * 
avocados  are  packed. 

(3)  Before  packing,  all  avocados  must 
be  cleaned  of  all  plant  debris. 

(4)  Boxes  or  cartons  in  which 
avocados  are  packed  must  be  labeled 
with  a  lot  number  that  provides  ’ 
information  to  identify  the  orchard 
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where  grown  and  the  packinghouse 
where  packed.  The  labeling  must  be 
large  enough  to  clearly  display  the 
required  information  and  must  be 
located  on  the  outside  of  the  boxes  to 
facilitate  inspection. 

(5)  Avocados  must  be  packed  in 
insect-proof  packaging,  or  covered  with 
insect-proof  mesh  or  a  plastic  tarpaulin, 
for  transport  to  the  United  States.  These 
safeguards  must  remain  intact  until 
arrival  in  the  United  States. 

(6)  Shipping  documents 
accompanying  consignments  of 
avocados  from  continental  Spain  that 
are  exported  to  the  United  States  must 
include  the  official  registration  number 
of  the  place  of  production  at  which  the 
avocados  were  grown  and  must  identify 
the  packiiig  shed  or  sheds  in  Which  the 
fruit  was  processed  and  packed.  This 
identification  must  be  maintained  until 
the  fruit  is  released  for  entry  into  the 
United  States.  ■ 

(f)  NPPO  of  Spain  inspection. 
Following  any  post-harvest  processing, 
inspectors  from  the  NPPO  of  Spain  must 
inspect  a  biometric  sample  of  fruit  at  a 
rate  determined  by  APHIS.  Inspectors 
must  visually  inspect  the  fruit  and  cut 

a  portion  of  the  fruit  to  inspect  for  C. 
capitata.  If  any  C.  capitata  are  detected 
in  this  inspection,  the  place  of 
production  Where  the  infested  avocados 
were  grown  will  immediately  be 
suspended  from  the  export  program 
until  an  investigatioii  has  been 
conducted  by  APHIS  and  the  NPPO  of 
Spain  and  appropriate  mitigations  have 
been  implemented. 

(g)  Phytosanitary  certificate.  Each 
consignment  of  avocados  imported  from 
Spain  into  the  United  States  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  NPPO  of  Spain. 

(1)  The  phytosanitary  certificate 
accompanying  Hass  variety  avocados 
must  contain  an  additional  declaration 
stating  that  the  avocados  are  Hass 
variety  and  were  grown  in  an  approved 
place  of  production  and  the 
consignment  has  been  inspected  and 
found  free  of  C.  capitata. 

(2)  The  phytosanitary  certificate 
accompanying  non-Hass  avocados  must 
contain  an  additional  declaration  stating 
that  the  avocados  were  grown  in  an 
approved  place  of  production  and  the 
consignment  has  been  inspected  and 
fodnd  free  of  C.  capitata.  If  the 
consignment  has  been  subjected  to 
treatment  for  C.  capitata  prior  to  export 
in  accordance  with  7  CFR  part  305,  the 
additional  declaration  must  also  state 
this. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579—0400) 


Done  in  Washington,  DC,  this  23rd  day  of 
December  2013. 

Kevin  Shea, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  2013-31190  Filed  12-30-13;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  APHIS-2011-0132] 

RIN  0579-AD62 

Importation  of  Fresh  Apricots  From 
Continental  Spain 

agency:  Animal  and  Plant  Health 
InspectiTm  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  fruits 
and  vegetables  regulations  to  allow  the 
importation  into  the  United  States  of 
fresh  apricots  from  continental  Spain 
(excluding  the  Balearic  Islands  and 
Canary  Islands).  As  a  condition  of  entry, 
fresh  apricots  from  continental  Spain 
will  have  to  be  produced  in  accordance 
with  a  systems  approach  that  includes 
registration  of  production  locations  and 
packinghouses,  pest  monitoring, 
sanitary  practices,  chemical  and 
biological  controls,  and  phytosanitary 
treatment.  The  fruit  will  have  to  be 
imported  in  commercial  consignments, 
with  each  consignment  identified 
throughout  its  movement  from  place  of 
production  to  port  of  entry  in  the  United 
States.  Consignments  will  have  to  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  national  plant 
protection  organization  of  Spain 
certifying  that  the  fruit  is  free  from  all 
quarantine  pests  and  has  been  produced 
in  accordance  with  the  systems 
approach.  This  action  will  allow  for  the 
importation  of  fresh  apricots  from 
continental  Spain  while  continuing  to 
protect  against  the  introduction  of  plant 
pests  into  the  United  States. 

DATES:  Effective  Date;  January  30,  2014. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Meredith  C.  Jones,  Senior  Regulatory 
Policy  Specialist,  Regulatory 
Coordination  and  Compliance,  PPQ, 
APHIS,  4700  River  Road  Unit  156, 
Riverdale,  MD  20737-1231;  (301)  851- 
2018. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  “Subpart-Fruits 
and  Vegetables”  (7  CFR  319.56—1 


through  319.56-62,  referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  plant  pests  within 
the  United  States. 

On  January  30,  2013,  we  published  in 
the  Federal  Register  (78  FR  6227-6232, 
Docket  No.  APHIS-2011-0132)  a 
proposal  ^  to  amend  the  regulations 
concerning  the  importation  of  fruits  and 
vegetables  to  allow  the  importation  of 
fresh  apricots  [Prunus  armeniaca  L.)^ 
from  continental  Spain  (excluding  the 
Balearic  Islands  and  Canary  Islands) 
into  the  United  States.  We  proposed  to 
allow  the  importation  of  fresh  apricots 
from  continental  Spain  only  if  they  were 
produced  in  accordance  with  a  systems 
approach  jointly  agreed  upon  in  a 
bilateral  workplan  between  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  and  the  national  plant 
protection  organization  (NPPO)  of 
Spain.  The  systems  approach  addresses 
four  quarantine  pests  that  the  pest  risk 
analysis  (PRA)  determined  could  follow 
the  pathway  of  consignments  of  fresh 
apricots  imported  from  continental 
Spain  into  the  United  States: 

•  The  Mediterranean  fruit  fly 
(Medfly),  Ceratitis  capitata  Wiedemann, 

•  The  plum  fruit  moth,  Cydia 
funebrana  (Treitschke), 

•  Leaf  scorch,  Apiognomonia 
erythrostoma  (Pers.),  a  fungus,  and 

•  Brown  rot,  Monilinia  fructigena 
Honey,  a  fungus. 

The  proposed  systems  approach 
included  the  following  requirements: 
Registration  of  production  locations  and 
packinghouses;  pest  monitoring  and 
control,  including  trapping  for  C. 
funebrana  and  C.  capitata  to 
demonstrate  areas  of  low  prevalence; 
grove  sanitation;  chemical  controls; 
inspection  by  the  NPPO  of  Spain  for 
quarantine  pests;  and  phytosanitary 
treatment  in  accordance  with  7  CFR  part 
305  and  the  Plant  Protection  and 
Quarantine  (PPQ)  Treatment  Manual.  ^ 
We  also  proposed  that  fruit  would  have 
to  be  imported  in  commercial 
consignments,  with  each  consignment 
identified  throughout  its  movement 
from  place  of  production  to  port  of  entry 
in  the  United  States,  and  that 
consignments  would  have  to  be 


1  To  view  the  proposed  rule,  supporting 
documents,  and  the  comments  we  received,  go  to 
http://www.Tegulations.gov/ 

*!docketDetaiI;D=  APHIS-201 1-0132. 

^Although  we  included  Prunus  armeniaca 
Marshall  as  the  scientific  name  for  apricot  in  the 
proposed  rule  and  risk  assessment,  hoth  that  name 
and  Prunus  armeniaca  L.  refer  to  the  same  species. 

3  http:/ /www.aphis.  usda.gov/importjBxport/ 
plants/manuals/ports/downloads/treatment.pdf. 
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accompanied  by  a  ph)dosanitary 
certificate  issued  by  the  NPPO  of  Spain 
stating  that  the  fiuit  is  free  from  all  pests 
of  quarantine  concern  and  has  been 
produced  in  accordance  with  the 
systems  approach. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  April  1, 
2013.  We  reopened  and  extended  the 
deadline  for  comments  until  June  13, 
2013,  in  a  document  published  in  the 
Federal  Register  on  May  29,  2013  (78 
FR  32184,  Docket  No.  APHIS-2011- 
0132).  We  received  four  comments  by 
that  date.  They  were  fi-om  a  foreign 
government,  a  State  department  of 
agriculture,  an  organization  representing 
State  plant  regulatory  agencies,  and  a 
university  professor.  They  are  discussed 
below  by  topic. 

General  Comments 

One  commenter  stated  that  we  should 
not  allow  the  import  of  apricots  from 
Spain  that  have  been  sprayed  with 
pesticides,  unless  methods  can  be 
devised  to  ensure  that  such  fruit  will 
not  be  toxic  to  consumers. 

The  U.  S.  Environmental  Protection 
Agency  (EPA)  is  responsible  for 
registering  pesticides  for  use  in  the 
United  States.  EPA  also  has  the 
responsibility  to  establish  limits,  or 
tolerances,  for  pesticide  residues  in  both 
raw  agricultural  commodities  and 
processed  foods;  these  tolerances  apply 
to  both  imported  and  domestically 
grown  foods.  EPA-established  toleicmces 
are  commodity  specific  and  represent 
the  maximum  amount  of  pesticide 
residue  that  may  legally  remain  in  food. 
In  the  absence  of  a  tolerance,  any  level 
of  pesticide  residue  is  prohibited.  The 
U.  S.  Food  and  Drug  Administration  is 
responsible  for  enforcing  EPA  pesticide 
residue  tolerances  and  for  determining 
whether  an  imported  food  violates  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

The  proposed  rule  identifies  the 
NPPO  of  Spain  as  the  body  responsible 
for  conducting  and  supervising 
inspections,  monitoring,  trapping, 
surveying,  and  other  activities  required 
in  the  systems  approach. 

A  commenter  acknowledged  that  the 
NPPO  of  Spain  is  responsible  for  these 
activities  but  noted  that  there  are  other 
bodies  and  stakeholders  involved,  such 
as  the  Spanish  Autonomous 
Communities  (the  first-level  political 
and  administrative  divisions  in  Spain), 
auditing  companies,  integrated  pest 
management  associations,  and  field 
technicians  and  advisors.  Their  roles  are 
defined  by  Directive  2009/128/EC  of  the 
European  Parliament  and  of  the  Council 
of  21  October  2009,  which  established  a 
framework  for  European  Union  (EU) 
action  to  achieve  the  sustainable  use  of 


pesticides.  The  commenter  stated  that 
the  responsibilities  of  each  partner 
should  be  specified  in  future  workplans 
under  the  proposed  rules. 

In  all  APHIS  fi-uit  and  vegetable 
importation  programs,  the  NPPO 
certifies  that  it  is  taking  responsibility  to 
ensure  that  these  other  involved  parties 
act  under  NPPO  direction  and  perform 
the  actions  required  by  the  regulations 
and  workplan.  Moreover,  the  NPPO  is 
the  official  participant  in  the 
International  Plant  Protection 
Convention,  which  establishes  the 
reciprocal  obligations  that  trading 
countries  have  to  each  other.  Whether 
the  NPPO  fulfills  its  duties  through 
other  parties  whose  roles  are  described 
in  European  Community.  (EC)  directives 
or  through  other  means  is  an  internal 
matter  not  subject  to  our  regulations.  If 
the  NPPO  of  Spain  desires,  workplans 
for  the  apricot  program  Ccm  incliTde 
information  about  which  entities  will 
perform  which  required  actions,  but  in 
the  event  of  failure  to  perform  any 
required  action  APHIS  will  hold  only 
the  NPPO  responsible  for  correcting  the 
problems.  We  note  that  the  cited  EC 
directive  addresses  only  pesticide  use 
and  integrated  pest  management,  rather 
than  systems  approaches  for  the  growth 
and  certification  of  crops  for  export,  and 
even  within  that  scope  the  directive 
emphasizes  in  many  places  the 
responsibility  of  competent  authorities 
in  the  Member  State  to  ensure  required 
actions  are  taken. 

One  commenter  recommended  that 
the  bilateral  workplan  track  closely  with 
the  pest  mitigation  measures  specified 
by  APHIS  in  the  systems  approach. 

That  will  be  the  case.  The  bilateral 
workplan  is  based  on  the  regulations  but 
specifies  the  pest  mitigation  measures  of 
the  systems  approach  in  greater  detail. 

We  stated  in  the  preamble  to  the 
proposed  rule  that,  as  a  condition  of 
entry,  apricots  from  Spain  would  have 
to  be  produced  in  accordance  with  a 
limited  harvest  period  and  treated  with 
surface  disinfectant.  • 

One  commenter  noted  that  neither  of 
these  mitigation  measures  appears  in 
the  proposed  regulatory  language  for  the 
systems  approach  and  askec^that  we 
remove  these  measures.. 

The  commenter  is  correct.  These 
mitigation  measures  are  not  intended  to 
be  part  of  the  systems  approach  and  are 
not  included  in  this  final  rule. 

Monitoring  and  Oversight 

We  proposed  in  §  319.56-58(c)  the 
requirement  that  the  NPPO  of  Spain 


^The  provisions  of  the  systems  approach  will  be 
added  to  the  regulations  as  §  319.56-63.  In  this  flnal 
rule,  we  discuss  the  comments  in  terms  of 


would  have  to  visit  and  inspect  places 
of  production  monthly,  starting  2 
months  (60  days)  before  harvest  and 
continuing  until  the  end  of  the  shipping 
season  to  verify  that  growers  are 
complying  with  the  proposed 
requirements. 

One  commenter  stated  that,  given  the 
ripening  period  of  apricot  is 
approximately  May  1  through  July  15, 
official  inspections  would  have  to  be 
conducted  firom  March  to  August,  which 
under  the  proposed  regulations  would 
require  six  inspections.  The  commenter 
stated  that  six  inspections  are  •• 

unnecessary  and  not  cost-effective  and 
suggested  instead  that  the  NPPO  visit 
production  sites  once  at  the  beginning 
of  the  export  season,  once  during 
harvest,  aqd  at  any  other  times  the 
NPPO  finds  necessary  to  verify 
compliance.  The  commenter  stated  that 
throughout  harvest  the  NPPO,  the 
Autonomous  Communities,  and  the 
auditing  companies  employed  by  them 
would  control,  evaluate,  and  validate 
field  notebooks  maintained  by  growers 
and  inspection  reports  from  field 
technicians  or  advisors.  The  commenter 
added  that  the  NPPO  of  Spain  would 
ensure  tha(  APHIS  requirements  are 
being  fulfilled  by  the  involved  parties. 

APHIS  is  making  two  changes  in 
response  to  this  comment.  It  is  essential 
that  the  NPPO  effectively  mbnitor 
compliance  before  and  during  harvest  to 
identify  and  prevent  pest  risks. 

However,  effective  inspection  does  not 
necessarily  require  six  visits  each  year, 
and  depending  on  the  personnel 
authorized  by  the  NPPO  to  conduct 
various  compliance  monitoring 
activities,  it  may  not  be  necessary  that 
NPPO  employees  visit  each  production 
site  each  month.  While  it  is  important 
that  the  production  site  be  inspected 
prior  to  harvest,  both  to  look  for  early 
signs  of  pests  that  may  not  be  as  visible 
later  and  to  familiarize  the  inspector 
with  the  production  area,  upon  further 
consideration  we  believe  a  reasonable 
standard  is  that  a  pre-harvest  inspection 
occur  at  least  1  month  prior  to  harvest 
rather  than  the  proposed  2  months. 
Therefore,  we  are  changing  the 
proposed  standard  to  read  “starting  at 
least  1  month  before  harvest.”  We  note 
also  that  the  term  “before  harvest”  refers 
to  the  harvest  as  conducted  at  each 
place  of  production,  not  to  the  harvest 
season  in  general,  which  in  some  case? 
could  result  in  fewer  inspections  being 
necessary. 

As  noted  above,  production  site 
inspections  are  the  responsibility  of  the 
NPPO  and  must  be  done  under  NPPO 


provisions  of  proposed  §  319.56-58  so  that  the 
reader  can  follow  along  with  the  proposal. 
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direction  to  verify  the  conditions  and 
actions  required  by  the  regulations  and 
workplan.  However,  we  acknowledge 
that  the  identity  of  the  personnel 
authorized  to  conduct  inspection- 
related  activities  may  be  determined  by 
the  NPPO  and  specified  in  the 
workplan,  and  that  in  some  cases  the 
NPPO  may  authorize  other  personnel, 
such  as  employees  of  an  Autonomous 
Community  or  an  auditing  company,  to 
perform  duties  related  to  inspection.  If 
so,  these  personnel  must  be  accountable 
to  the  NPPO.  Therefore,  in  this  final  rule 
we  are  changing  the  relevant  sentence  in 
§  319.56— 58(c)(1)  to  read  “The  NPPO  of 
Spain,  or  an  authorized  person 
designated  in  the  workplan,  must  visit 
and  inspect.  .• .  .” 

We  proposed  to  require  in  §  319.56- 
58(c)(1)  that  any  personnel  conducting 
trapping  and  pest  surveys  in  accordance 
with  the  systems  approach  be  hired, 
trained,  and  supervised  by  the  NPPO  of 
Spain. 

The  same  commenter  noted  that, 
while  under  EU  regulations  the  NPPO  of 
Spain  is  responsible  for  ensuring  that 
such  personnel  are  appropriately 
trained,  such  personnel  are  not 
necessarily  hired  or  trained  by  the 
NPPO  of  Spain.  The  commenter  asked 
that  we  delete  the  words  “hired”  and 
“trained”  from  this  requirement. 

As  we  noted  above,  we  understand 
that  in  some  cases  .the  NPPO  may 
authorize  other  personnel  not  hired  or 
trained  by  the  NPPO,  such  as  employees 
of  an  Autonomous  Community  or  an 
auditing  company,  to  perform  duties 
related  to  inspection  under  the 
supervision  of  the  NPPO.  However,  we 
agree  that  they  do  not  necessarily  have 
to  be  hired  or  trained  by  the  NPPO. 
Therefore,  we  are  deleting  the  words 
“hired”  and  “trained”  from  the 
proposed  requirement  in  §  319.56- 
58(c)(1)  and  replacing  those  words  with 
the  term  “accredited”  to  indicate  they 
have  been  determined  by  the  NPPO  to 
be  qualified  to  perform  the  assigned 
duties. 

Two  commenters  stdted  that 
procedures  should  be  in  place  to 
confirm  that  approved  treatments  are 
applied  properly  to  fresh  apricot  fruit 
imported  ft'om  continental  Spain. 

Under  the  bilateral  workplan,  APHIS 
will  confirm  that  treatments  of  fi-esh 
apricot  fruit  are  properly  applied  under 
supervision  of  the  NPPO  of  Spain  in 
accordance  with  the  cold  treatment 
regulations  in  §  305.6  and  the  PPQ 
Treatment  Manual.  Furthermore,  under 
§  319.56— 58(c)(4),  the  NPPO  of  Spain 
will'be  required  to  retain  all  forms  and 
documentation  related  to  export 
program  activities,  including  approved 
treatments,  in  places  of  production  and 


packinghouses  for  at  least  1  year  and, 
upon  request,  provide  them  to  APHIS 
for  review. 

Mitigations  for  A.  erythrostoma 

One  commenter  noted  that  the  PRA 
identifies  the  fungus  A.  erythrostoma  as 
a  pest  that  could  follow  the  pathway  of 
consignments  of  fresh  apricots  imported 
firom  Spain  to  the  United  States.  The 
commenter  stated,  however,  that 
scientific  literature  ^  identifies  A. 
erythrostoma  as  being  only  a  pest  of 
cherry  in  Spain,  and  consequently  the 
mitigation  measures  we  proposed  for  A. 
erythrostoma  in  fresh  apricot  are  not 
supported  by  the  literature. 

We  reviewed  the  documents  cited  by 
the  commenter  to  support  that  A. 
erythrostoma  does  not  occur  on  apricot 
in  Spain.  None  of  the  docuilients  rules 
out  A.  erythrostoma  as  being  a  potential 
pest  risk  to  apricot  in  Spain,  and  one  of 
the  documents  (Santiago,  2008) 
acknowledged  that  apricots  are  in  fact  a 
host  of  the  pathogen.  Moreover,  A. 
erythrostoma  has  been  reported  as  an 
apricot  pest  in  Italy,  Bulgaria,  and 
Austria,  and  is  listed  as  an  apricot  pest 
in  the  2004  European  and 
Mediterranean  Plant  Protection 
Organization  standard  “Good  Plant 
Protection  Practices  for  Stone  Fruits.” 

If  a  plant  pest  of  quarantine  concern 
is  reported  on  a  commodity  in  a 
particular  country,  APHIS  considers  it 
to  be  an  import  risk  for  all  potential 
hosts  of  that  pest  in  that  country,  unless 
there  are  mitigations  in  place  to  prevent 
its  spread.  No  pest-free  or  low- 
prevalence  areas  for  A.  erythrostoma 
have  been  established  in  Spain,  leading 
to  the  risk  that  apricot  production  could 
be  affected  by  the  pathogen  if  the 
proposed  mitigations  are  not  applied. 
Therefore,  we  are  making  no  changes 
with  regards  to  the  mitigations  we 
proposed  to  require  for  A.  erythrostoma. 

Mitigations  for  C.  funebrana 

We  proposed  to  require  in  §  319.56- 
58(f)  that  the  NPPO  of  Spain  use  one  of 
two  mitigation  options  to  address  the 
risk  potential  posed  by  C.  funebrana, 
the  plum  fruit  moth,  which  we  ’ 
determined  in  the  PRA  to  be  one  of  the 
pests  that  could  follow  the  pathway  of 


s  Perez  JA,  Garcia  T,  Arias  A,  Martinez  de  Velasco 
D.  1989.  Lucha  contra  el  hongo  del  cerezo 
Gnomonia  erythrostoma  (Pers.)  Auersw.  I.  Eficacia 
de  materias  activas.  Boletin  Sanidad  Vegetal  y 
Plagas  4:  315-321.  Sanchez  OL,  Garcia  MT.  2007. 
Gnomonia.  Apiognomonia  erythrostoma.  Fichas 
tecnicas  de  Sanidad  Vegetal.  Ficha  10.  Junta  de 
Extremadura.  Consejeria  de  Agricultura  y 
Desarrollo  Rural.  Direccion  General  de 
Explotaciones  Agforias.  Santiago  R.  2008. 
Apiognomonia  erythrostoma  (Pers.)  Hdhnel.  La 
"Gnomonia"  del  cerezo.  Ficha  20.  Laboratorio  de 
Diagnostico  del  Servicio  de  Sanidad  Vegetal.  Junta 
de  Extremadura. 


apricot  firom  Spain.  Under  the  first 
mitigation  option  in  §  319.56-58(f)(l), 
apricots  would  have  to  originate  from  an 
area  designated  as  firee  of  C.  funebrana 
in  accordance  with  §  319.56-5.  Under 
the  second  option  in  §  319.56-58(f)(2), 
apricots  would  have  to  originate  ft'om  an 
area  that  has  been  demonstrated  to  have 
a  low  prevalence  of  C.  funebrana.  The 
NPPO  of  Spain  would  be  required  to 
visit  and  visually  inspect  registered 
places  of  production  during  the  growing 
season  and  harvest  period  for  signs  of  C. 
funebrana  to  demonstrate  that  the 
places  of  production  have  a  low 
prevalence  of  C.  funebrana  and  to  verify 
that  the  growers  are  complying  with  the 
mitigation  measures  required  as  part  of 
the  systems  approach. 

One  commenter  stated  that,  while  the 
PRA  identifies  C.  funebrana  as  a 
quarantine  pest  that  could  follow  the 
pathway,  its  prevalence  in  apricots  is 
much  lower  than  that  of  the  oriental 
fruit  moth,  C.  molesta,  and  outbreaks  of 
C.  funebrana  only  take  place 
occasionally  in  apricot  orchards  located 
near  plum  orchards.  The  commenter 
recommended  that  mitigation  measures 
for  C.  funebrana  such  as  pheromone 
trapping  and  monitoring  should  only  be 
required  for  those  apricot  orchards 
located  in  the  vicinity  of  plum  orchards. 

We  have  no  evidence  to  suggest  that 
outbreaks  of  C.  funebrana  only  occur  in 
apricot  orchards  that  are  located  near 
plum  orchards.  At  any  rate,  it  would  not 
be  practical  to  find  every  apricot 
orchard  located  near  a  plum  orchard 
and  determine  specific  boundaries 
within  which  mitigations  for  C. 
funebrana  would  be  required. 

As  part  of  the  mitigations  for 
establishing  an  area  of  low  pest 
prevalence  for  C.  funebrana,  we 
proposed  to  require  in  §  319.56-58(f)(2) 
that  the  NPPO  of  Spain  sample  and 
visually  inspect  a  quantity  of  firuit 
specified  in  the  workplan.  Specific 
inspection  requirements  would  be 
included  in  the  bilateral  workplan  and 
adjusted  as  necessary  to  ensure  that 
ijispection  is  effective.  We  would 
initially  require  samples  of  20  fruits  per 
tree  from  50  trees  within  every  4 
hectares  to  be  visually  inspected  by  the 
NPPO  of  Spain  every  7  days  during  the 
growing  season.  During  the  harvest 
period,  samples  of  40  fruits  per  tree 
firom  50  trees  within  every  4  hectares 
would  have  to  be  visually  inspected  by 
the  NPPO  of  Spain  every  7  days  until 
harvest  is  completed.  If  more  than  1 
percent  of  the  ft-uits  sampled  in  a  week 
are  damaged  or  found  to  have  any  life 
stage  of  C.  funebrana,  remedial 
measures  would  have  to  be 
implemented.^ 
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The  same  commenter  opposed  the 
requirement  to  increase  the  sampling 
size  during  the  harvest  period,  stating 
that  the  symptoms  of  C.  funebrana  are 
more  visible  in  the  latter  part  of  the 
growing  season,  thereby  making  infested 
fruit  easier  to  detect.  As  support,  the 
commenter  cited  APHIS  pest  response 
guidelines  ®  stating  that  C.  funebrana 
larvae  feed  internally,  resulting  in 
internal  symptoms  only.  Citing  another 
study,^  the  commenter  added  that 
infested  fruits  may  ripen  faster  than 
iminfested  fruits,  allowing  them  to  be 
readily  detectable.  The  commenter 
concluded  that  the  biology  of  C. 
funebrana  does  not  support  increasing 
the  sample  size  during  harvest  period 
from  1,000  to  2,000  fruits  per  4  hectares 
each  week  and  recommended  that  the 
sample  size  of  20  fruits  per  tree  from  50 
trees  within  every  4  hectares  should 
remain  invariable  through  the  petal  fall 
phase  to  the  harvest  period. 

We  are  making  no  changes  based  on 
the  comment.  Contrary  to  the 
commenter’s  point,  the  APHIS  pest 
response  guidelines  the  commenter 
cited  actually  state  that  symptoms  of 
infestation  are  readily  visible  on  fruit 
early  in  the  growing  season.  During  the 
harvest  season,  the  sample  size  must 
remain  higher  in  order  to  minimize  the 
risk  of  larvae  being  imported  to  the 
United  States  in  infested  fruit. 

The  same  commenter  stated  that  we 
did  not  specify  in  the  proposed 
regulatory  text  a  minimum  amount  of 
sampled  fruit  in  relation  to  the  area  of 
the  place  of  production  and  suggested 
that  in  accordance  with  current 
standards  of  integrated  production  we 
amend  §  319.56-58(0(2)  to  set  a 
minimum  of  50  trees  per  place  of 
production. 

The  minimum  amoimt  of  sampled 
fruit  in  relation  to  the  area  of  the  place 
of  production  will  be  worked  out  by 
APHIS  in  consultation  with  the  NPPO  of 
Spain.  The  sample  amount  will  then  be 
specified  in  the  workplcm  required  in 
§  319.56-58(a)(l).  Specifying  the  sample 
size  in  the  workplan  rather  than  in  the  . 
regulations  will  give  us  the. flexibility  to 
change  the  size  to  meet  changing 
conditions. 

Finally,  the  commenter  stated  that 
fruit  is  the  primary  sample  unit  and 
therefore  the  term  “growing  season” 
should  be  restricted  to  a  more  specific 


®USDA.  APHIS,  PPQ.  2011.  New  Pest  Response 
Guidelines:  Plum  FruH  Moth  [Cydia  funebrana. 
Washington,  IX^:  http://wwwjiphis.usda.gov/ 
import _export/plants/manuals/online_ 
manuals.shtml. 

^Vernon,  JDR.  1971.  Observations  on  the  biology 
and  control  of  the  plum  fruit  moth.  Plant  Pathology 
20(3):  106-110. 


period  such  as  “fruit  setting”  or  “after 
petal  fall.” 

Our  use  of  the  term  “growing  season” 
is  compatible  with  the  specific  period 
suggested  by  the  commenter,  i.e.,  from 
fruit  set  through  the  end  of  harvest 
season.  • 

Mitigations  for  C.  capitata 

We  proposed  to  require  in  §  319.56- 
58(g)(1)  that  trapping  for  C.  capitata,  a 
fruit  fly,  be  conducted  in  the  places  of 
production  to  demonstrate  that  those 
places  have  a  low  prevalence  of  C. 
capitata.  If  the  prevalence  rises  above 
levels  specified  in  the  bilateral 
workplan,  remedial  measures  approved 
jointly  by  APHIS  and  the  NPPO  of  Spain 
would  have  to  be  implemented.  We  also 
proposed  to  require  in  §  319.56-58(g)(2) 
that  all  apricots  for  export  from 
continental  Spain  to  the  United  States 
be  treated  for  C.  capitata  in  accordance 
with  7  CFR  part  305. 

Referring  to  the  trapping  requirements 
we  proposed  for  C.  capitata,  one 
commenter  stated  that  the  threshold  of 
0.5  fries  per  trap  per  day  would  not 
allow  growers  to  meet  the  technical 
guidelines  of  integrated  production  and 
would  have  a  negative  impact  on  the 
environmental  sustainability  of  the 
growing  region.  The  commenter  stated 
that  in  accordance  with  current 
technical  standards  of  integrated 
production  used  in  the  Autonomous 
Communities  of  Spain,  2  fries  per  trap 
per  day  is  a  more  accurate  intervention 
threshold  for  C.  capitata. 

We  are  making  no  changes  in 
response  to  the  comment.  C.  capitata  is 
a  serious  quarantine  pest  that  is  not 
present  in  the  United  States,  but  is 
endemic  to  Spain.  Accordingly,  we 
require  a  high  level  of  protection  against 
the  introduction  of  C.  capitata.  The 
threshold  of  0.5  fries  per  trap  per  day  is 
appropriate  given  apricot’s  host  status  to 
C.  capitata  and  is  consistent  with  other 
import  programs,  such  as  the  one  for 
Spanish  clementines. 

We  stated  in  the  proposed  nde  that 
two  phytosanitary  mitigation  measures 
for  C.  capitata  would  be  required 
because  high  larval  populations  in  fruit 
can  overwhelm  the  effectiveness  of  cold 
treatment.  We  noted  that  the  trapping 
and  field  mitigation  measures  together 
would  maintain  populations  of  C. 
capitata  at  acceptably  low  prevalence 
levels  and  ensure  (hat  cold  treatment  is 
effective. 

One  commenter  asked  to  define  what 
we  mean  by  ‘-‘high  larval  populations.” 
The  commenter  stated  that  such 
language  does  not  provide  additional 
information  or  quantitative  scientifically 
supported  data  and  that  it  would  be 
necessary  to  state  whether  those 


populations  are  related  to  a  percentage 
of  fruit  infestation. 

What  APHIS  determines  to  be  high 
larval  populations  varies  with  the  fruit 
in  question  and  the  prevalence  of  C. 
capitata  in  a  particular  area.  Generally, 
high  larval  populations  are  those  that 
pose  a  substantial  risk  of  overwhelming 
pest  mitigations  that  are  in  place.  For 
example,  in  2001  high  populations  of  C. 
capitata  larvae  were  detected  in 
imported  Spanish  clementines  that  had 
undergone  cold  treatment,  some  of 
which  were  alive  upon  arrival  in  the 
United  States. 

One  commenter  recommended  that  all 
treatments  of  fresh  apricot  fruit  from 
continental  Spain  should  be  applied 
prior  to  importation  into  the  United 
States. 

Pest  mitigation  measures,  including 
treatments  approved  by  APHIS  and  the 
NPPO  of  Spain,  are  applied  to  the  fruit 
prior  to  its  importation  to  the  United 
States.  The  phytosanitary  certificate 
issued  by  the  NPPO  of  Spain  will  also 
have  to  confirm  that  each  consignment 
of  apricot  fruit  has  undergone  cold 
treatment  for  C.  capitata. 

Post-Harvest  Procedures  and 
Packinghouse  Requirements 

In  proposed  §  319.56—58(1),  we 
included  the  requirement  that,  during 
the  time  the  packinghouse  is  used  to 
pack  and  export  apricQt  fruit  to  the 
United  States,  the  packinghouse  must 
only  accept  fruit  from  places  of 
production  registered  and  approved  by 
the  NPPO  of  Spain.  We  proposed  to 
require  the  packinghouse  to  pack  no 
fruit  for  other  markets  during  the  time 
it  packs  apricots  produced  in 
accordance  with  the  proposed  rule’s 
systems  approach. 

One  commenter  suggested  that  we 
allow  packinghouses  to  pack  fruit  for 
other  markets  during  the  same  period, 
but  under  conditions  that  would 
prevent  commingling  of  the  fruit.  The 
conditions  they  provided  were  (1)  the 
packing  lines  in  packinghouses  be 
cleared  prior  to  packing  apricots  for  the 
United  States,  and  (2)  fruit  destined  for 
the  United  States  must  always  be 
identified  and  stored  separately  from 
fruit  destined  for  other  markets.  The 
commenter  added  that  similar  measures 
are  already  included  in  preclearance 
work  plans  for  the  export  of  sweet 
oranges,  clementines,  and  other 
mandarins  to  the  United  States. 

After  careful  consideration,  we  have 
decided  to  change  the  rule  in  response 
to  this  comment,  according  to  the 
following  reasoning.  Consider  the 
following  scenario  for  apricots  produced 
in  accordance  with  the  proposed  rule. 
There  are  two  areas  of  pest  risk 


Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Rules  and  Regulations  79577 


associated  with  the  packinghouse.  There 
is  a  small  risk  that  C.  capitata  could 
enter  the  packinghouse  associated  with 
other  articles  destined  for  other  markets, 
move  to  regulated  apricots,  and  lay  eggs 
in  those  apricots.  However,  this  is 
unlikely  because  normal  packinghouse 
operations  make  such  movement  of 
pests  between  lots  exceedingly  rare. 
There  is  a  slightly  larger  risk  that 
articles  destined  for  other  markets  could 
become  accidentally  mixed  with 
regulated  apricots  and  shipped  to  the 
United  States.  Such  mixing  of  articles 
could  result  in  C.  capitata  larvae  being 
shipped  to  the  United  States.  We  believe 
both  of  these  areas  of  risk  can  be 
controlled  using  the  methods.suggested 
by  the  commenter.  Maintaining  the 
identity  of  regulated  apricots  at  the 
packinghouse  and  ensuring  separation 
between  them  and  other  articles  are  the 
key  concerns.  The  proposed  rule,  in 
§  319.56-58(a)(4),  states  that  regulated 
apricots  must  “remain  identifiable  when 
the  fruit  leaves  the  grove,  at  the 
packinghouse,  and  throughout  the 
export  process.” 

This  identity  requirement  will  aid 
achieving  separation  in  the 
packinghouse.  To  fully  achieve  effective 
separation,  we  are  changing  the 
packinghouse  requirement  in  §  319.56- 
58(i)  to  read  as  follows:  “During  the 
time  registered  packinghouses  are  in  use 
for  packing  apricots  for  export  to  the 
United  States  in  accordance  with  the 
requirements  of  this  section,  packing 
lines  must  be  cleared  of  all  other  articles 
and  plant  tiehris  pjior  to  packing  such 
apricots,  and  such  apficots  must  be 
stored  in  a  room  iep^i'rfte  from  any  other 
fruits  or  plant  articled  %hile  the  apricots 

are  at  the  packirlghousef.'”“bv.' 

'  ifioy. 

Phytosanitary  Ip^pection  qnq  Certificate 

Two  commenters  stated' ithat  risk 
mitigation  measures  should  include  an 
additional  high  level  of  inspection  by 
APHIS  at  the  U.S.  port  of  entry. 

The  risk  mitigations  we  are  adding  to 
the  regulations  for  the  importation  of 
fresh  apricots  from  continental  Spain 
include  two  points  of  inspection,  one  in 
continental  Spain  and  one  at  the  U.S. 
port  of  entry.  Under  §  319.56-58(jKl).  a 
biometric  sample  of  apricots,  jointly 
agreed  upon  by  APHIS  and  the  NPPO  of 
Spain,  will  be  required  to  be  inspected 
in  Spain  by  the  NPPO  following  post¬ 
harvest  processing.  The  sample  will 
have  to  be  visually  inspected  for  the 
quarantine  pests  A.  erythrostoma,  C. 
funebrana,  and  M.  fructigena,  and  a 
portion  of  the  fruit  cut  open  to  inspect 
for  the  internal  pest  C.  capitata.  If  any 
of  these  quarantine  pests  are  found,  the 
entire  consignment  of  apricots  will  be 
prohibited  from  import  into  the  United 


States.  In  addition,  each  lot  of  apricot 
fruit  from  continental  Spain  will  have  to 
be  presented  for  inspection  at  the  U.S. 
port  of  entry  with  an  accompanying 
shipping  document  indicating  the  place 
of  production  and  the  packinghouse  in 
which  the  fruit  was  processed.  Each 
consignment  of  apricot  fruit  will  have  to 
be  accompanied  by  a  phytosanitary 
certificate  issued  by  the  NPPO  of  Spain 
stating  that  the  fruit  has  been  treated  for 
C.  capitata  in  accordance  with  7  CFR 
part  305  and  includes  an  additional 
declaration  stating  that  the  fruit  in  the 
consignment  was  inspected  and  found 
free  from  A.  erythrostoma,  C.  capitata, 

C.  funebrana,  and  M.  fructigena. 

One  commenter  stated  that  we  should 
not  suspend  exports  from  the  places  of 
production  if  any  C.  capitata  are 
detected  in  the  required  postharvest 
inspection  of  apricots  in  Spain.  The 
commenter  stated  that  a  certain 
percentage  of  infestation  should  be 
accepted  for  apricots  because  they  will 
be  subjected  to  a  cold  treatment,  which 
is  the  case  iii  other  operational 
workplans  between  Spain  and  the 
United  States  for  the  export  of  sweet* 
oranges,  clementines,  and  other 
mandarins.  The  commenter  also  stated 
that  the  phytosanitary  certificate  should 
not  be  required  to  state  that  the 
consignment  is  free  of  C.  capitata. 

We  are  making  no  changes  based  on 
this  comment.  Given  the  serious  threat 
C.  capitata  poses,  we  believe  that  it  is 
reasonable  to  have  no  tolerance  level  for 
C.  capitata  infestation  and  to  stop 
accepting  shipments  from  a  place  of 
production  pertding  investigation  when 
a  single  larva'  is  found  during 
inspection.  Furthermore,  neither  the 
operational  workplan  nor  the 
regulations  for  importation  of  sweet 
oranges,  clementines,  and ‘mandarins 
from  Spain  ;have  suQh  tdlerahces.  We 
note  that  thejfelevant  requirement  in 
our  regulations  for  the  importation  of 
clementines  from  Spain,  §  319.56-34(f), 
states  that  “If  inspectors  find  a  single 
live  Mediterranean  fruit  fly  in  any  stage 
of  development  during  an  inspection, 
the  entire  consignment  of  clementines 
will  be  rejected.  If  a  live  Mediterranean 
fruit  fly  in  any  stage  of  development  is 
found  in  any  two  lots  of  fruit  from  the 
same  orchard  during  the  same  shipping 
season,  that  orchard  will  he  removed 
from  the  export  program  for  the 
remainder  of  that  shipping  season.” 

The  same  commenter  suggested  a 
biometric  sample  size  of  200  fruits  for 
the  post-harvest  inspection  of  C. 
capitata.  The  commenter  calculated  that 
*  sample  size  using  the  standard  in  the 
International  Standards  For 
Phytosanitary  Measures  No.  31, 
“Methodologies  for  sampling  of 


consignments”  (International  Plant 
Protection  Convention,  2009).®  The 
commenter  stated  that  calculating  the 
sample  size  for  a  95  percent  confidence 
level  at  a  2  percent  level  of  detection, 
according  to  a  75  percent  efficacy  value 
where  the  lot  size  is  large  and 
sufficiently  mixed,  yields  199  or  200 
fruits  by  the  binomial  or  Poisson 
distribution,  respectively. 

We  do  not  disagree  with  the 
commenter’s  methodology,  but  as  we 
stated  in  the  proposed  rule,  the  actual 
sampling  rate  will  be  worked  out  by 
technical  experts  in  APHIS  in 
consultation  with  the  NPPO  of  Spain. 

The  sample  size  will  then  be  specified 
in  the  workplan  required  in  §  319.56- 
58(a)(1).  Specifying  the  sample  size  in 
the  workplan  rather  than  in  the 
regulations  will  givef  us  the  flexibility  to 
raise  or  lower  the  fruit  sampling  rate 
when  conditions  indicate  a  higher  or 
lower  risk  of  C.  capitata  infestation. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  we  have  analyzed  the 
potential  economic  effects  of  this  action 
on  small  etitities.  The  analysis  is 
summarized  below.  Copies  of  the  full 
analysis  are^/available  by  contacting  the 
person  listeci  under  FOR  FURTHER 
INFORMATION  CONTACT  or  on  the 
Regulations.gov  Web  site  (see 
ADDRESSES  ^bove  for  instructiotis  for 
accessing  Regulations.gov). 

This  rule  will  amend  the  regulations 
to  allow  the  importation  into  the  United 
States  of  fresh  apricots  from  continental 
Spain,  subject  to  a  systems  approach. 

The  economic  analysis  examines 
impacts  for  U.S.  small  entities  of  a  rule 
that  would  allow  fresh  apricot  imports 
from  continental  Spain.  Spain  is 
expected  to  export  at  most  10  standard 
shipping  Containers  of  fresh  apricot  per 
year  to  the  United  States.  Each  container 
can  hold  approximately  18  metric  tons 
(MT),  thus  fresh  apricot  imports  from 
Spain  may  total  as  much  as  180  MT 
annually.  This  amount  is  equivalent  to 
about  1  percent  of  current  U.S. 
consumption.  With  U.S.  fresh  apricot 
exports  four  times  the  quantity 
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imported,  and  the  amount  expected  to 
be  imported  from  Spain  very  small  in 
comparison  to  current  U.S. 
consumption,  any  market  effects  of  such 
a  relatively  small  change  in  supply 
would  be  minor. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  signiffcant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  allows  fresh  apricots  to 
be  imported  into  the  United  States  from 
continental  Spain.  State  and  local  laws 
and  regulations  regarding  fresh  apricots 
imported  under  this  rule  will  be 
preempted  while  the  fruit  is  in  foreign 
commerce.  Fresh  fruits  are  generally 
imported  for  immediate  distribution  and 
sale  to  the  consuming  public,  and 
remain  in  foreign  commerce  until  sold 
to  the  ultimate  consumer.  The  question 
of  when  foreign  conunerce  ceases  in 
other  cases  must  be  addressed  on  a  case- 
by  case  basis.  No  retroactive  effect  will 
be  given  to  this  rule,  and  this  rule  will 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  final  rule, 
which  were  filed  under  0579-0402, 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  When  OMB  notifies  us  of  its 
decision,  if  approval  is  denied,  we  will 
publish  a  document  in  the  Federal 
Register  providing  notice  of  what  action 
we  plan  to  take. 

E-Govemment  Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  E-Government  Act 
to  promote  the  use  of  the  Internet  and 
other  information  technologies,  to 
provide  increased  opportunities  for 
citizen  access  to  Government 
information  and  services,  and  for  other 
purposes.  For  information  pertinent  to 
E-Government  Act  compliance  related 
to  this  rule,  please  contact  Mrs.  Celeste 
Sickles,  APHIS’  Information  Collection 
Coordinator,  at  (301)  851-2908. 

List  of  Subjects  in  7  CFR  Part  319 

Coffee,  Cotton,  Fruits,  Imports,’ Logs, 
Nursery  stock,  Plant  diseases  and  pests, 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 


Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319-FOREIGN  QUARANTINE 
NOTICES 

■  1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7701-7772,  and 
7781-7786;  21  U.S.C.  136  and  136a:  7  CFR 
2.22,  2.80,  and  371.3. 

■  2.  A  new  §  319.56-63  is  added  to  read 
as  follows: 

§  31 9.5&-63  Fresh  apricots  from 
continental  Spain. 

Fresh  apricots  [Prunus  armeniaca  L.) 
may  be  imported  into  the  United  States 
from  continental  Spain  (excluding  the 
Balearic  Islands  and  Canary  Islands) 
only  under  the  conditions  described  in 
this  section.  These  conditions  are 
designed  to  prevent  the  introduction  of 
the  following  quarantine  pests: 
Apiognomonia  erythrostoma  (Pers.),  a 
brown  rot  fungus;  Ceratitis  capitata 
Wiedemann,  the  Mediterranean  fruit  fly; 
Cydia  funebrana  (Treitschke),  the  plum 
fimit^noth;  and  Monilinia  fructigena 
Honey,  the  leaf  scorch  fungus. 

(a)  General  requirements.  (1)  The 
national  plant  protection  organization 
(NPPO)  of  Spain  must  provide  a 
bilateral  workplan  to  APHIS  that  details 
the  activities  that  the  NPPO  of  Spain 
will,  subject  to  APHIS’  approval  of  the 
workplan,  carry  out  to  meet  the 
requirements  of  this  section.  APHIS  will 
be  directly  involved  with  the  NPPO  of 
Spain  in  monitoring  and  auditing 
implementation  of  the  systems 
approach.  The  NPPO  of  Spain  must  also 
enter  into  a  trust  fund  agreement  with 
APHIS  in  accordance  with  §  319.56-6. 

(2)  All  places  of  production  and 
packinghouses  that  participate  in  the 
export  program  must  be  registered  with 
the  NPPO  of  Spain.  ’ 

(3)  The  fruit  must  be  grown  at  places 
of  production  that  meet  the 
requirements  of  this  section. 

(4)  The  fruit  must  be  packed  for 
export  to  the  United  States  in  a 
packinghouse  that  meets  the 
requirements  of  paragraph  (i)  of  this 
section.  The  place  of  production  where 
the  apricots  were  grown  must  remain 
identifiable  when  the  fruit  leaves  the 
grove,  at  the  packinghouse,  and 
throughout  the  export  process. 
Safeguarding  in  accordance  with 
paragraph  (h)  of  this  section  must  be 
maintained  at  all  times  during  the 
movement  of  the  apricot  fruit  to  the 
United  States  and  must  be  intact  upon 
arrival  of  the  apricot  fruit  in  the  United 
States. 

(b)  Commercial  consignments. 
Apricots  from  continental  Spain  may  be 


imported  to  the  United  States  in 
commercial  consignments  only. 

(c)  Monitoring  and  oversight.  (1)  The 
NPPO  of  Spain,  or  an  authorized  person 
designated  in  the  workplan,  must  visit 
and  inspect  places  of  production 
starting  at  least  1  month  (30  days)  before 
harvest  and  continuing  until  the  end  of 
the  shipping  season  to  verify  that 
growers  are  complying  with  the 
requirements  of  this  section  and  to 
follow  pest  controLguidelines,  when 
necessary,  to  reduce  quarantine  pest 
populations.  The  NPPO  of  Spain  must 
certify  that  exporting  places  of 
production  have  fruit  fly  and  moth 
trapping  programs  and  follow  control 
guidelines,  .when  necessary,  to  reduce 
regulated  pest  populations.  Any 
personnel  conducting  trapping  and  pest 
surveys  must  be  accredited  and 
supervised  by  the  NPPO  of  Spain. 

APHIS  may  monitor  the  places  of 
production  if  necessary. 

(2)  In  addition  to  conducting  fruit 
inspections  at  the  packinghouses,  the 
NPPO  of  Spain  must  monitor 
packinghouse  operations  to  verify  that 
the  packinghouses  are  complying  with 
the  requirements  of  this  section. 

(3)  If  the  NPPO  of  Spain  finds  that  a 
place  of  production  or  packinghouse  is 
not  complying  with  the  requirements  of 
this  section,  no  fruit  from  the  place  of 
production  or  packinghouse  will  be 
eligible  for  export  to  the  United  States 
until  APHIS  and  the  NPPO  of  Spain 
conduct  an  investigation  and  implement 
appropriate  remedial  actions. 

(4)  The  NPPO  of  Spain  must^-etain  all 
forms  and  documents  related  to  export 
program  activities, in  places  of 
production  and  packinghouses  for  at 
least  1  year  an4>.as  requested,  provide 
them  to  APHIS  for  review. 

(d)  Grove  ^qnitation.  Fruit  that  has 
fallen  from  theitrees  at  each  place  of 
production  must  be  removed  and 
destroyed  weekly. 

(e)  Fungi.  During  the  growing  season, 
the  NPPO  of  Spain  must  conduct 
inspections  at  intervals  specified  in  the 
workplan  in  the  place  of  production  for 
signs  of  A.  erythrostoma  and  M. 
fructigena  until  harvest  is  completed. 
Infected  leaves  must  be  removed  from 
places  of  production  to  reduce  the 
inoculum  potential.  Upon  detection  of 
these  fungal  diseases,  the  NPPO  of 
Spain  must  notify  APHIS,  which  may 
prohibit  the  importation  into  the  United 
States  of  apricots  from  the  production 
site  for  the  season. 

(f)  C.  funebrana.  The  NPPO  of  Spain 
must  use  one  of  the  following  two 
mitigation  measures  to  address  the  risk 
potential  posed  by  C.  funebrana. 

(1)  Pest-free  area.  Under  this 
mitigation  measure,  apricots  must 
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originate  from  an  area  designated  as  free 
of  C.  funebrana  in  accordance  with 
§319.56-5. 

(2)  Area  of  low  pest  prevalence  and 
pest  manageihent.  Under  this  mitigation 
measure,  the  NPPO  of  Spain  must  visit 
and  visually  inspect  registered  places  of 
production  during  the  growing  season 
and  harvest  period  for  signs  of  C. 
funebrana  to  demonstrate  that  the 
places  of  production  have  a  low 
prevalence  of  C.  funebrana  and  to  verify 
that  the  growers  are  complying  with  the 
requirements  of  this  paragraph.  The 
NPPO  of  Spain  must  also  sample  and 
visually  inspect  a  quantity  of  fruit 
specified  in  the  workplan.  Trapping 
must  also  be  conducted  in  the  places  of 
production  to  demonstrate  that  the 
places  of  production  have  a  low 
prevalence  of  C.  funebrana.  If  the 
prevalence  of  any  life  stage  of  C. 
funebrana  rises  aboVe  levels  specified  in 
the  bilateral  workplan,  remedial 
measures  approved  jointly  by  APHIS 
and  the  NPPO  of  Spain  must  be 
implemented.  The  NPPO  of  Spain  must 
keep  records  of  the  placement  of  traps, 
trap  visits,  trap  counts,  and  treatments 
for  each  registered  place  of  production 
and  make  the  records  available  to 
APHIS  upon  request. 

(g)  C.  capitata.  (1)  Trapping  must  be 
conducted  in  the  places  of  production  to 
demonstrate  that  those  places  of 
production  have  a  low  prevalence  of  C. 
capitata.  Specific  trapping  requirements 
are  included  in  the  bilateral  workplan. 

If  the  prevalence  rises  above  levels 
specified  in  the  bilateral  workplan, 
remedial  measures  approved  jointly  by 
APHIS  and  the  NPPO  of  Spain  must  be 
implemented.  Thb  NPPO'df  Spain  must 
keep  records  of  the  placenidht  of  traps, 
trap  visits,  trap  dpunts,  arid  tfeatments 
for  each  registered  place  of  production 
and  make  the  records  avdildlile  to 
APHIS  upon  request. 

(2)  All  apricots  for  export  from 
continental  Spain  to  the  United  States 
must  be  treated  for  C.  capitata  in 
accordance  with  part  305  of  this 
chapter. 

(h)  Post-harvest  procedures^  The 
apricots  must  be  safeguarded  by  a  pest- 
proof  screen,  plastic  tarpaulin,  or  by 
some  other  pest-proof  barrier  while  in 
transit  to  the  packinghouse  and  while 
awaiting  packing.  They  must  be  packed 
within  24  hours  of  harvest  into  pest- 
proof  cartons  or  containers  or  covered 
with  pest-proof  me§h  or  a  plastic 
tarpaulin  for  transport  to  the  United 
States.  These  safeguards  must  remain 
intact  until  arrival  of  the  consignment  in 
the  United  States. 

(i)  Packinghouse  requirements. 
Packing  of  apricots  for  export  to  the 
United  States  must  be  conducted  within 


a  packinghouse  registered  and  approved 
by  the  NPPO  of  Spain.  Packinghouses  in 
which  apricots  are  packed  for  export  to 
the  United  States  must  be  able  to 
exclude  quarantine  pests.  All  openings 
to  the  outside  of  the  packinghouse  must 
be  covered  by  screening  with  openings 
of  not  more  than  1.6  mm  or  by  some 
other  barrier  that  prevents  pests  from 
entering.  The  packinghouse  must  have 
double  self-closing  doors  at  the  entrance 
to  the  facility  and  at  the  interior 
entrance  to  the  area  where  the  apricots 
are  to  be  packed.  During  the  time 
registered  packinghouses  are  in  use  for 
packing  apricots  for  export  to  the  United 
States  in  accordance  with  the 
requirements  of  this  section,  packing 
lines  must  be  cleared  of  all  other  articles 
and  plant  debris  prior  to  packing  such 
apricots,  and  such  apricots  must  be 
stored  in  a  room  separate  from  any  other 
fruits  or  plant  articles  while  the  apricots 
are  at  the  packinghouse. 

(j)  Phytosanitary  inspection.  (1)  A 
biometric  sample  of  apricot  fruit  jointly 
agreed  upon  by  APHIS  and  the  NPPO  of 
Spain  must  be  inspected  in  Spain  by  the 
NPPO  of  Spain  following  post-harvest 
processing.  The  sample  must  be  visually 
inspected  for  the  quarantine  pests  A. 
erythrostoma,  C.  funebrana,  and  M. 
fructigena.  A  portion  of  the  fruit  must  be 
cut  open  and  inspected  for  C.  capitata. 

If  any  of  these  quarantine  pests  are 
found,  the  entire  consignment  of  apricot 
fruit  will  be  prohibited  firom 
importation  into  the  United  States. 

(2)  Fruit  presented  for  inspection  at  a 
U.S.  port  of  entry  must  be  identified  in 
the  shipping  documents  accpmpanying 
each  lot  of  fruit  that  specify  the  place  of 
production  in  which  the  fruit  was 
produced  and  the  packinghouse  in 
which  the  fruit  was  processed.  This 
identification.must  be  maintained  until 
the  fruit  is  released  for  entry  into  the 
United  States. 

(k)  phytosanitary  certificate.  Each 
consignment  of  apricot  fruit  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  NPPO  of  Spain 
that  states  that  the  fruit  has  been  treated 
for  C.  capitata  in  accordance  with  7  CFR 
part  305  and  includes  an  additional 
declaration  that  the  fruit  in  the 
consignment  was  inspected  and  found 
free  from  A.  erythrostoma,  C.  capitata, 

C.  funebrana,  and  M.  fructigena. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0402) 

Done  in  Washihgton,  DC,  this  23rd  day  of 
December  2013. 

Kevin  Shea, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  2013-31189  Filed  12-30-13;  8:45  am] 
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[Docket  No.  EERE-2011-BT-TP-0024] 

RIN  1904-AC46 

Energy  Conservation  Program: 
Alternative  Efficiency  Determination 
Methods,  Basic  Model  Definition,  and 
Compliance  for  Commercial  HVAC, 
Refrigeration,  and  WH  Equipment 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy, 

ACTION:  Final  rule. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  is  revising  its  existing 
regulations  governing  the  use  of 
particular  methods  as  alternatives  to 
testing  for  the  purposes  of  certifying 
compliance  with  the  applicable  energy 
conservation  standards  and  the 
reporting  of  related  ratings  for 
fcommercial  and  industrial  equipment 
covered  by  EPCA.  These  regulations 
arose  from  a  negotiated  rulemaking 
effort  on  issues  regarding  certification  of 
commercial  heating,  ventilating,  air- 
conditioning  (HVAC),  water  heating 
(WH),  and  refrigeration  equipment.  In 
addition;  DOE  is  amending  the 
compliance  dates  for  the  initial 
certification  of  commercial  HVAC^  WH, 
and  refrigeration  equipment. 

DATES:  Effective  Dates:  The  amendments 
to  10  CFR  429.42,  429.43,  429.44, 

429.70,  and  Part  431  are  effective- 
January  30,' 2014.  The  amendments  to 
10  CFR  42'9.-12  are  effective  December 
31,2013.  ' 

ADDRESSES;  This  rulemaking  can  be 
identified  tJy  docket  number  EERE- 
2011-BT-TP-0024  and/or  Regulatory 
Identification  Number  (RIN)  1904- 
AC46. 

Docket:  For  access  to  the  docket  to 
read  background  documents,  or 
comments  received,  go  to  the  Federal 
eRuIemaking  Portal  at 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Ashley  Armstrong,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Building 
Technologies  Office,  EE-2J,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585-0121.  Email: 

■  Ashley. Armstron^ee.doe.gov.  Phone: 
(202)  586-^590;  and  Ms.  Laura  Barhydt, 
U.S.  Department  of  Energy,  Office  of  the 
General  Counsel,  Forrestal  Building, 
GC-32,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  Email: 
Laura.Barhydt@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  Authority  and  Background 
A.  Authority 

Title  III  of  the  Energy  Policy  and 
Conservation  Act  of  1975,  as  amended 
(“EPCA”  or,  in  context,  “the  Act”)  sets 
forth  a  variety  of  provisions  designed  to 
improve  energy  efficiency.  Part  A  of 
Title  ni  (42  U.S.C.  6291-6309)  provides 
for  the  Energy  Conservation  Program  for 
Consumer  Products  Other  Than 
Automobiles.  The  National  Energy 
Conservation  Policy  Act  (NECPA), 

Public  Law  95-619,  amended  EPCA  to 
add  Part  A-1  of  Title  III,  which 
established  an  energy  conservation 
program  for  certain  industrial 
equipment.  (42  U.S.C.  6311-6317)  ^  The 
Department  of  Energy  (“DOE”)  is 
charged  with  implementing  these 
provisions. 

Under  EPCA,  this  program  consists 
essentially  of  four  parts:  (1)  Testing;  (2) 
labeling;  (3)  Federal  energy  conservation 
standards;  and  (4)  certification  and 
enforcement  procedures.  The  testing  * 
requirements  consist  of  test  procedures 
that  manufacturers  of  covered 
equipment  must  use  (1)  as  the  basis  for 
certifying  to  DOE  that  their  equipment 
complies  with  the  applicable  energy 
conservation  standards  adopted  under 
EPCA,  and  (2)  for  making 
representations  about  the  efficiency  of 
such  equipment.  Similarly,  DOE  must 
use  these  test  requirements  to  determine 
whether  the  equipment  complies  with 
any  relevant  standards  promulgated 
under  EPCA.  DOE’s  existing  testing 
regulations  allow  manufacturers  of 
commercial  heating,  ventilation,  and  air 
conditioning  (HVAC)  equipment,  water 
heating  (WH)  equipment,  distribution 
transformers,  electric  motors,  and  small 
electric  motors  the  use  of  an  alternative 
efficiency  determination  method 
(AEDM),  in  lieu  of  actual  testing,  to 
simulate  the  energy  consumption  or 
efficiency  of  certain  basic  models  of 
covered  equipment  under  DOE’s  test 
procedure  conditions. 

In  addition,  sections  6299-6305,  and 
6316  of  EPCA  authorize  DOE  to  enforce 
compliance  with  the  energy  and  water 
conservation  standards  (all  non-product 
specific  references  herein  referring  to 
energy  Use  and  consumption  include 
water  use  and  consumption;  all 
references  to  energy  efficiency  include 
water  efficiency)  established  for  certain 
commercial  equipment.  (42  U.S.C.  6316 
commercial  equipment)  DOE  has 
promulgated  enforcement  regulations 
that  include  specific  certification  and 


’  For  editorial  reasons.  Parts  B  (consumer 
products)  and  C  (commercial  equipment)  of  Title  III 
of  EPCA  were  re-designated  as  parts  A  and  A-1 , 
respectively,  in  the  United  States  Code. 


compliance  requirements.  See  10  CFR 
part  429;  10  CFR  part  431,  subparts  B, 

U,  and  V. 

B.  Background 

On  March  7,  2011,  DOE  published  a 
final  rule  in  the  Federal  Register  that, 
in  part,  modified  the  requirements 
regarding  manufacturer  submission  of 
compliance  statements  and  certification 
reports  to  DOE  (hereafter  referred  to  as 
the  March  2011  Final  Rule).  76  FR 
12421.  As  part  of  this  rule,  DOE 
imposed  new  or  revised  reporting 
requirements  for  some  types  of  covered 
products  and  equipment,  including  a 
requirement  that  manufacturers  submit 
annual  reports  to  the  Department 
certifying  compliance  of  their  basic 
models  with  applicable  standards.  See 
76  FR  12428-12429  for  more 
information. 

In  response  to  the  initial  deadline  for 
certifying  compliance  imposed  by  the 
March  2011  Final  Rule  on  commercial 
HVAC,  refrigeration,  and  WH 
equipment  manufacturers,  certain 
manufacturers  of  particular  types  of 
commercial  and  industrial  equipment 
stated  that,  for  a  variety  of  reasons,  they 
would  be  unable  to  meet  that  deadline. 
DOE  initially  extended  the  deadline  for 
certifications  for  commercial  HVAC, 

WH,  and  refrigeration  equipment  in  a 
final  rule  published  June  30,  2011 
(hereafter  referred  to  as  the  June  2011 
Final  Rule).  76  FR  38287  (June  30, 

2011).  DOE  subsequently  extended  the 
compliance  date  for  certification  by  an 
additional  12  months  to  December  31, 
2013,  for  these  types  of  equipment 
(December  2012  Final  Rule)  to  allow, 
among  other  things,  the  Department  to 
explore  the  negotiated  rulemaking 
process  for  setting  requirements  for 
these  equipnient  categories.  77  FR 
72763.  -H  L  .  uq. 

In  the  summer  of  2012,  DOE  had  an 
independent  convener  evaluate  the 
likelihood  of  success,  analyzing  the 
feasibility  of  developing  certification 
requirements  for  commercial  HVAC, 
WH,  and  refrigeration  equipment  (not 
including  walk-in  coolers  and  freezers) 
through  consensus-based  negotiations 
among  affected  parties.  In  October  2012, 
the  convener  issued  his  report  based  on 
a  confidential  interview  process 
involving  forty  (40)  parties  fi’om  a  wide 
range  of  commercial  HVAC,  WH,  and 
refrigeration  equipment  interests. 
Ultimately,  the  convener  Recommended 
that,  with  the  proper  scope  of  issues  on 
the  table  surrounding  commercial 
HVAC,  WH,  and  refrigeration 
equipment  certification,  a  negotiated 
rulemaking  appeared  to  have  a 
reasonable  likelihood  of  achieving 
consensus  based  on  the  factors  set  forth 


in  the  Negotiated  Rulemaking  Act 
because  the  interviewed  parties  believed 
the  negotiated  rulemaking  was  superior 
to  notice  and  comment  rulemaking  for 
certification-related  issues.  Additional 
details  of  the  report  can  be  found  at 
https://wwwl.eere.energy.gov/buildings/ 
appliance  standards/ pdfs/ convening_ 
report  hvac  ere _1  .pdf. 

On  February  26,  2013,  members  of  the 
Appliance  Standards  and  Rulemaking 
Federal  Advisory  Committee  (ASRAC) 
unanimously  decided  to  form  a  working 
group  to  engage  in  a  negotiated 
rulemaking  effort  on  the  certification  of 
commercial  HVAC,  WH,  and 
refrigeration  equipment.  A  notice  of 
intent  to  form  the  Commercial 
Certification  Working  Group  (Working 
Group)  was  published  in  the  Federal 
Register  on  March  12,  2013,  to  which 
DOE  received  35  nominations.  78  FR 
15653.  On  April  16,  2013,  the 
Department  published  a  notice  of  open 
meeting  that  announced  the  first 
meeting  and  listed  the  22  nominees  that 
vyere  selected  to  serve  as  members  of  the 
Working  Group,  in  addition  to  two 
members  from  ASRAC,  and  one  DOE 
representative.  78  FR  22431.  The 
members  of  the  Working  Group  were 
selected  to  ensure  a  broad  and  balanced 
array  of  stakeholder  interests  and 
expertise,  and  included  efficiency 
advocates,  manufacturers,  a  utility 
representative,  and  third-party 
laboratory  representatives. 

AEDMs  are  computer  modeling  or 
mathematical  tools  that  predict  the 
performance  of  non-tested  basic  models. 
They  are  derived  from  mathematical 
models  and  engineering  principles  that 
govern  the  energy  efficiency  and  energy 
consumptiort^characteristics  of  a  type  of 
covered  equipment.  These  computer 
modeling  and  mathematical  tools,  when 
properly  developed,  can  provide  a 
relatively  straight-forward  and 
reasonably  accurate  means  to  predict 
the  energy  usage  or  efficiency 
characteristics  of  a  basic  model  of  a 
given  covered  product  or  equipment 
and  reduce  the  burden  and  cost 
associated  with  testing. 

Where  authorized  by  regulation, 
AEDMs  enable  manufacturers  to  rate 
and  certify  their  basic  models  by  using 
the  projected  energy  use  or  energy 
efficiency  results  derived  from  these 
simulation  models  in  lieu  of  testing. 
DOE  has  authorized  the  use  of  AEDMs 
for  certain  covered  products  and 
equipment  that  are  difficult  or 
expensive  to  test  in  an  effort  to  reduce 
the  testing  burden  faced  by 
manufacturers  of  expensive  or  highly 
customized  basic  models.  DOE’s 
regulations  currently  permit 
manufacturers  of  commercial  HVAC, 
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WHs,  distribution  transformers,  electric 
motors,  and  small  electric  motors  to  use 
AEDMs  to  rate  their  non-tested  basic 
models  (and  combinations,  where 
applicable]  provided  they  meet  the 
Department’s  regulations  governing 
such  use. 

Initially,  DOE  undertook  a 
conventional  rulemaking  to  consider 
expanding  and  revising  its  regulations 
for  AEDMs.  On  April  18,  2011,  DOE 
published  a  Request  for  Information 
(hereafter  referred  to  as  the  April  2011 
RFI).  76  FR  21673.  The  April  2011  RFI 
requested  suggestions,  comments,  and 
information  relating  to  the  Department’s 
intent  to  expand  and  revise  its  existing 
AEDM  and  ARM  requirements.  In 
response  to  comments  it  received  on  the 
April  2011  RFI,  DOE  published  a  Notice 
of  Proposed  Rulemaking  (NOPR)  in  the 
Federal  Register  on  May  31,  2012 
(hereafter  referred  to  as  the  May  2012 
NOPR).  77  FR  32038.  DOE  proposed  to 
permit  AEDM-based  ratings  and 
certifications  for  additional  types  of 
equipment,  such  as  commercial 
refrigeration  equipment  (CRE), 
automatic  commercial  ice  makers 
(ACIMs),  beverage  vending  machines 
(BVMs),  and  walk-in  cooler  and  freezer 
(WICF  or  walk-in)  refrigeration  systems. 
77  FR  32055.  DOE  also  proposed  a 
number  of  requirements  for 
manufacturers  to  meet  to  use  an  AEDM 
and  laid  out  a  method  that  DOE  would 
employ  to  determine  if  an  AEDM  had 
been  used  appropriately  by  a 
manufacturer — along  with  the 
consequences  if  it  had  not.  77  FR 
32055-32056. 

During  the  Working  Group’s  first 
meeting,  Working  Group  members  voted 
to  expand  the  scope  of  the  negotiated 
rulemaking  efforts  to  include 
developing  methods  of  estimating 
equipment  performance  based  bn  AEDM 
simulations.  The  issues  discussed  by  the 
various  participants  during  the 
negotiations  with  DOE  were  those  raised 
by  the  commenters  in  response  to  the 
May  2012  NOPR.  The  discussion  of 
those  issues  in  the  negotiated 
rulemaking  and  the  consensus  reached 
are  summarized  in  two  documents 
included  in  the  docket  of  this  final  rule 
and  constitute  DOE’s  response  to  the 
comments  on  the  May  2012  NOPR.  The 
documents  discuss  the  particular 
elements  that  the  AEDM  simulations  for 
each  equipment  should  address  and 
other  related  considerations  of  note, 
including  potential  basic  model 
definitions,  test  procedure  issues,  the 
treatment  of  certain  features,  and 
certification  of  these  equipment.  See 
h  ttp  ://www.reguIa  tions.gov/# !  docket 
Browser;rpp=25;po=0;dct=SR;D=EERE- 
2013-BT-NOC-0023. 


As  required,  the  Working  Group 
submitted  an  interim  report  to  ASRAC 
on  June  26,  2013,  summarizing  the 
group’s  recommendations  regarding 
AEDMs  for  commercial  HVAC,  WH,  and 
refrigeration  equipment.  The  interim 
report  to  ASRAG  can  be  found  at 
http://www.regulations.gOv/#ldocument 
DetaiI;D=EERE-2013-BT-NOC-0023- 
0046.  ASRAG  subsequently  voted 
unanimously  to  approve  the 
recommendations  in  the  interim  report 
for  AEDMs.  Subsequently,  the  Working 
Group  submitted  a  final  report  on 
August  30,  2013,  summarizing  the 
Working  Group’s  recommendations  for 
model  grouping,  certification 
requirements  and  deadlines.  That  report 
also  detailed  the  features  to  be  excluded 
from  certification,  verification,  and 
enforcement  testing  as  long  as  specific 
conditions  were  met.  ASRAC  voted 
unanimously  to  approve  the 
recommendations  in  the  final  report. 

On  October  22,  2013,  the  Department 
published  in  the  Federal  Register  a 
Supplemental  Notice  of  Proposed 
Rulemaking  regarding  AEDMs,  basic 
model  definitions,  and  the  compliance 
process  for  commercial  HVAC, 
refrigeration,  and  WH  equipment 
(AEDM  SNOPR).  78  FR  62472.  DOE 
proposed  the  Working  Group’s 
recommendations  in  the  AEDM  SNOPR, 
without  modification,  for  AEDMs,  basic 
model  definitions,  and  the  initial 
compliance  date  for  certification.  DOE 
will  be  addressing  the  remaining 
recommendations  of  the  Working  Group 
regarding  certification  requirements, 
and  for  the  treatment  of  specific  features 
when  testing,  in  a  separate  rulemaking  ‘ 
or  guidance  document.  DOE  will  also  be 
addressing  the  AEDM  proposals  of  the 
May  2012  NOPR  for  BVM,  ACIM  and 
WICFs  in  a  separately  supplemental 
notice  of  proposed  rulemaking. 

II.  Discussion  of  Specific  Revisions  to 
DOE’s  Regulations  for  Alternative 
Efficiency  Determination  Methods  and 
Alternative  Rating  Methods 

On  May  14-15,  2013,  the  Working 
Group  held  a  tvvo-day  meeting  at  the 
U.S.  Department  of  Energy’s 
headquarters  in  Washington,  DC.  Sixty- 
nine  interested  parties,  including 
members  of  the  Working  Group, 
attended.  A  more  detailed  account  of 
the  discussions  and  recommendations 
can  be  found  in  the  Working  Group 
meeting  transcripts,  which  are  located  at 
http://www.regulations.gOv/# 
!docketDetaiI;D=EERE-2013-BT-NOC- 
0023. 

As  noted  above,  DOE  published  the 
Working  Group’s  recommendations  in 
an  SNOPR  on  October  22,  2013,  and 
received  comments  from  14 


stakeholders  including  manufacturers, 
trade  associations,  advocacy  groups,  and 
a  utility  association.  Table  II.l  lists  the 
entities  that  submitted  comments  and 
their  affiliation.  These  comments  are 
discussed  in  more  detail  below,  and  the 
full  set  of  comments  can  be  found  at: 
h  ttp://  WWW. regulations. gov/# 
!docketDetail;dct=FR%252 
BPR%252BN%252BO% 

252BSR  % 252BPS;rpp=25;po=0;D= 
EERE-2011-BT-TP-0024. 


Table  11.1— Stakeholders  That 
Submitted  Comments  on  the 
SNOPR 


Name 

Acronym 

Organiza¬ 
tion  type 

AAON,  Inc . 

AAON  . 

Manufac¬ 

turer 

American  Boiler 

ABMA  . 

Industry 

Manufacturers  As- 

Trade 

sociation. 

Group 

Air-Conditioning, 

AHRI . 

Industry 

Heating,  and  Re- 

Trade 

frigeration  Institute. 

Group 

American  Council  for 

ACEEE, 

Advocacy 

an  Energy  Efficient 

ASAP, 

Group 

Economy,  Appli- 

Earthju- 

ance  Standards 

stice. 

Awareness 

NEEA 

Project, 

(Joint 

• 

Earthjustice,  and 

Com- 

Northwest  Energy 
Efficiency  Alliance. 

ment). 

Florida  Natural  Gas 

FNGA  . 

Utility  As- 

Association. 

socia¬ 

tion 

Goodman  Global, 

Goodman 

Manufac- 

Inc. 

turer 

Hoshizaki  America, 

Hoshizaki 

Manufac- 

Inc. 

America. 

turer 

Hussmann  Corpora- 

Hussman- 

Manufac- 

tion. 

n. 

turer 

Lennox  International, 

Lennox  ... 

Manufac- 

Inc. 

turer 

Lochinvar,  LLC  . 

Lochinvar 

Manufac¬ 

turer 

Mitsubishi  Electric 

MEUS  . 

Manufac- 

US,  Inc. 

turer 

Modine  Manufac- 

Modine  ... 

Manufac- 

turing  Company. 

turer 

Traulsen  Refrigera- 

Traulsen 

Manufac- 

tion. 

turer 

Zero  Zone,  Inc . 

Zero  Zone 

Manufac¬ 

turer 

DOE  received  general  comments  on 
the  proposals  in  the  AEDM  SNOPR. 
Goodman,  MEUS,  and  AHRI  expressed 
support  for  the  AEDM  SNOPR. 
(Goodman,  No.  0086.1  at  p.l;  MEUS, 
No.  0083.1  at  p.l;  AHRI,  No.0076.1  at 
p.l)  MEUS  stated  that  the  proposals  in 
the  AEDM  SNOPR  were  representative 
of  the  Working  Group’s  agreements. 
(MEUS,  No.  0083.1  at  p.l)  The  Joint 
Comment  supported  the  AEDM  SNOPR 
to  the  extent  that  it  represented  the 
consensus  agreements  reached  by  the 
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Working  Group.  The  Joint  Comment 
also  recommended  that  DOE  conduct  a 
review  of  the  AEDM  process  two  years 
after  implementation  to  assess  whether 
the  process  is  fair  and  prevents  undue 
gaming  of  equipment  ratings.  (Joint 
Comment,  No.  0081.1  at  p.2) 

While  DOE  appreciates  the  Joint 
Comment’s  recommendation,  DOE 
currently  does  not  plan  at  this  time  to 
re-evaluate  the  AEDM  regulations  in 
two  years.  DOE  may  reconsider  this 
decfsion  depending  on  whether  new 
circumstances  present  themselves  that 
may  merit  a  review  of  these  regulations. 

Goodman  made  a  general 
recommeqd^hon  that  in  the  regulatory 
text  pertaining  to  AEDMs  it  is 
unnecessary  to  state  “validated  AEDM” 
because  the  regulations  require  all 
AEDMs  to  be  validated  before  a 
manufacliuer  may  use  an  AEDM  for 
certification  purposes.  (Goodman,  No. 
0086.1  at  p.  2)  DOE  agrees  with 
Goodman  and  will  remove  the  term 
“validated.” 

A.  General  Issues 

1.  Pre-Approval 

The  Working  Group  unanimously 
recommended  that  DOE  not  require  pre¬ 
approval  for  AEDMs  for  commercial 
HVAC,  WH,  or  refrigeration  equipment. 
The  SNOPR  adopted  this  approach.  78 
FR  62472.  DOE  did  not  receive  any 
adverse  comments  on  this  proposal  and 
thus  DOE  is  not  adopting  a  pre-approval 
process  for  AEDMs  for  the 
aforementioned  equipment. 

2.  Applicable  Equipment 

The  Working  Group  unanimously 
recommended  the  following  types  of 
covered  equipment  be  allowed  to  use 
AEDMs. 

•  Commercial  HVAC  Equipment 
o  Commercial  packaged  air- 
conditioning  and  heating 
equipment  (air-cooled,  water- 
cooled,  evaporatively-cooled,  and 
water-source) 


o  Packaged  terminal  air  conditioners 
and  heat  pumps 

o  Computer  room  air  conditioners 
o  Single  package  vertical  air 
conditioners  and  heat  pumps 
o  Variable  refi’igerant  flow  systems 

•  Commercial  packaged  boilers 

•  Commercial  warm-air  furnaces 

•  Commercial  WH  Equipment 

o  Commercial  electric  storage  water 
heaters 

o  Commercial  gas-fired  and  oil-fired 
storage  water  heaters 
o  Commercial  gas-fired  and  oil-fired 
instantaneous  water  heaters  greater 
than  or  equal  to  10  gallons 
o  Commercial  gas-fired  and  oil-fired 
hot  water  supply  boilers  greater 
than  or  equal  to  10  gallons 
o  Commercial  gas-fired  and  oil-fired 
instantaneous  water  heaters  less 
than  10  gallons 

o  Commercial  gas-fired  and  oil-fired 
hot  water  supply  boilers  less  than 
10  gallons 

o  Commercial  unfired  hot  water 
storage  tanks 

•  Commercial  Refrigeration  Equipment 
DOE  currently  allows  the  use  of 

AEDMs  for  commercial  HVAC  and  WH 
equipment.  DOE  proposed  in  the 
SNOPR  to  also  permit  manufacturers  to 
use  AEDMs  when  certifying  CRE  basic 
models.  78  FR  62472,  62474.  Zero  Zone 
stated  that  it  was  pleased  that  DOE 
plans  to  allow  CRE  manufacturers  to  use 
AEDMs  because  it  would  be  impossible 
for  manufacturers  to  evaluate  the 
efficiency  of  all  of  their  models  without 
AEDMs.  (Zero  Zone,  No.  0077.1  at  p.l) 
Lennox  and  Hoshizaki  American  both 
supported  extending  AEDMs  to 
commercial  refrigeration  equipment. 
(Lennox,  No.  0080.1  at  p.2:  Hoshizaki 
America,  No.  0087.1  at  p.l)  In  this  final 
rule,  DOE  is  allowing  CRE 
manufacturers  to  certify  their  basic 
models  using  AEDMs. 

Lennox  also  recommended  that  DOE 
allow  manufacturers  to  use  AEDMs 
when  certifying  walk-in  refi'igeration 


systems.  (Lennox,  No.  0080.1  at  p.  4) 

DOE  notes  that  it  has  already  proposed 
to  allow  the  use  of  AEDMs  for  walk-in 
refrigeration  systems  in  the  May  2012 
NOPR.  See  77  FR  32038,  32041.  The 
issue  of  using  AEDMs  for  walk-ins  is 
outside  the  scope  of  this  notice,  but  the 
Department  will  continue  to  address 
this  issue  separately. 

Lochinvar  requested  that  DOE  allow 
water  volume  for  commercial  water 
heaters  to  be  calculated  by  an  AEDM 
and  have  a  5  percent  tolerance. 
(Lochinvar,  No.  0088.1  at  p.  1)  DOE 
notes -that  AEDMs  are  used  specifically 
for  determining  the  energy  efficiency  or 
energy  consumption  of  covered 
equipment  but  expects  that  capacity  or 
volume  measurements  may  be  generated 
as  a  step  in  determining  the  model’s 
applicable  efficiency  rating.  DOE  did 
not  propose  tolerances  on 
measurements  other  than  energy 
efficiency  descriptors,  thus  this  issue  Is 
beyond  the  scope  of  this  rulemaking. 

B.  Validation 

Prior  to  use  for  certifying  the  energy 
efficiency  or  energy  use  of  a  basic 
model,  DOE  generally  requires  AEDMs 
to  be  validated.  Tbe  Working  Group 
recommended  the  following  validation 
process  for  AEDMs,  which  DOE 
proposed  in  the  AEDM  SNOPR.  78  FR 
62472,  62474. 

1.  Number  of  Tested  Units  Required  for 
Validation 

To  validate  an  AEDM,  a  manufacturer 
must  select  at  least  the  minimum 
number  of  basic  models,  specified  in 
Table  II.2  through  Table  II.6,  for  each  of 
the  validation  classes  to  which  the 
AEDM  will  apply.  Each  selection 
represents  a  single  test  conducted  in 
accordance  with  the  DOE  test  procedure 
(TP)  or  applicable  DOE  TP  waiver  at  a 
manufacturer’s  testing  facility  or  a  third- 
party  testing  facility,  whose  test  result  is 
directly  compared  to  the  result  for  that 
model  from  the  AEDM. 


Table  11.2 — Commercial  HVAC  Validation  Classes 


Validation  class 

Minimum  number  of 
basic  models  that 
must  be  tested  per 
AEDM 

Air-Cooled,  Split  and  Packaged  Air  CorKlitioners  (ACs)  and  Heat  Pumps  (HPs)  less  than  65,000  Btu/h  Cooling  Capacity 
(3-Phase). 

Air-Cooled,  Split  and  Packaged  ACs  and  HPs  greater  than  or  equal  to  65,000  Btu/h  Cooling  Capacity  and  Less  than 
760,000  Btu/h  Cooling  Capacity. 

Water-Cooled,' Split  and  Packag^  ACs  and  HPs,  All  Cooling  Capacities  . . 

Evaporatively-Cooled,  Split  and  Packaged  ACs  and  HPs,  All  Capacities . . . . 

Water-Source  HPs,  All  Capacities . 

Single  Package  Vertical  ACs  and  HPs  -. . 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

Packaged  Terminal  ACs  and  HPs . . . i . 

2  Basic  Models. 

Air-Cooled,  Variable  Refrigerant  Flow  ACs  and  HPs . 

2  Basic  Models. 

Water-Cooled,  Variable  Refrigerant  Flow  ACs  and  HPs  . 

2  Basic  Models. 
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Table  11.2— Commercial  HVAC  Validation  Classes— Continued 

Validation  class 

• 

Minimum  number  of 
basic  models  that 
must  be  tested  per 
AEDM 

Computer  Room  Air  Conditioners,  Air  Cooled  . 

Computer  Room  Air  Conditioners,  Water-Cooled  . . . 

2  Basic  Models. 

2  Basic  Models. 

Table  11.3 — Commercial  Water  Heaters  Validation  Classes 

Validation  class 

Minimum  number  of 
basic  models  that 
must  be  tested 

Gas-fired  Water  Heaters  and  Hot  Water  Supply  Boilers  Less  than  10  Gallons . . 

Gas-fired  Water  Heaters  and  Hot  Water  Supply  Boilers  Greater  than  or  Equal  to  10  Gallons  . . 

Oil-fired  Water  Heaters  and  Hot  Water  Supply  Boilers  Less  than  10  Gallons  . 

Oil-fired  Water  Heaters  and  Hot  Water  Supply  Boilers  Greater  than  or  Equal  to  10  Gallons  . 

Electric  Water  Heaters . .'. . . . 

Heat  Pump  Water  Heaters  . . . 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Ba<;ic  Mndel<; 

Unfired  Hot  Water  Storage  Tanks . . . 

2  Basic  Models. 

Table  11.4— Commercial  Packaged  Boilers  Validation  Classes  • 


Validation  class 

Minimum  number  of 
basic  models  that 
must  be  tested 

Gas-fired,  Hot  Water  Only  Commercial  Packaged  Boilers  . 

Gas-fired,  Steam  Only  Commercial  Packaged  Boilers  . . . 

Gas-fired  Hot  Water/Steam  Commercial  Packaged  Boilers  . . . 

Oil-fired,  Hot  Water  Oniy  Commercial  Packaged  Boilers  . 

Oil-fired,  Steam  Only  Commercial  Packaged  Boilers  . . 

Oil-fired  Hot  Water/Steam  Commercial  Packaged  Boilers . . 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Modeis. 

2  Basic  Models. 

2  Basic  Modeis. 

Table  11.5 — Commercial  Furnaces  Validation  Classes 


Validation  class 

Minimum  number  of 
basic  models  that 
must  be  tested 

Gas-fired  Furnaces . . . . 

Oil-fired  Furnaces  . . . 

2  Basic  Models. 

2  Basic  Models. 

Table  11.6— Commercial  Refrigeration  Equipment  Validation  Classes 

Validation  class* 

Minimum  number  of 
basic  models  that 
must  be  tested 

Self-Contained  Open  Refrigerators  . 

Self-Contained  Open  Freezers . 

Remote  Condensing  Open  Refrigerators  . 

Remote  Condensing  Open  Freezers . 

Self-Contained  Closed  Refrigerators . 

Self-Contained  Closed  Freezers  . . 

Remote  Condensing  Closed  Refrigerators . 

Remote  Condensing  Closed  Freezers  . 

4 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

*The  minimum  number  of  tests  indicated  above  must  be  comprised  of  a  transparent  model,  a  solid  model,  a  vertical  model,  a  semi-vertical 
model,  a  horizontal  model,  and  a  service-over-the  counter  model,  as  applicable  based  on  the  equipment  offering.  However,  manufacturers  do  not 
need  to  include  all  types  of  these  models  if  it  will  increase  the  minimum  number  of  tests  that  need  to  be  conducted. 


A  manufacturer  may  elect  to  develop 
multiple  AEDMs  per  validation  class 
and  each  AEDM  may  span  multiple 
validation  classes;  however,  the 
minimum  number  of  tests  must  be 
maintained  per  validation  class  for  each 
-  AEDM  a  manufacturer  chooses  to 


develop  and  use.  An  AEDM  may  be 
applied  to  any  individual  model  within 
the  applicable  validation  nlasses  at  the 
manufacturer’s  discretion.  All 
documentation  of  test  results  for  the 
models  used  to  validate  each  AEDM,  the 
AEDM  results,  and  the  subsequent 


comparisons  to  the  AEDM  must  be 
maintained  as  part  of  both  the  test  data 
underlying  the  certified  rating  and  the 
AEDM  validation  package  pursuant  to 
10  CFR  429.71.  78  FR  62472,  62474. 

DOE  received  two  conunents  in 
support  of  the  minimum  number  of 
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basic  models  required  for  each 
validation  class.  AAON  commented  in 
support  of  the  number  of  validation 
tests  for  commercial  HVAC  equipment. 
(AAON,  No.  0082.1  at  p.  1)  Zero  Zone 
agreed  with  the  number  of  basic  models 
required  for  each  specific  validation 
class.  (Zero  Zone,  No.  0077.1  at  p.  2) 

Hussmann  requested  that  DOE  clarify 
in  the  preamble  that  two  tests,  one  per 
basic  model,  are  required  at  a  minimum 
for  each  validation  class.  (Hussmann, 

No.  0079  at  p.  1)  DOE  agrees  with 
Hussmann  that  DOE  intended  that  the 
proposal  indicate  that  only  one  sample 
is  required  to  be  tested  for  each  basic 
model  selected  to  validate  an  AEDM. 

The  result  of  each  test  must  be  directly 
compared  to  the  result  for  that  model 
from  the  AEDM. 

EMDE  has  modified  the  language  in 
paragraph  429.70(a)  to  remove  language 
that  appeared  to  contradict  this 
provision.  Paragraph  429.70(a)  now 
states  that  testing  must  be  conducted  in 
accordance  with  429.11.  Section  429.11 
states  that  the  general  rule  is  that  two 
units  must  be  tested  but  that  the  testing 
requirement  may  be  modified  by 
another,  more  specific  provision. 
Therefore,  for  equipment  types 
permitted  to  use  an  AEDM  that  were  not 
subject  to  the  negotiated  rulemaking,  the 
default  rule  of. testing  two  units  still 
applies.  For  the  equipment  types  that 
were  subject  to  the  negotiated 
rulemaking,  the  paragraphs  directly 
applicable  to  those  equipment  types 
state  that  only  one  unit  of  each  basic 
model  must  be  tested.  DOE  also  notes, 
as  was  often  discussed  during  Working 
Group  meetings,  that  these  testing  limits 
are  absolute  minimums.  A  manufacturer 
must  ensure  that  its  AEDM(s)  accurately 
predict  performance  for  the  full  range  of 
equipment  classes  to  which  the 
manufacturer  is  applying  the  AEDM. 

ABMA  commented  that  existing  test 
data  for  large  commercial  packaged, 
built-to-order  boilers  are  based  on 
ASME  PTC-4.1  instead  of  the  DOE  test 
procedure.  ABMA  requested  that  DOE 
grant  a  blanket  waiver  allowing  these 
types  of  commercial  boilers  to  be  rated 
to  ASME  PTC-4.1  instead  of  theJDOE 
test  procedure  so  that  AEDMs  can  be 
developed  around  this  existing  data. 
Additionally,  ABMA  suggested  that 
large  commercial  packaged,  built-to- 
order  boilers  be  reclassified  as 
“industrial”  boilers  to  help  distinguish 
these  equipment  types  from  smaller, 
high-volume  boilers.  (ABMA,  No.  0075 
at  p.  1)  DOE  appreciates  ABMA’s 
suggestion,  but  clarifies  that  each 
manufacturer  of  a  large  commercial 
packaged,  built-to-order  boilers  must, 
individually  submit  a  petition  for 
waiver  as  outlined  in  10  CFR  431.401. 


Pursuant  to  the  test  procedure  waiver 
regulations,  DOE  cannot  issue  a  blanket 
waiver  for  a  test  procedure  waiver. 

While  it  is  outside  the  scope  of  this 
rulemaking  to  consider  a  petition  fdl 
waiver  and  propose  alternative  methqds 
of  testing  requirements  for  commercial 
packaged  boilers,  DOE  currently  has  an 
open  rulemaking  for  commercial  boilers 
where  it  may  address  the  testing  issues. 

As  DOE  did  not  receive  adverse 
comments  regarding  the  AEDM  SNOPR 
proposal  for  the  minimum  number  of 
basic  models,  specified  in  Table  II.2 
through  Table  II. 6,  required  to  validate 
an  AEDM,  DOE  is  adopting  these 
requirements  as  part  of  today’s  final 
rule. 

2.  Tolerances 

To  validate  the  AEDM,  the  test  results 
from  each  model  required  to  be  tested 
according  to  the  validation  requirements 
described  in  the  previous  section  must 
be  compared  to  the  simulated  results 
from  the  applicable  AEDM.  The 
Working  Group  recommended  that  for 
energy  consumption  metrics,  the  AEDM 
result  for  a  model  must  be  greater  than 
or  equal  to  95  percent  of  the  tested 
results  for  that  same  model.  Similarly, 
for  energy  efficiency  metrics,  the  AEDM 
results  for  a  model  would  need  to  be 
less  than  or  equal  to  105  percent  of  the 
tested  results  for  that  same  model.  In  the 
AEDM  SNOPR,  DOE  proposed  this  one¬ 
sided  5  percent  tolerance  for  AEDM 
validation  for  all  commercial  HVAC, 
WH,  and  refrigeration  equipment.  78  FR 
62472,  62476. 

DOE  received  several  comments  on 
validation  tolerances.  AAON 
commented  in  support  of  the  one-sided 
tolerances  for  comparing  test  results  to 
the  AEDM  output  proposed  in  the 
SNOPR.  (AAON,  No.  0082.1  at  p.  1) 

Zero  Zone  commented  that  DOE  should 
provide  tolerances  for  AEDMs,  but 
requested  DOE  modify  the  regulatory 
language  to  state  that  test  results  used  to 
validate  an  AEDM  can  be  less  than  the 
energy  efficiency  standard  or  more  than 
the  energy  consumption  standard  by  the 
proposed  5  percent  tolerance.  (Zero 
Zone,  No.  0077.1  at  p.  1)  DOE  does  not 
agree  with  Zero  Zone.  All  test  results 
used  to  validate  an  AEDM  must  at  least 
meet  the  applicable  energy  conservation 
standard — Zero  Zone’s  approach  would 
not  ensure  the  applicable  standard 
would  be  met. 

Hussmann  commented  that  although 
the  Working  Group  agreed  on  a  one¬ 
sided  5  percent  tolerance  when 
comparing  the  validation  test  results  to 
the  AEDM  output,  this  tolerance  is  only 
acceptable  if  a  manufacturer  can  control 
the  test  conditions.  Hussmann  stated 
that  inherent  component  tolerances. 


fluctuation  of  the  internal  average 
temperature,  and  fluctuation  of  the  test 
room  conditions  could  produce  test 
results  that  vary  more  than  5  percent 
from  the  rating  produced  by  an  AEDM. 
(Hussmann,  No.  0079  at  p.  1)  In 
response  to  Hussmann’s  comment,  DOE 
clarifies  that  validation  testing  refers 
only  to  the  requirements  manufacturers 
must  satisfy  to  confirm  the  functionality 
of  an  AEDM  before  such  AEDM  can  be 
used  to  produce  certified  ratings.  DOE 
did  not  propose  any  requirements  on 
the  test  labs  or  test  process  for 
validation  testing.  A  manufacturer  may 
conduct  its  own  validation  testing 
within  its  facilities  and  control  the  test 
conditions  to  the  extent  allowable  by 
the  applicable  test  procedure. 
Conversely,  verification  testing,  which 
is  discussed  in  more  detail  in  section 
II.C,  is  testing  conducted  by  the 
Department  as  a  means  of  checking  the 
performance  of  an  equipment  model 
distributed  in  commerce.  Verification 
testing  is  conducted  at  a  third-party 
laboratory  unless  extenuating 
circumstances  prevent  third-party 
testing  in  which  case  the  Department 
may  allow  testing  at  a  manufacturer’s 
lab.  DOE  has  added  regulatory  text  to 
clarify  this  issue.  DOE  notes 
Hussmann’s  concern  that  fluctuations  in 
test  conditions  cap  produce  test  results 
that  may  vary  more  than  5  percent  from 
the  estimated  performance  rating 
produced  by  an  AEDM.  However,  this 
concern  is  more  germane  to  verification 
testing  and  will  be  discussed  in  more 
detail  in  section  II.C.4. 

In  today’s  final  rule,  DOE  is  adopting 
the  one-sided  five  percent  tolerance  for 
AEDM  validation.  As  previously  stated, 
for  energy  consumption  metrics,  the 
AEDM  result  for  a  model  must  be 
greater  than  or  equ^  to  95  percent  of  the 
tested  results  for  that  same  model.  For 
energy  efficiency  metrics,  the  AEDM 
results  for  a  model  must  be  less  than  or 
equal  to  105  percent  of  the  tested  results 
for  that  same  model.  In  addition,  AEDM 
results  must  meet  the  applicable 
standard. 

3.  Certified  Ratings 

For  each  basic  model  of  commercial 
HVAC,  WH,  and  refrigeration 
equipment  distributed  in  commerce, 
manufacturers  must  determine  the 
certified  rating  based  on  testing  or  use 
of  a  validated  AEDM.  DOE’s  current 
regulations  provide  manufacturers  with 
some  flexibility  in  rating  each  basic 
model  by  allowing  the  manufacturer  the 
discretion  to  rate  conservatively.  The 
Working  Group  recommended  that  In 
the  case  of  models  rated  with  energy 
consumption  metrics,  those  values  must 
use  a  certified  rating  less  than  or  equal 
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to  the  applicable  Federal  standard  and 
greater  tban  or  equal  to  the  model’s 
AEDM  result.  For  energy  efficiency 
metrics,  each  model’s  certified  rating 
must  be  less  than  or  equal  to  the 
model’s  AEDM  result  and  greater  than 
or  equal  to  the  applicable  Federal 
standard.  DOE  proposed  in  the  AEDM 
SNOPR  to  retain  the  flexibility  provided 
by  its  current  regulatory  approach  and 
proposed  the  Working  Group’s 
recommendation  without  modification. 
78  FR  62472,  62476. 

Lennox  and  Zero  Zone  agreed  that 
DOE  should  allow  manufacturers  to  rate 
their  products  conservatively.  (Lennox, 
No.  0080.1  at  p.  3;  Zero  Zone,  No. 

0077.1  at  p.  3)  AAON  also  supported  the 
concept  of  rating  conservatively  based 
-on  AEDM  results  as  long  as  such  ratings 
are  better  than  the  applicable  energy 
conservation  standards.  (AAON,  No. 
0082.1  at  p.  1)  DOE  received  no  adverse 
comments  and  thus  is  continuing  to 
allow  manufacturers  to  rate 
conservatively. ' 

C.  DOE  Verification 

Once  a  basic  model  has  been 
distributed  in  commerce,  DOE  may 
select  any  model  and  verify  the 
equipment’s  performance  at  any  time. 

10  CFR  429.104.  The  Working  Group 
recommended  the  process  described 
below  in  sections  II.C.l  through  II.C.7 
for  DOE’S  verification  of  certified  ratings 
determined  by  an  AEDM.  DOE  proposed 
this  process  in  the  AEDM  SNOPR.  78  FR 
62472,  62476. 

DOE  received  several  comments  on 
the  verification  procesp,  Specifically, 
manufacturers  ccwpmq^tpd  on  existing 
regulatory  text  th^t  alto\yiS,the 
Department  to  verify  theipeFjSqrmance  of 
an  AEDM  used  fqr  ceftifiedir^tings  by 
observing  the  operation  of  tJaeiAEDM, 
collecting  (analyses  of  preyioiujSijfc 
simulations,  and/or  condujeting  flesting 
on  units  certified  using  an  AEDM. 
Traulsen  requested  an  explanation  as  to 
the  purpose  of  this  text.  (Traulsen,  No. 
0085.1  at  p.  2)  AHRI  commented  that 
although  this  regulatory  text  currently 
exists  in  the  CFR,  the  AEDM  validation 
requirements  recommended  by  the 
Working  Group  makes  these  regulations 
unnecessary  and  redundant.  AHRI 
recommended  that  DOE  remove  this  text 
in  its  entirety.  (AHRI,  No.  0076.1  at  p. 

2) 

DOE  disagrees  that  these  provisions 
are  redundant  with  the  validation 
requirements.  The  validation 
requirements  provide  for  a  manufacturer 
to  ensure  that  its  AEDM  is  functioning 
properly  prior  to  using  the  AEDM.  The 
verification  testing  requirements  allow 
DOE  to  ensure  that  a  specific  basic 
model  is  properly  rated  using  the 


AEDM.  These  provisions  provide  a 
mechanism  for  DOE  to  verify  that  a 
manufacturer  is  using  its  AEDM  in 
conformance  with  the  regulations. 

1.  Witness  Testing* 

Currently,  DOE’s  regulations  do  not 
permit  a  manufacturer  to  be  present  for 
DOE-initiated  testing  to  verify 
equipment  performance  of  a  given  basic 
model.  The  Working  Group  considered 
a  variety  of  approaches  to  ensure 
manufacturers  have  an  opportunity  to 
witness  the  test  set-up  for  verification 
testing  of  a  basic  model. 

DOE  received  a  number  of  comments 
regarding  its  proposal.  Some  comments 
supported  the  witness  testing  process 
proposed  in  the  SNOPR.  See  AAON,  No. 
82.1  at  p.  1  and  Zero  Zone,  No.  0077.1 
at  p.  3)  Zero  Zone  added  that  a 
manufacturer  may  not  be  able  to  witness 
the  initial  verification  test  unless  it 
knows  in  advance  which  units  will  be 
tested.  (Zero  Zone,  No.  0077.1  at  p.  3) 

Other  commenters,  however,  raised 
specific  issues  regarding  the  proposal. 
Hoshizaki  America,  for  example, 
disagreed  with  the  proposed 
requirement  that  up  to  10  percent  of  a 
manufacturer’s  certified  basic  models  be 
subjected  to  witness  testing  because  the 
affected  units  are  so  complex  that,  slight 
changes  could  result  in  separate  basic 
models.  Instead,  Hoshizaki  America 
suggested  DOE  collaborate  with  existing 
bodies  that  test  annually  like  the  EPA’s 
ENERGY  STAR  program.  (Hoshizaki, 

No.  0087.1  at  p.  1)  Hussmann  noted  that 
CRE  manufacturers  have  concerns  about 
the  expertise  of  third-party  test  facilities 
to  either  operate  the  CRE  units  under 
test  or  to  condlict  the  DOE  t6si 
procedure.  (Hussmann,  No.  0079.1  at  p. 
2) 

Hussmann  also  remarked  that 
manufaeturittte  are!  liesponsible  for  the 
expense  of  ah^  tdtesftingm'eeded. 
(Hussmann,  No.  0079.1  at  p.  2] 

DOE  has  given  consideration  to  the 
concerns  raised  by  these  commenters.  In 
reviewing  their  comments,  DOE  now 
believes  that  its  proposed  regulatory 
text,  which  was  based  in  large  part  on 
the  Working  Group’s  recommendation, 
may  not  have  been  sufficiently  clear. 
Accordingly,  DOE  has  decided  to  not 
finalize  any  regulation  on  witness 
testing  at  this  time.  To  ensure  that  the 
regulatory  text  adequately  reflects  the 
recommendation  of  the  Working  Group, 
DOE  will  propose  revised  regulatory 
text  for  this  particular  aspect  of  the  rule 
in  order  to  provide  additional 
clarification  regarding  the  witness 
,  testing  process.  As  part  of  this  effort, 
DOE  will  provide  interested  parties  with 
additional  time  within  which  to  file 
comments  before  these  particular 


provisions  would  be  finalized  and 
incorporated  into  DOE’s  regulations. 

DOE  will  issue  a  separate  notice  to 
address  specifically  this  issue. 

DOE  notes  that  the  witness  testing 
provisions  are  triggered  by  DOE 
performing  verification  testing,  which 
ensures  that  certified  ratings  are  within 
specified  tolerances  of  test  results.  DOE 
notes  that  manufacturers  are  not 
required  to  certify  these  equipment 
types  for  six  to  eighteen  months 
(depending  on  equipment  type)  plus  an 
additional  six  month  enforcement  grace 
period;  therefore,  DOE  will  have 
sufficient  time  to  adopt  final  witness 
testing  provisions  before  these 
verification  testing  procedures  would  be 
triggered. 

2.  Verification  Process 

In  the  AEDM  SNOPR,  DOE  proposed 
the  Working  Group’s  recommended 
verification  process  that  DOE  will  use  to 
assess  a  unit’s  performance  through 
third-party  testing.  Under  this  approach, 
DOE  will  begin  the  verification  process 
by  selecting  a  single  unit  of  a  given 
basic  model  for  testing  either  from  retail 
or  by  obtaining  a  sample  from  the 
manufacturer,  with  a  preference  for  a 
unit  from  retail.  DOE  will  select  a  third- 
party  testing  laboratory  at  its  discretion 
to  test  the  unit  selected.  The  lab  will 
adhere  to  the  requirements 
recommended  by  the  Working  Group 
described  in  section  II.C.3.  As  discussed 
in  section  II.C.l,  DOE  will  address  the 
witness  testing  arrangements  in  a 
subsequent  rulemaking.  In  ail  cases,  the 
Department  .will  be  responsible  for  the 
logistics  of  (arranging  a  witnessed  test, 
and  the  laboratory  is  not  allowed  to 
communicate  directly  with  the 
manufactufer.  78  FR  62472,  62476. 

Further,' fender  this  process,  the 
manufacturer  will  provide  any 
additional  information  regarding  test  set 
up  or  testing  to  DOE  through  the 
certification  process  in  pdf  format.  (This 
provision  will  be  addressed  in  a 
separate  rulemaking  on  commercial 
certification  of  HVAC,  WH,  emd 
refrigeration  equipment.)  DOE  will 
provide  this  information  to  the  test 
facility  as  long  as  the  additional 
instructions  do  not  conflict  with  the 
DOE  test  procedure  or  an  applicable 
DOE  test  procedure  waiver.  The  test 
facility  may  not  use  any  additional 
information  during  the  testing  process 
that  has  not  been  approved  by  DOE  or 
shipped  in  the  packaging  of  the  unit.  If 
needed,  the  test  facility  may  request 
from  DOE  additional  information  on  test 
set  up,  installation,  or  testing.  Upon 
receiving  a  request  from  the  test  facility 
for  additional  information,  DOE  may 
hold  and  coordinate  a  meeting  with  the 
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manufacturer  and  the  test  facility  to 
discuss  the  additional  details  needed  for 
testing.  Additional  instructions  may  he 
given  to  the  test  facility  as  agreed  upon 
by  DOE  and  the  manufacturer.  At  no 
time  may  the  test  facility  discuss  DOE 
verification  testing  with  the 
manufacturer  without  the  Department 
present.  78  FR  62472,  62476. 

2^ro  Zone  agreed  with  the 
Department’s  proposal  since,  in  its 
view,  manufacturers  should  be  able  to 
provide  additional  test  and  set  up 
information  for  third-party  labs.  (Zero 
Zone,  No.  0077.1  at  p.  3)  Goodman, 
which  also  largely  agreed  with  DOE’s 
proposal,  suggested  that  DOE  amend  the 
proposed  regulatory  text  to  allow  a  • 
third-party  test  lab  to  use  any  manual 
that  a  manufacturer  submits  in 
connection  with  its  certification  report 
for  verification  testing.  Goodman 
recommended  this  amendment  to 
account  for  the  possibility  of  a  literature 
change  after  the  initial  production  of  the 
unit.  (Goodman,  No.  0086.1  at  p.  2)  As 
discussed  in  the  Working  Group,  DOE 
will  use  supplementary  information 
submitted  with  the  certification  report 
as  long  as  the  information  was 
submitted  to  DOE  before  the  unit  was 
selected  for  verification  testing.  DOE 
will  not  use  manuals  that  only  reside  on 
a  manufacturer’s  Web  site;  DOE  will 
only  use  supplementary  information 
that  is  submitted  with  the  certification 
report.  DOE  also  notes  that  the 
supplementary  information  submitted 
with  the  certification  report  is  only  one 
of  the  types  of  information  to  which 
DOE  will  refer  when  testing.  In  no  case 
shall  the  contents  of  these  supplemental 
items  displace  the  provisions  specified 
in  the  DOE  test  .procedure. 

If  a  unit  is  tested  and  determined  to 
fall  outside  the  rating  tolerances 
described  in  section  II.C.4,  DOE  will 
notify  the  manufacturer.  The 
manufacturer  will  receive  all 
documentation  related  to  the  test  set  up, 
test  conditions,  and  test  results  for  the 
unit  if  the  unit  falls  outside  the  rating 
tolerances.  At  that  time,  a  manufacturer 
may  present  all  claims  regarding  any 
issues  directly  associated  with  the  test 
and  initiate  a  discussion  regarding 
retesting.  If  the  manufacturer  was  not 
on-site  for  the  initial  test,  the 
manufacturer  may  request  a  retest  of  the 
same  unit,  and  DOE  and  the 
manufacturer  can  be  present  for  the 
retest.  DOE  will  not  retest  a  different 
unit  of  the  same  basic  model  unless 
DOE  and  the  manufacturer  determine  it 
is  necessary  based  on  the  test  results, 
claims  presented,  and  DOE  regulations. 
78  FR  62472,  62476. 

Lennox  commented  that  DOE  should 
clarify  that  the  AEDM  verification 


process  codified  in  429.70(c)(6)  is  based 
on  a  “single  unit”  unless  a  manufacturer 
has  elected  to  have  verification  tests  for 
up  to  10  percent  of  the  manufacturer’s 
certified  basic  modelsj-ated  with  an 
AEDM.  DOE  concurs  that  an  invalid 
rating  can  be  determined  by  conducting 
verification  testing  on  a  single  unit; 
however,  to  clarify,  DOE  did  not 
propose  to  permit  a  manufacturer  to 
have  10  percent  of  its  basic  models 
tested  using  the  verification  testing 
process.  Instead,  DOE  proposed  to 
permit  a  manufacturer  to  designate  up  . 
to  10%  of  its  basic  models  that  were 
certified  with  an  AEDM  for  witness 
testing  if  selected  for  verification 
testing.  As  discussed  in  section  II.C.l, 
DOE  will  address  the  witness  testing 
arrangements  in  a  subsequent 
rulemaking. 

Lennox  also  requested  that  DOE 
clarify  that  the  verification  provisions 
and  tolerances  proposed  in  this  section 
and  in  section  II.C.4,  respectively, 
supersede  and  replace  those  in  10  CFR 
429.110  with  respect  to  a  model  rated 
using  an  AEDM.  (Lennox,  No.  0080.1  at 
p.  2)  DOE  notes  that  these  proposals  do 
not  replace  the  enforcement  regulatory 
text  to  which  Lennox  is  referring.  The 
enforcement  regulations  allow  DOE  to 
determine  if  a  model  complies  with  the 
applicable  standard.  The  verification 
process  outlined  in  today’s  final  rule  is 
specifically  for  determining  if  a  unit  was 
certified  with  a  valid  rating,  i.e.,  that  the 
test  results  for  the  basic  model  that  was 
verification  tested  are  within  the 
permitted  tolerance  range  from  the 
AEDM-derived  performance  rating.  The 
verification  process  also  serves  to 
ensure  that  the  AEDM  is  generating 
valid  results  across  a  range  of  basic 
models. 

ABMA  commented  that,  as  long  as  no 
efficiency  or  energy  use  criteria  have 
changed,  DOE  should  not  require  a 
retest  for  built-to-order  packaged  boilers 
on  a  periodic  basis  as  there  are  enough 
checks  and  balances  built  into  the  boiler 
manufacturing  system.  Alternatively, 
company  officers  could  issue  a 
statement  to  DOE  stating  that  no 
efficiency-related  changes  have  been 
made  within  a  certain  period  of  time. 
(ABMA,  No.  0075.1  at  p.  2)  DOE 
understands  ABMA’s  comment  to  mean 
that  no  verification  testing  is  necessary 
for  built-toorder  boilers.  While  it  may 
be  true  that  the  boiler  industry  has  a 
number  of  safeguards  to  ensure 
consistent  energy  performance  from 
built-to-order  boilers,  the  Department 
still  reserves  the  right  to  verify  a  boiler’s 
certified  efficiency.  DOE  is  not  requiring 
boiler  manufacturers  to  periodically 
retest  units  for  the  purposes  of 
certification  or  AEDM  validation,  and 


the  Department  already  requires 
manufacturers  to  submit  a  compliance, 
statement  with  their  annual  certification 
that  states,  among  other  things,  that  all 
basic  models  included  in  the  . 
certification  report  comply  with  the 
applicable  energy  conservation 
standards.  10  CFR  429.12(c).  DOE  also 
notes  that  the  certification  deadline  for 
these  products  is  being  delayed  an 
additional  18  months  as  part  of  this 
final  rule. 

In  today’s  final  rule,  DOE  is  adopting 
the  verification  process  outlined  in  this 
section. 

3.  Verification  Lab  Requirements 

The  Working  Group  recommended 
that  all  AEDM  verification  tests  should 
be  conducted  in  a  third-party  testing 
facility  of  DOE’s  choice.  Commercial 
equipment  that  cannot  be  tested  at  an 
independent  third-party  facility  may  be 
tested  at  a  manufacturer’s  facility  upon 
DOE’s  request.  DOE  proposed  the 
Working  Group’s  recommendation  in 
the  AEDM  SNOPR.  78  FR  62472,  62477. 

FGNA  supported  the  Department’s 
proposal  that  verification  testing  should 
generally  take  place  at  a  third-party 
facility  but  should  allow  for  equipment 
to  be  tested  at  the  manufacturer’s 
facility  if  the  equipment  cannot  be 
tested  at  a  third-party  laboratory. 

(FGNA,  No.  0085.1  at  p.  2)  AAON  also 
agreed  that  verification  testing  should 
be  conducted  at  a  third-party  facility 
qualified  to  conduct  the  specific  test 
procedure.  (AAON,  No.  0082.1  at  p.  2) 
Goodman  encouraged  DOE  to  utilize 
laboratories  that  are  ISO  17025-certified 
to  reduce  the  probability  of  questionable 
or  disputed  test  results  from  incorrect 
testing  or  test  Set-iips.  (Goodman,  No. 
0086.1  at  p.  1)  Regarding  Goodman’s 
recommendation,  DOE  notes  that  10 
CFR  429.110(a)(3)  requires  all  DOE 
enforcement  testing  be  performed  at  a 
lab  accredited  to  ISO  17025:2005(E). 
While  this  requirement  does  not 
preclude  verification  testing  from 
occurring  at  an  unaccredited  laboratory, 
DOE  generally  will  use  an  ISO 
17025:2005(E)  accredited  lab  so  that  any 
verification  test  results  could  be  used  as 
part  of  an  enforcement  testing  sample,  if 
necessary,  to  reduce  redundant  testing. 
Therefore,  DOE  is  not  specifying  that 
verification  testing  must  occur  at  an  ISO 
17025;2005(E)  accredited  lab. 

Zero  Zone  and  Hoshizaki  America 
recommended  that  for  verification 
testing,  a  manufacturer’s  test  facilities 
should  be  the  primary  facility  to 
conduct  this  testing  (rather  than  a  third- 
party  lab),  in  part  to  reduce  cost.  (Zero 
Zone,  No.  0077.1  at  p.  3;  Hoshizaki,  no. 
0087.1  at  p.  1)  DOE  does  not  agree  that 
verification  testing  at  a  manufacturer’s 
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test  facility  should  be  preferred  over 
testing  at  a  third-party  lab.  Testing  at  a 
third-party  lab  inherently  offers 
impartiality  in  the  test  results,  which  a 
manufacturer-run  test  facility  does  not. 

ABMA  commented  that  the  proposal 
to  require  all  testing  to  be  performed  at 
an  ISO-pertified,  third-party  test  facility 
or  witnessed  by  personnel  from  such  a 
facility  has  the  potential  to  pose 
logistical  problems.  (ABMA,  No.  0075.1 
at  p.  2)  DOE  did  not  propose  to  require 
all  testing  to  be  performed  at  an  ISO- 
accredited,  third-party  test  facility  or 
witnessed  by  personnel  from  such  a 
facility.  As  discussed  in  this  section, 


DOE  proposed  to  conduct  verification 
testing  at  a  third-party  test  facility  but 
does  not  ttequire  that  facility  to  be  ISO- 
accredited. 

DOE  is  adopting  the  Certification 
Working  Group  recommendation  that  all 
AEDM  verification  tests  should  be 
conducted  in  a  third-party  testing 
facility  of  DOE’s  choice  and  commercial 
equipment  for  which  there  is  no  third- 
party  lab  capable  of  conducting' testing 
may  be  tested  at  a  manufacturer’s 
facility  upon  DOE’s  request. 

4.  Verification  Tolerances 

DOE  proposed  in  the  AEDM  SNOPR 
that  to  verify  the  certified  rating  of  a 

Table  11.7— Rating  Tolerances 


given  model,  the  test  results  from  a 
single  unit  test  of  the  model  will  be 
compared  to  the  certified  rating  in 
accordance  with  the  tolerances  set  forth 
below.  For  energy  consumption  metrics, 
the  Working  Group  recommended: 

Test  Result  <  Gertified  Rating  x 
(1  +  Applicable  Tolerance) 

For  energy  efficiency  metrics,  the 
Working  Group  recommended: 

Test  Result  >  Gertified  Rating  X 
(1  —  Applicable  Tolerance) 


Equipment 


Metric 


'Applicable 

tolerance 


Commercial  Packaged  Boilers . 

Cornmercial  Water  Heaters  or  Hot  Water  Supply  Boilers  . 

Unfired  Storage  Tanks . 

Air-Cooled,  Split  and  Packaged  ACs  and  HPs  less  than  65,000 
Btu/h  Cooling  Capacity  (3-Phase).  ” 

Air-Cooled,  Split  and  Packaged  ACs  and  HPs  greater  than  or 
equal  to  65,000  Btu/h  Cooling  Capacity  and  Less  than 
760,000  Btu/h  Cooling  Capacity.  . 

Water-Cooled,  Split  and  Packaged  ACs  and  HPs,  All  Cooling 
Capacities. 

Evaporatively-Cooled,  Split  and  Packaged  ACs  and  HPs,  All 
Capacities. 

Water-Source  HPs,  All  Capacities . 

Single  Package  Vertical  ACfe  and  HPs . 

*  li  IPOI  ii-  J. 

Packaged  Terminal  ACs  and  HP8>- . 

(I 

Variable  Refrigerant  Flow  ACs  and  HPs  . 

^  .  I'  •  ■lOlH  .  •  .  -.i  I, 

I  1  .<1 

Computer  Room  Air  Conditioners  . 

Commercial  Warm-Air  Furnaces  . . . 

Commercial  Refrigeration  Equipment . 


Combustion  Efficiency  . 

Thermal  Efficiency  . . 

Thermal  Efficiency  . 

Standby  Loss  . 

R-Value  . 

Seasonal  Energy-Efficiency  Ratio  . 

Heating  Season  Performance  Factor  . 

Energy  Efficiency  Ratio . 

Energy  Efficiency  Ratio . 

Coefficient  of  Performance  . .• . 

Integrated  Energy  Efficiency  Ratio  . 

Energy  Efficiency  Ratio . . . 

Coefficient  of  Performance  . 

Integrated  Energy  Efficiency  Ratio  . 

Energy  Efficiency  Ratio . 

Coefficient  of  Performance  . 

Integrated  Energy  Efficiency  Ratio  . 

Energy  Efficiency  Ratio . . . 

Coefficient  of  Performance  . . . . 

Integrated  Energy  Efficiency  Ratio  . 

.Energy  Efficiency  Ratio . 

Coefficient  of  Performance  . ^Arrr' 

Energy  Efficiency  Ratio . . 

Coefficient  of  Performance  . 

Energy  Efficiency  Ratio . L..... 

Coefficient  of  Performance  . .l.L,.... 

integrated  Energy  Efficiency  Ratio  . . 

Sensible  Coefficient  of  Performance  . 

Thermal  Efficiency  . 

Daily  Energy  Consumption  . 


5%  (0.05) 
5%  (0.05) 
5%  (0.05) 
10%  (0.1) 
10%  (0.1) 
5%  (0.05) 
5%  (0.05) 
10%  (0.1) 
5%  (0.05) 
5%  (0.05) 
10%  (0.1) 
5%  (0.05) 
5%  (0.05) 
10%  (0.1) 
5%  (0.05) 
5%  (0.05) 
10%  (0.1) 
5%  (0.05) 
5%  (0.05) 
10%  (0.1) 
5%  (0.05) 
5%  (0.05) 
5%  (0.05) 
5%  (0.05) 
5%  (0.05) 
5%  (0.05) 
10%  (0.1) 
5%  (0.05) 
5%  (0.05) 
5%  (0.05) 


DOE  received  several  comments 
regarding  the  confidence  level  for  HVAG 
equipment.  Goodman  commented  in 
support  of  the  verification  tolerances  in 
the  SNOPR  but  commented  that  HVAG 
equipment  should  have  a  90% 
confidence  level  due  to  the  uncertainty 
in  psychrometric  testing.  (Goodman,  No. 
0086.1  at  p.  2)  MEUS  and  AHRI  also 
commented  that  DOE  should  change  the 
confidence  level  for  HVAG  equipment 
from  95%  to  90%  to  match  the 
confidence  level  of  residential  central 
air  conditioners.  (MEUS,  No.  0083.1  at 
p.  1)  Lennox  requested  that  DOE  change 
the  confidence  level  for  the  lEER  metric 
from  95%  to  90%.  (Lennox,  No.  0080.1 


at  p.  3)  DOE  assumes  that  the  references 
made  by  Goodman,  AHRI,  MEUS,  and 
Lennox  to  “confidence  level”  refers  to 
certification  testing  instead  of 
verification  testing  because  “confidence 
level”  is  the  term  used  in  10  GFR 
429.43,  which  applies  in  the 
certification  context.  DOE  notes  that 
aspects  regarding  the  certification 
testing  process  fall  outside  the  scope  of 
this  rulemaking. 

AHRI  and  AAON  also  recommended 
that  DOE  adopt  sampling  procedures  for 
low  volume  equipment  as  discussed  in 
the  Working  Group  meetings.  (AHRI, 

No.  0076.1  at  p.  2;  AAON,  No.  0082.1 
at  p.  2)  DOE  intends  to  address 


certification  testing  of  low  volume 
equipment  and  the  remaining 
recommendations  from  the  Working 
Group  in  a  separate  rulemaking.  See, 
infra  section  IV. 

Zero  Zone  noted  that  the  proposed 
tolerances  are  too  low  to  account  for 
variability  in  products  and  testing.  It 
asserted  that  DOE  should  have 
tolerances  that  do  not  penalize  a 
manufacturer  if  one  verification  test 
does  not  meet  the  energy  conservation 
standard  plus  the  AEDM  tolerance.  Zero 
Zone  recommended  that  DOE 
commission  a  study  to  evaluate  the 
amount  of  experimental  error  in  the 
Department’s  test  procedures,  and  until 
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its  completion,  DOE  should  include  an 
additional  5%  test  tolerance  to  account 
for  experimental  errors.  (Zero  Zone,  No. 
0077.1  at  pp.  1-3)  DOE  notes  that  the 
verification  tolerances  proposed  in  this 
notice  were  develpped  by  a  Working 
Group  that  included  representatives  of 
CRE,  HVAC,  and  WH  manufacturers, 
efficiency  advocates,  a  utility 
representative,  and  third-party 
laboratory  representatives.  The 
collective  expertise  of  these  different 
parties  helped  shape  the  provisions 
contained  in  today’s  final  rule,  which 
reflects  the  technical  expertise  of  the 
different  industries  that  will  be  affected 
by  the  rule.  Consequently,  the  tolerance 
provisions  in  today’s  final  rule  account 
for  the  relevant  technical  factors.  As  a 
result,  aftei*careful  consideration  of 
these  factors,  DOE  believes  that  the 
proposed  tolerances — which  are  being 
adopted  in  today’s  rule — are  reasonable 
and  is  declining  to  increase  the 
tolerances  by  an  additional  5%  as 
suggested  by  Zero  Zone. 

Hussmann  asked  what  the  tolerance 
level  would  be  to  exceed  the  Federal 
energy  conseryation  standards. 
(Hussmann,  No.  0079.1  at  p.  2)  DOE 
clarifies  that  a  certified  rating, 
calculated  in  accordance  with  the 
applicable  sampling  plan  in  part  429  or 
as  determined  using  an  AEDM,  must,  at 
a  minimum,  meet  the  applicable  energy 
conservation  standard.  However,  a 
rating  will  not  be  deemed  invalid  by  a 
single  unit  verification  test  result  as 
long  as  the  result  adheres  to  the 
verification  tolerances  described  in  this 
section.  This  means,  for  example,  for 
equipment  with  an  energy  efficiency 
standard,  a  verification  result  may  be 
less  than  the  efficiency  standard  level  as 
long  it  does  not  fall  outside  the 
applicable  tolerance  level  listed  in  Table 
II. 7.  However,  DOE  may  initiate 
enforcement  testing — in  which  case,  a 
basic  model  will  be  determined 
compliant  or  non-compliant  with  the 
energy  conservation  standards  based  on 
the  applicable  enforcement  statistics 
provided  in  10  CFR  429.110. 

Modine  stated  that  the  DOE  test 
procedure  for  water-source  heat  pumps 
does  not  require  part  load  tests,  which 
result  in  the  integrated  energy  efficiency 
ratio  (lEER).  In  its  view,  DOE  should  not 
propose  tolerances  on  lEER  ratings, 
(Modine,  No.  0084.1  at  p.  1)  DOE  agrees 
that,  at  this  time,  part  load  testing  is  not 


required  by  the  DOE  test  procedure  and 
adds  that  DOE  cannot  verify  a  metric 
that  is  not  certified  to  the  Department. 
However,  in  light  of  the  Working 
Group’s  recommended  tolerances  for 
part  load  metrics,  the  Department  is  not 
inclined  at  this  time  to  remove  these 
tolerances  from  the  approach 
recommended  by  Working  Group. 

Lennox  requested  DOE  clarify 
whether  the  tolerances  discussed  above 
in  this  section  supersede  the  tolerances 
currently  found  in  Appendix  B  to 
Subpart  C  of  10  CFR  part  429,  with 
respect  to  products  certified  with  an 
AEDM.  (Lennox,  No.  0080.1  at  p.  3) 

DOE  notes  that  the  proposed  tolerances 
do  not  replace  the  sampling  plan  for 
enforcement  testing  of  covered 
equipment  and  certain  low-volume^ 
covered  products  as  found  in  10  CFR 
part  429,  subpart  C,  appendix  B.  As 
discussed  in  section  II.C.2,  the 
regulations  on  enforcement  testing  are 
not  superseded  by  today’s  verification 
testing  proposals.  Enforcement  testing  is 
the  Department’s  method  to  determine  if 
a  model  complies  with  the  energy 
conservation  standard;  in  contrast, 
verification  testing  determines  if  a 
model  was  rated  correctly  using  an 
AEDM. 

AAON  supported  the  proposed 
tolerances  for  product  and  test 
uncertainty.  (AAON,  No.  0082.1  at  p.  2). 
For  the  reasons  stated  above,  DOE  is 
adopting  the  tolerances  described  in  this 
section  as  recommended  by  the  Working 
Group. 

5.  Invalid  Rating  Process 

In  those  cases  where  DOE  has 
determined  that  a  basic  model’s  test 
results  fall  outside  of  the  tolerances 
based  on  the^yerification  process 
described  in  sections  II.C.l  through 
II.C.4,  the  Working  Group  recommended 
that  the  following  process  apply  when 
remedying  the  invalid  rating.  First,  DOE 
will  notify  the  manufacturer  and  the 
manufacturer  will  have  15  days  to  select 
and  report  one  of  the  following  options: 
(1)  Conservatively  rerate  and  recertify 
the  model  based  on  the  DOE  test  data 
only,  (2)  discontinue  the  model  through 
the  certification  process,  or  (3)  conduct 
additional  testing,  rerate,  and  recertify 
the  model  in  accordance  with  the 
sampling  provisions  of  part  429,  subpart 
B,  using  all  additional  manufacturer  test 
data  and  the  DOE  test  data.  The 


manufacturer  and  DOE  will  determine 
the  specific  date  by  which  the 
manufacturer  must  complete  the  process 
for  correcting  the  invalid  rating,  but  the 
process  shall  not  take  more  than  180 
days  to  complete. 

AAON  and  Zero  Zone  support  the 
options  manufacturers  can  select,  to 
address  an  invalid  rating.  (AAON,  No. 
0082.1  at  p.  2;  Zero  Zone,  No.  0077.1  at 
p.  3)  Lennox  remarked  that  DOE  should 
clarify  that  any  notice  of  noncompliance 
shall  not  be  issued  pursuant  to  10  CFR 
429.114,  with  respect  to  a  model  rated 
with  an  AEDM,  until  after  a 
manufacturer  has  been  provided  an 
opportunity  to  respond  to  an  invalid 
rating  as  outlined  in  429.70(c)(6)(vii). 
(Lennox,  No.  0077.1  at  p.  2)  DOE  notes 
that  an  invalid  rating,  which  is 
determined  by  verification  testing,  is  not 
equivalent  to  a  determination  of 
noncompliance.  A  unit  may  be  found  to 
be  noncompliant  based  on  enforcement 
testing,  which  is  codified  in  10  CFR 
429.110.  As  no  adverse  comments  were 
received  regarding  the  Working  Group’s 
recommended  process  for  addressing 
invalid  ratings,  DOE  will  adopt  the 
process  in  today’s  final  rule. 

6.  Consequences  of  an  Invalid  Rating 

The  Working  Group  negotiated  the 
consequences  of  DOE  determining  that 
a  rating  is  invalid  for  a  given  basic 
model  based  on  assessment  testing, 
which  DOE  proposed  in  the  AEDM 
SNOPR.  If  the  Department  finds  that 
within  24  rolling  months  a 
manufacturer  has  more  than  one  basic 
model  with  an  invalid  rating  whose 
results  were  deti^dd  from  the  same 
AEDM,  thdh' fhe  manufacturer  will  be 
subject  to  tHe  requirements  listed  in 
Table  II.8.  lii  general,  to  continue  using 
the  AEDM ‘  if  a  manufacturer  has 
between  two  and  seven  basic  models 
with  invalid  ratings  that  were  derived 
from  the  same  AEDM,  then  the 
manufacturer  must  re-validate  the 
AEDM  according  to  the  requirements  in 
Table  II.8  by  conducting  new  testing  of 
different  basic  models.  If  the 
manufacturer  has  eight  or  more  basic 
models  with  invalid  ratings  from  the 
same  AEDM,  then  all  the  basic  models 
to  which  the  AEDM  applied  must  be  re¬ 
rated  with  physical  testing  in 
accordance  with  the  applicable 
sampling  plans  in  part  429.  10  CFR 
429.11.  78  FR  62472,  62478. 
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Number  of  invalid 
certified  ratings 
from  the  same 
AEDM**  within  a 
rolling  24  month 
periodt 


>=8 


Table  11.8— Consequences  for  Invalid  Ratings  as  Proposed  in  the  SNOPR 


Required  manufacturer  actions 


Submit  different  test  data  and  reports  from  testing  to  validate  that  AEDM  within  the  validation  classes  to  which  it  is  applied.* 
Adjust  the  rating  as  appropriate. 

Conduct  double  the  minimum  number  of  validation  tests  for  the  validation  classes  to  which  the  AEDM  is  applied.  Note,  the 
tests  required  under  subsection  (c)(5)(H)(1)  must  be  different  tests  on  different  models  than  the  original  tests  performed 
under  subsefction  (c)(2). 

Conduct  the  minimum  number  of  validation  tests  for  the  validation  classes  to  which  the  AEDM  is  applied;  and 

Conduct  additional  testing,  which  is  equal  to  the  minimum  number  of  validation  tests  for  the  validation  classes  to  which 
the  AEDM  is  applied,  at  either  the  manufacturer’s  facility  or  a  third-party  test  facility,  at  the  manufacturer’s  discretion. 

Note,  the  tests  required  under  subsection  (c)(5)(H)(1)  must  be  different  tests  on  different  models  than  the  original  tests  per¬ 
formed  under  subsection  (c)(2). 

Manufacturer  has  lost  privilege  to  use  AEDM.  All  ratings  for  models  within  the  validation  classes  to  which  the  AEDM  applied 
should  be  rated  via  testing.  Distribution  cannot  continue  until  certification(s)  are  corrected  to  reflect  actual  test  data. 


*A  manufacturer  may  discuss  with  DOE’s  Office  of  Enforcement  whether  existing  test  data  on  different  basic  models  within  the  validation 
classes  to  which  that  specific  AEDM  was  applied  may  be  used  to  meet^his  requirement. 

**  Where  the  same  AEDM  means  a  computer  simulation  or  mathematical  model  that  is  identified  by  the  manufacturer  at  the  time  of  certification 
as  having  been  used  to  rate  a  moctel  or  group  of  models.  • 

tThe  twenty-four  month  period  begins  with  a  DOE  determination  that  a  rating  is  invalid  through  the  process  outlined  above.  Additional  invalid 
ratings  apply  for  the  purposes  of  determining  the  appropriate  consequences  if  the  subsequent  determination(s)  is  based  on  selection  of  a  unit  for 
testing  within  the  twenty-four  month  period  (i.e.,  subsequent  determinations  need  not  be  made  within  24  months). 


DOE  received  comments  in  support  of 
the  consequences  proposed  in  the 
AEDM  SNOPR  from  AAON  and  Zero 
Zone.  (AAON,  No.  0082.1  at  p.  2;  Zero 
Zone,  No.  0077,1  at  p.  3)  Hussmann 
commented  that  the  penalty  for  six 
failures  appeared  less  severe  than  the 
penalty  for  four  failures.  (Hussmann, 

No.  0079.1  at  p.  2)  DOE  agrees  with 
Hussmann  that  the  table  does  not 
clearly  indicate  that  if  a  manufacturer 
has  6  invalid  certified  ratings  from  the 
«ame  AEDM  within  a  rolling  24-month 
period  then  the  manufacturer  must 
conduct  the  minimum  number  of 
validation  tests  at  a  third-party  test 
facility.  The  manufacturer  must  conduct 
additional  testing,  at  least  half  the 
minimum  number  of  validation  tests  for 
the  validation  classes  to  which  the 
AEDM  is  applied,  at  either  a  third-party 
test  facility  or  at  the  manufacturer’s  lab. 

Goodman  commented  that  Table  II. 8 
should  be  modified  from  “adjust  the 
rating  as  appropriate”  to  “adjust  the 
ratings  as  appropriate.”  (Goodman,  No. 
0086.1  at  p.  2)  DOE  agrees  with 
Goodman’s  suggestion  to  correct  the 
typographical  error.  In  today’s  final  rule, 
DOE  is  adopting  the  proposed  penalties 
for  invalid  ratings  with  Hussmann’s  and 
Goodman’s  suggested  modifications  as 
discussed  in  further  detail  above. 

7.  Regaining  the  Use  of  AEDMs 

If,  as  a  result  of  eight  or  more  invalid 
ratings,  a  manufacturer  has  lost  the 
privilege  of  using  an  AEDM  for  rating 
purposes,  the  manufacturer  may  regain 
the  ability  to  use  an  AEDM  by  (1) 
investigating  the  cause(s)  for  the 
failures,  (2)  identifying  the  root  cause(s)’ 


for  the  failures,  (3)  taking  corrective 
action  to  address  the  roorcause(s),  (4) 
validating  the  AEDM  by  performing  six 
new  tests  for  each  validation  class  with 
a  minimum  of  two  of  the  tests 
performed  at  a  third-party  test  facility, 
and  (5)  obtaining  DOE  authorization  to 
resume  the  use  of  the  AEDM.  At  its 
discretion,  DOE  may  reduce  or  waive 
these  requirements,  in  which  case,  DOE 
will  provide  public  notice  and  a  written 
explanation  of  the  grounds  for  reducing 
or  waiving  the  requirements.  78  FR 
62472,  62478.  AAON  and  Zero  Zone 
commented  in  support  of  the  process 
outlined  for  allowing  manufacturers  to 
regain  the  use  of  AEDMs.  (AAON,  No. 
0082.1  at  p.  2;  Zero  Zone,  No.  0077.1  at 
p.  3)  As  no  adverse  comments  were 
received,  DOE  is  adopting  this  proposed 
process. 

III.  Basic  Model  Definitions 

The  Working  Group  recommended 
amended  basic  model  definitions  for 
commercial  refrigeration  equipment; 
commercial  warm  air  furnaces; 
commercial  packaged  boilers;  and 
commercial  water  heaters.  Additionally, 
the  Working  Group  recommended 
distinct  basic  model  definitions  for  each 
type  of  commercial  HVAG  equipment, 
such  as  packaged  terminal  air  •  ~ 
conditioners  (PTACs)  and  heat  pumps 
(PTHPs);  small,  large,  and  very  large  air¬ 
cooled  commercial  package  air 
conditioning  and  heating  equipment: 
small,  large,  and  very  large  water- 
cooled,  evaporatively-cooled,  and  water 
source  commercial  package  dir 
conditioning  and  heating  equipment; 
single  package  vertical  air  conditioners 


and  heat  pumps  (SPVUs);  computer 
room  air  conditioners:  and  variable 
refrigerant  flow  multi-split  air 
conditioners  and  heat  pumps  with 
capacities  greater  than  65,000  Btu/h. 

The  AEDM  SNOPR  presented  the  basic 
model  definitions  by  covered  equipment 
type  that  the  Working  Group  developed 
and  added  several  clarifications  made 
by  DOE  to  harmonize  the  wording  of  the 
definitions  for  consistency  purposes. 
These  clarifications  did  not  change  the 
meaning  of  the  definitions  as  agreed 
upon  by  the  Working  Group.  78  FR 
62472,  62478. 

Goodman  commented  that  DOE  added 
the  term  “within  a  single  equipment 
class”  to  all  the  definitions,  and  in  some ' 
cases  this  term  is  not  applicable. 
(Goodman,  No.  0086.1  at  p.  2)  DOE  does 
not  agree  with  Goodman’s  comment. 
When  evaluating  and  establishing 
energy  conservation  standards,  DOE 
divides  covered  equipment  into 
equipment  classes  by  the  type  of  energy 
used  or  by  capacity  or  other 
performance-related  features  that  justify 
a  different  standard.  (42  U.S.G.  6295(q)) 
Gurrently,  DOE  has  established  a 
number  of  different  equipment  classes 
for  commercial  HVAG,  WH,  and 
refrigeration  equipment  in  the  course  of 
the  individual  standards  rulemakings  by 
considering  the  type  of  energy  use, 
capacity,  or  other  performance-related 
features  of  the  equipment.  Each 
equipment  class  has  a  different  standard 
that  applies.  Thus,  DOE  does  not  believe 
manufacturers  are  able  to  group  models 
into  basic  models  that  span  equipment 
classes  and  may  have  different 
standards  that  apply.  Gonsequently, 


79590  Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


DOE  is  clarifying  that  a  basic  model 
cannot  extend  across  multiple 
equipment  classes.  In  today’s  rule,  DOE 
is  adopting  the  basic  model  definitions 
as  they  were  proposed  in  the  AEDM 
SNOPR. 


rV.  Discussion  of  Specific  Revisions  to 
the  Compliance  Date  for  Certification  of 
Commercial  HVAC,  WH,  and 
Refrigeration  Equipment 

In  the  AEDM  SNOPR,  DOE  proposed 
the  Working  Group’s  recommendation 
that  certification  reports  must  be 
initially  submitted  for  all  basic  models 
distributed  in  commerce  according  to 
the  schedule  shown  in  Table  IV.  1.  After 
the  initial  certification  date,  DOE’s 


existing  regulations  require  that 
manufacturers  certify:  (1)  New  basic 
models  before  distribution  in  commerce; 

(2)  existing  basic  models,  whose 
certified  rating  remains  valid,  annually; 

(3)  existing  basic  models,  whose  design 
is  altered  resulting  in  a  change  in  rating 
that  is  more  consumptive  or  less 
efficient,  at  the  lime  the  design  change 
is  made;  and  (4)  previously  certified 
basic  models  that  have  been 
discontinued  annually. 


Table  I V.1— Initial  Certification  Compliance  Schedule 


The  initial  certifi-  ; 
cation  date  is  | 
the  number  of  j 
months  shown 
below  after  the  I 
AEDM  final  rule  { 


Equipment  type 


is  published  in 
the  Federal  ' 
Register 


6  . 
9  . 

12 


15 

18 


Commercial  Warm  Air  Furnaces  PTACs  and  PTHPs. 

Commercial  gas-fired  and  oil-fired  instantaneous  water  heaters  less  than  1 0  gallons. 

Commercial  gas-fired  and  oil-fired  hot  water  supply  boilers  less  than  10  gallons. 

Commercial  water  heaters  (all  others  types). 

Small  commercial  packaged  boilers  (<  2.5  million  Btu/h). 

Self-Contained  CRE  with  solid  or  transparent  deors. 

VRFs. 

Small,  large  and  very  large  air,  water,  and  evaporatively-cooled  and  water  source  commercial  packaged  ACs  and  HPs. 
SPVUs. 

CRACs. 

I  Large  packaged  boilers  (>  2.5  million  Btu/h). 

I  CRE  (all  other  types). 


The  Working  Group  also  agreed  to  the 
following  caveats  on  the  above 
schedule.  If,  in  the  separate, 
certification  rulemaking,  DOE  adopts 
regulations  that  are  significantly 
different  from  the  remainder  of  the 
Working  Group  recommendations,  then 
the  initial  certification  compliance  dates 
will  be  based  on  the  final  rule  date  for 
the  separate  rulemaking  effort.  The 
Working  Group  agreed  that  in  no 
instance  should  the  initial  certification 
compliance  date  be  less  than  two 
months  after  the  issuance  of  the  final 
rule  adopting  the  remainder  of  the 
Working  Group’s  recommendations. 
Additionally,  the  Working  Group 
recommended  that  DOE  allow  a  six- 
month  grace  period  following  each 
certification  date  during  which  DOE 
wilt  not  pursue  civil  penalties  for 
certification  violations.  The  Working 
Group  emphasized  that  a  grace  period 
would  allow  manufacturers  time  to  gain 
familiarity  with  the  certification  process 
and  remedy  any  problems.  78  FR  62472, 
62478. 

Lennox  commented  that  it  is  essential 
for  DOE  to  extend  the  current 
compliance  dates  by  the  timeline 
outlined  in  the  AEDM  SNOPR  and 
include  the  6-month  grace  period. 


agreed  upon  by  the  Working  Group,  in 
the  finalized  regulatory  text. 
Additionally,  Lennox  indicated  that 
DOE  should  reiterate  the  caveats  to  the 
compliance  date  extensions  that  the 
Working  Group  recommended  (Lennox, 
No.  0080.1  at  p.  2).  DOE  notes  that  the 
six-month  grace  period  and  caveats 
agreed  upon  by  the  working  group  are 
clearly  stated  in  the  previous  paragraph. 
Hoshizaki  America  requested  that  DOE 
give  more  time  to  allow  each 
manufacturer  to  review  and  validate  its 
AEDMs.  (Hoshizaki  American,  No. 
0087.1  at  p.  1)  The  Working  Group 
determined  that  the  extension  to  the 
certification  deadlines  described  in 
Table  FV.l  allowed  manufacturers 
sufficient  time  to  validate  AEDMs  and 
certify  compliance.  The  Department 
agrees  with  the  Working  Group’s 
proposal. . 

DOE  plans  to  issue  a  notice  of 
proposed  rulemaking  containing  the 
remaining  issues  firom  the  Working 
Group  recommendations  before  the  end  • 
of  the  year,  which  was  the  target 
timeframe  discussed  by  the  Working 
Group.  Accordingly,  DOE  is  adopting 
the  schedule  in  today’s  final  rule. 


V.  Procedural  Issues  and  Regulatory 
Review 

A.  Review  Under  Executive  Order  1286& 

The  Office  of  Management  and  Budget 
has  determined  that  test  procedure 
rulemakings  do  not  constitute 
“significant  regulatory  actions”  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  58  FR 
51735  (Oct.  4, 1993).  Accordingly,  this 
action  was  not  subject  to  review  under 
the  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  in  the  Office  of  Management  and 
Budget  (OMB). 

B.  Administrative  Procedure  Act 

DOE  has.  determined,  pursuant  to 
authority  at  5  U.S.C.  553(d)(1),  that  the 
amendment  to  10  CFR  429.12  is  not 
subject  to  a  30-day  delay  in  effective 
date  because  this  rule  extending  the 
compliance  date  for  a  requirement 
relieves  a  restriction. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  requires  the 
preparation  of  an  initial  regulatory 
flexibility  analysis  (RFA)  for  any  rule 
that  by  law  must  be  proposed  for  public 
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comment,  unless  the  agency  certifies 
that  the  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

As  required  by  Executive  Order  13272,  ' 
“Proper  Consideration  of  Small  Entities 
in  Agency  Rulemaking,”  67  FR  53461 
(August  16,  2002),  DOE  published 
procedures  and  policies  on  February  19, 
2003,  to  ensure  that  the  potential 
impacts  of  its  rules  on  small  entities  are 
properly  considered  during  the  DOE 
rulemaking  process.  68  FR  7990.  DOE 
has  made  its  procedures  and  policies 
available  on  the  Office  of  the  General 
Counsel’s  Web  site:  www.gc.doe.gov. 

DOE  reviewed  the  test  procedures 
considered  in  today’s  final  rule  under 
the  provisions  of  the  Regulatory 
Flexibility  Act  (RFA)  and  the  policies 
and  procedures  published  on  February 
19,  2003. 

DOE  reviewed  the  AEDM 
requirements  being  adopted  under  the 
provisions  of  the  Regulatory  Flexibility 
Act  and  the  procedures  and  policies 
published  on  February  l9,  2003.  As 
discussed  in  more  detail  below,  DOE 
found  that  because  the  provisions  of  this 
rule  will  not  result  in  increased  testing 
and/or  reporting  burden  for 
manufacturers  already  eligible  to  use  an 
AEDM  and  will  extend  AEDM  use  to  a 
number  of  manufacturers,  thus  reducing 
their  testing  burden.  Manufacturers  will 
not  experience  increased  financial 
burden  as  a  result  of  this  rule. 

Today’s  final  rule,  which  adopts 
voluntary  methods  for  certifying 
compliance  in  lieu  of  conducting  actual 
physical  testing,  would  not  increase  the 
testing  or  reporting  burden  of 
manufacturers  who  currently  use,  or  are 
eligible  to  use,  an  AEDM  to  certify  their 
products.  Furthermore,  the 
requirements  for  validation  of  an  AEDM 
adopted  in  today’s  final  rule  do  not 
require  more  testing  than  that  required 
by  the  AEDM  provisions  included  in  the 
March  7,  2011  Certification,  Compliance 
and  Enforcement  Final  Rule  (76  FR 
12422)  (“March  2011  Final  Rule”),  and 
would  relax  tolerances  that  tested 
equipment  are  required  to  meet  in  order 
to  substantiate  the  AEDM. 

DOE  has  also  clarified  in  today’s  final 
rule  how  it  intends  to  exercise  its 
authority  to  verify  the  performance  of 
equipment  certified  using  an  AEDM. 
DOE  negotiated  the  process  with 
industry,  resulting  in  the  requirements 
that  are  being  adopted  in  today’s  final 
rule.  Because  testing  conducted  to  verify 
AEDM  performance  would  be  DOE- 
initrated  and  conducted  testing  and  the 
process  to  determine  an  invalid  rating 
includes  manufacturer  involvement 
throughout,  DOE  does  not  believe  that 
verification  of  ratings  resulting  from  an 


AEDM  will  have  a  substantial  impact  on 
small  businesses. 

Today’s  final  rule  also  permits  the 
manufacturer  of  other  types  of  covered 
equipment  that  are  currently  not 
permitted  to  use  an  AEDM  to  rate  and 
certify  equipment  using  an  AEDM. 
Manufacturers  that  are  not  eligible  to 
use  AEDMs  must  currently  test  at  least 
two  units  of  every  basic  model  that  they 
produce  to  certify  compliance  to  the 
Department  pursuant  to  the  March  2011 
Final  Rule.  The  provisions  in  today’s 
final  rule  would,  if  followed  by  a 
manufacturer  choosing  to  use  an  AEDM 
rather  than  conduct  a  full  physical  test, 
reduce  that  manufacturer’s  testing 
burden  by  enabling  it  to  simulate  testing 
based  on  test  data  derived  from  a 
reduced  number  of  units.  While  the 
Department  believes  that  permitting  the 
greater  use  of  AEDMs  will  reduce  the 
affected  manufacturer’s  test  burden,  use 
of  an  AEDM  is  at  the  manufacturer’s 
discretion.  If,  as  a  result  of  any  of  the 
regulations  in  this  final  rule,  a 
manufacturer  believes  that  use  of  an 
AEDM  would  increase  rather  than 
decrease  its  financial  burden,  the 
manufacturer  may  choose  not  to  employ 
this  alternative  method.  Should  a 
manufacturer  choose  to  abstain  from 
using  an  AEDM,  this  provision  would 
not  apply  and  the  manufacturer  would 
continue  to  remain  subject  to  the 
requirements  of  any  DOE  test  procedure 
that  applies  to  that  product,  which 
would  result  in  no  change  in  burden 
from  that  which  is  required  currently. 

.  Finally,  DOE  is  codifying  two  aspects 
regarding  the  certification  of 
commercial  HVAC,  WH,  and 
refrigeration  equipment  that  should 
further  decrease  the  burden  of  existing 
DOE  regulations.  First,  DOE  is  clarifying 
its  basic  model  definitions,  which  allow 
a  manufacturer  to  group  individual 
models  based  on  certain  characteristics. 
The  basic  model  definitions  provide  the 
manufacturer  with  flexibility  in  making 
these  groupings  and  were  negotiated  as 
part  of  the  Working  Group’s  meetings  to 
develop  a  recommended  proposal  for 
adoption  by  DOE.  Lastly,  DOE  is 
extending  the  initial  compliance  date 
for  the  certificatioii  of  commercial 
HVAC,  WH,  and  refrigeration 
equipment  from  the  current  date  of 
December  31,  2013.  The  new 
compliance  dates  range  from  6  months 
to  18  months  from  publication  of  this 
final  rule. 

For  the  reasons  enumerated  above, 
DOE  is  certifying  that  this  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


D.  Review  Under  the  Paperwork 
Reduction  Act 

Manufacturers  of  the  covered 
equipment  addressed  in  today’s  final 
rule  must  certify  to  DOE  that  their 
equipment  comply  with  any  applicable 
energy  conservation  standards.  In 
certifying  compliance,  manufacturers 
must  test  their  equipment  according  to 
the  applicable  DOE  test  procedures  for 
the  given  equipment  type,  including  any 
amendments  adopted  for  those  test 
procedures,  or  use  an  AEDM  to  develop 
the  certified  ratings  of  the  basic  models. 
DOE  has  established  regulations  for  the 
certification  and  recordkeeping 
requirements  for  all  covered  consumer 
products  and  commercial  equipment, 
including  the  equipment  at  issue  in  this 
final  rule.  (76  FR  12422  (March  7, 

2011)).  The  collection-of-information 
requirement  for  these  certification  and 
recordkeeping  provisions  is  subject  to 
review  and  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (PRA).  This 
requirement  has  been  approved  by  OMB 
under  OMB  Control  Number  1910-1400. 
Public  reporting  burden  for  the 
certification  is  estimated  to  average  20 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  determined  that  this  rule 
falls  into  a  class  of  actions  that  are 
categorically  excluded  from  review 
under  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321,  et 
seq.)  and  DOE’s  implementing 
regulations  at  10  CFR  part  1021. 
Specifically,  this  rule  would  adopt 
changes  for  certifying  certain  covered 
equipment,  so  it  would  not  affect  the 
amount,  quality,  or  distribution  of 
energy  usage,  and,  therefore,  would  not 
fesult  in  any  enviroiunental  impacts. 
Thus,  this  rulemaking  is  covered  b>* 
Categorical  Exclusion  A6  under  10  CFR 
part  1021,  subpart  D.  Accordingly, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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F.  Review  Under  Executive  Order  13132 

Executive  Order  13132,  “Federalism,” 
64  FR  43255  (August  4, 1999)  imposes 
certain  requirements  on  agencies 
formulating  and  implementing  policies 
or  regulations  that  preempt  State  law  or 
that  have  Federalism  implications.  The 
Executive  Order  requires  agencies  to 
examine  the  constitutional  and  statutory 
authority  supporting  any  action  that 
would  limit  the  poiic)rmaking  discretion 
of  the  States  and  to  carefully  assess  the 
necessity  for  such  actions.  The 
Executive  Order  also  requires  agencies 
to  have  an  accountable  process  to 
ensure  meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  Federalism  implications.  On 
March  14,  2000,  DOE  published  a 
statement  of  policy  describing  the 
intergovernmental  consultation  process 
it  will  follow  in  the  development  of 
such  regulations.  65  FR  13735.  DOE  has 
examined  this  rule  and  has  determined 
that  it  would  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
govermnent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  EPCA  governs  and 
prescribes  Federal  preemption  of  State 
regulations  as  to  energy  conservation  for 
the  equipment  that  is  the  subject  of 
today’s  final  rule.  States  can  p>etition 
DOE  for  exemption  ficm  such 
preemption  to  the  extent,  and  based  on 
criteria,  set  forth  in  EPCA.  (42  U.S.C. 
6297(d))  No  further  action  is  required  by 
Executive  Order  13132. 

G.  Review  Under  Executive  Order  12988 

Regarding  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  “Civil  Justice 
Reform.”  61  FR  4729  (Feb.  7, 1996), 
imposes  on  Federal  agencies  the  general 
duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  dr^ng 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  litigation;  (3) 
provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard;  and  (4)  promote  simplification 
and  burden  reduction.  Section  3(b)  of 
Executive  Order  12988  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 


defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  sections  3(a)  and  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  this  rule  meets 
the  relevant  standards  of  Executive 
Order  12988. 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1 995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  requires 
each  Federal  agency  to  assess  the  effects 
of  Federal  regulatory  actions  on  State, 
local,  and  Tribal  governments  and  the 
private  sector.  Public  Law  104-4,  sec. 

201  (codified  at  2  U.S.C.  1531).  For  a 
proposed  regulatory  action  likely  to 
result  in  a  rule  that  may  cause  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year  (adjusted  annually  for 
inflation),  section  202  of  UMRA  requires 
a  Federal  agency  to  publish  a  written 
statement  that  estimates  the  resulting 
costs,  benefits,  and  other  effects  on  the 
national  economy.  (2  U.S.C.  1532(a),  (b)) 
The  UMRA  also  requires  a  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  of  State,  local,  and  Tribal 
governments  on  a  proposed  “significant 
intergovernmental  mandate,”  and 
requires  an  agency  plan  for  giving  notice 
and  opportunity  for  timely  input  to 
potentially  affected  small  governments 
before  establishing  any  requirements 
that  might  significantly  or  uniquely 
affect  small  governments.  On  March  18, 
1997,  DOE  published  a  statement  of 
policy  on  its  process  for 
intergovernmental  consultation  under 
UMRA.  62  FR  12820;  also  available  at 
www.gc.doe.gov.  DOE  examined  today’s 
rule  accordingTo  UMRA  and  its 
statement  of  policy  and  determined  that 
the  rule  contains  neither  an 
intergovernmental  mandate,  nor  a 
mandate  that  may  result  in  the 
expenditure  of  $100  million  or  more  in 
emy  year,  so  these  requirements  do  not 
apply. 

/.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 


Policymaking  Assessment  for  any  rule 
that  may  affect  family  well-being.  This 
rule  would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

/.  Review  Under  Executive  Order  12630 

DOE  has  determined,  under  Executive 
Order  12630,  “Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights”  53  FR  8859 
(March  18, 1988),that  this  regulation 
would  not  result  in  any  takings  that 
might  require  compensation  under  the 
Fifth  Amendment  to  the  U.S. 
Constitution. 

K.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  2001 

Section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act,  2001  (44  U.S.C.  3516  note)  provides 
for  agencies  to  review  most 
disseminations  of  information  to  the 
public  under  guidelines  established  by 
each  agency  pursuant  to  general 
guidelines  issued  by  0MB.  OMB’s 
guidelines  were  published  at  67  FR 
8452  (Feb.  22,  2002),  and  DOE’s 
guidelines  were  published  at  67  FR 
62446  (Oct.  7,  2002).  DOE  has  reviewed 
today’s  rule  under  the  OMB  and  DOE 
guidelines  and  has  concluded  that  it  is 
consistent  with  the  applicable  policies 
in  those  guidelines. 

L.  Review  Under  Executive  Order  13211 

Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
-Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,”  66  FR  28355  (May 
22,  2001),  requires  Federal  agencies  to 
prepare  and  submit  to  OMB,  a 
Statement  of  Energy  Effects  for  any, 
proposed  significant  energy  action.  A 
“significant  energy  action”  is  defined  as 
any  action  by  an  agency  that 
promulgated  or  is  expected  to  lead  to 
promulgation  of  a  final  rule,  and  that: 

(1)  Is  a  significant  regulatory  action 
under  Executive  Order  12866,  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significemt  energy  action.  For 
any  proposed  significemt  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 
energy  supply,  distribution,  or  use 
should  the  proposal  be  implemented, 
and  of  reasonable  alternatives  to  the 
action  and  their  expected  benefits  on 
energy  supply,  distribution,  and  use. 
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Today’s  rule  to  establish  alternate 
certification  requirements  for  certain 
covered  equipment  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  Moreover,  it  would  not  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy,  nor  has  it 
been  designated  as  a  significant  energy 
action  by  the  Administrator  of  OIRA. 
Therefore,  it  is  not  a  significant  energy 
action,  and,  accordingly,  DOE  has  not 
prepared  a  Statement  of  Energy  Effects. 

M.  Review  Under  Section  32  of  the 
Federal  Energy  Administration  Act  of 
1974 

Under  section  301  of  the  Department 
of  Energy  Organization  Act  (Pub.  L.  95- 
91;  42  U.S.C.  7101),  DOE  must  comply 
with  section  32  of  the  Federal  Energy 
Administration  Act  of  1974,  as  amended 
by  the  Federal  Energy  Administration 
Authorization  Act  of  1977.  (15  U.S.C. 
788;  FEAA)  Section  32  essentially 
•  provides  in  relevant  part  that,  where  a 
proposed  rule  authorizes  or  requires  use 
of  commercial  standards,  th^  notice  of 
proposed  rulemaking  must  inform  the 
public  of  the  use  and  background  of 
such  standards.  In  addition,  sectiop 
32(c)  requires  DOEfc''(ibn's'uiy  with  the' 
Attorney  General  ht^’4THh'Ghairriiain  of ' ' 
the  Federal  Ti;ade  tiojtiinissiDn  (FTC) 
concerning  the  impact  of  The  '  • 

commercial  or  industiry  st^n'd^ds  on 
competition.  Today  V  rule  to  amend 
regulations  relating  to  AEDMs  does  not 
propose  the  use  of  any  commercial 
standards. 

VI.  Approval  of  the  Office  of  the 
Secretary 

The  Secretary  of  Energy  has  approved 
,  publication  of  today’s  final  rule. 

List  of  Subjects  in  10  CFR  Parts  429  and 
431 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Energy  conservation. 
Reporting  and  recordkeeping 
requirements. 

Issued  in  Washington,  DC,  on  December 
24, 2013. 

Kathleen  B.  Hogan, 

Deputy  Assistant  Secretary  for  Energy 
Efficiency,  Energy  Efficiency  and  Renewable 
Energy. 

For  the  reasons  set  forth  in  the 
preamble,  DOE  amends  parts  429  and 
431  of  chapter  II,  subchapter  D,  of  title 
10  of  the  Code  of  Federal  Regulations, 
as  set  forth  below: 


PART  429— CERTIFICATION, 
COMPLIANCE  AND  ENFORCEMENT 
FOR  CONSUMER  PRODUCTS  AND 
COMMERCIAL  AND  INDUSTRIAL 
EQUIPMENT 

■  1.  The  authority  citation  for  part  429 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6317. 

■  2.  Section  429.12  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§429.12  General  requirements  applicable 
to  certification  reports. 

*  ★  ★  ,  *  ★ 

(i)  Compliance  dates.  For  any  product 
subject  to  an  applicable  energy 
conservation  standard  for  which  the 
compliance  date  has  not  yet  occurred,  a 
certification  report  must  be  submitted 
not  later  than  the  compliance  date  for 
the  applicable  energy  conservation 
standard.  The  covered  products 
enumerated  below  are  subject  to  the 
stated  compliance  dates  for  initial 
certification: 

(1)  Commercial  warm  air  furnaces,  ‘ 
packaged  terminal  air  conditioners,  and 
packaged  terminal  heat  pumps,  July  1,  * 
2014; 

(2)  Commercial  gas-fired  emd  oil-fired 
instantaneous  water  heaters  less  than  10 
gallons  and  commercial  gas-fired  and 
oil-fired  hot  water  supply  boilers  less 
than  10  gallons,  October  1,  2014; 

(3)  All  other  types  of  covered  ! . 
commercial  water  heaters  except  those 
specified  in  paragraph  (i)(2)  of  this 
section,  commercial  packaged  boilers 
with  input  capacities  less  than  or  equal 
to  2.5  million  Btu/h,  and  self-contained 
commercial  refrigeration  equipment 
with  solid  or  transparent  doors,  • 
December  31,  2014; 

(4)  Variable  refrigerant  flow  air 
conditipners  and  heat  pumps,  March  31, 
2015; 

(5)  Small,  large,  or  very  large  air¬ 
cooled,  water-cooled,  evaporatively- 
cooled,  and  water-source  commercial  air 
conditioning  and  heating  equipment, 
single  package  vertical  units,  computer 
room  air  conditioners,  commercial 
packaged  boilers  with  input  capacities 
greater  than  2.5  million  Btu/h,  and  all 
other  types  of  commercial  refrigeration 
equipment  except  those  specified  in 
paragraph  (i)(3)  of  this  section,  July  1, 
2015. 

■  3.  Section  429.42  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§429.42  Commercial  refrigerators, 
freezers,  and  refrigerator-freezers. 

(a)  Determination  of  represented 
value.  Manufacturers  can  determine  the 
represented  value,  which  includes  the 
certified  rating,  for  each  basic  model  of 


commercial  refrigerator,  freezer,  or 
refrigerator-freezer  either  by  testing,  in 
conjunction  with  the  applicable 
sampling  provisions,  or  by  applying  an 
AEDM. 

(1)  Units  to  be  tested,  (i)  If  the 
represented  value  for  a  given  basic 
model  is  determined  through  testing, 
the  general  requirements  of  §  429.11  are 
applicable;  and 

(ii)  For  each  basic  model  selected,  for 
testing,  a  sample  of  sufficient  size  shall 
be  randomly  selected  and  tested  to 
ensure  that — 

(A)  Any  represented  value  of  energy 
consumption  or  other  measure  of  energy 
use  of  a  basic  model  for  which 
consumers  would  favor  lower  values 
shall  be  greater  than  or  equal  to  the 
higher  of: 

(1)  The  mean  of  the  sample,  where: 


i=l 


And  X  is  the  sample  mean;  n  is  the 
number  ofbamples!  and  Xj  is  the  i'** 
sample:  or,  ’su  m  .. 

(2)'The  upper  9^  percent  confidence 
limit  (UCL)  of  the!  true  mean  divided  by 
1.10,  vi^hefe:'  ' 

ifi  an  itj /ojj  .■  1  ai 


And  X  is  the  sample  mean;  s  is  the 
sample  standard  deviation;  n  is  the 
number  of  samples;  and  to.95  is  the  t 
statistic  for  a  95%  one-tailed  confidence 
interval  with  n-1  degrees  of  freedom 
(from  Appendix  A  to  subpart  B  of  part 
429);  And, 

(B)  Any  represented  value  of  the 
energy  efficiency  or  other  measure  of 
energy  consumption  of  a  basic  model  for 
which  consumers  would  favor  higher 
values  shall  be  less  than  or  equal  to  the  _ 
lower  of: 

(1)  The  mean  of  the  sample,  where: 


i=l 


And,  X  is  the  sample  mean;  n  is  the 
number  of  samples:  and  Xi  is  the  i*** 
sample;  or, 

(2)  The  lower  95  percent  confidence 
limit  (LCL)  of  the  true  mean  divided  by 
0.90,  where: 


And  X  is  the  sample  mean;  s  is  the 
sample  standard  deviation;  n  is  the 
number  of  samples:  and  to.95  is  the  t 
statistic  for  a  95%  one-tailed  confidence 
interval  with  n-1  degrees  of  freedom 
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(from  Appendix  A  to  subpart  B  of  part 
429). 

(2)  Alternative  efficiency 
determination  methods.  In  lieu  of 
testing,  a  represented  value  of  efficiency 
or  consumption  for  a  basic  model  of 
commercial  refrigerator,  freezer  or 
refrigerator-freezer  must  be  determined 
through  the  application  of  an  AEDM 
pursuant  to  the  requirements  of  §  429.70 
and  the  provisions  of  this  section, 
where: 

(i)  Any  represented  value  of  energy 
consumption  or  other  measure  of  energy 
use  of  a  basic  model  for  which 
consumers  would  favor  lower  values 
shall  be  greater  than  or  equal  to  the 
output  of  the  AEDM  and  less  than  or 
equal  to  the  Federal  standard  for  that 
basic  model;  and 

(ii)  Any  represented  value  of  energy 
efficiency  or  other  measure  of  energy 
consumption  of  a  basic  model  for  which 
consumers  would  favor  higher  values 
shall  be  less  than  or  equal  to  the  output 
of  the  AEDM  and  greater  than  or  equal 
to  the  Federal  standard  for  that  basic 
model. 

***** 

■  4.  Section  429.43  is  amended  by  .n 
revising  paragraph  (a)  to  read  as  foUqws: 

§429.43  Commercial  heating,  ventilating, 
air  conditioning  (HVAC)  equipment. 

■  (a)  Determination  of  represented 
value.  Manufacturers  can  determine  the 
represented  value,  which  includes  the 
certified  rating,  for  each  basic  model  of 
commercial  HVAC  equipment  either  by 
testing,  in  conjunction  with  the 
applicable  sampling  provisions,  or  by 
applying  an  AEDM. 

(1)  Units  to  be  tested,  (i)  If  the 
represented  value  is  determined  through 
testing,  the  general  requirements  of 
§429.11  are  applicable;  and 

(ii)  For  each  basic  model  selected  for 
testing,  a  sample  of  sufficient  size  shall 
be  randomly  selected  and  tested  to 
ensure  that — 

(A)  Any  represented  value  of  energy 
consumption  or  other  measure  of  energy 
use  of  a  basic  model  for  which 
consumers  would  favor  lower  values 
shall  be  greater  than  or  equal  to  the 
higher  of: 

(I)  The  mean  of  the  sample,  where: 


And,  X  is  the  sample  mean;  n  is  the 
number  of  samples;  and  Xi  is  the  i*** 
sample;  or, 

(2)  The  upper  95  percent  confidence 
limit  (UCL)  of  the  true  mean  divided  by 
1.05,  where: 


And  X  is  the  sample  mean;  s  is  the 
sample  standard  deviation;  n  is  the 
number  of  samples;  and  to.95  is  the  t 
statistic  for  a  95%  one-tailed  confidence 
interval  with  n-1  degrees  of  freedom 
(from  Appendix  A  to  subpart  B  of  part 
429).  And, 

(B)  Any  represented  value  of  energy 
efficiency  or  other  measure  of  energy 
consumption  of  a  basic  model  for  which 
consumers  would  favor  higher  values 
shall  be  less  than  or  equal  to  the  lower 
of: 

(1)  The  mean  of  the  sample,  where: 


i=l 


And,  X  is  the  sample  mean;  n  is  the 
number  of  samples;  and  Xj  is  the  i'*’ 
sample;  or, 

(2)  The  lower  95  percent  confidence 
limit  (LCL)  of  the  true  mean  divided  by 
0.95,  where: 

LCL  ~  X  —  1 95 

And  X  is  the  sample  mean;  s  is  the 
sample  standard  deviation;  n  is  the 
number  of  samples;  and  to.95  is  the  t 
statistic  for  a  95%  one-tailed  confidence 
interval  with  n-1  degrees  of  freedom 
(from  Appendix  A  to  subpart  B  of  part 
429). 

(2)  Alternative  efficiency 
determination  methods.  In  Ueu  of 
testing,  a  represented  value  of  efficiency 
or  consumption  for  a  basic  model  of 
commercial  HVAC  equipment  must  be 
determined  through  the  application  of 
an  AEDM  pursuant  to  the  requirements 
of  §429.70  and  the  provisions  of  this 
section,  where: 

(i)  Any  represented  value  of  energy 
consumption  or  other  measure  of  energy 
use  of  a  basic  model  for  which 
consumers  would  favor  lower  values 
shall  be  greater  than  or  equal  to  the 
output  of  the  AEDM  and  less  than  or 
equal  to  the  Federal  standard  for  that 
basic  model;  and 

(ii)  Any  represented  value  of  energy 
efficiency  or  other  measure  of  energy 
consumption  of  a  basic  model  for  which 
consumers  would  favor  higher  values 
shall  be  less  than  or  equal  to  the  output 
of  the  AEDM  and  greater  than  or  equal 
to  the  Federal  standard  for  that  basic 
model. 

***** 

■  5.  Section  429.44  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§429.44  Commercial  water  heating 
equipment. 

(a)  Determination  of  represented 
value.  Manufacturers  can  determine  the 
represented  value,  which  includes  the 
certified  rating,  for  each  basic  model  of 
commercial  water  heating  equipment, 
either  by  testing,  in  conjunction  with 
the  applicable  sampling  provisions,  or 
by  applying  an  AEDM. 

(1)  Units  to  be  tested,  (i)  If  the 
represented  value  for  a  given  basic 
model  is  determined  through  testing, 
the  general  requirements  of  §  429.11  are 
applicable;  and 

(ii)  For  each  basic  model  selected  for 
testing,  a  sample  of  sufficient  size  shall 
be  randomly  selected  and  tested  to 
ensure  that — 

(A)  Any  represented  value  of  energy 
consumption  or  other  measure  of  energy 
use  of  a  basic  model  for  which 
consumers  would  favor  lower  values 
shall  be  greater  than  or  equal  to  the 
higher  of: 

(1)  The  mean  of  the  sample,  where:  . 


»=i 


And,  X  is  the  sample  mean;  n  is  the 
number  of  samples;  and  Xi  is  the  ith 
sample;  or, 

(2)  The  upper  95  percent  confidence 
limit  (UCL)  of  the  true  mean  divided  by 
1.05,  where: 

And  X  is  the  sample  mean;  s  is  the 
sample  standard  deviation;  n  is  the 
number  of  samples;  and  to.95  is  the  t 
statistic  for  a  95%  one-tailed  confidence 
interval  with  n-1  degrees  of  freedom 
(from  Appendix  A  to  subpart  B  of  part 
429).  And, 

(B)  Any  represented  value  of  energy 
efficiency  or  other  measure  of  energy 
consumption  of  a  basic  model  for  which 
consumers  would  favor  higher  values 
shall  be  less  than  or  equal  to  the  lower 
of: 

(1)  The  mean  of  the  sample,  where: 


1=1 


And,  X  is  the  sample  mean;  n  is  the 
number  of  samples;  and  Xj  is  the  i**’ 
sample;  or, 

(2)  The  lower  95  percent  confidence 
limit  (LCL)  of  the  true  mean  divided  by 
0.95,  where: 

LCL  =  r  —  1 9JI  (^1^ 
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And  X  is  the  sample  mean;  s  is  the 
sample  standard  deviation;  n  is  the 
number  of  samples;  and  to.95  is  the  t 
statistic  for  a  95%  one-tailed  confidence 
interval  with  n-1  degrees  of  freedom 
(from  Appendix  A  to  subpart  B  of  part 
429). 

(2)  Alternative  efficiency 
determination  methods.  In  lieu  of 
testing,  a  represented  value  of  efficiency 
or  consumption  for  a  basic  model  of 
commercial  water  heating  equipment 
must  be  determined  through  the 
application  of  an  AEDM  pursuant  to  the 
requirements  of  §  429.70  and  the 
provisions  of  this  section,  where: 

(i)  Any  represented  value  of  energy 
consumption  or  other  measure  of  energy 
use  of  a  basic  model  for  which 
consumers  would  favor  lower  values 
shall  be  greater  than  or  equal  to  the 
output  of  the  AEDM  and  less  than  or 
equal  to  the  Federal  standard  for  that 
basic  model;  and 

(ii)  Any  represented  value  of  energy 
efficiency  or  other  measure  of  energy 
consumption  of  a  basic  model  for  which 
consumers  would  favor  higher  values 
shall  be  less  than  or  equal  to  the  output 
of  the  AEDM  and  greater  than  or  equal 
to  the  Federal  standard  for  that  basic 
model. 

★  *  *  *  ■  ★ 

■  6.  Section  429.70  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c)i;o 
read  as  follows: 

§  429.70  Alternative  methods  for 
determining  energy  efficiency  and  energy 
use. 

(a)  General  applicability  of  an  AEDM. 
A  manufacturer  of  covered  products  or 
covered  equipment  explicitly 
authorized  to  use  an  AEDM  in  §§  429.14 
through  429.54  may  not  distribute  any 
basic  model  of  such  equipment  in 
commerce  unless  the  manufacturer  has 
determined  the  energy  efficiency  of  the 
basic  model,  either  from  testing  the 
basic  model  in  conjunction  with  DOE’s 


certification  sampling  plans  and 
statistics  or  ft’om  applying  an  alternative 
method  for  determining  energy 
efficiency  or  energy  use  (AEDM)  to  the 
basic  model,  in  accordance  with  the 
requirements  of  this  section.  In 
instances  where  a  manufacturer  has 
tested  a  basic  model,  the  manufacturer 
may  not  knowingly  use  an  AEDM  to 
overrate  the  efficiency  (or  underrate  the 
consumption)  of  the  model. 

(b)  Testing.  Testing  for  each  covered 
product  or  covered  equipment  must  be 
done  in  accordance  with  the  sampling 
plan  provisions  established  in  §429.11 
and  the  testing  procedures  in  parts  430 
and  431  of  this  chapter. 

(c)  Alternative  efficiency 
determination  method  (AEDM)  for 
commercial  HVAC,  WH,  and 
refrigeration  equipment —  (1)  Criteria  an 
AEDM  must  satisfy.  A  manufacturer 
may  not  apply  an  AEDM  to  a  basic 
model  to  determine  its  efficiency 
pursuant  to  this  section  unless: 

(1)  The  AEDM  is  derived  from  a 
mathematical  model  that  estimates  the 
energy  efficiency  or  energy 
consumption  characteristics  of  the  basic 
model  as  measured  by  the  applicable 
DOE  test  procedure; 

(ii)  The  AEDM  is  based  on 
engineering  or  statistical  analysis, 
computer  simulation  or  modeling,  or 
other  analytic  evaluation  of  performance 
data;  and 

(iii)  The  manufacturer  has  validated 
the  AEDM,  in  accordance  with 
paragraph  (c)(2)  of  this  section  with 
basic  models  that  meet  the  current 
Federal  energy  conservation  standards. 

(2)  Validation  of  an  AEDM.  Before 
using  an  AEDM,  the  manufacturer  must 
validate  the  AEDM’s  accuracy  and 
reliability  as  follows: 

(i)  The  manufacturer  must  select  at 
least  the  minimum  number  of  basic 
models  for  each  validation  class 
specified  in  paragraph  (c)(2)(iv)  of  this 
section  to  which  the  particular  AEDM 
applies.  Using  the  AEDM,  calculate  the 


energy  use  or  efficiency  for  each  of  the 
selected  basic  models.  Test  a  single  unit 
of  each  selected  basic  model  in 
accordance  with  paragraph  (c)(2)(iii)  of 
this  section.  Compare  the  results  from 
the  single  unit  test  and  the  AEDM 
energy  use  or  efficiency  output 
according  to  paragraph  (c)(2)(ii)  of  this 
section.  The  manufacturer  is  responsible 
for  ensuring  the  accuracy  and  reliability 
of  the  AEDM. 

(ii)  Individual  model  tolerances.  (A)  • 
For  those  covered  products  with  an 
energy-efficiency  metric,  the  predicted 
efficiency  for  each  model  calculated  by 
applying  the  AEDM  may  not  be  more 
than  five  percent  greater  than  the 
efficiency  determined  from  the 
corresponding  test  of  the  model. 

(B)  For  those  covered  products  with 
an  energy-consumption  metric,  the 
predicted  energy  consumption  for  each 
model,  calculated  by  applying  the 
AEDM,  may  not  be  more  than  five 
percent  less  than  the  energy 
consumption  determined  from  the 
corresponding  test  of  the  model. 

(C)  For  all  covered  products,  the  » 
predicted  energy  efficiency  or 
consumption  for  each  model  calculated 
by  applying  the  AEDM  must  meet  or 
exceed  the  applicable  federal  energy 
conservation  performance  standard. 

(iii)  Additional  test  unit  requirements. 

(A)  Each  AEDM  must  be  supported  by 
test  data  obtained  from  physical  tests  of 
current  models;  and 

(B)  Test  results  used  to  validate  the 
AEDM  must  meet  or  exceed  current, 
applicable  Federal  standards  as 
specified  in  part  431  of  this  chapter;  and 

(C)  Each  test  must  have  been 
performed  in  accordance  with  the  DOE 
test  procedure  specified  in  parts  430  or 
431  of  this  chapter  or  test  procedure 
waiver  for  which  compliance  is  required 
at  the  time  the  basic  model  is 
distributed  in  commerce. 

(iv)  Validation  classes. 


Validation  class 

Minimum  number  of 
distinct  models  that 
must  be  tested  per 
AEDM 

1 _ 

Air-Cooled,  Split  and  Packaged  Air  Conditioners  (ACs)  and  Heat  Pumps  (HPs)  less  than  65,000  Btu/h  Cooling  Capacity 
(3-Phase). 

2  Basic  Models. 

(A)  Commercial  HVAC  validation  classes 


Air-Cooled,  Split  and  Packaged  ACs  and  HPs  greater  than  or  equal  to  65,000  Btu/h  Cooling  Capacity  and  Less  than 
760,000  Btu/h  Cooling  Capacity. 

Water-Cooled,  Split  and  Packaged  ACs  and  HPs,  All  Cooling  Capacities  . : . 

-  Evaporatively-Cooled,  Split  and  Packaged  ACs  and  HPs,  All  Capacities . 

Water-Source  HPs,  All  Capacities . 

Single  Package  Vertical  ACs  and  HPs  .* . . 

Packaged  Terminal  ACs  and  HPs . . . : . . . 

Air-Cooled,  Variable  Refrigerant  Flow  ACs  and  HPs . - . 

Water-Cooled,  Variable  Refrigerant  Flow  ACs  and  HPs  . 


2  Basic  Models. 

2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
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Validation  class 


Cofnputer  Room  Air  Conditioners,  Air  Cooled  .... 
Computer  Room  Air  Conditioners,  Water-Cooled 


Minimum  number  of 
distirict  models  that 
must  be  tested  per 
AEDM 


2  Basic  Models. 
2  Basic  Models. 


(B)  Commercial  water  heater  validation  classes 


Gas-fired  Water  Heaters  end  Hot  Water  Supply  Boilers  Less  than  10  Gallons . 

Gas-fired  Water  Heaters  and  Hot  Water  Supply  Boilers  Greater  than  or  Equal  to  10  Gallons 

Oil-fired  Water  Heaters  and  Hot  Water  Supply  Boilers  Less  than  10  Gallons  . 

Oil-fired  Water  Heaters  and  Hot  Water  Supply  Boilers  Greater  than  or  Equal  to  10  Gallons  . 

Electric  Water  Heaters . r. . . 

Heat  Pump  Water  Heaters  . . . 

Unfired  Hot  Water  Storage  Tanks . 


2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 


(C)  Commercial  packaged  boilers  validation  classes 


2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 
2  Basic  Models. 


(D)  Commercial  furnace  validation  classes 


Gas-fired,  Hot  Water  Only  Commercial  Packaged  Boilers  . 

Gas-fired,  Steam  Only  Commercial  Packaged  Boilers  . 

Gas-fired  Hot  Water/Steam  Commercial  Packaged  Boilers 
Oil-fired,  Hot  Water  Only  Commercial  Packaged  Boilers  ... 

Oil-fired,  Steam  Only  Commercial  Packaged  Boilers  . 

Oil-fired  Hot  Water/Steam  Commercial  Packaged  Boilers  ., 


Gas-fired  Furnaces . .'. . . . . . 

Oil-fired  Furnaces  . . . .’. . 

2  Basic  Models. 

2  Basic  Models. 

(E)  Commercial  refrigeration  equipment  validation  classes 

Self-Contained  Open  Refrigerators  . 

Self-Contained  Open  Freezers . 

Remote  Condensing  Open  Refrigerators . 

Remote  Condensing  Open  Freezers . . . 

Self-Contained  Closed  Refrigerators . . 

Self-Contained  Closed  Freezers  . .r. . . 

Remote  CorKlensing  Closed  Refrigerators . . 

Renrate  Condensing  Closed  Freezers  . 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

2  Basic  Models. 

^  The  minimum  number  of  tests  indicated  above  must  be  comprised  of  a  transparent  model,  a  solid  model,  a  vertical  model,  a  semi-vertical 
model,  a  horizontal  model,  and  a  service-over-the  counter  model,  as  applicable  based  on  the  equipment  offering.  However,  manufacturers  do  not 
need  to  include  all  types  of  these  models  if  it  will  increase  the  minimum  number  of  tests  that  need  to  be  conducted. 


(3)  AEDM  records  retention 
requirements.  If  a  manufacturer  has 
used  an  AEDM  to  determine 
representative  values  pursuemt  to  this 
section,  the  manufacturer  mffst  have 
available  upon  request  for  inspection  by 
the  Department  records  showing: 

(i)  The  AEDM,  including  the 
mathematical  model,  the  engineerftig  or 
statistical  analysis,  and/or  computer 
simulation  or  modeling  that  is  the  basis 
of  the  AEDM; 

(ii)  Product  information,  complete  test 
data,  AEDM  calculations,  and  the 
statistical  comparisons  horn  the  units 
tested  that  were  used  to  validate  the 
AEDM  pursuant  to  paragraph  {c)(2)  of 
this  section;  and 

(iii)  Product  information  and  AEDM 
calculations  for  each  basic  model  to 
which  the  AEDM  has  been  applied. 

(4)  Additional  AEDM  requirements.  If 
requested  by  the  Department  and  at 
DOE’S  discretion,  the  manufactvner 
must  perform  at  least  one  of  the 
following: 


(i)  Conduct  simulations  before 
representatives  of  the  Department  to 
predict  the  performance  of  particular 
basic  models  of  the  product  to  which  .x 
the  AEDM  was  applied; 

(ii)  Provide  analyses  of  previous 
simulations  conducted  by  the 
manufacturer;  or 

(iii)  Conduct  certification  testing  of 
basic  models  selected  by  the 
Department. 

(5)  AEDM  verification  testing.  DOE 
may  use  the  test  data  for  a  given 
individual  model  generated  pursuant  to 
§429.104  to  verify  the  certified  rating 
determined  by  an  AEDM  as  long  as  the 
following  process  is  followed; 

(i)  Selection  of  units.  DOE  will  obtain 
units  for  test  from  retail,  where 
available.  If  units  cannot  be  obtained 
from  retail,  DOE  will  request  that  a  unit 
be  provided  by  the  manufacturer; 

(ii)  Lab  requirements.  DOE  will 
conduct  testing  at  an  independent, 
third-party  testing  facility  of  its 
choosing.  In  cases  where  no  third-party 


laboratory  is  capable  of  testing  the 
equipment,  it  may  be  tested  at  a 
manufacturer’s  facility  upon  DOE’^ 
request. 

(iii)  Manufacturer  participation. 
[Reserved] 

(iv)  Testing.  At  no  time  during 
verification  testing  may  the  lab  and  the 
manufacturer  communicate  without 
DOE  authorization.  All  verification 
testing  will  be  conducted  in  accordance 
with  the  applicable  DOE  test  procedure, 
as  well  as  each  of  the  following  to  the 
extent  that  they  apply: 

(A)  Any  active  test  procedure  waivers 
that  have  been  granted  for  the  basic 
model; 

(B)  Any  test  procedure  guidance  that 
has  been  issued  by  DOE; 

(C)  The  installation  and  operations 
manual  that  is  shipped  with  the  unit; 

(D)  Any  additional  information  that 
was  provided  by  the  manufacturer  at  the 
time  of  certification  (prior  to  DOE 
obtaining  the  unit  for  test);  and 
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(E)  If  during  test  set-up  or  testing,  the 
lab  indicates  to  DOE  that  it  needs 
additional  information  regarding  a  given 
basic  model  in  order  to  test  in 
accordance  with  the  applicable  DOE  test 
procedure,  DOE  may  organize  a  meeting 
between  DOE,  the  manufacturer  and  the 
lab  to  provide  such  information. 

(v)  Failure  to  meet  certified  rating.  If 
a  model  tests  worse  than  its  certified 
rating  by  an  amount  exceeding  the 
tolerance  prescribed  in  paragraph 
(c)(5){vi)  of  this  section,  DOE  will  notify 
the  manufacturer.  DOE  will  provide  the 


manufacturer  with  all  documentation 
related  to  the  test  set  up,  tesf  conditions, 
and  test  results  for  the  unit.  Within  the 
timeframe  allotted  by  DOE,  the 
manufacturer  may  then: 

(A)  Present  all  claims  regarding 
testing  validity;  and 

(B)  If  the  manufacturer  was  not  on  site 
for  the  initial  test  set-up,  request  a  retest 
of  the  previously  tested  unit  with 
manufacturer  and  DOE  representatives 
on-site  for  the  test  set-up.  DOE  will  not 
conduct  the  retest  using  a  different  unit 
of  the  same  basic  model  unless  DOE  and 


the  manufacturer  determine  it  is 
necessary  based  on  the  test  results, 
claims  presented,  and  DOE  regulations. 

(vi)  Tolerances.  (A)  For  consumption 
metrics,  the  result  from  a  DOE 
verification  test  must  be  less  than  or 
equal  to  the  certified  rating  x  (1  -}•  the 
applicable  tolerance). 

(B)  For  efficiency  metrics,  the  result 
from  a  DOE  verification  test  must  be 
greater  than  or  equal  to  the  certified 
rating  x  (1  —  the  applicable  tolerance). 


Equipment 

Metric 

Applicable 

tolerance 

Commercial  Packaged  Boilers . 

Combustion  Efficiency  . : . 

5%  (0.05) 

Thermal  Efficiency  . i . 

5%  (0.05) 

Commercial  Water  Heaters  or  Hot  Water  Supply  Boilers  . 

Thermal  Efficiency  . . . 

5%  (0.05) 

Unfired  Storage  Tanks . 

Standby  Loss  . . . 

R-Value  . 

10%  (0.1) 
10%  (0.1) 

^ir-Cooled,  Split  and  Packaged  ACs  and  HPs  less  than  65,000 

Seasonal  Energy-Efficiency  Ratio  . 

5%  (0.05) 

Btu/h. 

Cooling  Capacity  (3-Phase) . 

Heating  Season  Performance  Factor  . 

5%  (0.05) 

Air-Cooled,  Split  and  Packaged  ACs  and  HPs  greater  than  or 

Energy  Efficiency  Ratio . 

Energy  Efficiency  Ratio . '. . 

10%  (0.1) 
5%  (0.05) 

equal  to  65,000  Btu/h  Cooling  Capacity  and  Less  than 

Coefficient  of  Performance  . . . 

5%  (0.05) 

760,000  Btu/h  Cooling  Capacity. 

Integrated  Energy  Efficiency  Ratio  . 

10%  (0.1) 

Water-Cooled,  Split  and  Packaged  ACs  and  HPs,  All  Cooling 

Energy  Efficiency  Ratio . ." . 

5%  (0,05) 

Capacities. 

Coefficient  of  Performance  . 

5%  (0.05) 

. 

Integrated  Energy  Efficiency  Ratio  . 

10%  (0.1) 

Evaporatively-Cooled,  Split  and  Packaged  ACs  and  HPs,  All 

Energy  Efficiency  Ratio . . 

5%  (0.05) 

Capacities. 

Coefficient  of  Performance  . 

5%  (0.05) 

Integrated  Energy  Efficiency  Ratio  . 

10%  (0.1) 

Water-Source  HPs,  All  Capacities . 

Energy  Efficiency  Ratio . 

5%  (0.05) 
5%  (0.05) 
10%  (0.1) 
5%  (0.05) 
5%  (0.05) 

Single  Package  Vertical  ACs  and  HPs . 

Coefficient  of  Performance  . 

Integrated  Energy  Efficiency  Ratio  . 

Energy  Efficiency  Ratio . 

Coefficient  of  Performance  . 

Packaged  Terminal  ACs  and  HPs . 

Energy  Efficiency  Ratio . 

5%  (0.05) 

" 

Coefficient  of  Performance  . 

5%  (0.05) 

Variable  Refrigerant  Flow  ACs  and  HPs  . 

Energy  Efficiency  Ratio . 

5%  (0.05) 
5%  (0.05) 
10%  (0.1) 
5%  (0.05) 
5%  (0.05) 
5%  (0.05) 

Computer  Room  Air  Conditioners . 

Coefficient  of  Performance  . 

Integrated  Energy  Efficiency  Ratio  . 

Sensible  Coefficient  of  Performance  . 

Commercial  Warm-Air  Furnaces  . 

Thermal  Efficiency  . 

Commercial  Refrigeration  Equipment . 

Daily  Energy  Consumption  . 

(vii)  Invalid  rating.  If,  following 
discussions  with  the  manufacturer  and 
a  retest  where  applicable,  DOE 
determines  that  the  verification  testing 
was  conducted  appropriately  in 
accordance  with  the  DOE  test 
procedure,  DOE  will  issue  a 
determination  that  the  rating  for  the 
model  is  invalid.  The  manufacturer 
must  elect,  within  15  days,  one  of  the 
following  to  be  completed  in  a  time 
frame  specified  by  DOE,  which  is  never 
to  exceed  180  days: 


(A)  Re-rate  and  re-certify  the  model 
based  on  DOE’s  test  data  alone;  or 

(B)  Discontinue  the  model  through  the 
certification  process;  or 

(C)  Conduct  additional  testing  and  re¬ 
rate  and  re-certify  the  basic  model  based 
on  all  test  data  collected,  including 
DOE’s  test  data. 

(viii)  AEDM  use.  (A)  If  DOE  has 
determined  that  a  manufacturer  made 
invalid  ratings  on  two  or  more  models 
rated  using  the  same  AEDM  within  a  24 
month  period,  the  manufacturer  must 
take  the  action  listed  in  the  table 


corresponding  to  the  number  of  invalid 
certified  ratings.  The  twenty-four  month 
period  begins'  with  a  DOE  determination 
that  a  rating  is  invalid  through  the 
process  outlined  above.  Additional 
invalid  ratings  apply  for  the  purposes  of 
determining  the  appropriate 
consequences  if  the  subsequent 
determination(s)  is  based  on  selection  of 
a  unit  for  testing  within  the  twenty-four 
month  period  (i.e.,  subsequent 
determinations  need  not  be  made  within 
24  months). 
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Number  of  invalid 


certified  ratings  i 
from  the  same 
AEDM2  within  a 
rolling  24  nrKmth  1 
period^  j 


Required  manufacturer  actions 


2 

4 

6 


>  =  8 


Submit  different  test  data  and  reports  from  testing  to  validate  that  AEDM  within  the  validation  classes  to  which  it  is  applied.' 
Adjust  the  ratings  as  appropriate. 

Conduct  double  the  minimum  number  of  validation  tests  for  the  validation  classes  to  which  the  AEDM  is  applied.  Note,  the 
tests  required  under  this  paragraph  (c)(5)(viii)  must  be  performed  on  different  models  than  the  original  tests  required  under 
paragraph  (c)(2)  of  this  section. 

C<^uct  the  minimum  number  of  validation  tests  for  the  validation  classes  to  which  the  AEDM  is  applied  at  a  third-part  test 
facility;  Arxf 

Conduct  addition  testing,  which  is  equal  to  '/&  the  minimum  number  of  validation  tests  for  the  validation  classes  to  which  the 
AEDM  is  applied  ,  at  either  the  manufacturer’s  facility  or  a  third-party  test  facility,  at  the  manufacturer’s  discretion. 

Note,  the  tests  required  under  this  paragraph  (c)(5)(viii)  must  be  performed  on  different  models  than  the  original  tests  per¬ 
formed  under  paragraph  (c)(2)  of  this  section. 

Manufacturer  has  lost  privilege  to  use  AEDM.  All  ratings  for  models  within  the  validation  classes  to  which  the  AEDM  applied 
should  be  rated  via  testing.  Distribution  cannot  continue  until  certification(s)  are  corrected  to  reflect  actual  test  data.' 


'  A  manufacturer  niay  discuss  with  DOE’S  Office  of  Enforcement  whether  existing  test  data  on  different  basic  models  within  the  validation 
classes  to  which  that  specific  AEDM  was  applied  may  be  used  to  meet  this  requirement. 

2  The  “same  AEDM”  means  a  computer  simulation  or  mathematical  model  that  is  identified  by  the  manufacturer  at  the  time  of  certification  as 
having  been  used  to  rate  a  model  or  group  of  models. 

2  The  twenty-four  month  period  begins  with  a  DOE  determination  that  a  rating  is  invalid  through  the  process  outlined  above.  Additional  invalid 
ratings  apply  for  the  purposes  of  determining  the  appropriate  consequences  if  the  subsequent  determination(s)  is  based  on  testing  of  a  unit  that 
was  selected  for  testing  within  the  twenty-four  month  period  (i.e.,  subsequent  determinations  need  not  be  made  within  24  months). 


(B)  If,  as  a  result  of  eight  or  more 
invalid  ratings,  a  manufacturer  has  lost 
the  privilege  of  using  an  AEDM  for 
rating,  the  manufactm^r  may  regain  the 
ability  to  use  an  AEDM  by: 

(f)  Investigating  and  identifying 
cause(s)  for  failures; 

(2)  Taking  corrective  action  to  address 
cause(s); 

(3)  Performing  six  new  tests  per 
validation  class,  a  minimum  of  two  of 
which  must  be  performed  by  an 
independent,  third-party  laboratory  to 
validate  the  AEDM;  and 

(4)  Obtaining  DOE  authorization  to 
resume  use  of  the  AEDM. 
***** 

PART  431— ENERGY  EFFICIENCY 
PROGRAM  FOR  CERTAIN 
COMMERCIAL  AND  INDUSTRIAL 
EQUIPMENT 

■  7.  The  authority  citation  for  part  431 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  6291-6317. 

■  8.  Section  431.62  is  amended  by 
revising  the  definition  of  “basic  model” 
to  read  as  follows: 

§431.62  Definitions  concerning 
commerciai  refrigerators,  freezers  and 
refrigerator-freezers. 
***** 

Basic  model  means  all  commercial 
refrigeration  equipment  manufactured 
by  one  manufacturer  within  a  single 
equipment  class,  having  the  same 
primary  energy  source,  and  that  have 
essentially  identical  electrical,  physical. 


and  functional  characteristics  that  affect 
energy  consumption. 
***** 

■  9.  Section  431.72  is  amended  by 
revising  the  definition  of  “basic  model” 
to  read  as  follows: 

§431.72  Definitions  concerning 
commercial  warm  air  furnaces. 
***** 

Basic  model  means  all  commercial 
warm  air  furnaces  manufactured  by  one 
manufacturer  within  a  single  equipment 
class,  that  have  the  same  nominal  input 
rating  and  the  same  primary  energy 
source  (e.g.  gas  or  oil)  and  that  do  not 
have  any  differing  physical  or 
functional  characteristics  that  affect 
energy  efficiency. 

***** 

■  10.  Section  431.82  is  amended  by 
revising  the  definition  of  “basic  model” 
to  read  as  follows: 

§  431 .82  Definitions  concerning 
commercial  packaged  boilers. 
***** 

Basic  model  means  all  commercial 
packaged  boilers  manufactiu’ed  by  one 
manufacturer  within  a  single  equipment 
class  having  the  same  primary  energy 
source  (e.g.,  gas  or  oil)  and  that  have 
essentially  identical  electrical,  physical 
and  functional  characteristics  that  affect 
energy  efficiency. 
***** 

■  11.  Section  431.92  is  amended  by 
revising  the  definition  of  “basic  model” 
to  read  as  follows: 


§431.92  Definitions  concerning 
commercial  air  conditioners  and  heat 
pumps. 

***** 

Basic  model  includes: 

(1)  Packaged  terminal  air  conditioner 
(PTAC)  or  packaged  terminal  heat  pump 
(PTHP)  means  all  units  manufactured  by 
one  manufacturer  within  a  single 
equipment  class,  having  the  same 
primary  energy  source  (e.g.,  electric  or 
gas),  emd  which  have  the  same  or 
comparable  compressors,  same  or 
comparable  heat  exchangers,  and  same 
or  comparable  air  moving  systems  that 
have  a  cooling  capacity  within  300  Btu/ 
h  of  one  another. 

(2)  Small,  large,  and  very  large  air¬ 
cooled  or  water-cooled  commercial 
package  air  conditioning  and  heating 
equipment  means  all  units 
manufactured  by  one  manufacturer 
within  a  single  equipment  class,  having 
the  same  or  comparably  performing 
compressor{s),  heat  exchangers,  and  air 
moving  system(s)  that  have  a  common 
“nominal”  cooling  capacity. 

(3)  Single  package  vertical  units 
means  all  units  manufactured  by  one 
manufacturer  within  a  single  equipment 
class,  having  the  same  primary  energy 
source  (e.g.,  electric  or  gas),  and  which 
have  the  same  or  comparably 
performing  compressor! s),  heat 
exchangers,  and  air  moving  system(s) 
that  have  a  rated  cooling  capacity 
within  1500  Btu/h  of  one  another. 

(4)  Computer  room  air  conditioners 
means  all  units  manufactured  by  one 
manufacturer  within  a  single  equipment 
class,  having  the  same  primary  energy 
source  (e.g.,  electric  or  gas),  and  which 
have  the  same  or  compeuably 
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performing  compressor(s),  heat 
exchangers,  and  air  moving  system{s) 
that  have  a  common  “nominal”  cooling 
capacity. 

(5)  Variable  refrigerant  flow  systems 
means  all  units  manufactured  hy  one 
manufacturer  within  a  single  equipment 
class,  having  the  same  primary  energy 
source  (e.g.,  electric  or  gas),  and  which 
have  the  same  or  comparably 
performing  compressor(s)  that  have  a 
common  “nominal”  cooling  capacity 
and  the  same  heat  rejection  medium 
(e.g.,  air  or  water)  (includes  VRF  water 
source  heat  pumps). 

(6)  Small,  large,  and  very  large  water 
source  beat  pump  means  all  units 
^manufactured  by  one  manufacturer 
within  a  single  equipment  class,  having 
the  same  primary  energy  source  (e.g., 
electric  or  gas),  and  which  have  the 
same  or  comparable  compressors,  same 
or  comparable  heat  exchangers,  and 
same  or  comparable  “nominal” 
capacity. 

it  -k  *  it  * 

■  12.  Section  431.102  is  amended  by 
revising  the  definition  of  “basic  model” 
to  read  as  follows: 

§  431 .1 02  Definitions  concerning 
commerciai  water  heaters,  hot  water  suppiy 
boilers,  and  unfired  hin  water  storage 
tanks. 

***** 

Basic  model  means  all  water  heaters, 
hot  water  supply  boilers,  or  unfired  hot 
water  storage  tanks  manufactured  by 
one  manufacturer  within  a  single 
equipment  class,  having  the  same 
primary  energy  source  (e.g.,  gas  or  oil) 
and  that  have  essentially  identical 
electrical,  physical  and  functional 
characteristics  that  affect  energy 
efficiency. 

***** 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39  ' 

[Docket  No.  FAA-201 3-0023;  Directorate 
Identifier  96-CE-072-AD;  Amendment 
39-1 7688;  AD  99-01  -05  R1  ] 

RIN  2120-AA64 

Airworthiness  Directives;  Various 
Aircraft  Equipped  With  Wing  Lift  Struts 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  FAA  is.  correcting  an 
airworthiness  directive  (AD)  that 
published  in  the  Federal  Register.  That 
AD  applies  to  certain  aircraft  equipped 
with  wing  lift  struts.  The  list  of  affected 
airplanes  in  the  Applicability  section  is 
incorrect.  Several  Piper  Aircraft,  Inc. 
Model  PA-18  airplanes  were 
inadvertently  omitted  from  the  final 
rule;  however,  those  models  were 
included  in  the  notice  of  proposed 
rulemaking.  This  document  corrects  that 
error.  In  all  other  respects,  the  original 
document  remains  the  same. 

DATES:  This  final  rule  is  effective 
January  14,  2014. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
www.regulations.gov  by  searching  for 
and  locating  it  in  Docket  No.  FAA- 
2013-00023;  or  in  person  at  the  Docket 
Management  Facility  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  address  for  the 
Docket  Office  (phone:  800-647-5527)  is 
Document  Management  Facility,  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  Wl  2-140,  1200 
New  Jersey  Avenue  SE.,  Washington, 

DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

Piper  Aircraft,  Inc.  airplanes,  contact: 
Gregory  “Keith”  Noles,  Aerospace 
Engineer,  FAA,  Atlanta  Aircraft 
Certification  Office,  1701  Columbia 
Avenue,  College  Park,  Georgia  30337; 
phone:  (404)  474-5551;  fax:  (404)  474- 
5606;  email:  gregory.noles@faa.gov. 


For  FS  2000  Corp,  FS  2001  Corp,  FS 
2002  Corporation,  and  FS  2003 
Corporation  airplanes,  contact:  Jeff 
Morfitt,  Aerospace  Engineer,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue  SW.,  Renton, 
Washington  98057;  phone:  (425)  917- 
6405;  fax:  (245)  917-6590;  email: 
jeff.  morfi  tt@faa  .gov. 

For  LAVIA  ARGENTINA  S.A. 
(LAVIASA)  airplanes,  contact:  S.M. 
Nagarajan,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4145;  fax:  (816) 
329-4090;  email:  sarjapur. nagarajan® 
faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Airworthiness  Directive  99-01-05  Rl, 
Amendment  39-17688  (78  FR  73997, 
December  10,  2013),  will  require 
repetitively  inspecting  the  wing  lift 
struts  for  corrosion;  repetitively 
inspecting  the  wing  lift  strut  forks  for 
cracks;  replacing  any  corroded  wing  lift 
strut;  replacing  any  cracked  wing  lift 
strut  fork;  repetitively  replacing  the 
wing  lift  strut  forks  at  a  specified  time 
for  certain  airplanes;  and  incorporating 
a  “NO  STEP”  placard  on  the  wing  lift 
strut. 

As  published,  table  1  of  paragraph  (c) 
in  the  Applicability  section  is  incorrect. 
Several  Piper  Aircraft,  Inc.  Model  PA- 
18  airplanes  were  inadvertently  omitted 
from  the  final  rule;  however,  those 
models  were  included  in  the  notice  of 
proposed  rulemaking  that  was 
published  in  the  Federal  Register  on 
January  16,  2013  (78  FR  3356). 

No  other  part  of  the  preamble  or 
regulatory  information  has  been 
changed;  therefore,  only  the  changed 
portion  of  the  final  rule  is  being 
published  in  the  Federal  Register. 

The  effective  date  of  this  AD  remains 
January  14,  2013. 

Correction  of  Regulatory  Text 

§39.13  [Corrected] 

In  the  Federal  Register  of  December 
10,  2013,  on  page  73999,  in  Table  1  to 
Paragraph  (c)  of  this  AD — Applicability, 
paragraph  (c)  of  AD  99-01-05  Rl; 
Amendment  39-17688  is  corrected  as 
follows: 


Table  1  to  Paragraph  (c)  of  This  AD— Applicability 


Type  certificate  holder 

Aircraft  model 

Serial  numbers 

FS  2000  Corp  . . . 

L-14 . . . 

All. 

FS  2001  Corp  . 

J5A  (Army  L-4F),  J5A-80,  J5B  (Army  L-4G), 
JSC.  AE-1,  and  HE-1. 

All. 

FS  2002  Corporation  . 

PA-14 . 

14-1  through  14-523. 

j  FS  2003  Corporation  . . 

i  • 

1 

PA-12  and  PA-12S  . 

1  12-1  through  12-4036. 
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Table  1  to  Paragraph  (c)  of  This  AD— Applicability— Continued 


Type  certificate  holder 

Aircraft  model 

Serial  numbers 

LAVIA  ARGENTINA  S.A.  (LAVIASA)  . . 

PA-25,  PA-25-235,  and  PA-25-260  . 

25-1  through  25-8156024. 

Piper  Aircraft,  IrK . . 

TG-8  (Army  TG-8.  Navy  XLNP-1)  . 

All. 

Piper  Aircraft,  Inc . 

E-2  and  F-2 . 

All. 

Piper  Aircraft,  Irx: . 

J3C-40,  J3C-50.  J3C-50S.  (Army  L-4,  L- 
4B,L-4H.  and  L-4J),  J3C-65  (Navy  NE-1 
and  NE-2),  J3C-65S,  J3F-50,  J3F-50S, 
J3F-60,  J3F-60S,  J3F-65  (Army  L-4D), 
J3F-65S.  J3L,  J3L-S.  J3L-65  (Army  L-4C), 
and  J3L-65S. 

All. 

Piper  Aircraft,  Inc . 

J4,  J4A,  J4A-S,  and  J4E  (Army  L-4E)  . 

4-401  through  4-1 649. 

Piper  Aircraft,  Inc . 

PA-11  and  PA-1  IS  . 

11-1  through  11-1678. 

Piper  Aircraft,  Inc . .' . 

PA-15 . . . 

15-1  through  15-388. 

Piper  Aircraft,  IrK . 

PA-16  and  PA-16S  . 

16-1  through  16-736. 

Piper  Aircraft,  IrK . 

PA-17 . ; . 

17-1  through  17-215. 

Piper  Aircraft,  IrK . 

PA-18,  PA-18S,  PA-18  “105”  (Special),  PA- 

18-1  through  18-8309025,  18900  through 

18S  “105”  (Special).  PA-18A,  PA-18  “125” 
(Army  L-21A),  PA-18S  “125”,  PA-18AS 
“125”,  PA-18  “135”  (Army  L-21B),  PA-18A 
“135”,  PA-18S  “135”,  PA-18AS  “135”, 
PA-18  “150”,  PA-18A  “150”,  PA-18S 
“150”,  PA-18AS  “150”,  PA-18A  (Re¬ 
stricted),  PA-18A  “135”  (Restricted),  and 
PA-18A  “150”  (Restricted). 

1809032,  and  1809034  through  1809040. 

Piper  Aircraft,  Iik . 

PA-19  (Army  L-18C),  and  PA-19S  . 

19- 1,  19-2,  and  19-3. 

20- 1  through  20-1121. 

Piper  Aircraft,  Inc . 

PA-20.’  PA-20S,  'PA-20  “115”,  PA-20S 
“115”,  PA-20  “135”,  and  PA-20S  “135”. 

Piper  Aircraft,  IrK . 

PA-22,  PA-22-108,  PA-22-135,  PA-22S- 
135,  PA-22-150,  PA-22S-150.  PA-22- 
160.  and  PA-22S-160. 

22-1  through  22-9848. 

Issued  in  Kansas  City,  Missouri,  on 
December  18.  2013. 

Eari  Lawrence, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

|FR  Doc.  2013-30859  Filed  12-30-13;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15CFR  Part  744 

[Docket  No.  131121982-3982-01] 

RIN  0694-AG03 

Removal  of  Person  From  the  Entity 
List  Based  on  a  Removai  Request 

AGENCY:  Bureau  of  Industry  and 
Security,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  Export 
Administration  Regulations  (EAR)  by 
removing  one  person  horn  the  Entity 
List.  This  rule  removes  one  person  in 
Russia  from  the  Entity  List,  along  with 
entries  for  this  person  under  Germany 
and  Taiwan.  This  person  is  being 
removed  from  the  Entity  List  as  a  result 
of  a  request  for  removal  submitted  by 
the  person,  a  review  of  information 


provided  in  the  removal  request  in 
accordance  with  §  744.16  (Procedure  for 
requesting  removal  or  modification  of 
an  Entity  List  entity),  and  further  review 
conducted  by  the  End-user  Review 
Committee  (ERC). 

DATES:  Effective  Date:  This  rule  is 
effective  December  31,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nies-Vogel,  Chair,  End-User 
Review  Committee,  Office  of  the 
Assistant  Secretary,  Export 
Administration,  Bureau  of  Industry  and 
Security,  Department  of  Commerce, 
Phone:  (202)  482-5991,  Fax:  (202)  482- 
3911,  Email:  ERC@bis.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Entity  List  (Supplement  No.  4  to 
Part  744)  notifies  the  public  about 
entities  that  have  engaged  in  activities 
that  could  result  in  an  increased  risk  of 
the  diversion  of  exported,  reexported  or 
transferred  (in-country)  items  to 
weapons  of  mass  destruction  (WMD) 
programs.  Since  its  initial  publication, 
grounds  for  inclusion  on  the  Entity  List 
have  expanded  to  include  activities 
sanctioned  by  the  State  Department  and 
activities  contrary  to  U.S.  national 
security  or  foreign  policy  interests, 
including  terrorism  and  export  control 
violations  involving  abuse  of  human 
rights.  Certain  exports,  reexports,  and 
transfers  (in-country)  to  entities 


identified  on  the  Entity  List  require 
licenses  from  BIS  a^d  are  usually 
subject  to  a  policy  of  denial.  The 
availability  of  license  exceptions  in 
such  transactions  is  very  limited.  The 
license  review  policy  for  each  entity  is 
identified  in  the  license  review  policy 
column  on  the  Entity  List  emd  the 
availability  of  license  exceptions  is 
noted  in  the  Federal  Register  notices 
adding  persons  to  the  Entity  List.  BIS 
places  entities  on  the  Entity  List  based 
on  certain  sections  of  part  744  (Control 
Policy:  End-User  and  End-Use  Based)  of 
the  EAR. 

The  ERC,  which  is  composed  of 
representatives  of  the  Departments  of 
Commerce  (Chair),  State,  Defense, 

Energy  and,  where  appropriate,  the 
Treasury,  makes  all  decisions  regarding 
additions  to,  removals  from,  or  other 
modifications  to  the  Entity  List.  The 
ERC  makes  all  decisions  to  add  an  entry 
to  the  Entity  List  by  majority  vote  and 
all  decisions  to  remove  or  modify  an 
entry  by  unanimous  vote. 

ERC  Entity  List  Decisions 

Removal  From  the  Entity  Ust 

This  rule  implements  a  decision  of 
the  ERC  to  remove  three  entries 
consisting  of  one  person  located  in 
Russia,  along  with  entries  for  this 
person  in  Germany  and  Taiwan,  from 
the  Entity  List  on  the  basis  of  a  removal 
request  by  the  listed  person.  Based  upon 
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a  review  of  the  information  pfovided  in 
the  removal  request  in  accordance  with 
§  744.16  (Procedure  for  requesting 
removal  or  modification  of  an  Entity 
List  entity),  the  ERC  determined  that 
this  person  should  be  removed  from  the 
Entity  List. 

The  ERC  decision  to  remove  this 
person  took  into  account  this  person’s 
cooperation  with  the  U.S.  Government, 
as  well  as  this  person’s  assurances  of 
future  compliance  with  the  EAR.  In 
accordance  with  §  744.16(c),  the  Deputy 
Assistant  Secretary  for  Export 
Administration  has  sent  written 
notification  to  this  person,  informing' 
the  person  of  the  ERC’s  decision  to 
remove  the  person  from  the  Entity  List. 

This  final  rule  removes  the  following 
person  in  Russia,  along  with  entries  for 
this  person  under  Germany  and  Taiwan 
from  the  Entity  List: 

Germany 

(1)  T-PIatforms  GmbH,  a.k.a.,  the 
following  one  alias:  -tPlatforms  GmbH. 
Woehlerstrasse  42,  d-30163,  Hanover, 
Germany  (See  alternate  addres.ses  under 
T-Platforrns  in  Russia  and  T  Platforms 
in  Taiwan). 

Russia 

(1 )  T-P/qt/orms,, ^nins)^y  Prqspect  ,  ; 
113/1,  Suite!  fi77.C!^,Mp^(pqw!,',R,y^^ 
and  8  Vvedenskpgp  Street:, 

Mpscpw,  Ru^gia  q|tpr^te‘ 
under  T-P(a^6rni^  i^ 

and  T  Platforms  in  Taiwan). 

Taiwan 

(1)  T Platforms,  a.k.a.,  the  following 
one  alias:  -Platforms  Solutions 
Development  Limited.  lOF,  No.  409, 

Sec.  2  Tiding  Blvd.,  Neihu  District, 
Taipei,  Taiwan  (See  alternate  addresses 
under  T-Platforms  GmbH  in  Germany 
and  T-Platforms  in  Russia). 

The  removal  of  the  above  referenced 
person  from  the  Entity  List  eliminates 
the  existing  license  requirements  in 
Supplement  No.  4  to  part  744  for 
exports,  reexports  and  transfers  (in¬ 
country)  to  this  person.  However,  the 
removal  of  this  person  from  the  Entity 
List  does  not  relieve  persons  proposing 
to  export,  reexport  or  transfer  (in¬ 
country)  items  subject  to  the  EAR  to  the 
removed  person  of  other  obligations 
under  part  744  of  the  EAR  or  undfer 
other  parts  of  the  EAR.  Neither  the 
removal  of  a  person  from  the  Entity  List 
nor  the  removal  of  Entity  List-based 
license  requirements  relieves  persons  of 
their  obligations  under  General 
Prohibition  5  in  §  736.2(b)(5)  of  the  EAR 
which  provides  that,  “you  may  not, 
without  a  license,  knowingly  export  of 
reexport  any  item  subject  to  the  EAR  to 
an  end-user  or  dnd-use  that  is 


prohibited  by  part  744  of  the  EAR.’’ 
Additionally  this  removal  does  not 
relieve  persons  of  their  obligation  to 
apply  for  export,  reexport  or  in-country 
transfer  licenses  required  by  other 
provisions  of  the  EAR.  BIS  strongly 
urges  the  use  of  Supplement  No.  3  to 
part  732  of  the  EAR,  “BIS’s  ‘Know  Your 
Customer’  Guidance  and  Red  Flags,” 
when  persons  are  involved  in 
transactions  that  are  subject  to  the  EAR. 

Export  Administration  Act 

Although  the  Export  Administration 
Act  expired  on  August  20,  2001,  the 
President,  through  Executive  Order 
13222  of  August  17,  2001,  3  CFR,  2001 
Comp.,  p.  783  (2002),  as  amended  by 
Executive  Order  13637  of  March  8, 

2013,  78  FR  16129  (March  13,  2013)  and 
as  extended  by  the  Notice  of  August  8, 
2013,  78  FR  49107  (August  12,  2013), 
has  continued  the  Export 
Administration  Regulations  in  effect 
under  the  International  Emergency 
Economic  Powers  Act.  BIS  continues  to 
carry  out  the  provisions  of  the  Export 
Administration  Act,  as  appropriate  and 
to  the  extent  permitted  by  law,  pursuant 
to  Executive  Order  13222  as  amended 
by  Executive  Order  13637. 

Rulemaking  Requirements 

V  Executive  Orders  13563  and  12866 
direct  agencies  to  assess  all'cost^  and 
benefits  of,  available  regulatory  ’  * 
alternatives  and,  if  regulation  is  , ' 
necessary,  to  select  regulatofy 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  Executive  Order  13563 
emphasizes  the  importance  of 
quantifying  both  costs  and  benefits,  of 
reducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility.  This  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  be  subject  to  a  penalty 
for  failure  to  comply  with  a  collection 
of  information,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  (PRA),  unless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  Control  Number.  This  regulation 
involves  collections  previously 
approved  by  OMB  under  control 
number  0694-0088,  Simplified  Network 
Application  Processing  System,  which 
includes,  among  other  things,  license 
applications  and  carries  a  burden 
estimate  of  43.8  minutes  for  a  manual  or 
electronic  submission.  Total  burden 


hours  associated  with  the  PRA  and 
OMB  control  number  0694-0088  are  not 
expected  to  increase  as  a  result  of  this 
rule.  You  may  send  comments  regarding 
the  collection  of  information  associated 
with  this  rule,  including  suggestions  for 
reducing  the  burden,  to  Jasmeet  K. 

Seehra,  Office  of  Management  and 
Budget  (OMB),  by  email  to  Jasmeet_K._ 
Seehra@omb.eop.gov,  or  by  fax  to  (202) 
395-7285.  , 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  in  Executive  Order 
13132. 

4.  Pursuant  to  the  Administrative 
Procedure  Act  (APA),  5  U.S.C. 
553(b)(3)(B),  BIS  finds  good  cause  to 
waive  requirements  that  this  rule  be 
subject  to  notice  and  the  opportunity  for 
public  comment  because  it  would  be 
contrary  to  the  public  interest. 

In  determining  whether  to  grant 
removal  requests  from  the  Entity  List,  a 
committee  of  U.S.  Government  agencies 
(the  End-user  Review  Committee  (ERC)) 
evaluates  information  about  and 
commitments  made  by  listed  persons 
requesting  removal  from  the  Entity  List, 
the  nature  and  terms  of  which  are  set 
forth  in  15  CFR  part  744,  Supplement 
No.  5,  as  noted  in  15  CFR  744.16(b).  The 
information,  commitments,  and  criteria 
for  this  extensive  review  were  all 
established  through  the  notice  of 
proposed  rulemaking  and  public 
comment  process  (72  FR  31005  (June  5, 
2007)  (proposed  rule),  and  73  FR  49311 
(August  21,  2008)  (final  rule)).  This, 
removal  has  been  made  within  the 
established  regulatory  framework  of  the 
Entity  List.  If  the  rule  were  to  he 
delayed  to  allow  for  public  comment, 
U.S.  exporters  may  face  unnecessary 
economic  losses  as  they  turn  away 
potential  sales  because  the  customer 
remained  a  listed  person  on  the  Entity 
List  even  after  the  ERC  approved  the 
removal  pursuant  to  the  rule  published 
at  73  FR  49311  on  August  21,  2008.  By 
publishing  without  prior  notice  and 
comment,  BIS  allows  the  applicant  to 
receive  U.S.  exports  immediately  since 
the  applicant  already  has  received 
approval  by  the  ERC  pursuant  to  15  CFR 
part  744,  Supplement  No.  5,  as  noted  in 
15  CFR  744.16(b). 

The  removals  from  the  Entity  List 
granted  by  the  ERC  involve  interagency 
deliberation  and  result  from  review  of 
public  and  non-public  sources, 
including  sensitive  law  enforcement 
information  and  classified  information, 
and  the  measurement  of  such 
information  against  the  Entity  List 
removal  criteria.  This  information  is 
extensively  reviewed  according  to  the 
criteria  for  evaluating  removal  requests 
from  the  Entity  List,  as  set  out  in  15  CFR 
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part  744,  Supplement  No.  5  and  1€  CFR 
744.16(b).  For  reasons  of  national 
security,  BIS  is  not  at  liberty  to  provide 
to  tbe  public  the  information  on  which 
the  ERG  relied  to  make  the  decision  to 
remove  this  entity.  In  addition,  the 
information  included  in  the  removal 
request  is  specific  to  information 
exchanged  between  the  applicant  and 
the  ERG,  which  by  law  (section  12(c)  of 
the  Export  Administration  Act  (EAA)), 
BIS  is  restricted  from  sharing  with  the 
public.  The  removal  requests  from  the 
Entity  List  contain  confidential  business 
information,  which  is  necessary  for  the 
extensive  review  conducted  by  the  U.S. 
Government  in  assessing  such  removal 
requests. 

Section  553(d)  of  the  APA  generally 
provides  that  rules  may  not  take  effect 
earlier  than  thirty  (30)  days  after  they 
are  published  in  the  Federal  Register. 

BIS  finds  good  .cause  to  waive  the  30- 
day  delay  in  effectiveness  under  5 
U.S.G.  553(d)(1)  because  this  rule  is  a 
substantive  rule  which  relieves  a 
restriction.  This  rule  removesia  i 
requirement  (the  Entity-List-based 
license  requirement  and  limitation  on 
use  of  license  exceptions)  on  this  one  f 
person  being  removed  from  the  Entity 
List.  The  rule  does  not  impose  a  Ijm. 
requirement  on  any  other  pcrsom’  i'  ’ 

No  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  under  the  APA  or  by  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.G.  601 
et  seq.)  are  not  applicable.  As  a  result, 
no  final  regulatory  flexibility  analysis  is 
required  and  none  has  been  prepared. 

List  of  Subjects  in  15  GFR  Part  744 

Exports,  Reporting  and  recordkeeping 
requirements.  Terrorism. 

Accordingly,  part  744  of  the  Export 
Administration  Regulations  (15  GFR 
parts  730-774)  is  amended  as  follows: 

PART  744--{AMENDED] 

■  1.  The  authority  citation  for  15  GFR 
part  744  continues  to  read  as  follows: 

Authority:  50  U.S.G.  app.  2401  et  seq.;  50 
U.S.G.  1701  et  seq.;  22  U.S.G.  3201  et  seq.; 

42  U.S.G.  2139a:  22  U.S.G.  7201  et  seq.;  22 
U.S.G.  7210;  E.O.  12058,  43  FR  20947,  3  GFR, 
1978  Gomp.,  p.  179:  E.O.  12851,  58  FR  33181, 
3  GFR.  1993  Gomp.,  p.  608;  E.O.  12938,  59 
FR  59099,  3  GFR,  1994  Gomp.,  p.  950;  E.O. 
12947,  60  FR  5079,  3  GFR,  1995  Gomp.,  p. 
356;  E.O.  13026,  61  FR  58767,  3  GFR.  1996 
Gomp.,  p.  228:  E.O.  13099,  63  FR  45167,  3 
GFR,  1998  Gomp.,  p.  208;  E.O.  13222,  66  FR 
44025,  3  GFR,  2001  Gomp.,  p.  783;  E.O. 
13224,  66  FR  49079,  3  GFR,  2001  Gomp,,  p. 


786;  Notice  of  January  17,  2013,  78  FR  4303 
(January  22,  2013)  Notice  of  August  8,  2013, 
78  FR  49107  (August  12,  2013);  Notice  of 
September  18,  2013,  78  FR  58151  (September 
20.  2013);  Notice  of  November  7,  2013,  78  FR 
67289  (November  12,  2013). 

■  2.  Supplement  No.  4  to  part  744  is 
amended: 

■  a.  By  removing  under  Germany,  one 
German  entity:  “T-Platforms  GmbH, 
a.k.a.,  the  following  one  alias: 

-tPlatforms  GmbH.  Woehlerstrasse  42,  d- 
30163,  Hanover,  Germany  (See  alternate 
addresses  under  T-Platforms  in  Russia 
and  T  Platforms  in  Taiwan);” 

■  b.  By  removing  under  Russia,  one 
Russian  entity:  “T-Platforms,  Leninsky 
Prospect  113/1,  Suite  B-705,  Moscow, 
Russia;  and  8  Vvedenskogo  Street,  Suite 
K52B,  Moscow,  Russia  (See  alternate 
addresses  under  T-Platforms  GmbH  in 
Germany  and  T  Platforms  in  Taiwan);” 
and 

■  c.  By  removing  under  Taiwan,  one 
Taiwanese  entity:  “T  Platforms,  a.k.a., 
the  following  one  alias:  -Platforms 
Solutions  Development  Limited.  lOF, 
No.  409,  Sec.  2  Tiding  Blvd.,  Neihu 
District,  Taipei,  Taiwan  (See  alternate 
addresses  under  T-Platforms  GmbH  in 
Germany  and  T-Platforms  in  Russia).” 

Dated:  December  23,  2013. 

Kevin  ).  Wolf, 

Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  2013-31361  Filed  12-30-13;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  9650] 

RIN  1545-BK67;  RIN  1545-BK91 

Definitions  and  Reporting 
Requirements  for  Shareholders  of 
Passive  Foreign  Investment 
Companies;  Insurance  Income  of  a 
Controlled  Foreign  Corporation  for 
Taxable  Years  Beginning  After 
December  31, 1986 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  provide 
guidance  on  determining  ownership  of 
a  passive  foreign  investment  company 
(“PFIG”)  and  on  the  annual  filing 
requirements  for  shareholders  of  PFIGs. 
These  temporary  regulations  primarily 
affect  shareholders  of  PFIGs  that  do  not 


currently  file  Form  8621,  “Information 
Return  by  a  Shareholder  of  a  Passive 
Foreign  Investment  Gompany  or 
Qualified  Electing  Fund,”  with  respect 
to  their  PFIG  interests.  In  addition,  these 
temporary  regulations  provide  guidance 
on  an  exception  to  the  requirement  for 
certain  shareholders  of  foreign 
corporations  to  file  Form  5471, 
“Information  Return  of  U.S.  Persons 
with  Respect  to  Gertain  Foreign 
Gorporations.”  These  regulations  also 
update  certain  rules  related  to  Form 
5471  to  take  into  account  statutory 
changes.  The  text  of  these  temporary 
regulations  also  serves  as  the  t6xt  of  the 
proposed  regulations  (REG-140974-11) 
set  forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

DATES:  Effective  Date:  These  regulations 
are  effective  on  December  31,  2013. 

Applicability  Date:  For  dates  of 
applicability,  see  §§  1.1291-lT(k), 
1.1291-9T(k)(3),  1.1298-lT(h),  1.6038- 
2T(m),  and  1.6046-lT(l)(3). 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  E.  Rasch  or  Susan  E.  Massey  at 
(202)  317-6934  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

A.  Sections  1291  and  1298 

Sections  1291  through  1298  of  the 
Internal  Revenue  Gode  (“Gode”)  set 
forth  three  tax  regimes  for  shareholders 
that  own  stock  of  a  PFIG:  (i)  the  excess 
distribution  rules  under  section  1291 
(“section  1291  regime”);  (ii)  the 
qualified  electing  fund  (“QEF”)  rules 
under  section  1293;  and  (iii)  the  mark  to 
market  (“MTM”)  rules  under  section 
1296.  In  general,  section  1291  imposes  ‘ 
a  special  tax  and  interest  charge  on  a 
United  States  person  that  is  a 
shareholder  of  a  PFIG  and  that  receives 
an  excess  distribution  (within  the 
meaning  of  section  1291(b))  from  a  PFIG 
or  recognizes  gain  derived  from  a 
disposition  of  stock  in  a  PFIG  that  is 
treated  as  an  excess  distribution  (within 
the  meaning  of  section  1291(a)(2)).  A 
shareholder  that  is  subject  to  the  QEF 
rules  includes  amounts  in  gross  income 
under  section  1293,  and  a  shareholder 
that  is  subject  to  the  MTM  rules 
includes  amounts  in  gross  income  under 
section  1296.  Section  1298  sets  forth 
special  rules  applicable  to  shareholders 
of  PFIGs,  including  attribution  rules  that 
treat  a  United  States  person  as  the 
owner  of  PFIG  stock  that  is  owned  by 
another  person  (other  than  an 
individual).  For  instance,  section 
1298(a)(2)  sets  forth  the  attribution  rules 
for  ownership  through  a  corporation, 
and  section  1298(a)(3)  sets  forth  the 
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attribution  rules  for  ownership  through 
a  partnership,  estate,  or  trust.  In 
addition,  section  1298(a)(1)(B)  provides 
that,  pursuant  to  regulations,  stock 
owned  (or  treated  as  owned)  by  a  United 
States  person  may  be  treated  as  owned 
by  another  United  States  person. 

On  April  1, 1992,  the  Federal  Register 
published  proposed  regulations  (57  FR 
11024)  under  sections  1291, 1293,  1295, 
and  1297  of  the  Code  concerning, 
among  other  things,  the  taxation  of 
shareholders  of  certain  PFICs  upon 
payment  of  distributions  by  such 
companies  or  upon  disposition  of  the 
stock  of  such  companies  (“1992 
proposed  regulations”).  The  IRS  and  the 
Department  of  the  Treasury  (“Treasury 
Departrhent”)  received  written 
comments  on  the  1992  proposed 
regulations  and  held  a  hearing  on 
November  23, 1992. 

Subsequently,  the  Taxpayer  Relief  Act 
of  1997  (Public  Law  105-34,  111  Stat. 
788)  (“Taxpayer  Relief  Act”)  modified 
certain  aspects  of  the  PFIC  rules. 

Section  1122(a)  of  the  Taxpayer  Relief 
Act  added  the  MTM  regime  under 
section  1296  to  the  Code,  and  section 
1121  of  the  Taxpayer  Relief  Act  added 
section  1297(d).  Section  1297(d) 
provides  that,  in  certain  situations,  a 
PFIC  that  is  also  a  controlled  foreign 
corporation  (“CFC”)  is  not  treated  as  a 
PFIC  with  respect  to  certain 
shareholders.  However,  section 
1298(a)(2)(B)  provides  that  a  foreign 
corporation  that  would,  but  for  the  rules 
of  section  1297(d),  be  a  PFIC  is  treated 
as  a  PFIC  with  respect  to  its 
shareholders  for  purposes  of 
determining  whether  the  shareholders 
own  an  interest  in  any  PFIC  held  by  the 
foreign  corporation.  * 

Section  521  of  the  Hiring  Incentives  to 
Restore  Employment  Act  of  2010  (Pub. 

L.  111-147,  124  Stat.  71)  (“HIRE  Act”) 
added  new  paragraph  (f)  to  section 
1298,  effective  March  18,  2010.  Section 
1298(f)  requires  a  United  States  person 
that  is  a  shareholder  of  a  PFIC  to  file  an 
annual  report  containing  such 
information  as  the  Secretary  may 
require.  The  HIRE  Act  also  amended 
section  6501(c)(8)  (which  was  further 
amended  by  Public  Law  111-226, 124 
Stat.  2389)  to  extend  the  statute  of 
limitations  for  assessment  of  tax  for  a 
shareholder  that  fails  to  comply  with 
the  reporting  requirements  of  section 
1298(f). 

In  Notice  2010-34  (2010-1  CB  612 
(April  26,  2010))  (see  26  CFR 
§601.601(d)(2)(ii)(fa)),  the  IRS  and  the 
Treasury  Department  announced  that 
they  were  developing  further  guidance 
regarding  the  reporting  obligations 
under  section  1298(f)  and  that  PFIC 
shareholders  that  were  not  otherwise 


required  to  file  Form  8621  prior  to 
March  18,  2010,  would  not  be  required 
to  file  an  annual  report  utider  section 
1298(f)  for  taxable  years  beginning 
before  March  18,  2010. 

In  Notice  2011-55  (2011-29  CB  663 
(July  18,  2011))  (see  26  CFR 
§  601.601(d)(2)(ii)(h)),  the  IRS  and  the 
Treasury  Department  announced  their 
intention  to  issue  regulations  under 
section  1298(f)  and  to  release  a  revised 
Form  8621,  modified  to  reflect  the 
reporting  requirements  under  section 
1298(f).  In  addition.  Notice  2011-55 
suspended  the  section  1298(f)  reporting 
requirements  until  the  release  of  the 
revised  Form  8621  for  PFIC 
shareholders  that  were  not  otherwise 
required  to  file  Form  8621  under  the 
then-current  Instructions  to  Form  8621. 
The  notice  stated  that  PFIC  shareholders 
with  Form  8621  reporting  obligations  as 
provided  in  the  then-current 
Instructions  to  Form  8621  were  required 
to  continue  filing  Form  8621  with  an 
income  tax  or  information  return  filed 
prior  to  the  release  of  the  revised  Form 
8621.  Notice  2011-55  further  provided 
that  following  the  release  of  revised 
Form  8621,  PFIC  shareholders  for  which 
the  filing  of  Fonn  8621  had  been  ' 
suspended  under  the  notice  would  be 
required  to  attach  Form  8621  for  the 
suspended  taxable  year  to  their  next 
income  tax  or  information  return 
required  to  be  filed  with  the  IRS.  The 
notice  also  provided  that  a  failure  to 
furnish  Form  8621  for  a  suspended 
taxable  year  could  result  in  the 
extension  of  the  statute  of  limitations  for 
such  year  under  section  6501(c)(8),  and 
penalties  could  apply.  However,  since 
Notice  2011-55  was  issued,  the  IRS  and 
the  Treasury  Department  have 
determined  that  it  is  not  necessary  for 
taxpayers  to  file  a  Form  8621  under 
section  1298(f)  for  suspended  taxable 
years.  Accordingly,  these  regulations 
provide  that  PFIC  shareholders  are  not 
required  to  file  Form  8621  under  section 
1298(f)  with  respect  to  taxable  years 
ending  before  December  31,  2013. 

This  document  contains  amendments 
to  26  CFR  part  1  under  sections  1291 
and  1298.  Although  comments  were  * 
received  on  the  1992  proposed 
regulations,  none  relate  to  the  specific 
issues  addressed  in  these  temporary 
regulations.  These  temporary 
regulations  generally  adopt  certain 
portions  of  the  1992  proposed 
regulations,  some  of  which  are  revised 
to  take  into  account  statutory  changes. 
This  preamble  discusses  these  revisions 
but  does  not  discuss  comments 
concerning  other  rules  in  the  1992 
proposed  regulations,  which  are  beyond 
the  scope  of  these  temporary 
regulations.  These  temporary 


regulations  also  set  forth  the  filing 
requirements  under  section  1298(f), 
including  the  time  and  manner  for  filing 
Form  8621  for  taxable  years  ending  on 
or  after  December  31,  2013. 

B.  Sections  6038  and  6046 

This  document  contains  amendments 
to  26  CFR  part  1  under  sections  6038 
and  6046.  Sections  6038  and  6046  set 
forth  information  return  reporting 
requirements  applicable  to  certain 
United  States  persons  that  own  an 
interest  in  foreign  corporations  and 
certain  United  States  persons  that  are 
officers  and  directors  of  the  foreign 
corporations.  These  temporary 
regulations  provide  guidance  on  ein 
exception  to  the  requirement  to  file 
Form  5471  under  sections  6038  and 
6046  that  is  applicable  to  certain  United 
States  persons  that  own  an  interest  in  a 
foreign  corporation  under  constructive 
ownership  rules. 

In  addition,  these  regulations  take 
into  account  statutory  changes  in 
section  1012(i)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L.  100-647, 102  Stat.  3342)  and 
section  1146(a)  of  the  Taxpayer  Relief 
Act.  The  first  statutory  change  relates  to 
the  requirement  for  persons  treated  as 
United  States  shareholders  under 
section  953(c)  to  file  an  information 
return  under  section  6046.  This 
requirement  was  added  to  the  Code  in 
1988,  shortly  after  section  953(c)  was 
added  to  the  Code  by  the  Tax  Reform 
Act  of  1986  (Pub.  L.  99-514,  100  Stat. 
2085).  On  April  17,  1991,  the  Federal 
Register  published  proposed  regulations 
(56  FR  15540;  INTL-939-86;  REG- 
208289-86)  under  sections  953  and 
6046  concerning,  among  other  things, 
the  requirements  for  persons  treated  as 
United  States  shareholders  under 
section  953(c)  to  file  an  information 
return  with  respect  to  the  CFC,  and  for 
certain  United  States  persons  that  are 
officers  and  directors  of  such  CFCs  to 
file  an  information  return  (“1991 
proposed  regulations”).  These 
regulations  finalize  §  1.6046—1  of  the 
1991  proposed  regulations  (REG- 
116180-12:  RIN  1545-Bl^91)  without 
substantive  changes.  The  other  portions 
of  the  1991  proposed  regulations  (REG- 
123286-13:  RIN  1545-BL63)  remain  in 
proposed  form. 

The  second  statutory  change  relates  to 
the  ownership  threshold  for  reporting 
set  forth  in  section  6046.  Prior  to  the 
modifications  made  by  the  Taxpayer 
Relief  Act,  the  stock  ownership 
threshold  at  which  reporting  was 
required  under  section  6046  was  5 
percent.  These  regulations  revise 
§  1.6046-1  to  reflect  the  10  percent 
ownership  threshold  change  that  was 
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made  the  Tcixpayer  Relief  Act.  In 
addition,  these  regulations  revise  the 
examples  to  reflect  the  10  percent 
ownership  threshold. 

Finally,  these  regulations  revise 
§  1.6046-1  to  reflect  the  current  name 
and  form  number  of  the  information 
return  required  to  be  filed  pursuant  to 
section  6046. 

Explanation  of  Provisions 

A.  Section  1291 

1.  Definition  of  Pedigreed  QEF 

Prop.  Treas.  Reg.  §  1.1 291-1  (bK2Kii) 
of  the  1992  proposed  regulations  defines 
the  term  pedigreed  QEF,  and  §  1.1291- 
9(j)(2)(ii)  contains  a  similar  definition  of 
the  term.  Section  1.1291-lT(b)(2)(ii) 
adopts  the  1992  proposed  regulations’ 
definition  of  pedigreed  QEF  without 
substantive  modification  to  be 
consistent  with  the  definition  of 
pedigreed  QEF  in  §  1.1291-9(j){2)(ii). 

The  definition  of  pedigreed  QEF  in  the 
1992  proposed  regulations  is  withdrawn 
in  this  issue  of  the  Federal  Register. 

2.  Definition  of  Section  1291  Fund 

Prop.  Treas.  Reg.  §  1.1291-l(b)(2)(v) 
of  the  1992  proposed  regulations  defines 
the  term  section  1291  fund  as  an 
unpedigreed  QEF  or  a  nonqualified 
fund.  These  temporary  regulations 
adopt  the  1992  proposed  regulations’ 
definition  of  section  1291  fund  with 
some  modifications  to  reflect  the 
enactment  of  the  MTM  rules  under 
section  1296,  which  occurred  after  the 
1992  proposed  regulations  were 
published.  Under  §  1.1291-lT(b)(2)(v),  a 
PFIC  is  a  section  1291  fund  with  respect 
to  a  shareholder  unless  the  PFIC  is  a 
pedigreed  QEF  with  respect  to  the 
shareholder  or  a  section  1296  election  is 
in  effect  with  respect  to  the  shareholder. 
The  definition  of  section  1291  fund  in 
the  1992  proposed  regulations  is 
withdrawn  in  this  issue  of  the  Federal 
Register. 

3.  Definitions  of  Shareholder  and 
Indirect  Shareholder 

# 

Prop.  Treas.  Reg.  §  1.1291-l{b)(7)  and 
(b)(8)  of  the  199^  proposed  regulations 
define  the  terms  shareholder  and 
indirect  shareholder  for  purposes  of 
section  1291.  These  definitions  are 
cross-referenced  in  the  definition  of 
shareholder  provided  in  §  1.1291- 
9(j)(3).  However,  §  1.1295-l(j)  defines 
shareholder  for  QEF  purposes,  and 
section  1296(g)  and  §  1.1296-l(e) 
provide  a  separate  set  of  attribution 
rules  for  purposes  of  applying  the  MTM 
rules  to  United  States  persons  that  own 
an  interest  in  a  PFIC. 

These  temporary  regulations  generally 
adopt  the  definition  of  shareholder 


provided  in  the  1992  proposed 
regulations.  Under  §  1.1291-lT(b)(7), 
the  term  shareholder  means  any  United 
States  person  that  owns  stock  of  a  PFIC 
directly  or  indirectly.  For  purposes  of 
these  regulations,  a  domestic 
partnership  or  an  S  corporation  is 
treated  as  a  shareholder  of  a  PFIC  only 
for  purposes  of  the  information 
reporting  requirements  of  sections  1291 
and  1298,  including  section  1298(f).  In 
addition,  these  regulations  provide  that 
a  domestic  grantor  trust  is  treated  as  a 
shareholder  of  a  PFIC  only  for  purposes 
of  the  information  reporting 
requirement  set  forth  at  §  1.1298- 
lT(b)(3)(i),  which  applies  to  domestic 
liquidating  trusts  and  fixed  investment 
trusts. 

These  temporary  regulations  revise 
certain  aspects  of  the  definition  of 
indirect  shareholder  in  the  1992 
proposed  regulations  and  adopt  other 
aspects  of  the  definition  without 
amendment.  Section  1.1291-lT(b)(8) 
defines  the  term  indirect  shareholder  as 
a  United  States  person  that  indirectly 
owns  stock  in  a  PFIC  and  provides  rules 
for  attributing  ownership  of  PFIC  stock 
through  corporations,  partnerships,  S 
corporations,  estates,  and  trusts.  The 
rule  in  the  1992  proposed  regulations 
concerning  ownership  through  a  PFIC 
has  been  revised  in  §  1.1291- 
lT(b)(8)(ii)(B)  to  incorporate  a  statutory 
change  to  section  1298(a)(2)(B)  made  in 
the  Taxpayer  Relief  Act,  which  provides 
that  section  1297(d)  does  not  apply  for 
purposes  of  determining  whether  a 
United  States  person  owns  a  PFIC 
indirectly  through  a  foreign  corporation. 
Thus,  in  the  case  of  a  person  that  owns 
stock  of  a  PFIC  that  is  also  a  CFC, 
notwithstanding  that  under  section 
1297(d)  such  corporation  may  not  be 
treated  as  a  PFIC  with  respect  to  certain 
shareholders,  the  foreign  corporation  is 
treated  as  a  PFIC  with  respect  to  the 
shareholder  for  purposes  of  determining 
whether  the  shareholder  owns  an 
interest  in  any  stock  of  a  PFIC  held  by 
the  foreign  corporation. 

These  temporary  regulations  make 
certain  changes  to  the  rules  in  the  1992 
proposed  regulations  for  attributing 
ownership  of  PFIC  stock  through 
partnerships,  estates,  and  trusts.  The 
1992  proposed  regulations  generally 
provide  that  in  the  case  of  a  partnership, 
S  corporation,  estate,  or  trust  that 
directly  or  indirectly  owns  stock,  the 
partners,  shareholders,  or  beneficiaries 
(as  the  case  mSy  be)  are  considered  to 
own  a  proportionate  amount  of  such 
stock.  These  temporary  regulations 
clarify  that  the  attribution  rules  apply  to 
both  domestic  and  foreign  partnerships, 
estates,  and  trusts. 


These  temporary  regulations  also 
provide  special  rules  for  nongrantor 
trusts  and  grantor  trusts.  In  particular, 
Treas.  Reg.  §  1.1291-lT(b)(8)(iii)(D) 
provides  that  if  a  foreign  or  domestic 
grantor  trust  directly  or  indirectly  owns 
PFIC  stock,  a  person  that  is  treated 
under  sections  671  through  679  as  the 
owner  of  any  portion  of  the  trust  that 
holds  an  interest  in  the  stock  is 
considered  to  own  an  interest  in  the 
stock  held  by  that  portion  of  the  trust. 

In  addition,  Treas.  Reg.  §  1.1291- 
lT(b)(8)(iii)(C)  provides  that,  in  general, 
if  a  foreign  or  domestic  estate  or 
nongrantor  trust  directly  or  indirectly 
owns  PFIC  stock,  each  beneficiary  of  the 
estate  or  trust  is  considered  to  own  a 
proportionate  amount  of  such  stock.  The 
cross-referenced  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register  requests  comments 
on  the  determination  of  proportionate 
ownership  by  a  beneficiary  of  PFIC 
stock  held  by  a  domestic  or  foreign 
estate  or  nongrantor  trust.  Until  further 
guidance  is  provided  on  estate  and  trust 
attribution  rules,  beneficiaries  of  estates 
and  nongrantor  trusts  that  hold  PFIC 
stock  subject  to  the  section  1291  regime 
should  use  a  reasonable  method  to 
determine  their  ownership  interests  in  a 
PFIC  held  by  the  estate  or  nongrantor 
trust.  Moreover,  until  further  guidance 
is  provided,  beneficiaries  of  estates  and 
nongrantor  trusts  that  are  subject  to  the 
section  1291  regime  with  respect  to 
PFIC  stock  held  by  the  estate  or 
nongrantor  trust  are  exempt  fi'om 
section  1298(f)  filing  requirements  for 
taxable  years  in  which  the  beneficiary  is 
not  treated  as  reoeiving  an  excess 
distribution  (within  the  meaning  of 
section  1291(b))  or  as  recognizing  gain 
that  is  treated  as  an  excess  distribution 
(under  section  1291(a)(2))  with  respect 
to  the  stock  of  the  PFIC  that  the 
beneficiary  is  considered  to  own 
through  the  estate  or  trust.  See,  for 
example,  §  1.1298-lT(b)(3)(iii). 

These  temporary  regulations  do  not 
provide  guidance  on  the  application  of 
section  1291  when  an  estate  or 
nongrantor  trust,  or  beneficiary  thereof, 
receives,  or  is  treated  as  receiving,  an 
excess  distribution  (including  an 
amount  of  gain  treated  as  an  excess 
distribution).  Section  1291  and  the 
principles  of  subchapter  J  must, 
however,  be  applied  in  a  reasonable 
manner  with  respect  to  estates  and 
trusts,  and  beneficiaries  thereof,  to 
preserve  or  trigger  the  tax  and  interest 
charge  rules  under  section  1291. 
Accordingly,  until  further  guidance  is 
issued,  the  estate  or  trust,  or  the 
beneficiary  thereof,  must  take  excess 


Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


79605 


distributions  into  account  under  section 
1291  in  a  reasonable  manner,  consistent 
with  the  general  operating  rules  of 
subchapter  J.  It  would  be  unreasonable 
for  the  shareholders  of  the  section  1291 
fund  to  take  the  position  that  neither  the 
beneficiaries  nor  the  estate  or  trust  are 
subject  to  the  tax  and  interest  charge 
rules  under  section  1291.  The 
definitions  in  the  1992  proposed 
regulations  of  shareholder  and  indirect 
shareholder  are  withdrawn  in  this  issue 
of  the  Federal  Register. 

As  stated  earlier,  the  term  shareholder 
is  defined  in  §  1.1291-9(j)(3)  by  cross- 
reference  to  the  definitions  of 
shareholder  and  indirect  shareholder  set 
forth  in  the  1992  proposed  regulations. 
Certain  other  provisions,  including 
§§1.1291-10(a),  1.1297-3(a),  and 
1.1298-3(a),  cross-reference  the 
definition  of  shareholder  in  §  1.1291- 
9(j)(3).  These  temporary  regulations 
include  a  definition  of  shareholder  in 
§  1.1291-9T(j)(3)  that  cross-references 
the  definitions  of  shareholder  and 
indirect  shareholder  in  §  1.1291- 
lT(b)(7)  and  (b)(8).  In  addition, 

§  1.1291-9(j)(3)  is  amended  to  cross- 
reference  the  definition  of  shareholder 
in  §  1.1291-9T(j)(3)  rather  than  the 
definitions  of  shareholder  and  indirect 
shareholder  in  the  1992  proposed 
regulations.  Accordingly,  the  §  1.1291- 
lT(b)  definition  of  shareholder  applies 
for  purposes  of  sections  1291  and 
1298(f)  as  well  aS’ other  provisions  that 
cross-reference  §  1.1291-9(j)(3). 

8.  Section  1298(f) 

1.  General  Filing  Requirement  Under 
Section  1298(f) 

Except  as  otherwise  provided  by  the 
Secretary,  section  1298(f)  requires  a 
United  States  person  that  is  a 
shareholder  of  a  PFIC  to  file  an  annual 
report  containing  such  information  as 
the  Secretary  may  require.  These 
temporary  regulations  generally  require 
a  United  States  person  that  is  a 
shareholder  of  a  PFIC  to  complete  and 
file  Form  8621  (or  successor  form).  The 
requirement  to  file  Form  8621  under 
these  temporary  regulations  applies  to  a 
shareholder  that  owns  an  interest  in  a 
PFIC  at  any  time  during  the 
shareholder’s  taxable  year,  regardless  of 
whether  the  PFIC  has  a  taxable  year 
ending  within  the  shareholder’s  taxable 
year.  These  temporary  regulations 
generally  require  the  United  States 
person  that  is  at  the  lowest  tier  in  a 
chain  of  ownership,  and  that  is  a 
shareholder  (including  an  indirect 
shareholder)  of  a  PFIC,  to  file  an  annual 
report  on  Form  8621.  In  addition,  a 
United  States  person  that  owns  PFIC 
stock  through  another  United  States 


person  also  is  required  to  file  an  annual 
report  in  certain  circqpistances, 
including  when  that  person  is  required 
to  include  an  amount'in  income  with 
respect  to  the  PFIC  or  when  that  person 
is  subject  to  tax  under  section  1291  as 
a  result  of  being  treated  as  receiving  an 
excess  distribution  or  as  recognizing 
gain  that  is  treated  as  an  excess 
distribution  with  respect  to  the  PFIC. 

For  example,  if  a  United  States  citizen 
owns  an  interest  in  a  domestic 
partnership,  which,  in  turn,  owns  an 
interest  in  a  PFIC,  the  domestic 
partnership  is  required  to  file  an  annual 
report  because  the  domestic  partnership 
is  the  United  States  person  that  is  at  the 
lowest  tier  in  the  chain  of  ownership.  In 
addition,  the  United  States  citizen  is 
required  to  file  an  annual  report  when 
such  person  is  treated  as  receiving  an 
excess  distribution  or  as  recognizing 
gain  that  is  treated  as  an  excess 
distribution  with  respect  to  the  PFIC. 

In  order  to  eliminate  certain 
duplicative  reporting  obligations,  these 
regulations  provide  an  exception  to  the 
rule  that  requires  a  United  States  person 
that  owns  an  interest  in  a  PFIC  through 
another  United  States  person  to  submit 
an  annual  report.  In  particular,  under 
§  1.1298-lT(b)(2)(ii),  a  United  States 
person  that  is  required  to  include  an 
amount  in  income  only  under  the  QEF 
or  MTM  rules  with  respect  to  PFIC  stock 
held  through  other  United  States 
persons  generally  is  not  required  to  file 
an  annual  report  under  section  1298(f) 
with  respect  to  the  PFIC  if  another 
shareholder  through  which  the  United 
States  person  holds  the  PFIC  stock 
timely  files  an  annual  report  under 
section  1298(f)  with  respect  to  the  PFIC. 
This  exception  does  not  apply,  however, 
if  the  United  States  person  made  a  QEF 
election  with  respect  to  the  PFIC  and 
then  transferred  the  shares  of  the  PFIC 
to  a  domestic  partnership  or  S 
corporation  that  did  not  itself  make  a 
QEF  election  with  respect  to  the  PFIC. 

The  section  1298(f)  filing 
requirements  set  forth  in  these 
temporary  regulations  generally  apply  to 
domestic  estates,  domestic  nongrantor 
trusts,  and  United  States  persons  that 
are  treated  under  sections  671  through 
679  as  owners  of  any  portion  of  foreign 
and  domestic  grantor  trusts.  In  general, 
domestic  estates  and  nongrantor  trusts 
are  required  to  file  an  annual  report 
(subject  to  the  exceptions  provided  in 
these  regulations)  under  the  rules 
generally  applicable  to  United  States 
persons,  which  are  set  forth  in  §  1.1298- 
lT(b)(l)  and  (b)(2).  United  States 
persons  that  are  treated  as  the  owners  of 
domestic  and  foreign  grantor  trusts  that 
own  PFIC  stock  generally  are  required  to 
file  an  annual  report  under  §  1.1298- 


lT(b)(l)  and  (b)(2)  (subject  to  the 
exceptions  provided  in  these 
regulations). 

However,  a  United  States  person  that 
is  treated  as  the  owner  of  any  portion  of 
a  domestic  liquidating  trust  described  in 
§  301.7701— 4(d)  of  this  chapter  and  - 
created  pursuant  to  a  court  order  issued 
in  bankruptcy  under  Chapter  7  (11 . 

U.S.C.  701  et  seq.)  of  the  Bankruptcy 
Code  or  pursuant  to  a  confirmed  plan 
under  Chapter  11  (11  U.S.C.  1101  et 
seq.)  of  the  Bankruptcy  Code,  or  of  any 
portion  of  a  domestic  widely  held  fixed 
investment  trust  under  §  1.671-5,  is  not 
required  to  file  Form  8621  under  section 
1298(f)  and  these  regulations  with 
respect  to  any  PFICs  owned  by  such 
trust.  In  such  a  case,  §  1.1298-lT(b)(3)(i) 
provides  that  the  trust  itself  must  file 
Form  8621. 

Further,  §  1.1298-lT(b)(3)(ii)  provides  , 
that  the  filing  requirement  under  section 
1298(f)  does  not  apply  to  a  United  States 
person  that  is  treated  as  the  owner  of 
any  portion  of  a  foreign  grantor  trust 
that  is  a  foreign  pension  fund  operated 
principally  to  provide  pension  or 
retirement  benefits,  if,  pursuant  to  an 
income  tax  convention  to  which  the 
United  States  is  a  party,  income  earned 
by  the  pension  fund*  is  taxed  as  income 
of  the  United  States  person  only  when 
and  to  the  extent  it  is  paid  to,  or  for  the 
benefit  of,  the  United  States  person. 

United  States  persons  that  are 
beneficiaries  of  foreign  estates  and 
nongrantor  trusts  and  that  have  made 
elections  under  section  1295  or  1296 
with  respect  to  PFIC  stock  held  by  the 
estate  or  trust  are  required  to  file  an 
annual  report  under  these  regulations 
(subject  to  the  exceptions  provided  in 
these  regulations)  with  respect  to  the 
PFIC.  United  States  persons  that  are 
beneficiaries  of  domestic  estates  and 
nongrantor  trusts  that  hold  PFIC  stock, 
which  have  made  elections  under 
section  1295  or  1296  with  respect  to  the 
PFIC  stock,  generally  are  required  to  file 
an  annual  report  under  these  regulations 
(subject  to  the  exceptions  provided  in 
these  regulations)  with  respect  to  the 
PFIC  only  if  the  estate  or  trust  (and  any 
other  United  States  person  in  the  chain 
of  ownership)  fails  to  file  an  annual 
report  under  these  regulations.  In 
addition.  United  States  persons  that  are 
beneficiaries  of  domestic  and  foreign 
estates  and  nongrantor  trusts  are 
required  to  file  an  annual  report  under 
these  regulations  (subject  to  the 
exceptions  provided  in  these 
regulations)  for  taxable  years  in  which 
the  beneficiary  is  treated  as  receiving  an 
excess  distribution  (under  section 
1291(b))  or  recognizing  gain  treated  as 
an  excess  distribution  (under  section 
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held  hy  the  estate  or  trust. 

2.  Exception  for  Tax  Exempt 
Organizations 

A  United  States  person  that  qualifies 
as  a  tax  exempt  organization  under 
certain  Code  provisions  may  own  an 
interest  in  a  PFIC  but  may  not  be  subject 
to  tax  under  subchapter  F  of  Subtitle  A 
of  the  Code  (addressing  exfempt 
organizations)  with  respect  to  the  PFIC. 

In  such  a  case,  the  United  States  person 
is  not  required  to  file  an  annual  report 
under  section  1298(f)  and  these 
regulations  with  respect  to  the  PFIC. 
Specifically,  §  1.1298-lT(c)(l)  provides 
that  a  shareholder  that  is  an 
organization  exempt  under  section 
501(a),  a  state^ollege  or  university 
described  in  section  511(a)(2)(B),  a  plan 
described  in  section  403(b)  or  457(b),  an 
*  individual  retirement  plan  or  annuity  as 
defined  in  section  7701(a)(37),  or  a 
qualified  tuition  program  described  in 
section  529  or  530  is  required  to  file  an 
annual  report  under  section  1298(f)  with 
respect  to  a  PFIC  only  if  the  income 
derived  with  respect  to  the  PFIC  would 
be  taxable  to  the  organization  under 
subchapter  F  of  Subtitle  A  of  the  Code. 

3.  $25,000  and  $5,000  Exceptions 

A  comment  letter  was  received  that 
requested  the  IRS  and  the  Treasury 
Department  to  exercise  the  authority  to 
promulgate  exceptions  to  the  filing 
requirements  set  forth  under  section 
1298(f).  These  temporary  regulations 
provide  exceptions  to  the  section 
1298(f)  filing  requirements  to  address 
the  concerns  underlying  the  comment. 
Section  1.1298— lT(c)(2)(i)  provides 
exceptions  to  the  requirement  to  file  an 
annual  report  under  section  1298(f)  and 
these  regulations  for  certain 
shareholders  with  respect  to  an  interest 
owned  in  a  PFIC  for  which  the 
shareholder  is  subject  to  tax  only  under 
section  1291  (that  is,  no  QEF  or  MTM 
election  is  in  effect  with  respect  to  the 
shareholder).  Under  §  1.1298- 
lT(c)(2)(i),  this  exception  applies  with 
respect  to  a  PFIC  only  if:  (i)  The 
shareholder  is  not  subject  to  tax  under 
section  1291  with  respect  to  any  excess 
distributions  received  from  the  PFIC,  or 
gains  derived  with  respect  to  the  PFIC 
that  are  treated  as  excess  distributions, 
during  the  taxable  year  of  the 
shareholder  (§  1.1298-lT(c)(2)(i)(B)); 
and  (ii)  either  (A)  the  aggregate  value  of 
all  PFIC  stock  owned  by  the  shareholder 
at  the  end  of  the  taxable  year  of  the 
’  shareholder  does  not  exceed  $25,000,  or 
(B)  the  PFIC  stock  is  owned  by  the 
shareholder  through  another  PFIC,  and 
the  value  of  the  shareholder’s 
proportionate  share  of  the  upper-tier 


does  not  exceed  $^000.  The  $25,000 
threshold  in  §  1.1298-lT(c)(2)(i)(A)(l)  is 
increased  to  $50,000  for  shareholders 
who  file  a  joint  return. 

These  temporary  regulations  provide 
special  rules  for  determining  whether 
the  $25,000  threshold  is  met  in  the  case 
of  indirect  ownership.  Under  §  1.1298- 
lT(c)(2)(ii),  shareholders  must  take  into 
account  all  PFIC  stock  owned  directly  or 
indirectly  except  for  PFIC  stock  owned 
through  another  United  States  person 
that  itself  is  a  shareholder  of  the  PFIC. 
Moreover,  for  these  purposes, 
shareholders  would  not  take  into 
account  PFIC  stock  owned  through 
another  PFIC  because  the  value  of  the 
stock  of  the  lower  tier  PFIC  is  reflected 
in  the  value  of  the  upper  tier  PFIC  stock. 

Shareholders  are  not  required  to 
obtain  an  appraisal  in  order  to 
determine  the  value  of  PFIC  stock. 
Section  1.1298-lT(c)(2)(iv)  provides 
that  shareholders  may  rely  upon 
periodic  account  statements  provided  at 
least  annually  to  determine  the  value  of 
a  PFIC  unless  the  shareholder  has 
reason  to  know  that  the  statements  do 
not  reflect  a  reasonable  estimate  of  the 
PFIC’s  value. 

C.  Time  and  Manner  for  Filing  Form 
8621 

Section  1298(f)  was  effective  on 
March  18,  2010.  As  stated  earlier.  Notice 
2010-34  provided  that  PFIC 
shareholders  that  were  not  otherwise 
required  to  file  Form  8621  prior  to 
March  18,  2010,  would  not  be  required 
to  file  an  annu^  report  under  section 
1298(f)  for  taxable  years  beginning 
before  March  18,  2010.  Furthermore, 
Notice  2011-55  suspended  the  ^ 
requirement  to  file  an  annual  report 
under  section  1298(f)  for  taxable  years 
beginning  on  or  after  March  18,  2010, 
for  PFIC  shareholders  that  were  not 
otherwise  required  to  file  Form  8621 
under  the  then-current  Instructions  to 
Form  8621.  Section  1.1298-lT(c)(3) 
provides  that  United  States  persons  are 
not  required  under  section  1298(f)  and 
these  regulations  to  file  an  annual  report 
with  respect  to  a  PFIC  for  a  taxable  year 
of  the  United  States  person  ending 
before  December  31,  2013.  The  rules 
described  in  Notice  2011-55  for 
suspended  taxable  years  (as  defined  in 
Notice  2011-55)  with  respect  to  section 
1298(f)  and  Form  8621  are  no  longer 
applicable.  For  taxable  years  ending  on 
or  after  December  31,  2013,  a 
shareholder  that  is  required  to  file  Form 
8621  under  these  regulations  with 
respect  to  a  PFIC  that  it  owns  during  a 
taxable  yeeu:  must  attach  Form  8621  to 
its  Federal  income  tax  return  (or,  if 
applicable,  partnership  or  exempt 


year.  See  §  1.1298-lT(d).  Although 
Notice  2011-55  is  no  longer  applicable 
with  respect  to  section  1298(f)  and  Form. 
8621,  these  regulations  do  not  affect 
Notice  2011-55  with  respect  to  filing 
requirements  under  section  6038D 
(relating  to  Form  8938). 

These  temporary  regulations  provide 
that  if  a  United  States  person  is  required 
to  file  Form  8621  with  respect  to  more 
than  one  PFIC,  the  United  States  person 
must  file  a  separate  Form  8621  for  each 
PFIC.  However,  United  States  persons 
that  file  a  joint  return  may  file  a  single 
Form  8621  with  respect  to  a  PFIC  in 
which  they  jointly  or  individually  own 
an  interest.  See  §  1.1298-lT(e). 

A  revised  Form  8621  has  been 
released  and  the  Instructions  to  the  form 
will  be  modified  to  reflect  the  filing 
requirements  under  section  1298(f)  and 
these  regulations. 

D.  Coordination  With  Other  Filing 
Requirements 

1.  Coordination  with  Other  PFIC  Filing 
Requirements 

A  shareholder  may  be  required  to  file 
Form  8621  pursuant  to  provisions  other 
than  those  under  section  1298(f)  and 
these  temporary  regulations.  For 
example,  §  1.1295-l(f)(2)(i)  requires  a 
shareholder  to  file  Form  8621  aimually 
in  connection  with  the  shareholder’s 
QEF  election.  Moreovw,  a  shareholder 
must  file  Form  8621  in  order  to  make 
certain  elections  (such  as  a  deemed  sale 
election  pursuant  to  §  1.1297-3(b)(4)). 
Nothing  in  section  1298(f)  or  these 
regulations  relieves  a  person  from  the 
obligation  to  file  Form  8621  under  any 
other  provision.  If  a  shareholder  is 
required  to  file  Form  8621  (or  successor 
form)  with  respect  to  a  PFIC  pursuant  to 
section  1298(f)  and  these  regulations,  as 
well  as  another  information  reporting 
obligation,  the  shareholder  may  file  a 
single  Form  8621  that  contains  all  of  the 
required  information. 

2.  Coordination  With  Section  6038D 

Section  6038D  requires  an  individual 
who  holds  any  interest  in  a  specified 
foreign  financial  asset  (as  defined  in 
section  6038D(b))  during  any  taxable 
year  to  provide  information  with  respect 
to  such  asset.  Certain  United  States 
persons  that  own  an  interest  in  a  PFIC 
may  be  subject  to  the  information 
reporting  requirements  of  both  sections 
1298(f)  and  6038D  with  respect  to  the 
PFIC  interest.  The  regulations  under 
section  6038D  provide  guidance 
coordinating  the  two  reporting 
requirements  to  eliminate  duplicative 
reporting.  See  §§  1.6038D-1T  through 
1.6038D-8T  for  rules  relating  to  section 
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6038D  reporting.  Pursuant  to  those  ' 
regulations,  in  order  to  avoid 
duplicative  reporting  of  assets,  a  United 
States  person  is  not  required  to  report  a 
PFIC  under  section  6038D  if  the  person 
reports  the  PFIC  on  a  timely  filed  Form 
8621  and  the  person’s  report  under 
section  6038D  (on  Form  8938)  indicates, 
as  provided  on  the  form,  that  the  person 
complied  with  its  Form  8621  filing 
requirement  with  respect  to  the  PFIC. 

E.  Form  5471  Filing  Obligations 

Pursuant  to  sections  6038  and  6046, 
certain  United  States  persons  are 
required  to  file  an  information  return  on 
Form  5471,  “Information  Return  of  U.S. 
Persons  with  Respect  to  Certain  Foreign 
Corporations,”  with  respect  to  their 
ownership  in  certain  foreign 
corporations  or  because  they  are  an 
officer  or  director  of  certain  foreign 
corporations. 

1 .  Constructive  Ownership  Exception 

Certain  United  States  persons 
otherwise  required  to  file  Form  5471  do 
not  have  to  file  if:  (i)  the  United  States 
person  does  not  directly  own  an  interest 
in  the  foreign  corporation,  (ii)  the 
United  States  person  would  otherwise 
be  required  to  furnish  the  information 
solely  by  reason  of  attribution  of  stock 
ownership  firom  a  United  States  person, 
and  (iii)  the  person  from  whom  the 
stock  ownership  is  attributed  furnishes 
all  of  the  information  required  to  be 
reported  by  the  person  to  whom  the 
stock  ownership  is  attributed 
(“constructive  ownership  exception”). 
See  §§  1.6038-2(j)(2)  and  1.6046- 
l(e)(4)(iii).  In  addition,  pursuant  to 
§§1.6038-2(j)(3)  and  1.6046-l(e)(5), 
shareholders  that  are  excepted  from 
filing  Form  5471  under  the  constructive 
ownership  exception  have  been 
required  to  file  a  statement  with  their 
returns  indicating  that  the  requirement 
to  provide  information  has  been 
satisfied  and  identifying  the  return  with 
which  the  information  was  or  will  be 
filed  and  the  place  of  filing.  The  IRS 
believes  that  this  statement  is  not 
necessary.  Accordingly,  these  temporary 
regulations  remove  the  requirement  to 
file  a  statement  in  circumstances  where 
a  United  States  person  qualifies  for  the 
constructive  ownership  exception.  See 
§§1.6038-2T(j)(3)  and  1.6046-lT(e)(5). 

2.  Section  953(c)  Shareholders 

As  discussed  earlier,  the  requirement 
to  fife  an  information  return  for  persons 
treated  as  United  States  shareholders 
under  section  953(c),  4s  well  as  certain 
United  States  persons  that  are  officers 
and  directors  of  the  CFG,  was  added  to 
the  Code  in  1988.  The  1991  proposed 


regulations  addressed  these  new  filing 
requirements. 

These  regulations  finalize  §  1.6046- 
l(al(2)  and  (c)  to  reflect  the  additional 
filing  requirement  imposed  on  United 
States  persons  treated  as  section  953(c) 
shareholders,  and  officers  and  directors 
of  CFCs  that  have  United  States  persons 
treated  as  section  953(c)  shareholders, 
without  any  substantive  changes  from 
the  1991  proposed  regulations.  • 

3.  Changes  To  Conform  the  Section  6046 
Regulations  to  the  Code  and  Current 
Information  Return  Form 

Section  6046(a)(1)(B)  through  (D) 
mandates  the  filing  of  an  information 
return  by  United  States  persons  that:  (i) 
acquire  10  percent  or  more  of  the  stock 
of  a  foreign  corporation;  (ii)  acquire 
stock,  which,  when  added  to  any  stock 
owned  on  the  date  of  acquisition,  equals 
10  percent  or  more  of  the  stock  of  the 
foreign  corporation;  (iii)  are  treated  as  a 
United  States  shareholder  under  section 
953(c)  with  respect  to  a  foreign 
corporation;  or  (iv)  become  a  United 
States  person  while  owning  10  percent 
or  more  of  the  stock  of  a  foreign 
corporation.  As  discussed  earlier,  prior 
to  the  modifications  made  by  the 
Taxpayer  Relief  Act,  the  stock 
ownership  threshold  at  which  reporting 
was  required  was  5  percent.  Section 
1.6046-1  was  published  in  1962,  when 
the  stock  ownership  threshold  was  5 
percent.  These  regulations  revise 
§  1.6046-1  to  reflect  the  10  percent 
ownership  threshold  change  that  was 
made  in  the  Taxpayer  Relief  Act.  These 
regulations  also  revise  the  examples  to 
reflect  the  10  percent  ownership 
threshold. 

In  addition,  several  paragraphs  of 
§  1.6046-1  reference  “Form  959”, 

Return  by  an  Officer,  Director,  or 
Shareholder  with  Respect  to  the 
Organization  or  Reorganization  of  a 
Foreign  Corporation  and  Acquisition  of 
Stock.  Form  959  was  replaced  in  1983 
-  by  Form  5471.  These  regulations  modify 
§  1.6046-1  to  reference  Form  5471  (or 
subsequent  form),  rather  than  Form  959, 
and  remove  §  1.6046-l(f)(4),  which 
described  Form  959. 

Effect  on  Other  Documents 

Notice  2010-34  (2010-1  CB  612)  is 
obsolete  as  of  December  31,  2013. 

Notice  2011-55  (2011-29  CB  663)  is 
partially  obsolete  as  of  December  31, 
2013.  Notice  2011-55  is  only  obsolete 
with  respect  to  section  1298(f)  and  Form 
8621.  Notice  2011-55  continues  to  be  in 
effect  with  respect  to  section  6038D  and 
Form  8938. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866,  as 
supplemented  by  Executive  Order 
13653.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  and 
(d)  of  the  Administrative  Procedure  Act 
(5  U.S.C.  chapter  5)  does  not  apply  to 
these  regulations.  For  applicability  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6),  please  refer  to  the  cross- 
referenced  notice  of  proposed 
rulemaking  published*elsewhere  in  this 
issue  of  the  Federal  Register.  Pursuant 
to  section  7805(f),  these  regulations 
have  been  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 
The  principal  authors  of  these 
regulations  are  Barbara  E.  Rasch  and 
Susan  E.  Massey *of  the  Office  of 
Associate  Chief  Counsel  (International). 
However,  other  personnel  from  the  IRS 
and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows; 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  as  follows: 

Authority;  26  U.S.C.  7805  *  *  * 

Sections  1.1291-lT,  1.1291-9, 1.1291-9T, 
and  1.1298— IT  also  issued  under  26  U.S.C. 
1298(a)  and  (g)  *  *  * 

Section  1.1298-lT  also  issued  under  26 
U.S.C.  1298(f)  and  (g)  *  *  * 

Section  1.6038-2T  also  issued  under  26 
U.S.C.  6038(d)  *  *  • 

Section  1.6046-lT  also  issued  under  26 
U.S.C.  6046(b)  *  *  * 

■  Par.  2.  Section  1.1291-OT  is  added  to 
read  as  follows: 

§  1.1291-OT  Passive  foreign  investment  ' 
company — ^tabie  of  contents  (temporary). 

This  section  lists  the  table  of  contents 
for  §§  1.1291-;T  and  1.1291-9T. 

§  1.1291-lT  Taxation  of  United  States 
persons  that  are  shareholders  of  section 
1291  funds  (temporary). 

(a)  through  (b)(2)(i)  [Reserved]. 

(ii)  Pedigreed  QEF. 

(b) (2)(iii)  and  (iv)  [Reserved]. 
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(v)  Section  1291  fund. 

(3)  through  (6)  (Reserved). 

(7)  Shareholder. 

(8)  Indirect  shareholder. 

(i)  In  general. 

(ii)  Ownership  through  a  corporation. 

(A)  Ownership  through  a  non-PFIC 
foreign  corporation. 

(B)  Ownership  through  a  PFIC. 

(C)  Ownership  through  a  domestic 
corporation. 

(iii)  Ownership  through  pass-through 
entities. 

(A)  Partnerships. 

(B)  S  Corporations. 

(C)  Estates  and  nongrantor  trusts. 

(D)  Grantor  trusts. 

(c)  through  (j)  (Reserved). 

(k)  Effective/applicability  dates. 

§  1 .1291  -^T  Deemed  dividend  election 
(temporary). 

(a)  through  (j)(2)  (Reserved). 

(3)  Shareholder. 

(k)  Effective/applicability  date. 

■  Par.  3.  Section  1.1291-lT  is  added  to 
read  as  follows: 

§1.129T-1T  Taxation  of  United  States 
persons  that  are  shareholders  of  section 
1291  funds  (temporary). 

(a)  through  {b)(2)(i)  (Reserved). 

(ii)  Pedigreed  QEF.  A  PFIC  is  a 

pedigreed  QEF  with  respect  to  a 
shareholder  if  the  PFIC  has  been  a  QEF 
with  respect  to  the  shareholder  for  all 
taxable  years  during  which  the 
corporation  was  a  PFIC  that  are 
included  wholly  or  partly  in  the 
shareholder’s  holding  period  of  the  PFIC 
stock. 

(b) (2)(iii)  and  (iv)  (Reserved). 

(v)  Section  1291  fund.  A  PFIC  is  a 
section  1291  fund  with  respect  to  a 
shareholder  unless  the  PFIC  is  a 
pedigreed  QEF  with  respect  to  the 
shareholder  or  a  section  1296  election  is 
in  effect  with  respect  to  the  shareholder. 

(3)  through  (6)  (Reserved). 

(7)  Shareholder.  A  shareholder  is  a 
United  States  person  that  directly  owns 
stock  of  a  PFKZ  (a  direct  shareholder),  or 
that  is  an  indirect  shareholder  (as 
defined  in  section  1298(a)  and 
paragraph  (b)(8)  of  this  section).  For 
purposes  of  sections  1291  and  1298,  a 
domestic  partnership  or  S  corporation 
(as  defined  in  section  1361)  is  not 
treated  as  a  shareholder  of  a  PFIC  except 
for  purposes  of  any  information  , 
reporting  requirements,  including  the 
requirement  to  file  an  annual  report 
under  section  1298(f).  In  addition,  to  the 
extent  that  a  person  is  treated  under 
sections  671  through  678  as  the  owner 
of  a  portion  of  a  domestic  trust,  the  trust 
is  not  treated  as  a  shareholder  of  a  PFIC 
with  respect  to  PFIC  stock  held  by  that 
portion  of  the  trust,  except  for  purposes 


of  the  information  reporting 
requirements  of  §  1.1298-lT(b)(3)(i) 
(imposing  an  information  reporting 
requirement  on  domestic  liquidating 
trusts  and  fixed  investment  trusts). 

(8)  Indirect  shareholder — (i)  In 
general.  An  indirect  shareholder  of  a 
PFIC  is  a  United  States  person  that 
indirectly  owns  stock  of  a  PFIC.  A 
person  indirectly  owns  stock  when  it  is 
treated  as  owning  stock  of  a  corporation 
’owned  by  another  person,  including 
another  United  States  person,  under  this 
paragraph  (b)(8).  In  applying  this 
paragraph  (b)(8),  the  determination  of  a 
person’s  indirect  ownership  is  made  on 
the  basis  of  all  the  facts  and 
circumstances  in  each  case;  the 
substance  rather  than  the  form  of 
ownership  is  controlling,  taking  into 
account  the  purpose  of  sections  1291 
through  1298. 

(ii)  Ownership  through  a 
corporation — (A)  Ownership  through  a 
non-PFIC  foreign  corporation.  A  person 
that  directly  or  indirectly  owns  50 
percent  or  more  in  value  of  the  stock  of 
a  foreign  corporation  that  is  not  a  PFIC 
is  considered  to  own  a  proportionate 
amount  (by  value)  of  any  stock  owned 
directly  or  indirectly  by  the  foreign 
corporation. 

(B)  Ownership  through  a  PFIC.  A 
person  that  directly  or  indirectly  owns 
stock  of  a  PFIC  is  considered  to  own  a 
proportionate  amount  (by  value)  of  any 
stock  owned  directly  or  indirectly  by 
the  PFIC.  Section  1297(d)  shall  not 
apply  in  determining  whether  a 
corporation  is  a  PFIC  for  purposes  of 
this  paragraph  (b)(8)(ii)(B). 

(C)  Ownership  through  a  domestic 
corporation.  Except  as  provided  in 
paragraph  (b)(8)(iii)(B)  of  this  section,  if 
stock  of  a  section  1291  fund  is  not 
treated  as  owned  indirectly  by  a  United 
States  person  under  this  paragraph 

(b)(8)  (determined  without  regard  to  this 
paragraph  (b)(8)(ii)(C)),  but  would  be 
treated  as  owned  by  a  United  States 
person  if  paragraph  (b)(8)(ii)(A)  of  this 
section  applied  to  domestic 
corporations  as  well  as  foreign 
corporations,  then  the  stock  is 
considered  owned  by  the  United  States 
person. 

(iii)  Ownership  through  pass-through 
entities — (A)  Partnerships.  If  a  foreign  or 
domestic  partnership  directly  or 
indirectly  owns  stock,  the  partners  of 
the  partnership  are  considered  to  own 
such  stock  proportionately  in 
accordance  with  their  ownership 
interests  in  the  partnership. 

(B)  S  Corporations.  If  an  S  corporation 
directly  or  indirectly  owns  stock,  each 
S  corporation  shareholder  is  considered 
to  own  such  stock  proportionately  in 


accordance  with  the  shareholder’s 
ownership  interest  in  the  S  corporation. 

(C)  Estates  and  nongrantor  trusts.  If  a 
foreign  or  domestic  estate  or  nongrantor 
trust  (other  than  an  employees’  trust 
described  in  section  401(a)  that  is 
exempt  fi:om  tax  under  section  501(a)) 
directly  or  indirectly  owns  stock,  each 
beneficiary  of  the  estate  or  trust  is 
considered  to  own  a  proportionate 
amount  of  such  stock.  For  purposes  of 
this  paragraph  (b)(8)(iii)(C),  a 
nongrantor  trust  is  any  trust  or  portion 
of  a  trust  that  is  not  treated  as  owned 
by  one  or  more  persons  under  sections 
671  through  679. 

(D)  Grantor  trusts.  If  a  foreign  or 
domestic  trust  directly  or  indirectly 
owns  stock,  a  person  that  is  treated 
under  sections  671  through  679  as  the 
owner  of  any  portion  of  the  trust  that 
holds  an  interest  in  the  stock  is 
considered  to  own  the  interest  in  the 
stock  held  by  that  portion  of  the  trust. 

(c)  (1)  and  (2)  (Reserved). 

(3)  (Reserved).  For  further  guidance, 
see§1.1291-l(c)(3). 

(d)  (Reserved). 

(e)  (Reserved).  For  further  guidance, 
see  §  1.1 291-1  (e). 

(f)  through  (i)  (Reserved). 

(j)  (Reserved).  For  further  guidance, 
see  §1.1291-l(j). 

(k)  Effective/applicability  dates. 
Paragraphs  (b)(2)(ii),  (b)(2)(v),  (b)(7),  and 
(b)(8)  of  this  section  apply  to  taxable 
years  of  shareholders  ending  on  or  after 
December  31,  2013. 

(l)  Expiration  date.  The  applicability 
of  paragraphs  (b)(2)(ii),  (b)(2)(v),  (b)(7), 
and  (b)(8)  of  this  section  expires  on 
December  30,  2016. 

■  Par.  4.  Section  1.1291-9  is  amended 
by  revising  paragraph  (j)(3)  and  adding 
paragraph  (k)(3)  to  read  as  follows: 

§1.1 291  -9  Deemed  dividend  election. 
***** 

(j) *  *  * 

(3)  (Reserved).  For  further  guidance 
see§1.1291-9T(j)(3). 

(k)  *  *  * 

(3)  (Reserved).  For  further  guidance 
see  §1.1291-9T(k)(3). 

■  Par.  5.  Section  1.1291-9T  is  added  to 
read  as  follows: 

§  1 .1291-9T  Deemed  dividend  election 
(temporary). 

(a)  through  (j)(2)  (Reserved).  For 
further  guidance  see  §  1.1291-9(a) 
through  (j)(2). 

(3)  Shareholder.  A  shareholder  is  a 
United  States  person  that  is  a 
shareholder  as  defined  in  §  1.1291- 
lT(b)(7)  or  an  indirect'shareholder  as 
defined  in  §  1.129J^lT(b)(8). 

(k)  Effective/applicability  date — (1) 
(Reserved).  For  further  guidance  see 
§1.1291-9(k)(l). 
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(2)  [Reserved].  For  further  guidance 
see  §  1.1291-9(k){2). 

(3)  Paragraph  {j)(3)  of  this  section 
applies  to  taxable  years  of  shareholders 
ending  on  or  after  December  31,  2013. 

(1)  Expiration  date.  The  applicability 
of  paragraph  (j)(3)  of  this  section  expires 
on  December  30,  2016. 

■  Par.  6.  Section  1.1298-OT  is  added  to 
read  as  follows: 

§1.1 298-OT  Passive  foreign  investment 
company — ^table  of  contents  (temporary). 

This  section  lists  the  table  of  contents 
for  §  1.1298-lT. 

§1.1 298-1 T  Section  1 298(f)  annual 
reporting  requirements  for  United  States 
persons  that  are  shareholders  of  a  passive 
foreign  investment  company  (temporary). 

(a)  Overview. 

(b)  Requirement  to  file. 

(1)  General  rule. 

(2)  Additional  requirement  to  file  for 
pertain  indirect  shareholders. 

(i)  General  rule. 

(ii)  Exception  to  indirect  shareholder 
ref>orting  for  certain  QEF  inclusions  and 
MTM  inclusions. 

(3)  Special  rules  for  estates  and  trusts. 

(i)  Domestic  liquidating  trusts  and 
fixed  investment  trusts. 

(ii)  Foreign  pension  funds. 

(iii)  Beneficiaries  of  foreign  estates 
and  trusts. 

(c)  Exceptions. 

(1)  Exception  if  shareholder  is  a  tax 
exempt  entity. 

(2)  Exception  if  aggregate  value  of 
shareholder’s  PFIC  stock  is  $25,000  or 
less,  or  value  of  shareholder’s  indirect 
PFIC  stock  is  $5,000  or  less. 

(i)  General  rule. 

(ii)  Determination  of  the  $25,000 
threshold  in  the  case  of  indirect 
ownership. 

(iii)  Application  of  the  $25,000 
exception  to  shareholders  who  file  a 
joint  return. 

(iv)  Reliance  on  periodic  account 
statements. 

(3)  Exception  for  taxable  years  ending 
before  December  31,  2013. 

(d)  Time  and  manner  for  filing. 

(e)  Separate  annual  report  for  each 
PFIC. 

(1)  General  rule. 

(2)  Special  rule  for  shareholders  who 
file  a  joint  return. 

(f)  (Iloordination  rule. 

(g)  Examples. 

(h)  Effective/applicability  date. 

■  Par.  7.  Section  1.1298-lT  is  added  to 
read  as  follows: 

§  1.1298-lT  Section  1298(f)  annual 
reporting  requirements  for  United  States 
persons  that  are  shareholders  of  a  passive 
foreign  investment  company  (temporary). 

(a)  Overview.  This  section  provides 
rules  regarding  the  reporting 


requirements  under  section  1298(f) 
applicable  to  a  United  States  person  that 
is  a  shareholder  (as  defined  in  §  1.1291- 
lT(b)(7))  of  a  passive  foreign  investment 
company  (PFIC).  Paragraph  (b)  of  this 
section  provides  the  section  1298(f) 
annual  reporting  requirements  generally 
applicable  to  United  States  persons. 
Paragraph  (c)  of  this  section  sets  forth 
exceptions  to  reporting  for  certain 
shareholders  that  are  tax  exempt 
entities,  that  own  PFIC  stock  with  an 
aggregate  value  of  $25,000  or  less,  or 
that  own  certain  PFIC  stock  with  a  value 
of  $5,000  or  less,  and  provides  an 
exception  to  reporting  for  all 
shareholders  for  taxable  years  ending 
before  December  31,  2013.  Paragraph  (d) 
of  this  section  provides  rules  regarding 
the  time  and  manner  of  filing  the  annual 
report.  Paragraph  (e)  of  this  section  sets 
forth  the  requirement  to  file  a  separate 
annual  report  with  respect  to  each  PFIC. 
Paragraph  (f)  of  this  section  coordinates 
the  requirement  to  file  an  annual  report 
under  section  1298(f)  with  the 
requirement  to  file  an  annual  report 
under  other  provisions  of  the  Internal 
Revejiue  Code  (Code).  Paragraph  (g)  of 
this  section  sets  forth  examples 
illustrating  the  application  of  this 
section. 

(b)  Requirement  to  file — (1)  General 
rule.  Except  as  otherwise  provided  in 
this  section,  a  United  States  person  that 
is  a  shareholder  of  a  PFIC  must 
complete  and  file  Forih  8621, 
“Information  Return  by  a  Shareholder  of 
a  Passive  Foreign  Investment  Company 
or  Qualified  Electing  Fund”  (or 
successor  form),  under  section  1298(f) 
and  these  regulations  for  the  PFIC  if, 
during  the  shareholder’s  taxable  year, 
the  shareholder — 

(1)  Directly  owns  stock  of  the  PFIC; 

(ii)  Is  an  indirect  shareholder  under 

§  1.1291-lT(b)(8)  that  holds  any  interest 
in  the  PFIC  through  one  or  more 
entities,  each  of  which  is  foreign;  or 

(iii)  Is  an  indirect  shareholder  under 
§  1.1291-lT(b)(8)(iii)(D)  that  is  treated 
under  sections  671  through  678  as  the 
owner  of  any  portion  of  a  trust 
described  in  section  7701(a)(30)(E)  that 
owns,  directly  or  indirectly  through  one 
or  more  entities,  each  of  which  is 
foreign,  any  interest  in  the  PFIC. 

(2)  Additional  requirement  to  file  for 
certain  indirect  shareholders — (i) 
General  rule.  Except  as  otherwise 
provided  in  this  section,  an  indirect 
shareholder  that  owns  an  interest  in  a 
PFIC  through  one  or  more  United  States 
persons  also  must  file  Form  8621  (or 
successor  form)  with  respect  to  the  PFIC 
under  section  1298(f)  and  these 
regulations  if,  during  the  indirect 
shareholder’s  taxable  year,  the  indirect 
shareholder  is — 


(A)  Treated  as  receiving  an  excess 
distribution  (within  the  meaning  of 
section  1291(b))  with  respect  to  the 
PFIC; 

(B)  Treated  as  recognizing  gain  that  is 
treated  as  an  excess  distribution  (under 
section  1291(a)(2))  as  a  result  of  a 
disposition  of  the  PFIC; 

(C)  Required  to  include  an  amount  in 
income  under  section  1293(a)  with 
respect  to  the  PFIC  (QEF  inclusion); 

(D)  Required  to  include  an  amount  in 
income  under  section  1296(a)  with 
respect  to  the  PFIC  (MTM  inclusion);  or 

(E)  Required  to  report  the  status  of  a 
section  1294  election  with  respect  to  the 
PFIC  (see  §  1.1294-lT(h)). 

(ii)  Exception  to  indirect  shareholder  ' 
reporting  for  certain  QEF  inclusions  and 
MTM  inclusions.  Except  as  otherwise 
provided  in  this  paragraph  (b)(2)(ii),  the 
filing  requirements  under  paragraph 
(b)(2)(i)(C)  and  (D)  of  this  section  do  not 
apply  with  respect  to  a  PFIC  owned  by 
an  indirect  shareholder  described  in 
paragraph  (b)(2)(i)(C)  or  (b)(2)(i)(D)  of 
this  section  if  another  shareholder 
through  which  the  indirect  shareholder 
owns  an  interest  in  the  PFIC  timely  files 
Form  8621  (or  successor  form)  with 
respect  to  the  PFIC  under  paragraph 
(b)(1)  or  (b)(2)  of  this  section.  However, 
the  exception  in  this  paragraph  (b)(2)(ii) 
does  not  apply  with  respect  to  a  PFIC 
owned  by  an  indirect  shareholder 
described  in  paragraph  (b)(2)(i)(C)  of 
this  section  that  owns  the  PFIC  through 
a  domestic  partnership  or  S  corporation 
if  the  domestic  partnership  or  S 
corporation  does  not  make  a  qualified 
electing  fund  election  with  respect  to 
the  PFIC  (see  §  1.1293-l(c)(2)(ii), 
addressing  QEF  stock  transferred  to  a 
pass  through  entity  that  does  not  mak  ? 
a  section  1295  election). 

(3)  Special  rules  for  estates  and 
trusts — (i)  Domestic  liquidating  trusts 
and  fixed  investment  trusts.  A  United 
States  person  that  is  treated  under 
sections  671  through  678  as  the  owner 
of  any  portion  of  a  trust  described  in 
section  7701(a)(30)(E)  that  owns, 
directly  or  indirectly,  any  interest  in  a 
PFIC  is  not  required  under  section 
1298(f)  and  these  regulations  to  file 
Form  8621  (or  successor  form)  with 
respect  to  the  PFIC  if  the  trust  is  either 
a  domestic  liquidating  trust  under 
§  301.7701— 4(d)  of  this  chapter  created 
pursuant  to  a  court  order  issued  in  a 
bankruptcy  under  Chapter  7  (11  U.S.C. 
701  et  seq.)  of  the  Ban^uptcy  Code  or 
a  confirmed  plan  under  Chapter  11  (11 
U.S.C.  1101  et  seq.)  of  the  Bankruptcy 
Code,  or  a  widely  held  fixed  investment 
trust  under  §  1.671-5.  Such  a  trust  is 
treated  as  a  shareholder  for  purposes  of 
section  1298(f)  and  these  regulations, 
and  thus,  except  as  otherwise  provided 
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in  this  section,  the  trust  is  required 
under  section  1298(f)  and  these 
regulations  to  file  Form  8621  (or 
successor  form)  with  respect  to  the  PFIC 
as  provided  in  paragraphs  (b)(1)  and 

(b)(2)  of  this  section. 

(ii)  Foreign  pension  funds.  A  United 
States  person  that  is  treated  as  the 
owner  of  any  portion  of  a  trust 
described  in  section  7701(a)(31)(B)  that 
owns,  directly  or  indirectly,  any  interest 
in  a  PFIC  is  not  required  under  section 
1298(f)  and  these  regulations  to  file 
Form  8621  (or  successor  form)  with 
respect  to  the  PFIC  if  the  foreign  trust 

is  a  foreign  pension  fund  (including  a 
foreign  pension  fund  that  is  an  . 
individual  retirement  plan)  operated 
principally  to  provide  pension  or 
retirement  benefits,  and,  pursuant  to  an 
income  tax  convention  to  which  the 
United  States  is  a  party,  income  earned 
by  the  pension  fund  may  be  taxed  as  the 
income  of  the  owner  of  the  trust  only 
when  and  to  the  extent  the  income  is 
paid  to,  or  for  the  benefit  of,  the  owner. 

(iii)  Beneficiaries  of  foreign  estates 
and  trusts.  A  United  States  person  that 
is  considered  to  own  an  interest  in  a 
PFIC  because  it  is  a  beneficiary  of  an 
estate  described  in  section 
7701(a)(31)(A)  or  a  trust  described  in 
section  7701(a)(31)(B)  that  owns, 
directly  or  indirectly,  stock  of  a  PFIC, 
and  that  has  not  made  an  election  under 
section  1295  or  1296  with  respect  to  the 
PFIC,  is  not  required  under  section 
1298(f)  and  these  regulations  to  file 
Form  8621  (or  successor  form)  with 
respect  to  the  stock  of  the  PFIC  that  it 

is  considered  to  own  through  the  estate 
or  trust  if,  during  the  beneficiary’s 
taxable  year,  the  beneficiary  is  not 
treated  as  receiving  an  excess 
distribution  (within  the  meaning  of 
section  1291(b))  or  as  recognizing  gain 
that  is  treated  as  an  excess  distribution 
(under  section  1291(a)(2))  with  respect 
to  the  stock. 

(c)  Exceptions — (1)  Exception  if 
shareholder  is  a  tax  exempt  entity.  A 
shareholder  that  is  an  organization 
exempt  under  section  501(a)  because  it 
is  described  in  section  501(c),  501(d),  or 
401(a),  a  state  college  or  university 
described  in  section  511(a)(2)(B),  a  plan 
described  in  section  403(b)  or  457(b),  an 
individual  retirement  plan  or  annuity  as 
defined  in  section  7701(aK37),  or  a 
qualified  tuition  program  described  in 
section  529  or  530  is  not  required  under 
section  1298(f)  and  these  regulations  to  ‘ 
file  Form  8621  (or  successor  form)  with 
respect  to  a  PFIC  unless  the  income 
derived  with  respect  to  the  PFIC  stock 
would  be  taxable^to  the  organization 
under  subchapter  F  of  Subtitle  A  of  the 
Code. 


(2)' Exception  if  aggregate  value  of 
shareholder’s  PFIC  sto^  is  $25,000  or 
less,  or  value  of  shareholder’s  indirect 
PFIC  stock  is  $5,000  or  less — (i)  General 
rule.  A  shareholder  is  not  required 
under  section  1298(f)  and  these 
regulations  to  file  Form  8621  (or 
successor  form)  with  respect  to  a  section 
1291  fund  (as  defined  in  §  1.1291- 
lT(b)(2)(v))  for  a  shareholder’s  taxable 
year  if — 

(A)  On  the  last  day  of  the 
shareholder’s  taxable  year, 

(1)  The  value  of  all  PFIC  stock  owned 
directly  or  indirectly  under  section 
1298(a)  and  §  1.1291-lT(b)(8)  by  the 
shareholder  is  $25,000  or  less;  or 

(2)  The  section  1291  fund  stock  is 
indirectly  owned  by  the  shareholder 
under  section  1298(a)(2)(B)  and 

§  1.1291-lT(b)(8)(ii)(B),  and  the  value  of 
the  section  1291  fund  stock  indirectly 
owned  by  the  shareholder  is  $5,000  or 
less; 

(B)  The  shareholder  is  not  treated  as 
receiving  an  excess  distribution  (within 
the  meaning  of  section  1291(b))  with 
respect  to  the  section  1291  fund  during 
the  taxable  year  or  as  recognizing  gain 
treated  as  an  excess  distribution  under 
section  1291(a)(2)  as  the  result  of  a 
disposition  of  the  section  1291  fund 
during  the  taxable  year;  and 

(C)  An  election  under  section  1295 
has  not  been  made  to  treat  the  section 
1291  fund  as  a  qualified  electing  funcf 
with  respect  to  the  shareholder. 

(ii)  Determination  of  the  $25,000 
threshold  in  the  case  of  indirect 
ownership.  For  purposes  of  determining 
the  value  of  stock  held  by  a  shareholder 
for  purposes  of  paragraph  (c)(2)(i)(A)(l) 
of  this  section,  the  shareholder  must 
take  into  account  the  value  of  all  PFIC 
stock  owned  directly  or  indirectly  under 
section  1298(a)  and  §  1.1291-lT(b)(8), 
except  for  PFIC  stock  that  is — 

(A)  Owned  through  another  United 
States  person  that  itself  is  a  shareholder 
of  the  PFIC  (including  a  domestic 
partnership  or  S  corporation  treated  as 
a  shareholder  of  a  PFIC  for  purposes  of 
information  reporting  requirements 
applicable  to  a  shareholder);  or 

(B)  Owned  through  a  PFIC  under 
section  1298(a)(2)(B)  and  §  1.1291- 
lT(b)(8)(ii)(B). 

(iii)  Application  of  the  $25,000 
exception  to  shareholders  who  file  a 
joint  return.  In  the  case  of  a  joint  return, 
the  exception  described  in  paragraph 
(c)(2)(i)(A)(I)  of  this  section  shall  apply 
if  the  value  of  all  PFIC  stock  owned 
directly  or  indirectly  (as  determined 
under  section  1298(a),  §  1.1291- 
lT(b)(8),  and  paragraph  (c)(2)(ii)  of  this 
section)  by  both  spouses  is  $50,000  or 
less,  and  all  of  the  other  applicable 


requirements  of  paragraph  (c)(2)  are 
met. 

(iv)  Reliance  on  periodic  account 
statements.  A  shareholder  may  rely 
upon  periodic  account  statements 
provided  at  least  annually  to  determine 
the  value  of  a  PFIC  unless  the 
shareholder  has  actual  knowledge  or 
reason  to  know  based  on  readily 
accessible  information  that  the 
statements  do  not  reflect  a  reasonable 
estimate  of  the  PFIC’s  value. 

(3)  Exception  for  taxable  years  ending 
before  December  31,  2013.  A  United 
States  person  is  not  required  under 
section  1298(f)  and  these  regulations  to 
file  an  annual  report  with  respect  to  a 
PFIC  for  a  taxable  year  of  the  United 
States  person  ending  before  December 
31,  2013. 

(d)  Time  and  manner  for  filing.  A 
United  States  person  required  under 
section  1298(f)  and  these  regulations  to 
file  Form  8621  (or  successor  form)  with 
respect  to  a  PFIC  must  attach  the  form 
to  its  Federal  income  tax  return  (or,  if 
applicable,  partnership  or  exempt 
organization  return)  for  the  taxable  year 
to  which  the  filing  obligation  relates  on 
or  before  the  due  date  (including 
extensions)  for  the  filing  of  the  return. 

In  the  case  of  any  failure  to  report 
information  that  is  required  to  be 
reported  pursuant  to  section  1298(f)  and 
these  regulations,  the  time  for 
assessment  of  tax  will  be  extended 
pursuant  to  section  6501(c)(8). 

(e)  Separate  annual  report  for  each 
PFIC — (1)  General  rule.  If  a  United 
States  person  is  required  under  section 
1298(f)  and  these  regulations  to  file 
Form  8621  (or  successor  form)  with 
respect  to  more  than  one  PFIC,  the 
United  States  person  must  file  a 
separate  Form  8621  (or  successor  form) 
for  each  PFIC. 

(2)  Special  rule  for  shareholders  who 
file  a  joint  return.  United  States  persons 
that  file  a  joint  return  may  file  a  single 
Form  8621  (or  successor  form)  with 
respect  to  a  PFIC  in  which  they  jointly 
or  individually  own  an  interest. 

(f)  Coordination  rule.  A  United  States 
person  that  is  a  shareholder  of  a  PFIC 
may  file  a  single  Form  8621  (or 
successor  form)  with  respect  to  the  PFIC 
that  contains  all  of  the  information 
required  to  be  reported  pursuant  to 
section  1298(f)  and  these  regulations 
and  any  other  information  reporting 
requirements  or  election  rules. 

(g)  Examples.  Jhe  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  General  requirement  to  file,  (i) 
Facts.  In  2013,  J,  a  United  States  citizen, 
directly  owns  an  interest  in  Partnership  X,  a 
domestic  partnership,  which,  in  turn,  owns 
.  an  interest  in  A  Corp,  which  is  a  PFIC.  In 
addition,  J  directly  owns  an  interest  in 
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Partnership  Y,  a  foreign  partnership,  which, 
in  turn,  owns  an  interest  in  A  Corp.  Neither 
J  nor  Partnership  X  has  made  a  qualified 
electing  fund  election  under  section  1295  or 
a  mark  to  market  election  under  section  1296 
with  respect  to  A  Corp.  As  of  the  last  day  of 
2013,  the  value  of  Partnership  X’s  interest  in 
A  Corp  is  $200,000,  and  the  value  of  J’s 
proportionate  share  of  Partnership  Y’s 
interest  in  A  Corp  is  $100,000.  During  2013, 

J  is  not  treated  as  receiving  an  excess 
distribution  or  recognizing  gain  treated  as  an 
excess  distribution  with  respect  to  A  Corp. 
Partnership  X  timely  files  a  Form  8621  under 
section  1298(f)  and  paragraph  (b)(1)  of  this 
section  with  respect  to  A  Corp  for  2013. 

(ii)  Results.  ]  is  the  first  United  States 
person  in  the  chain  of  ownership  with 
respect  to  J’s  interest  in  A  Corp  held  through 
Partnership  Y.  Under  paragraph  (b)(1)  of  this 
section,  J  must  file  a  Form  8621  under 
section  1298(f)  with  respect  to  J’s  interest  in 
A  Corp  held  through  Partnership  Y  because 
J  is  an  indirect  shareholder  of  A  Corp  under 
§  1.1291-lT(b)(8)  that  holds  PFIC  stock 
through  a  foreign  entity  (Partnership  Y),  and 
there  are  no  other  United  States  persons  in 
the  chain  of  ownership.  The  fact  that 
Partnership  X  filed  a  Form  8621  with  respect 
to  A  Corp  does  not  relieve  J  of  the  obligation 
under  paragraph  (b)(1)  of  this  section  to  file 
a  Form  8621  with  respect  to  J’s  interest  in  A 
Corp  held  through  Partnership  Y. 

Example  2.  Application  of  the  $25,000 
exception,  (i)  Facts.  In  2013,  J,  a  United 
States  citizen,  directly  owns  stock  of  A  Corp, 

B  Corp,  and  C  Corp,  all  of  which  were  PFICs 
during  2013.  As  of  the  last  day  of  2013,  the 
value  of  J’s  interests  was  $5,000  in  A  Corp, 
$10,000  in  B  Corp,  and  $4,000  in  C  Corp.  J 
timely  filed  an  election  under  section  1295 
to  treat  A  Corp  as  a  qualified  electing  fund 
for  the  first  year  in  .which  A  Corp  qualified 
as  a  PFIC,  and  a  mark-to-market  election 
under  section  1296  with  respect  to  the  stock 
of  B  Corp.  J  did  not  make  a  qualified  electing 
fund  election  under  section  1295  or  a  mark 
to  market  election  under  section  1296  with 
respect  to  C  Corp.  J  did  not  receive  an  excess 
distribution  or  recognize  gain  treated  as  an 
excess  distribution  in  respect  of  C  Corp 
during  2013. 

(ii)  Results.  Under  paragraph  (b)(1)  of  this 
section,  J  must  file  separate  Forms  8621  with 
respect  to  A  Corp  and  B  Corp  for  2013. 
However,  J  is  not  required  to  file  a  Form  8621 
with  respect  to  C  Corp  because  J  owns,  in  the 
aggregate,  PFIC  stock  with  a  value  of  less 
than  $25,000  on  the  last  day  of  J’s  taxable 
year,  C  Corp  is  not  subject  to  a  qualified 
^  electing  fund  election  or  mark  to  market 
election  with  respect  to  J,  and  J  did  not 
receive  an  excess  distribution  in  respect  of  C 
Corp  or  recognize  gain  treated  as  an  excess 
distribution  in  respect  of  C  Corp  during  2013. 
Therefore,  J  qualifies  for  the  $25,000 
exception  in  paragraph  (c)(2)  of  this  section 
with  respect  to  C  Corp: 

Example  3.  Application  of  t lie  $25,000 
exception  to  indirect  shareholder,  (i)  Facts.  E, 
a  United  States  citizen,  directly  owns  an 
interest  in  Partnership  X,  a  domestic 
partnership.  Partnership  X,  in  turn,  directly 
owns  an  interest  in  A  Corp  and  B  Corp,  both 
of  which  are  PFICs.  Partnership  X  timely 
filed  an  election  under  section  1295  to  treat 


B  Corp  as  a  qualified  electing  fund  for  the 
first  year  in  which  B  Corp  qualified  as  a 
PFIC.  In  addition,  E  directly  owns  an  interest 
in  C  Corp,  which  is  a  PFIC.  C  Corp,  in  turn, 
owns  an  interest  in  D  Corp,  which  is  a  PFIC. 

E  has  not  made  a  qualified  electing  fund 
election  under  section  1295  or  a  mark  to 
market  election  under  section  1296  with 
respect  to  A  Corp,  C  Corp,  or  D  Corp.  As  of 
the  last  day  of  2013,  the  value  of  Partnership 
X’s  interest  in  A  Corp  is  $30,000,  the  value 
of  Partnership  X’s  interest  in  B  Corp  is 
$30,000,  the  value  of  E’s  indirect  interest  in 
A  Corp  is  $10,000,  the  value  of  E’s  indirect 
interest  in  B  Corp  is  $10,000,  the  value  of  E’s 
interest  in  C  Corp  is  $20,000,  and  the  value 
of  C  Corp’s  interest  in  D  Corp  is  $10,000. 
During  2013,  E  did  not  receive  an  excess 
distribution,  or  recognize  gain  treated  as  an 
excess  distribution,  with  respect  to  A  Corp, 

C  Corp,  or  D  Corp.  Partnership  X  timely  files 
Forms  8621  under  section  1298(f)  and 
paragraph  (b)(1)  of  this  section  with  respect 
to  A  Corp  and  B  Corp  for  2013. 

(ii)  Results.  Under  paragraph  (b)  of  this 
section,  E  does  not  have  to  file  a  Form  8621 
under  section  1298(f)  and  these  regulations 
with  respect  to  A  Corp  because  E  is  not  the 
United  States  person  that  is  at  the  lowest  tier 
in  the  chain  of  ownership  with  respect  to  A 
Corp  and  E  did  not  receive  an  excess 
distribution  or  recognize  gain  treated  as  an 
excess  distribution  with  respect  to  A  Corp. 
Furthermore,  under  paragraph  (b)(2)(ii)  of 
this  section,  E  does  not  have  to  file  a  Form 
8621  under  section  1298(f)  and  these 
regulations  with  respect  to  B  Corp  because 
Partnership  X  timely  filed  a  Form  8621^ith 
respect  to  B  Corp.  In  addition,  under 
paragraph  (c)(2)(ii)(A)  of  this  section,  E  does 
not  take  into  account  the  value  of  A  Corp  and  * 
B  Corp,  which  E  owns  through  Partnership 
X,  in  determining  whether  E  qualifies  for  the 
$25,000  exception.  Further,  under  paragraph 
(c)(2)(ii)(B)  of  this  section,  E  does  not  take 
into  account  the  value  of  D  Corp  in 
determining  whether  E  qualifies  for  the 
$25,000  exception.  Therefore,  even  though  E 
is  the  United  States  person  that  is  at  the 
lowest  tier  in  the  chain  of  ownership  with 
respect  to  C  Corp  and  D  Corp,  E  does  not 
have  to  file  a  Form  8621  with  respect  to  C 
Corp  or  D  Corp  because  E  qualifies  for  the 
$25,000  exception  set  forth  in  paragraph 
(c)(2)(i)(A)(l)  of  this  section. 

Example  4.  Indirect  shareholder’s 
requirement  to  file,  (i)  Facts.  The  facts  are  the 
same  as  in  Example  3,  except  that  the  value 
of  E’s  interest  in  C  Corp  is  $30,000  and  the 
value  of  E’s  proportionate  share  of  C  Corp’s 
interest  in  D  Corp  is  $3,000. 

(ii)  Results.  The  results  are  the  same  as  in 
Example  3  with  respect  to  the  requirement  to 
file  a  Form  8621  under  section  1298(f)  and 
these  regulations  with  respect  to  A  Corp  and 
B  Corp.  However,  under  the  facts  in  this 
Example  4,  E  does  not  qualify  for  the  $25,000 
exception  under  paragraph  (c)(2)(i)(A)(l)  of 
this  section  because  the  value  of  E’s  interest 
in  C  Corp  is  $30,000.  Accordingly,  E  must 
file  a  Form  8621  under  section  1298(f)  and 
these  regulations  with  respect  to  C  Corp. 
However,  E  does  qualify  for  the  $5,000 
exception  under  paragraph  (c)(2)(i)(A)(2)  of 
this  section  with  respect  to  D  Corp,  and  thus 
does  not  have  to  file  a  Form  8621  with 
respect  to  D  Corp. 


(h)  Effective/applicability  date.  Except 
as  provided  in  paragraph  (c)(3)  of  this 
section,  this  section  applies  to  taxable 
years  of  shareholders  ending  on  or  after 
December  31,  2013.  Paragraph  (c)(3)  of  . 
this  section  applies  to  taxable  years  of 
shareholders  ending  before  December 
31,2013. 

(i)  Expiration  date.  This  section 
expires  on  December  30,  2016. 

■  Par.  8.  Section  1.6038-2  is  amended 
by  revising  paragraph  (j)(3)  to  read  as 
follows: 

§  1 .6038-2  Information  returns  required  of 
United  States  persons  with  respect  to 
annual  accounting  periods  of  certain 
foreign  corporations  beginning  after 
December  31, 1962. 

***** 

(j) *  *  * 

(3)  [Reserved].  For  further  guidance, 
see  §1.6038-2T(j)(3). 
***** 

■  Par.  9.  Section  1.6038-2T  is  added  to 
read  as  follows: 

§  1 .6038-2T  Information  returns  required 
of  United  States  persons  with  respect  to 
annuai  accounting  periods  of  certain 
foreign  corporations  (temporary). 

(a)  through  (j)(2).  [Reserved].  For 
further  guidance,  see  §  1.6038(a) 
through  (j)(2).  /.'l - 

(3)  Statement  required.  Any  United 
States  person  required  to  furnish 
information  under  this  section  with  his 
return  who  does  not  do  so  by  reason  of 
the  provisions  of  paragraph  (j)(l)  of  this 
section  shall  file  a  statement  with  his 
income  tax  return  indicating  that  such 
liability  has  been  (or  will  be)  satisfied 
and  identifying  the  return  with  which 
the  information  was  or  will  be  filed  and 
the  place  of  filing. 

(k)  through  (1).  [Reserved].  For  further 
guidance,  see  §  1.6038(k)  through  (1). 

(m)  Effective/applicability  date. 

Except  as  otherwise  provided,  this 
section  applies  with  respect  to 
information  for  annual  accounting 
periods  beginning  on  or  after  June  21, 
2006.  Paragraphs  (k)(l)  and  (k)(5) 
Examples  3  and  4  of  this  section  apply 
June  21,  2006.  Paragraph  (d)  of  this 
section  applies  to  taxable  years  ending 
after  April  9,  2008.  Paragraph  (j)(3)  of 
this  section  applies  to  returns  filed  on 
or  after  December  31,  2013. 

(n)  Expiration  date.  Paragraph  (j)(3)  of 
this  section  expires  on  or  before 
December  30,  2016. 

■  Par.  10.  Section  1.6046-1  is  amended 
by: 

■  1.  Paragraph  (a)(1)  is  amended  by 
removing  the  language  “Form  959”  and 
adding  “Form  5471  (or  subsequent 
form)”  in  its  place. 
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■  2.  Paragraph  (f)(1)  is  amended  by 
removing  the  language  “5”  and  adding 
“10”  in  its  place. 

■  3.  Revising  paragraph  (a)(2)(i). 

K  4.  Revising  Examples  2  through  4  of 
paragraph  fa)(3). 

■  5.  Revising  paragraph  (c). 

■  6.  Revising  paragraph  (e)(5). 

■  7.  Revising  paragraph  (f)(4). 

■  8.  Redesignating  paragraph  (1)  as 
paragraph  (1)(1). 

■  9.  Adding  paragraph  (1)(2). 

The  additions  and  revisions  read  as 
follows: 

§  1 .6046-1  Returns  as  to  organizations  or 
reorganizations  of  foreign  corporations  and 
as  to  acquisitions  of  their  stock. 

(a)  *  *  * 

(2)  *  *  *  (i)  Requirement  of  return. 
Each  United  States  citizen  or  resident 
who  is  at  any  time  after  January  1, 1963, 
an  officer  or  director  of  a  foreign 
corp'oration  shall  make  a  return  on  Form 
5471  setting  forth  the  information 
described  in  paragraph  (a)(2)(ii)  of  this 
section  with  respect  to  each  United 
States  person  who,  during  the  time  such 
citizen  or  resident  is  such  an  officer  or 
director — 

(a)  Acquires  (whether  in  one  or  more 
transaction^)  rrdtMUnding  stock  6P4<ich 
corporation'^hlehfhas,  or  which  When 
added  to  any  such^^ock  then  owned  by 
him  (excluding^  ahy  stock  owned  by  him 
on  January  1, 1963,  if  on  that  date  he 
owned  10  percent  or  more  in  value  of 
such  stock)  has,  a  value  equal  to  10 
percent  or  more  in  value  of  the 
outstanding  stock  of  such  foreign 
corporation; 

(5)  Acquires  (whether  in  one  or  more 
transactions)  an  additional  10  percent  or 
more  in  value  of  the  outstanding  stock 
of  such  foreign  corporation;  or 

(c)  Is  not  described  in  paragraph 
(a)(2)(i)(a)  or  (h)  of  this  section,  and 
who,  at  any  time  after  January  1, 1987, 
is  treated  as  a  United  States  shareholder 
under  section  953(c)  with  respect  to 
such  foreign  corporation. 
***** 

(3)  *  *  ‘ 

Example  2.  (i)  Facts.  A,  a  United  States 
citizen,  is,  on  lanuary  1,  2014,  a  director  of 
M,  a  foreign  corporation.  X,  on  January  1, 
2014,  is  a  United  States  person  owning  4% 
in  value  of  the  outstanding  stock  of  M 
Corporation.  On  July  1,  2014,  X  acquires  4% 
in  value  of  the  outstanding  stock  of  M 
Corporation  and  on  September  1,  2014,  he 
acquires  an  additional  4%  in  value  of  such 
stock. 

(ii)  Results.  The  July  1,  2014,  transaction 
does  not  give  rise  to  liability  to  file  a  return; 
however,  A  must  file  a  return  as  a  result  of 
the  September  1,  2014,  transaction  because 
X’s  holdings  now  exceed  10%. 

Example  3.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  2  and,  on  September  15,  2014, 


X  acquires  an  additional  8%  in  value  of  the 
outstanding  stock  of  M  Corporation.  (X’s  total 
holdings  are  now  20%. )  On  November  1, 

2014,  X  acquires  an  additional  4%  in  value 
of  the  outstanding  stock  of  M  Corporation. 

(ii)  Results.  The  September  15,  2014, 
transaction  does  not  give  rise  to  liability  to 
file  a  return  since  X  has  not  acquired  10% 
in  value  of  the  outstanding  stock  of  M 
Corporation  since  A  last  became  liable  to  file 
a  return.  However,  A  must  file  a  return  as  a 
result  of  the  November  1,  2014,  transactipn 
because  X  has  now  acquired  an  additional 
10%  in  value  of  the  outstanding  stock  of  M 
Corporation. 

Example  4.  (i)  Facts.  The  facts  are  the  same 
as  in  Examples  2  and  3  and,  in  addition,  B, 
a  United  States  citizen,  becomes  an  officer  of 
M  Corporation  on  September  10,  2014. 

(ii)  Results.  B  is  not  required  to  file  a  return 
either  as  a  result  of  the  facts  set  forth  in 
Example  2  or  as  a  result  of  the  September  15, 
2014,  transaction  described  in  Example  3. 
However,  B  is  required  to  file  a  return  as  a 
result  of  the  November  1,  2014,  transaction 
described  in  Example  3  because  X  has 
acquired  an  additional  10%  in  value  of  the 
outstanding  stock  of  M  Corporation  while  B 
is  an  officer  or  director.  • : 

***** 

(c)  Returns  required  of  U.S.  persons 
when  liability  to  file  arises  after  January 
1,  1963 — (1)  U.S.  persons  required  40 
file.  A  return  on  Form  5471,  containing 
the  information  required  by  paragraph  ’ 
(c)(4)jbf)this’SeGtion,' shall  be  made  by 
each  U.S.  person  when  at  any  time  after 
January  1, 1963: 

'  (i)  Such  ]^ersbh[acrfuii^s  (whether  in"^ 
one  or  rtfore'trahsdtifiohs)  outstanding 
stock  of  such  fpreign  corporation  which 
has,  or  which  when  added  to  any  such 
stock  then  owned  by  him  (excluding 
any  stock  owned  by  him  on  January  1, 
1963,  if  on  that  date  he  owned  10 
percent  or  more  in  value  of  such  stock) 
has,  a  value  equal  to  10  percent  or  more 
in  value  of  the  outstanding  stock  of  such 
foreign  corporation; 

(ii)  Such  person,  having  already 
acquired  the  interest  referred  to  in 
paragraph  (b)  of  this  section  or  in 
paragraph  (c)(l)(i)  of  this  section — 

(а)  Acquires  (whether  in  one  or  more 
transactions)  an  additional  10  percent  or 
more  in  value  of  the  outstanding  stock 
of  such  foreign  corporation; 

(б)  Owns  10  percent  or  more  in  value 
of  the  outstanding  stock  of  such  foreign 
corporation  when  such  foreign 
corporation  is  reorganized  (as  defined  in 
paragraph  (f));  or 

(c)  Disposes  of  sufficient  stock  in  such 
foreign  corporation  to  reduce  his 
interest  to  less  than  10  percent  in  value 
of  the  outstanding  stock  of  such  foreign 
corporation;  or 

(iii)  Such  person  is,  at  any  time  after 
January  1, 1987,  treated  as  a  United 
States  shareholder  under  section  953(c) 
with  respect  to  a  foreign  corporation. 


(2)  Examples.  The  provisions  of 
paragraph  (c)(1)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  1.  (i)  Facts.  On  January  15,  2014, 

A,  a  United  States  person,  acquires  10%  in 
value  of  the  outstanding  stock  of  M,  a  foreign 
corporation. 

(ii)  Results.  A  must  file  a  return  under  the 
provisions  of  paragraph  (c)(1)  of  this  section. 

Example  2.  (i)  Facts.  On  January  1,  2014, 

B,  a  United  States  person,  owns  4%  in  value 
of  the  outstanding  stock  of  M,  a  foreign 
corporation.  On  February  1,  2015,  B  acquires 
an  additional  6%  in  value  of  the  outstanding 
stock  of  M  Corporation. 

(ii)  Results.  B  is  not  required  to  file  a  return 
for  2014  under  the  provisions  of  this  section 
because  he  does  not  own  10%  or  more  in 
value  of  the  outstanding  stock  of  M 
Corporation.  B  must  file  a  return  for  2015 
under  the  provisions  of  paragraph  (c)(1)  of 
this  section. 

Example  3.  (i)  Facts.  On  January  1,  2014, 

C,  a  United  States  person,  owns  12%  in  value 
of  the  outstanding  stock  of  M,  a  foreign 
corporation.  On  February  1,  2014,  C  acquires 
an  additional  4%  in  value  of  the  outstanding 
stock  of  M  Corporation  in  a  transaction  not 
involving  a  reorganization. 

(ii)  Results.  C  is  not  required  to  file  a  return 
under  the,  provisions  of  paragraph  (c)(1)  of 
this  section  with  respect  to  the  acquisition  of 
the  additi'dhal  4%  of  M  Corporation. 

Exampie^4.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  3  except  that,  in  a<i'dltlb'fi,''dh '  ’ 
April  1,  2014,  C  acquii«sl4%dn  value  of  the 
outstanding  stock  of  M  Corporation  ina  , 
transaction  not  .involving  a  reorgapizafion. 
(C’s  total  holdings  are  now  20%.)  Qn  May|  l,  .. 
2014,  C  acquires  2%  .  in  value  of  the  ; 
outstanding  stock  of  M  Corporanbri.  ’  '  ' 

(ii)  Results.  C  is  not  required  to  file  a  return 
under  the  provisions  of  paragraph  (c)(1)  of 
this  section  as  a  result  of  the  April  1,  2014, 
acquisition  because  he  has  not  acquired  10% 
or  more  in  value  of  the  outstanding  stock  of 
M  Corporation  since  he  last  became  liable  to 
file  a  return.  C  must  file  a  return  under  the 
provisions  of  paragraph  (c)(1)  of  this  section 
as  a  result  of  the  May  1,  2014,  acquisition 
because  C  acquired  10%  of  the  outstanding 
stock  of  M  Corporation  during  2014. 

Example  5.  (i)  Facts.  On  June  1,  2014,  D, 
a  United  States  person,  owns  24%  in  value 
of  the  outstanding  stock  of  M,  a  foreign 
corporation.  Also,  on  June  1,  2014,  M 
Corporation  is  reorganized  and,  as  a  result  of 
such  reorganization,  D  owns  only  12%  of  the 
outstanding  stock  of  such  foreign 
corporation. 

(ii)  Results.  D  must  file  a  return  under  the 
provisions  of  paragraph  (c)(1)  of  this  section. 

Example  6.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  5  except  that,  in  addition,  on 
November  1,  2015,  D  donates  4%  of  the 
outstanding  stock  of  M  Corporation  to  a 
charity. 

(ii)  Results.  Since  D  has  disposed  of 
sufficient  stock  to  reduce  his  interest  in  M 
Corporation  to  less  than  10%  in  value  of  the 
outstanding  stock  of  such  corporation,  D 
must  file  a  return  under  the  provisions  of 
paragraph  (c)(1)  of  this  section. 

(3)  Shareholders  who  become  U.S. 
persons.  A  return  on  Form  5471, 
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containing  the  information  required  by 
paragraph  {c)(4)  of  this  section,  shall  be 
made  by  each  person  who  at  any  time 
after  January  1, 1963,  becomes  a  U.S. 
person  while  owning  10  percent  or  more 
in  value  of  the  outstanding  stock  of  such 
foreign  corporation. 

(4)  Information  required  to  be  shown 
on  return — (i)  In  general.  The  return  on 
Form  5471,  required  to  be  filed  by 
persons  described  in  paragraph  (c)(1)  or 

(3)  of  this  section,  shall  set  forth  the 
same  information  as  is  required  by  the 
provisions  of  paragraph  (b)  of  this 
section  except  that  where  such 
provisions  require  information  with 
respect  to  January  1, 1963,  such 
information  shall  be  furnished  with 
respect  to  the  date  on  which  liability 
arises  to  file  the  return  required  under 
this  paragraph. 

(ii)  Additional  information.  In 
addition  to  the  information  required 
under  paragraph  (c)(4)(i)  of  this  section, 
the  following  information  shall  also  be 
furnished  in  the  return  required  under 
this  paragraph: 

(a)  The  date  on  or  after  January  1, 
1963,  if  any,  on  which  such  shareholder 
(or  shareholders)  last  filed  a  return 
under  this  section  with  respect  to  the 
corporation; 

{b)  If  a  return  is  filed  by  reason  of 
becoming  a  United  States  person,  the 
date  the  shareholder  became  a  United 
States  person: 

(c)  If  a  return  is  filed  by  reason  of  the 
disposition  of  stock,  the  date  and 
method  of  such  disposition  and  the 
person  to  whom  such  disposition  was 
made;  and 

(d)  If  a  return  is  filed  by  reason  of  the 
organization  or  reorganization  of  the 
foreign  corporation  on  or  after  January 
1,  1963,  the  following  information  with 
respect  to  such  organization  or. 
reorganization: 

(3)  A  statement  showing  a  detailed  list 
of  the  classes  and  kinds  of  assets 
transferred  to  the  foreign  corporation 
including  a  description  of  the  assets 
(such  as  a  list  of  patents,  copyrights, 
stock,  securities,  etc.),  the  fair  market 
value  of  each  asset  transferred  (and,  if 
such  asset  is  transferred  by  a  United 
States  person,  its  adjusted  basis),  the 
date  of  transfer,  the  name,  address,  and 
identifying  number,  if  any,  of  the  owner 
immediately  prior  to  the  transfer,  and 
the  consideration  paid  by  the  foreign 
corporation  for  such  transfer; 

(2)  A  statement  showing  the  assets 
transferred  and  the  notes  or  securities 
issued  by  the  foreign  corporation,  the 
name,  address,  and  identifying  number, 
if  any,  of  each  person  to  whom  such 
transfer  or  issue  was  made,  and  the 
consideration  paid  to  the  foreign 


corporation  for  such  transfer  or  issue; 
and 

(5)  An  analysis  of  the  changes  in  the 
corporation’s  surplus  accounts 
occurring  on  or  after  January  1,  1963. 

(iii)  Exclusion  of  information 
previously  furnished.  In  any  case  where 
any  identical  item  of  information 
required  to  be  filed  under  this  paragraph 
by  a  shareholder  with  respect  to  a 
foreign  corporation  has  previously  been 
furnished  by  such  shareholder  in  any 
return  made  in  accordemce  with  the 
provisions  of  this  section,  such 
shareholder  may  satisfy  the 
requirements  of  this  paragraph  by  filing 
Form  5471,  identifying  such  item  of 
information,  the  date  furnished,  and 
stating  that  it  is  unchanged. 

it  It  it  -k  1c 

•  (e)  *  *  * 

(5)  [Reserved].  For  further  guidance 
see  §1.6046-lT(e)(5). 
***** 

(f)*  *  * 

(4)  (Reserved). 

***** 

(1)  Effective/applicability  date — (1) 

*  *  * 

(2)  Paragraph  (c)(l)(iii)  of  this  section 
applies  to  taxable  years  ending  after 
December  31,  2013. 

■  Par.  11.  Section  1.6046-lT  is  added  to 
read  as  follows: 

§  1 .6046-1 T  Returns  as  to  organizations  or 
reorganizations  of  foreign  corporations  and 
as  to  acquisitions  of  their  stock 
(temporary). 

(a)(1)  through  (e)(4).  [Reserved].  For 
further  guidance,  see  §  1.6046-l{a)(l) 
through  (e)(4). 

(5)  Persons  excepted  from  furnishing 
items  of  information.  Any  person 
required  to  furnish  any  item  of 
information  under  paragraph  (b)  or  (c)  of 
this  section  with  respect  to  a  foreign 
corporation  may,  if  such  item  of 
information  is  furnished  by  another 
person  having  an  equal  or  greater  stock 
interest  (measured  in  terms  of  value  of 
such  stock)  in  such  foreign  corporation, 
satisfy  such  requirement  by  filing  a 
statement  with  his  return  on  Form  5471 
indicating  that  such  liability  has  been 
satisfied  and  identifying  the  return  in 
which  such  item  of  information  was 
included.  This  pcu^graph  (e)(5)  does  not 
apply  to  persons  excepted  from  filing  a 
return  by  reason  of  the  provisions  of 
paragraph  (e)(4)  of  this  section. 

(f)(1)  through  {1)(2).  [Reserved].  For 
further  guidance,  see  §  1.6046-l(f)(l) 
through  (1)(2). 

(3)  Paragraph  (e)(5)  of  this  section 
applies  to  returns  filed  on  or  after 
December  31,  2013.  See  paragraph  (e)(5) 
of  §  1.6046-1,  as  contained  in  26  CFR 


part  1  revised  as  of  April  1,  2012,  for 
returns  filed  before  December  31,  2013. 

(m)  Expiration  date.  Paragraph  (e)(5) 
of  this  section  expires  on  or  before 
December  30,  2016.' 

John  Dalrymple, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved;  December  12,  2013. 

Mark  J.  Maziu-, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

[FR  Doc.  2013-30847  Filed  12-30-13;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Chapter  II 
[CFDA  Number  84.1 44F] 

Final  Requirement — Migrant  Education 
Program  Consortium  Incentive  Grant 
Program 

AGENCY:  Office  of  Elementary  and 
Secondary  Education,  Department  of 
Education.  • 

ACTION:  Final  requirement. 

SUMMARY:  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
announces  a  final  requirement  under 
the  Migrant  Education  Program  (MEP) 
Consortium  Incentive  Grant  (CIG) 
Program.  This  final  requirement  changes 
the  maximum  project  period  of  grants 
awarded  to  State  educational  agencies 
(SEAs)  under  the  MEP  CIG  program 
from  two  years  to  three  years.  We  take 
this  action  to  allow  participating  SEAs, 
where  appropriate,  to  have  an 
additional  year  to  conduct  needed 
activities,  evaluate  their  projects,  and 
provide  a  final  report  addressing  their 
success  in  completing  project  activities 
and  achieving  the  objectives  and 
outcomes  that  were  established  in  their 
approved  CIG  program  application. 
DATES:  Effective  Date:  This  requirement 
is  effective  January  30,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Gillette,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  Room 
3E313,  Washington,  DC  20202. 
Telephone:  (202)  260-1426  or  by  email: 
Iisa.giIIette@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  or  a  text 
telephone  (TTY),  call  the  Federal  Relay 
Service  (FRS),  toll  free,  at  1-800-877— 
8339. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  Program:  The  MEP, 
authorized  in  title  I,  p^lrt  C,  section  1301 
et  seq.  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended 


79614  Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Rules  and  Regulations 


(ESEA)  (20  U.S.C.  6391  et  seq.),  is  a 
State-operated  and  State-administered 
formula  grant  program.  The  MEP  helps 
SEAs  support  high-quality  and 
comprehensive  educational  programs 
that  do  two  things:  provide  migratory 
children  with  appropriate  educational 
and  supportive  services  that  address 
their  special  needs  in  a  coordinated  and 
efficient  manner,  and  give  migratory 
children  the  opportunity  to  meet  the 
same  challenging  State  academic 
content  and  student  academic 
achievement  standards  that  all  children 
are  expected  to’ meet. 

One  component  of  the  MEP  is  the  GIG 
program,  authorized  in  section  1308(d) 
of  the  ESEA  (20  U.S.C.  6398(d)). 

Through  the  MEP  GIG  program,  the 
Department  provides  financial 
incentives  to  SEAs  to  participate  in 
high-quality  consortia  that  improve  the 
interstate  or  intrastate  coordination  of 
migrant  education  programs  by 
addressing  key  needs  of  migratory 
children  who  have  their  education 
interrupted. 

Program  Authority:  20  U.S.C.  6398. 

Applicable  Program  Regulations:  34 
CFR  part  200,  subpart  C. 

We  published  a  notice  of  proposed 
requirement  for  this  program  in  the 
Federal  Register  on  July  3,  2013  (78  FR 
40084).  That  notice  contained 
background  information  and  our  reasons 
for  proposing  the  particular 
requirement. 

Except  for  one  minor  technical 
revision,  there  are  no  differences 
between  the  proposed  requirement  and 
this  final  requirement. 

Public  Comment:  In  response  to  our 
invitation  in  the  notice  of  proposed 
requirement,  the  Department  received 
one  comment. 

Analysis  of  Conunents  and  Changes 

Comment:  The  one  comment 
supported  the  proposed  requirement . 
because  the  additional  year  will  allow 
time  for  projects  to  mature  and  will  also 
provide  time  to  disseminate  successful 
and  promising  practices,  as  well  as 
share  lessons  learned. 

Changes:  None. 

Final  Requirement — Duration  of 
Incentive  Grants 

The  Secretary  may  provide  a 
maximum  project  period  of  three  years 
for  grants  awarded  under  the  MEP  CIG 
program.  The  Secretary  may  extend  the 
current  two-year  project  period  of  the 
FY  2012  grantees  to  three  years  as  well 
as  determine  a  project  period  for  future 
competitions  of  up  to  three  years. 

For  grants  with  a  three-year  project 
period,  grantees  must  submit  a 
performance  report  at  the  end  of  each 


project  year  and  are  eligible'  for  a 
continuation  award  at  the  end  of  the 
first  and  second  project  years  based  on 
the  two-tiered  funding  formula  in  the 
2004  Notice  of  Final  Requirements 
published  in  the  Federal  Register  on 
March  3,  2004  (69  FR  10110).  The 
second  and  third  year’s  continuation 
funding  is  contingent  on  the  grantee 
making  substantial  progress  in 
performing  the  previous  year’s 
consortium  activities  and  in  attaining 
the  outcomes  identified  in  the  approved 
consortium  application.  Grantees  must 
submit  their  final  summary  evaluation 
report  at  the  end  of  the  third  project 
year. 

Note:  This  notice  does  not  preclude  us 
from  proposing  additional  priorities, 
requirements,  definitions,  or  selection 
criteria,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  requirement,  we  invite 
applications  through  a  notice  in  the  Federal 
Register. 

Executive  Orders  12866  and  13563 

Regulatory  Impact  Analysis 

Under  Executive  Order  12866,  the 
Secretary  must  determine  whether  this 
regulatory  action  is  ’’significant”  and, 
therefore,  subject  to  the  requirements  of 
the  Executive  order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Section  3(f)  of  Executive 
Order  12866  defines  a  ‘‘significant 
regulatory  action”  as  an  action  likely  to 
,  result  in  a  rule  that  may — 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  in  a  material  way  (also 
referred  to  as  an  ’’economically 
significant”  rule); 

(2)  Create  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
stated  in  the  Executive  order. 

This  final  regulatory  action  is  not  a 
significant  regulatory  action  subject  to 
review  by  OMB  under  section  3(f)  of 
Executive  Order  12866. 

We  have  also  reviewed  this  final 
regulatory  action  under  Executive  Order 
13563,  which  supplements  and 
explicitly  reaffirms  the  principles. 


structures,  and  definitions  governing 
regulatory  review  established  in 
Executive  Order  12866.  To  the  extent 
permitted  by  law,  Executive  Order 
13563  requires  that  an  agency — 

(1)  Propose  or  adopt  regulations  only 
upon  a  reasoned  determination  that 
their  benefits  justify  their  costs 
(recognizing  that  some  benefits  and 
costs  are  difficult  to  quantify); 

•  (2)  Tailor  its  regulations  to  impose  the 
least  burden  on  society,  consistent  with 
obtaining  regulatory  objectives  and 
taking  into  account — among  other  things 
and  to  the  extent  practicable — the  costs 
of  cumulative  regulations; 

(3)  In  choosing  among  alternative 
regulatory  approaches,  select  those 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity); 

(4)  To  the  extent  feasible,  specify 
performance  objectives,  rather  than  the 
behavior  or  manner  of  compliance  a 
regulated  entity  must  adopt;  and 

(5)  Identify  and  assess  available 
alternatives  to  direct  regulation, 
including  economic  incentive — such  as 
user  fees  or  marketable  permits — to 
encourage  the  desired  behavior,  or 
provide  information  that  enables  the 
public  to  make  choices. 

Executive  Order  13563  also  requires 
an  agency  ”to  use  the  best  available 
techniques  to  quantify  anticipated 
present  and  future  benefits  and  costs  as 
accurately  as  possible.”  The  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  has  emphasized  that  these 
techniques  may  include  ’’identifying 
changing  future  compliance  costs  that 
might  result  from  technological 
innovation  or  anticipated  behavioral 
changes.” 

We  are  issuing  this  final  requirement 
only  on  a  reasoned  determination  that 
its  benefits  justify  its  costs.  In  choosing 
among  alternative  regulatory 
approaches,  we  selected  those 
approaches  that  maximize  net  benefits. 
Based  on  the  analysis  that  follows,  the 
Department  believes  that  this  regulatory 
action  is  consistent  with  the  principles 
in  Executive  Order  13563. 

We  also  have  determined  that  this 
regulatory  action  does  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

In  accordance  with  both  Executive 
orders,  the  Department  has  assessed  the 
potential  costs  and  benefits,  both 
quantitative  and  qualitative,  of  this 
regulatory  action.  The  potential  costs 
are  those  Resulting  from  statutory 
requirements  and  those  we  have 
determined  as  necessary  for 
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administering  the  Department’s 
programs  and  activities. 

Intergovernmental  Review:  This 
program  is  subject  to  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document  in 
an  accessible  format  (e.g.,  braille,  large 
print,  audiotape,  or  compact  disc)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document: 
The  official  version  of  this  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the 
official  edition  of  the  Federal  Register 
and  the  Code  of  Federal  Regulations  is 
available  via  the  Federal  Digital  System 
at:  www.gpo.gov/fdsys.  At  this  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Docuipent 
Format  (PDF).  To  use  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  also  access  dbcuments  of  the 
Department  published  in  the  Federal 
Register  by  using  the  article  search 
feature  at:  www'.federalregister.gov. 
Specifically,  through  the  advanced 
search  feature  at  this  site,  you  can  limit 
your  search  to  documents  published  by 
the  Department. 

Dated:  December  26,  2013. 

Deborah  S.  Delisle, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

[FR  Doc.  2013-31325  Filed  12-30-13;  8:45  am] 

BILUNG  CODE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[EPA-R01-RCRA-201 3-0554;  FRL— 9904- 
47-Region  1] 

Vermont:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  Final  Rule. 


SUMMARY:  The  State  of  Vermont  has 
applied  to  the  Environmental  Protection 
Agency  (EPA)  for  Final  authorization  of 
changes  to  its  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  EPA  has 
determined  that  these  changes  satisfy  all 
requirements  needed  to  qualify  for  Filial 
authorization,  and  is  authorizing  the 
State’s  changes  through  this  direct  final 
action. 

DATES:  This  rule  is  effective  on  March  3, 
2014  without  further  notice,  unless  EPA 
receives  adverse  written  comment  by 
January  30,  2014.  If  EPA  receives 
adverse  comment,  we  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-ROl- 
RCRA-201 3-0554,  by  one  of  the 
following  methods: 

•  www.reguIations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Email:  leitch.sharon@epa.gov 

•  Fax:  (617)  918-0647,  to  the 
attention  of  Sharon  Leitch. 

•  Mail:  Sharon  Leitch,  RCRA  Waste 
Management  and  UST  Section,  Office  of 
Site  Remediation  and  Restoration 
(OSRR07-1),  US  EPA  Region  1,  5  Post 
Office  Square,  Suite  100,  Boston,  MA 
02109-3912. 

•  Hand  Delivery:  Sharon  Leitch, 

RCRA  Waste  Management  and  UST 
Section,  Office  of  Site  Remediation  and 
Restoration  (OSRR07-1),  US  EPA 
Region  1,  5  Post  Office  Square,  7th  floor, 
Boston,  MA  02109-3912.  Such 
deliveries  are  only  accepted  during 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  Please 
contact  Sharon  Leitch  at  (617)  918- 
1647. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-ROl-RCRA-2013- 
0554.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  onjine  at 
www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.regulations.gov 
or  email.  The  www.regulations.gov  Web 
site  is  an  “anonymous  access’’  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 


comment  directly  to  EPA  without  going 
through  www.regulations.gov  your  email  • 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 

Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.regulations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
cop)Tighted  material,  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  through 
www.regulations.gov  or  in  hard  copy  at 
the  EPA  Region  1  Library,  5  Post  Office 
Square,  1st  floor,  Boston,  MA  02109- 
3912;  by  appointment  only;  tel:  (617) 
918-1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Leitch,  RCRA  Waste 
Management  and  UST  Section,  Office  of 
Site  Remediation  and  Restoration,  (Mail 
Code':  OSRR07-1),  EPA  Region  1,  5  Post 
Office  Square,  Suite  100,  Boston,  MA 
02109-3912;  telephone  number:  (617) 
918-1647;  fax  number  (617)  918-0647; 
email  address:  leitch.sharon@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Why  are  revisions  to  state  programs 
necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes.  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPA’s  regulations  in  Title  40 
of  the  Code  of  Federal  Regulations  (CFR) 
parts  124,  260  through  266,  268,  270, 

273  and  279. 
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B.  What  decisions  have  we  made  in  this 
■  Rule? 

We  have  concluded  that  Vermont’s 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  grant  Vermont 
Final  authorization  to  operate  its 
hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application.  Vermont  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  (TSDFs)  within  its 
borders  and  for  carrying  out  the  aspects 
of  the  RCRA  program  covered  by  its 
revised  program  application,  subject  to 
the  limitations  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  any  such 
requirements  and  prohibitions  in 
Vermont,  including  issuing  permits, 
until  the  State  is  granted  authorization 
to  do  so. 

C.  What  is  the  effect  of  today’s 
authorization  decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Vermont  subject  to  RCRA  will 
now  have  to  comply  with  the  authorized 
State  requirements  instead  of  the 
equivalent  Federal  requirements  in 
order  to  comply  with  RCRA.  Vermont 
has  enforcement  responsibilities  under 
its  State  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
also  retains  its  full  authority  under 
RCRA  sections  3007,  3008,  3013,  and 
7003,  which  includes,  among  others, 
authority  to: 

•  Perform  inspections,  and  require 
monitoring,  tests,  analyses  or  reports 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits 

•  Take  enforcement  actions 

This  action  does  not  impose 

additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Vermont  is  being 
authorized  by  today’s  action  are  already 
effective  under  state  law,  and  are  not 
changed  by  today’s  action. 

D.  Why  wasn’t  there  a  Proposed  Rule 
before  today’s  Rule? 

EPA  did  not  publish  a  proposal  before 
today’s  rule  because  we  view  this  as  a 
routine  program  change  and  do  not 
expect  adverse  comments  that  oppose 
this  approval.  We  are  providing  an 
opportunity  for  public  comment  now.  In 
addition  to  this  rule,  in  the  “Proposed 
Rules’’  section  of  today’s  Federal 


Register  we  are  publishing  a  separate 
document  that  proposes  to  authorize  the 
State  program  changes. 

E.  What  happens  if  the  EPA  receives 
comments  that  oppose  this  action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  withdraw 
this  rule  by  publishing  a  document  in 
the  Federal  Register  before  the  rule 
becomes  effective.  EPA  will  base  any 
further  decision  on  the  authorization  of 
the  State  program  changes  on  the 
proposal  mentioned  in  the  previous 
paragraph.  We  will  then  address  all 
public  comments  in  a  later  final  rule 
based  upon  this  proposed  rule  that  also 
appears  in  today’s  Federal  Register.  You 
may  not  have  another  opp>ortunity  to 
comment.  If  you  want  to  comment  on 
this  authorization,  you  should  do  so  at 
this  time. 

If  we  receive  adverse  comments  that 
oppose  only  the  authorization  of  a 
particular  change  to  the  State  hazardous 
waste  program,  we  will  withdraw  that 
part  of  this  rule  but  the  authorization  of 
the  program  changes  that  the  comments 
do  not  oppose  will  become  effective  on 
the  date  specified  in  this  document.  The 
Federal  Register  withdrawal  document 
will  specify  which  part  of  the 
authorization  will  become  effective,  and 
which  part  is  being  withdrawn. 

F.  What  has  Vermont  previously  been 
authorized  for? 

The  State  of  Vermont  initially 
received  Final  authorization  on  January 
7,  1985,  with  an  effective  date  of 
January  21,  1985  (50  FR  775)  to 
implement  the  RCRA  hazardous  waste 
management  program.  The  Region 
published  an  immediate  final  rule  for 
certain  revisions  to  Vermont’s  program 
on  May  3, 1993  (58  FR  26242)  and 
reopened  the  comment  period  for  these 
revisions  on  June  7, 1993  (58  FR  31911). 
This  authorization  became  effective 
August  6,  1993  (58  FR  31911).  The 
Region  granted  authorization  for  further 
revisions  to  Vermont’s  program  on 
September  24,  1999  (64  FR  51702), 
effective  November  23, 1999.  On 
October  18, 1999  (64  FR  46174)  tbe 
Region  published  a  correction  to  the 
immediate  final  rule  that  was  published 
on  September  24, 1999.  The  Region 
granted  authorization  for  further 
revisions  to  Vermont's  program  on 
October  26,  2000,  effective  December 
26,  2000  (65  FR  64164).  That  Federal 
Register  also  made  a  technical 
correction.  On  June  23,  2005  (70  FR 
36350)  the  Region  published  an 
immediate  final  rule  for  additional 
revisions  to  Vermont’s  program.  This 
authorization  became  effective  on 
August  22,  2005..  The  most  recent 


authorization  was  granted  to  Vermont 
on  March  16,  2007  (72  FR  12568)  and 
became  effective  on  May  15,  2007. 

G.  What  changes  are  we  authorizing 
with  today’s  action? 

On  August  20,  2013,  Vermont 
submitted  a  final  complete  program 
revision  application,  seeking 
authorization  for  their  changes  in 
accordance  with  40  CFR  271.21.  In 
particular,  Vermont  is  seeking 
authorization  for  updated  state 
regulations  addressing  federal 
requirements  added  from  July  1,  2005 
through  June  30,  2011.  Also,  Vermont  is 
seeking  authorization  for  various 
changes  it  recently  has  made  to  its  base 
program  regulations. 

We  are  now  making  an  immediate 
final  decision  that,  subject  to 
reconsideration  only  if  we  receive 
written  comments  that  oppose  this 
action,  Vermont’s  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
Final  authorization.  Therefore,  we  grant 
Vermont  Final  authorization  for  the 
following  program  changes.  First,  we  are 
authorizing  state  regulations  that  track 
federal  regulations  adopted  since  July  1, 
2005,  as  follows  (the  Federal  Citation  is 
followed  by  the  analog  from  chapter  7 
of  the  Vermont  Environmental 
Protection  Rules  (Hazardous  Waste 
Management  Regulations),  effective 
March  15,  2013):  Federal:  Methods 
Innovation  Rule  and  SW-846  Final 
Update  IIIB  [70  FR  34538,  June  14, 

2005.  As  amended  August  1,  2005;  70 
FR  44150]  (Checklist  208)-  State:  7- 
106(a),  7-109(a),  7-109(b)(l),  7- 
202(a)(9),  7-205(a)(l),  7-206(aKl)  &  • 

(a)(2),  7-210,  7-217(c),  7-219,  7-219(c), 
7-219(e),  7-504(e)(l),  7-505(c),  7- 
510(c)h),  7-51l(a)  &  (d),  7-805(f),  7- 
811(b)(5),  7-812(d),  7-813(a):  Federal: 
Revision  of  Wastewater  Treatment 
Exemptions  for  Hazardous  Waste 
Mixtures  [“Headworks  exemptions’’]  [70 
FR  57769,  October  4,  2005]  (Checklist 
211)-  State:  7-109(a)  and  203(k)(3): 
Federal:  Burden  Reduction  Initiative; 

[71  FR  16862,  April  4,  2006]  (Checklist 

213) — State:  7-106(a),  7-109(a),  7- 
109(b)(1),  7-204(b)&(c),  7-203(i)(4),  7- 
504(e)(1),  7-505(c),  7-507(f)(l),  7- 
510(c)(1);  Federal:  Corrections  to  Errors 
in  the  Code  of  Federal  Regulations  [71 
FR  40254,  July  14,  2006]  (Checklist 

214) — State:  7-103,  7-106(a),  7-108(d). 
7-109(a),  7-109(b)(l)  &  (b)(2),  7- 
203(i)(4),  7-203(v),  7-203(r),  7-204(f), 
7-204(f)(3),  7-204(g),  7-204(g)(l)  & 
(g)(2),  7-205(a)(3)  &  (a)(4),  7- 
205(a)(4)(A),  (B),  (C)  &  (D),  7-208(b),  7- 
210,  7-215,  7-217(c),  7-311(h),  7-501, 
7-502(d),  7-504,  7-504(e)(l),  7-505,  7- 
505(c),  7-507(f)(l),  7-508(e)(2),  7- 
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510(c)(1),  7-510(d),  7-512,  7-606,  7- 
608,  7-705(b)(2),  7-705(d),  7-706(c),  7- 
708(c),  7-802,  7-803,  7-805(f)(2),  7- 
806(e),  7-81l(b)(3),  7-811(b)(5)(A),  7- 
811(b)(6)(A),  7-811(i)(l),  7-811(i)(3)(A), 
7-812(c),  7-812(d),  7-813,  7-902(d),  7- 
911,  7-912(d)(2),  Appendix  I,  II,  III,  IV 
&  IX;  Federal:  Academic  Laboratories 
Generator  Standards  and  Technical 
Corrections  [73  FR  72912,  December  1, 
2008  and  75  FR  79304,  December  20, 
2010]  (Checklists  220  and  226) — State: 
7-103,  7-109(b)(4),  7-305(a)(7),  7- 
306(c)(1)(A),  7-306(d),  7-307(c)(l)  and 
(6),  7-307(d),  7-308(b)(l)  and  (6),  7- 
308(c);  OECD  Requirements;  Export 
Shipments  of  Spent  Lead-Acid  Batteries 
[75  FR  1236,  January  8,  2010]  (Checklist 
222)— State:  7-109(a),  7-204(f)(3),  7- 
307(c)(8  &  9),  7-308(l3)(8  &  9),  7-402(b), 
7-504(e),  7-510(c),  7-704(c)  &  (e),  7- 
705(c)  &  (d),  7-706(c),  7-707(c)  (but 
note  that  EPA  directly  administers  the 
export  and  import  requirements  in  40 
CFR  part  262,  subpart  H  referenced  by 
the  State  regulations);  Hazardous  Waste 
Technical  Corrections  and  Clarifications 
[75  FR  12989,  March  18,  2010  and  75  FR 
31716,  June  4,  2010]  (Checklist  223)— 
State:  7-103,  7-106(a),  7-109(a)  &  (a)(7), 
7-202(e),  7-203(j)(l),  7-203(j)(3),  7- 
204(f),  7-204(g),  7-207(a)(8),  7-209(b), 
7-210,  7-306,  7-306(a)(2)  &  (a)(3),  7- 
306(b)  &  (c),  7-307(c)(4),  7-308(a)  &  (b) 
and  “Note”  in  (b).  7-310(a),  7-31l(c),  7- 
504(e)(1),  7-510(c)(l),  7-512,  7-607,  7- 
608,  7-702(b)(12),  7-706(b),  7-707(a), 

(b)  &  (d),  7-708(a),  Appendix  I,  III,  &  IV; 
Removal  of  Saccharin  and  Its  Salts  from 
the  Lists  of  Hazardous  Constituents  [75 
FR  78918,  December  17,  2010] 

(Checklist  225)  — State:  Appendix  II  & 
III;  Revision  of  the  Land  Disposal 
Treatment  Standards  for  Carbamate 
Wastes  [76  FR  34147,  June  13,  2011] 
(Checklist  227)— State:  IBR,  7-1 06(a). 

In  addition  to  the  regulations  listed 
above,  there  are  various  previously 
authorized  state  program  regulations  to 
which  the  state  has  made  changes.  The 
EPA  is  also  authorizing  these  changes. 
These  changes  are  as  follows:  Regarding 
Subchapter  1  of  the  State  Regulations, 
Federal:  definitions  in  40  CFR  260.10 — 
State:  added  definitions  of  elementary 
neutralization  unit,  tqnk  system  and 
wastewater  treatment  unit  (instead  of 
citing  federal  definitions),  revised 
definitions  of  pesticidal  waste, 
registration,  and  used  oil,  and  removed 
the  definition  for  “performance  track 
member  facility”  in  7-103;  Federal:  40 
CFR  262.12  (i.d.  numbers) — State: 
provisions  for  temporary  i.d.  numbers 
added  to  7-104;  Federal:  40  CFR  part 
260-279 — State:  general  update  to 
incorporation  by  reference  of  federal 
regulations,  7-109(a);  Regarding 


Subchapter  2  of  the  State  Regulations, 
Federal:  40  CFR  262.11  (waste 
determinations) — State:  7-202  (d) 
revised  to  clarify  recordkeeping 
requirements;  Federal:  40  CFR 
261.4(a)(13)  and  (14)  (scrap  metal  and 
shredded  circuit  board  exemptions. 

Note:  EPA  interprets  the  scrap  metal 
exemption  to  cover  intact  circuit  boards 
that  meet  certain  conditions.) — State: 
Revision  to  7-204(h)  allowing  intact  as 
well  as  shredded  circuit  boards,  meeting 
the  required  conditions,  to  qualify  for 
the  exemption;  Federal:  40  CFR 
261.2(c)(2)(ii),  exemption  for  certain 
commercial  chemical  products  burned 
as  fuels — State:  clarified  container  and 
tank  marking  requirements  and  added 
requirements  for  aggregation  facilities, 
7-204(l)(4)  and  (6);  Federal:  40  CFR 
261.33(c),  regarding  commercial 
chemical  products  listings — State:  7- 
214(d)  and  7-215(d)  revised  to  track  the 
federal  language;  Regarding  Subchapter 
3  of  tbe  State  Regulations,  Federal:  40 
CFR  262.12  (i.d.  nos.)— State:  7-304(a), 
revision  clarifying  that  temporary  i.d. 
numbers  are  only  issued  for  hazardous 
wastes  that  are  episodically  generated; 
Federal:  40  CFR  265.111,  265.114  and 
265.197  (generator  closure)— State: 
revisions  to  generator  closure 
requirements  at  7-304(d)  and  7-  , 

309(c)(2),  being  authorized  as  applied  to 
tank  closures  and  is  broader  in  scope  as 
applied  to  closure  of  other  finits; 

Federal:  40  CFR  262.34(d),  small 
quantity  generators — State:  clarification 
of  small  quantity  generator  requirements 
in  7-307;  Federal:  40  CFR  262.34(a), 
large  quantity  generators — State: 
clarification  of  large  quantity  generator 
requirements  in  7-308;  Federal:  40  CFR 
262.34(d)(5)(iv),  regulation  of  small 
quantity  generator  emergency  response 
requirements — State:  revised,  7- 
307(c)(14)  by  revising  subsection  (A) 
and  adding  subsection  (D)  making  it 
equivalent  to  the  federal  requirements;- 
Federal:  40  CFR  265.32(b),  preparedness 
and  prevention  requirements  for  large 
quantity  generators  and  small  quantity 
generators  as  referenced  in  40  CFR 
262.34(a)(4)  and  40  CFR  262.34(d)(4), 
respectively — State:  revised  to  make  the 
requirements  more  up-to-date  with 
current  practices  (e.g.,  substituted 
reference  to  cell  phone  for  reference  to 
two-way  radios),  7-307(c)(14)(B),  7- 
308(b)(14)(A)(iv),  7-309(a)(l)(B),  and  7- 
309(a)(3)(B);  Federal:  40  CFR  261.5, 
requirements  for  CESQGs — State:  7-306, 
except  for  7-306(c)(l)(G)  (fees).  Note:  7- 
306  previously  was  authorized  in  1999 
with  respect  to  Ghecklist  153,  we  are 
now  confirming  that  this  provision  is 
authorized  for  all  purposes,  not  just 
with  respect  to  Checklist  153;  Federal: 


40  CFR  270.1(c),  prohibition  of 
unpermitted  disposal  of  hazardous 
waste — State:  7-302(a),  prohibiting 
disposal  of  hazardous  waste  by 
evaporation.  Note:  this  provision  was 
'adopted  by  the  State  in  1998  but  was 
inadvertently  not  previously  authorized 
and  is  being  authorized  now;  Regarding 
Subchapter  4  of  the  State  Regulations, 
Federal:  40  CFR  263.12,  transfer  facility 
requirements — State:  clarifying 
requirements  for  the  management  of  off¬ 
loaded  containers  of  hazardous  waste 
from  transport  vehicles,  7-404(b) 
(formerly  7— 404(c));  Federal:  40  CFR 
part  263 — State:  clarification  when 
transporter  requirements  apply,  7- 
401(b)(1)(A)  and  7-405(d);  Regarding 
Subchapter  5  of  the  State  Regulations, 
Federal:  40  CFR  264.1(g)(6j,  265.1(c)(l0) 
and  270.1(c)(2)(v),  elementary 
neutralization  and  wastewater  treatment 
unit  exemptions — State:  revised 
exemption  (changed  cross-reference)  at 
7-502(q);  Federal:  40  CFR  262.34,  as 
interpreted  at  51  FR  10168 — State:  7- 
502(o)  revisions  to  generator  treatment 
in  containers  and  tanks  standards, 
except  for  7-502(o)(8)  and" revision  to 
the  note  following  7-502(o)(l0)  (not  yet 
submitted  for  authorization),  and 
addition  of  7-502(k)(l)(C);  Federal:  40 
CFR  270.50,  duration  of  permits — State: 
7-504(g),  changing  ft-om  5  year  permits 
to  10  year  permits,  as  federally  allowed; 
Regarding  Subchapter  6  of  the  State 
Regulations,  Federal:  40  CFR  260.30, 
variances — State:  7-608(d),  (e)  &  (f) 
setting  time  limits  on  variances,  as 
applied  to  any  federally  regulated 
wastes;  Regarding  Suhchapter  8  of  the 
State  Regulations,  Federal:  40  CFR 
279.11,  specification  used  oil  burned  for 
energy  recovery — State:  revised  7-801 
and  7-802,  and  7-812(c)(3)  and  added 
7-804 (g)  (being  authorized  except  for 
(g)(3)  which  is  broader  in  scope); 
Federal:  40  CFR  279.20—279.24, 
generator  standards — State:  7-807(h), 
added  record-keeping  requirement; 
Regarding  Subchapter  9  of  the  State 
Regulations,  Federal:  40  CFR  273.11  and 
40  CFR  273.31,  prohibitions  of 
treatment  by  universal  waste  handlers — 
State:  added  Notes  clarifying  that  drum 
top  crushing  is  regulated  as  treatment 
rather  than  being  considered  an  exempt 
recycling  activity  (tbis  is  equivalent  to 
the  federal  approach  with  respegt  to 
universal  waste  handlers);  Federal:  40 
CFR  part  273,  Standards  for  Universal 
Waste  Management — State:  10  V.S.A. 
sec.  6680  designating  postconsumer 
paint  as  universal  waste  and  setting 
management  standards,  7-901,  7-910, 
7-911,  7-912(a)&(b),  7- 
912(c)(l)&(c)(2)(A),  7-912(c)(2)Note.  7- 
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912(c)(3),  7-912(f)-(k),  7-913,  7-914,  7- 
915,  7-916. 

The  final  authorization  of  new  state 
regulations  and  regulation  changes  is  in 
addition  to  the  previous  authorization  of 
state  regulations,  which  remain  part  of 
the  authorized  program.  Vermont 
initially  received  authorization  for  its 
base  program  requirements  in  1985  and 
again  in  1993.  Vermont  subsequently 
reformatted  and  renumbered  various 
base  program  regulations,  and  submitted 
revised  base  program  Checklists  in 
connection  with  the  EPA’s  1999 
authorization.  The  renumbered  and 
reformatted  provisions,  as  referenced  in 
those  Checklists,  are  part  of  the 
authorized  program.  See  64  FR  51706 
(Sept.  24, 1999).  The  current  authorized 
program  consists  of  the  base  program 
requirements  together  with  the 
additional  requirements  and  changes 
authorized  bv  the  EPA  in  the  1993, 

1999, 2000,  2005  and  2007 
authorizations.  Added  to  this  will  be  the 
requirements  being  authorized  through 
this  rulemaking  today. 

H.  Where  are  the  revised  state  rules 
different  from  .the  federal  rules? 

The  most  signihcant  differences 
between  the  State  rules  being  authorized 
and  the  Federal  rules  are  summarized 
below.  It  should  be  noted  that  this 
summary  does  not  describe  every 
difference,  or  every  detail  regarding  the 
differences  that  are  described.  Members 
of  the  regulated  community  are  advised 
to  read  the  complete  regulations  to 
ensure  that  they  understand  all  of  the 
requirements  with  which  they  will  need 
to  comply. 

I.  More  Stringent  Provisions 

There  are  aspects  of  the  Vermont 
program  which  are  more  stringent  than 
the  Federal  program.  All  of  these  more 
stringent  requirements  are,  or  will 
become,  part  of  the  federally  enforceable 
RCRA  program  when  authorized  by  the 
EPA  and  must  be  complied  with  in 
addition  to  the  State  requirements 
which  track  the  minimum  Federal 
requirements.  These  more  stringent 
requirements  include  the  following:  (a) 
the  state  has  adopted  the  federal 
Academic  Labs  rule  but  has  also  added 
requirements  for  Laboratory 
Management  Plans  that  are  more 
stringent,  7-109(b)(4)(B)  to  (D);  (b)  the 
State  has  revised  its  exemption  for 
commercial  chemical  product  fuels  in 
7-204(l)(6)  by  more  stringently 
specifying  the  management 
requirements  for  aggregation  facilities. 
As  noted  in  our  2007  authorization,  the 
underlying  State  exemption  is 
equivalent  to  the  combination  of  the 
federal  exemption  for  commercial 


chemical  product  fuels  being  burned  for 
energy  recovery  and  the  federal 
exemption  for  commercial  chemical 
products  being  reclaimed,  in  40  CFR 
261.2(c)(2)(ii)  and  (c)(3),  respectively. 

2.  Broader  in  Scope  Provisions 

There  are  &lso  aspects  of  the  Vermont 
program  which  are  broader  in  scope 
than  the  Federal  program.  The  portion 
of  the  State  requirements  which  are 
broader  in  scope  are  not  considered  to 
be  part  of  the  Federally  enforceable 
RCRA  program.  However,  they  are  fully 
enforceable  under  State  law  and  must  be 
complied  with  by  sources  in  Vermont. 
These  broader  in  scope  requirements 
include  the  following:  (a)  the  state  has 
revised  its  Used  Oil  regulations  by 
adding  management  standards  in  7- 
804(g)  for  used  oil  that  has  been  shown 
to  meet  fuel  burning  specifications 
(“used  oil  fuel”).  The  broader  in  scope 
provisions  are  found  in  7-804(g)(3);  (b) 
With  respect  to  point  source  discharges 
of  wastewaters  that  are  hazardous 
wastes,  the  State  has  amended  state 
regulation  7-203(q)  to  only  exempt  from 
its  hazardous  waste  regulations  those 
discharges  that  are  “in  compliance 
with”  State  water  act  requirements 
rather  than  exempting  from  hazardous 
waste  requirements  all  discharges  that 
are  “subject  to”  the  State  water  act 
requirements.  The  comparable  federal 
exemption  at  40  CFR  261.4(a)(2) 
exerhpts  discharges  that  are  “subject  to” 
section  402  of  the  Clean  Water  Act. 

Thus,  the  State  is  exempting  fewer 
sources  from  hazardous  waste 
regulation  than  does  the  federal 
exemption  and  is,  therefore,  regulating 
more  broadly  in  scope. 

3.  Different  but  Equivalent  Provisions 

Vermont  also  has  added  a  provision  to 
its  state  statute  which  differs  from  the 
Federal  regulations  but  has  been 
determined  to  be  equivalent  to  them. 
These  State  revisions  will  become  part 
of  the  federally  enforceable  RCRA 
program  when  authorized  by  the  EPA. 
These  different  but  equivalent 
provisions  are  as  follows.  Vermont  has 
added  postconsumer  paint  to  its 
Universal  Waste  rules  through  a  state 
statutory  provision  found  at  10  V.S.A. 
sec.  6680.  We  are  authorizing  this  as 
being  equivalent  to  the  requirements  of 
40  CFR  part  273  Subpart  G  since  we 
have  determined  that  it  is  an 
appropriate  universal  waste  to  approve 
and  that  the  rules  allow  the  States  the 
flexibility  to  add  additional  wastes  to 
their  list  of  universal  wastes.  In 
particular,  we  are  authorizing  the 
specific  management  requirements  for 
these  paint  wastes  as  they  are  identified 
in  the  statute  under  sec.  6680(b)  and  (c). 


The  statute  also  specifies  that  the 
existing  state  universal  waste  regulation 
requirements  apply  to  the  handling  of 
postconsumer  paint.  In  addition,  EPA  is 
reauthorizing  the  existing  universal 
waste  regulations  as  they  are  applied  to 
the  paint  wastes. 

I.  Who  handles  permits  after  the 
authorization  takes  effect? 

Vermont  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  EPA  will  implement  and  issue 
permits  for  any  HSWA  requirements  for 
which  Vermont  is  not  yet  authorized  in 
the  future. 

).  What  is  codification  and  is  EPA 
codifying  Vermont’s  hazardous  waste 
program  as  authorized  in  this  rule? 

Codification  is  the  process  of  placing 
the  State’s  statutes  and  regulations  that 
comprise  the  State’s  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  We  do  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  Part  272.  We  reserve  the 
amendment  of  40  CFR  Part  272,  Subpart 
UU  for  this  authorization  of  Vermont’s 
program  until  a  later  date. 

K.  Administrative  Requirements 

'  The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  (RCRA 
State  Authorization)  from  the 
requirements  of  Executive  Orders  12866 
(58  FR  51735,  October  4,  1993)  and 
13563  (76  FR  3821,  January  21,  2011), 
therefore,  this  action  is  not  subject  to 
review  by  OMB.  This  action  authorizes 
State  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  tbis  action  authorizes 
pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  action  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  Tribal  governments,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
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specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999),  begause  it 
merely  authorizes  State  requirements  as 
part  of  the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211, 
“Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  “significant 
regulatory  action”  as  defined  under 
Executive  Order  12866. 

Under  RCRA  3006(b),  EPA  grants  a 
State’s  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be. 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply.  As  required  by 
seftion  3  of  Executive  Order  12988  (61 
F.R.  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  F.R. 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  “Attorney 
General’s  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings”, issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Executive  Order 
12898  (59  FR  7629,  Feb.  16,  1994) 
establishes  federal  executive  policy  on 
environmental  justice.  Its  main 
provision  directs  federal  agencies,  to  the 
greatest  extent  practicable  and 
permitted  by  law,  to  make 
environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 


No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


Because  this  rule  authorizes  pre-existing 
State  rules  which  are  equivalent  to,  and 
no  less  stringent  than  existing  federal 
requirements,  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  State  law  and  there  are  no 
anticipated  significant  adverse  human 
health  or  environmental  effects,  the  rule 
is  not  subject  to  Executive  Order  12898. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  “major 
rule”  as  defined  by  5  U.S.C.  804(2).  This 
action  nevertheless  will  be  effective  60 
days  after  it  is  published,  because  it  is 
an  immediate  final  rule. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated;  November  5,  2013. 

H.  Curtis  Spalding, 

Regional  Administrator,  EPA  Region  1. 

[FK  Doc.  2013-31121  Filed  12-30-13;  8:45  am] 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  155 

[CMS-9957-CN;  9964-CN] 

RIN  0938-AR82;  RIN  093i-AR74 

Patient  Protection  and  Affordable  Care 
Act;  Program  Integrity:  Exchange, 
Premium  Stabiiization  Programs,  and 
Market  Standards;  Amendments  to  the 
HHS  Notice  of  Benefit  and  Payment 
Parameters  for  2014  Correction 

AGENCY:  Centers  for  Medicare  & 

Medicaid  Services  (CMS),  HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  an 
error  that  appeared  in  the  final  rule 
published  in  the  Federal  Register  on 
October  30,  2013  entitled,  “Patient 
Protection  and  Affordable  Care  Act; 
Program  Integrity:  Exchange,  Premium 
Stabilization  Programs,  and  Market 
Standards;  Amendments  to  the  HHS 
Notice  of  Benefit  and  Payment 
Parameters  for  2014.”  .  • 

DATES:  Effective  Date:  December  30, 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Dafflitto  (301)  492^198. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  FR  Doc.  2013-25326  of  October  30, 
2013  (78  FR  65046),  final  rule  entitled 
“Patient  Protection  and  Affordable  Care 
Act;  Program  Integrity:  Exchange, 
Premium  Stabilization  Programs,  and 
Market  Standards:  Amendments  to  the 
HHS  Notice  of  Benefit  and  Payment 
Parameters  for  2014  (78  FR  65046),  there 
was  a  technical  nonconformity  that  is 
identified  and  corrected  in  the 
regulations  text  of  this  correction  notice. 
This  correction  is  effective  December 
30,  2013,  just  as  if  it  had  been  included 
in  the  document  published  on  October 
30,  2013. 

The  October  30,  2013  final  rule 
implements  provisions  of  the  Patient 
Protection  and  Affordable  Care  Act 
(Pub.  L.  111-148)  and  the  Health  Care 
and  Education  Reconciliation  Act  of 
2010  (Pub.  L.  111-152)  (collectively 
referred  to  as  the  Affordable  Care  Act). 

In  relevant  part,  the  October  30,  2013 
final  rule  establishes  standards,  at  45. 
CFR  part  155,  subpart  M,  that  require 
State  Exchanges  to  submit  certain 
reports  to  the  Department  of  Health  and 
Human  Services  (HHS)  and  to  undertake 
certain  recordkeeping  and  self-auditing 
activities  to  ensure  compliance  with 
Federal  requirements,  such  as  those 
governing  eligibility  determinations  for 
advance  payments  of  the  pretnium  tax 


79620  Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


credit  and  cost-sharing  reductions.  The 
standards  established  at  subpart  M 
enable  HHS  to  carry  out  its 
responsibility  of  ensuring  that  Federal 
funds  are  used  appropriately  in  the 
administration  of -State  Exchange 
activities. 

II.  Summary  of  Error 

On  page  65095,  in  the  Federal 
Register  of  October  30,  2013,  we  added 
subpart  M  “Oversight  and  Program 
Integrity  Standards  for  State  Exchanges” 
to  the  regulations  text  at  45  CFR  part 
155.  While  it  was  clear  from  the 
preamble  and  regulations  text  that 
subpart  M  applies  to  all  Exchanges, 
including  small  business  health  options 
program  (SHOP)  Exchanges,  due  to  an 
oversight  we  inadvertently  omitted 
cross-referencing  new  subpart  M  at 
§  155.705(a)  of  the  regulations  in  part 
155,  subpart  H — Exchange  Functions: 
Small  Business  Health  Options  Program. 
Accordingly,  we  are  revising 
§  155.705(a)  so  that  the  regulations  in 
part  155  consistently  reflect  our  policy 
that  all  Exchanges,  including  SHOP 
Exchanges,  must  carry  out  the  required 
functions  of  an  Exchange  that  are  set 
forth  at  subpa^.Jyl.  We  are  correq|)pg 
§  155. 705(a), Iw  adding  a  cross  reference 
to  subpart  lil,  s^6*u^  the  provision  ^ 
reads,  “Exchan^^^unctions  that  appl^'to 
SHOP”.  The  SHOP  must  carry  out  all 
the  required  functions  of  an  Exchange 
described  in  this  subpart  and  in 
subparts  C,  E,  K,  and  M  of  this  part, 
except: .  .  .  .” 

III.  Waiver  of  Proposed  Rulemaking 
and  Delay  in  Effective  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  to  provide  a  period  for  public 
comment  before  the  provisions  of  a  rule 
take  effect,  in  accordance  with  section 
553(b)  and  (c)  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553(b)  & 
(c)).  However,  we  can  waive  notice  and 
comment  if  the  Secretary  finds,  for  good 
cause,  that  notice  and  comment  would 
be  impracticable,  unnecessary,  or 
contrary  to  the  public  interest,  and 
incorporates  a  statement  of  the  finding 
and  the  reasons  therefor  in  the  notice. 


Section  553(d)  of  the  APA  ordinarily 
requires  a  30-day  delay  in  the  effective 
date  of  final  rules  after  the  date  of  their 
publication  in  the  Federal  Register. 

This  30-day  delay  in  effective  date  can 
be  waived,  however,  if  the  Secretary 
finds  for  good  cause  that  the  delay  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  incorporates 
a  statement  of  the  findings  and  the 
reasons  therefor  in  the  rule  issued. 

It  was  clear  from  both  the  preamble 
and  the  regulations  text  for  45  CFR  part 
155,  subpart  M,  that  subpart  M  applies 
to  all  Exchanges,  including  SHOP 
Exchanges.  Both  the  preamble  and  the 
regulations  text  for  part  155,  subpart  M 
use  the  term  “Exchange”  when 
describing  the  new  requirements.  The 
term  “Exchange”  is  defined  at  §  155.20 
as  including  SHOP  Exchanges.  In 
relevant  part,  the  definition  of 
“Exchange”  in  §  155.20  states:  “Unless 
otherwise  identified,  this  term  includes 
an  Exchange  serving  the  individual 
market  for  qualified  individuals  and  a 
SHOP  serving  the  small  group  market 
for  qualified  employers  .  .  .  .”  This 
conforming  amendment  merely  corrects 
a  technicaf  nonconformity  in  the 
regulations  text  so  that  the  regulations 
consistently  reflect  the  policy  adopted 
in  the  October  30,  2013  final  rule. 
Ther^roi(^,  ^e  find  that  undertaking 
further  notice  and  coinment  before  this 
correction  is  incorporated  into  the  final 
rule  is  unnecessary. 

For  the  same  reasons,  we  also  find 
good  cause  to  waive  the  30-day  delay  in 
effective  date. 

rV.  Correction  of  Errors 

On  page  65095,  in  the  third  column, 
after  the  regulations  text  for  §  155.420 — 
Special  enrollment  periods,  insert  the 
following  amendment  to  §  155.705 — 
Functions  of  a  SHOP  to  read  as  follows: 

§155.705  [Corrected] 

26a.  Section  155.705  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  1 55.705  Functions  of  a  SHOP. 

(a)  Exchange  functions  that  apply  to 
SHOP.  The  SHOP  must  carry  out  all  the 
required  functions  of  an  Exchange 


described  in  this  subpart  and  in 
subparts  C,  E,  K,  and  M  of  this  part, 
except: 

***** 

Dated:  December  23,  2013. 

Oliver  Potts, 

Deputy  Executive  Secretary  to  the 
Department,  Department  of  Health  and 
Human  Services. 

[FR  Doc.  2013-31319  Filed  12-30-13;  8:45  am] 

BILLING  CODE  412(M)1-P 


DEPARTMENT  OF  DEFENSE 

Defense  Acquisitions  Regulations 
System 

48  CFR  Parts  225  and  252 
RIN  0750-All  7 

Defense  Federal  Acquisition 
Regulation  Supplement;  Trade 
Agreements  Thresholds  (DFARS  Case 
2013-D032) 

AGENCY:  Defense  Acquisition 
Regulations  System;  Department  of 
DefenseiflpoD). 

ACTION:  Phial  rule. 


SUMMARY:  DoD  is  issuing  a -final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  incorporate  increased 
thresholds  for  application  of  the  World 
Trade  Organization  Government 
Procurement  Agreement  and  the  Free 
Trade  Agreements,  as  determined  by  the 
United  States  Trade  Representative. 
DATES:  E^ecfiVe:  January  1,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Annette  Gray,  (703)  602-6093. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Every  two  years,  the  trade  agreements 
thresholds  are  es'calated  according  to  a 
pre-determined  formula  set  forth  in  the 
agreements.  The  United  States  Trade 
Representative  has  specified  the 
following  new  thresholds  in  the  Federal 
Register  (78  FR  76700,  December  18, 
2013): 


Trade  agreement 

Supply  contract 
(equal  to  or 
exceeding) 

Construction 
contract 
(equal  to  or 
exceeding) 

WTO  GPA . . . 

204,000 

7,864,000 

FTAs: 

Australia  FTA . . 

79,507 

7,864,000 

Bahrain  FTA  . . . 

204,000 

10,335,931 

CAFTA-DR  (Costa  Rica,  Dominican  Republic,  El  Salvador,  Guatemala,  Honduras,  and  Nicaragua) 

79,507 

7,864,000 

Chile  FTA . . . 

79,507 

7,864,000 

Colombia  FTA . . . 

79,507 

7,864,000 

Korea  FT^  . . . 

loo’ooo 

7’864;000 
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Trade  agreement 

Supply  contract 
(equal  to  or 
exceeding) 

Construction 
contract 
(equal  to  or 
exceeding) 

Morocco  FTA  . . . ; . 

204,000 

7,864,000 

NAFTA; 

— Canada  . 

25,000 

10,335,931 

— Mexico . 

79,507 

10,335,931 

Panama  FTA  . 

204,000 

7,864,000 

Peru  FTA  . 

?04  000 

7  ftftd  nnn 

Singapore  FTA  . . . 

79’507 

7,864,000 

II.  Publication  of  This  Final-  Rule  for 
Public  Conunent  Is  Not  Required  by 
Statute 

Publication  of  proposed  regulations, 

41  U.S.C.  1707,  is  the  statute  which 
applies  to  the  publication  of  the  Federal 
Acquisition  Regulation.  Paragraph  (a)(1) 
of  the  statute  requires  that  a 
procurement  policy,  regulation, 
procedure  or  form  (including  an 
amendment  or  modification  thereof) 
must  be  published  for  public  comment 
if  it  relates  to  the  expenditure  of 
appropriated  funds,  and  has  either  a 
significant  effect  beyond  the  internal 
operating  procedures  of  the  agency 
issuing  the  policy,  regulation,  procedure 
or  form,  or  has  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors.  This  final  rule  is  not  required 
to  be  published  for  public  comment, 
because  it  implements  the  new 
threshdlds  in  the  clause  prescriptions  at 
DFARS  225.1101,  225.7017-3,  225.7503 
and  in  the  clauses  at  252.225-7017  and 

252.225-7018.  These  requirements 
affect  only  the  internal  operating 
procedures  of  the  Government. 

in.  Executive  Orders  12866  and  13563 

Executive  Orders  (E.O.s)  12866  and 
13563  direct  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  E.O.  13563  emphasizes  the 
importance  of  quantifying  both  costs 
and  benefits,  of  reducing  costs,  of 
heirmonizing  rules,  and  of  promoting 
flexibility.  This  is  not  a  significant 
regulatory  action  and,  therefore,  was  not 
subject  to  review  under  Section  6(b)  of 
E.O.  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

rv.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  this  final 
rule  does  not  constitute  a  significant 


FAR  revision  within  the  meaning  of 
FAR  1.501-1,  and  41  U.S.C.  1707  and 
does  not  require  publication  for  public 
comment. 

V.  Paperwork  Reduction  Act 

The  rule  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 

Manuel  Quinones, 

Editor,  Defense  Acquisition  Regulations 
System. 

Therefore,  48  CFR  parts  225  and  252 
are  amended  as  follows: 

■  1.  The  authority  citation  for  48  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  1303  and  CFR 
chapter  1. 

PART  22&— FOREIGN  CONTRACTING 
225.1101  [Amended] 

■  2.  Section  225.1101  is  amended — 

■  a.  In  paragraph  (10)(i)  introductory 
text,  by  removing  “$202,000”  and 
adding  “$204,000”  in  its  place;  and 

■  b.  In  paragraphs  (10)(i)(A),  (10)(i)(B), 
and  (10)(i)(C),  by  removing  “$77,494” 
and  adding  “$79,507”  in  its  place. 

■  3.  Section  225.7017-3  is  amended  in 
paragraphs  (b)  and  (c)(2),  by  removing 
“$202,000”  and  adding  “$204,000”  in 
its  place. 

■  4.  Section  225.7503  is  amended — 

■  a.  In  paragraphs  (a)(1)  and  (h)(1),  by 
removing  “$7,777,000”  and  adding 
“$7,864,000”  in  its  place; 

■  b.  In  paragraph  (h)(2),  hy  removing 
“$7,777,000”  and  adding  “$7,864,000” 
in  its  place,  and  by  removing 
“$10,074,262”  and  adding 
“$10,335,931”  in  its  place. 

■  c.  In  paragraph  (b)(3)  by  removing 
“$10,074,262”  and  adding 
“$10,335,931”  in  its  place;  and 

■  d.  In  paragraph  (b)(4)  by  removing 
“$7,777,000”  and  adding  “$7,864,000” 


in  its  place,  and  by  removing 
“$10,074,262”  and  adding 
“$10,335,931”  in  its  place. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.225- 7017  [Amended] 

■  5.  Section  252.225-7017  is 
amended — 

■  a.  By  removing  clause  date  “(DEC 
2013)”  and  adding  “(JAN  2014)”  in  its 
place. 

■  b.  In  paragraphs  (c)(2)  and  (c)(3),  by 
removing  “$77,494”  and  adding 
“$79,507”  in  its  place;  and 

■  c.  In  paragraphs  (c)(4)  and  (c)(5)*  by 
removing  “$202,000”  and  adding 
“$204,000”  in  its  place. 

252.225- 7018  [Amended] 

■  6.  Section  252.225-7018  is 
amended — 

■  a.  By  removing  clause  date  “(DEC 
2013)”  and  adding  “(JAN  2014)”  in  its 
place. 

■  b.  In  paragraphs  (h)(1)  and  (b)(2),  by 
removing  “$202,000”  and  adding 
“$204,000”  in  its  place; 

■  c.  In  paragraphs  (d)(3)  and  (d)(4) 
introductory  text,  by  removing 
“$77,494”  and  adding  “$79,507”  in  its 
place;  and 

■  d.  In  paragraphs  (d)(5)  and  (d)(6) 
introductory  text,  hy  removing 
“$202,000”  and  adding  “$204,000”  in 
its  place. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Docket  No.  121210693-3985-01] 

RIN  0648-BC68 

Endangered  and  Threatened  Species: 
Designation  of  a  Nonessential 
Experimental  Population  of  Central 
Valley  Spring-Run  Chinook  Salmon 
Below  Friant  Dam  in  the  San  Joaquin 
River,  CA 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 

Commerch. 

ACTION:  Final  rule  and  notice  of 
availability  df  a  final  environmental 
assessment. 

SUMMARY:  We,  the  National  Marine 
Fisheries  Service  (NMFS),  designate  a 
nonessential  experimental  population  of 
Central  Valley  spring-run  Chinook 
salmon  (Oncorhynchus  tshawytscha) 
under  the  Endangered  Species  Act 
(ESA)  fh  portions  of  the  San  Joaquin 
River,  California,  and  establish  take 
exceptions  for  the  nonessential 
experimental  population  for  particular 
activities  inside  the  experimental 
population’s  geographic  range  and 
limited  take  exceptions  outside  the 
experimental  population  geographic 
range.  This  document  also  announces 
the  availability  of  a  final  environmental 
assessment  (EA)  that  analyzed  the 
environmental  impacts  of  promulgating 
the  experimental  population  rule  and 
associated  take  exceptions. 

DATES:  The  final  rule  is  effective  January 
30,  2014. 

ADDRESSES:  The  Final  Environmental 
Assessment  and  other  reference 
materials  regarding  this  final  rule  can  be 
obtained  via  the  Internet  at  http:// 
wiA'w. westcoast.fisheries.noaa.gov/ 
central  valley /san Joaquin/san_ 
joaquin_reint.html  or  by  submitting  a 
request  to  the  Assistant  Regional 
Administrator,  California  Central  Valley 
Area  Office,  West  Coast  Region,  NMFS, 
650  Capitol  Mall,  Suite  5-100, 
Sacramento,  CA  9581,4. 

FOR  FURTHER  INFORMATION  CONTACT:  Elif 
Fehm-Sullivan,  National  Marine 
Fisheries  Service,  650  Capitol  Mall, 
Suite  5-100,  Sacramento,  CA  95814 
(916-930—3723)  or  Dwayne  Meadows, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910  (301-427-8403). 
SUPPLEMENTARY  INFORMATION:  ' 


Background  Information  Relevant  to 
Experimental  Population  Designation 

In  1988,  a  coalition  of  environmental 
groups,  led  by  the  Natural  Resources 
Defense  Council  (NRDC),  filed  a  lawsuit 
challenging  renewal  of  long-term  water 
service  contracts  between  the  United 
States  and  the  Central  Valley  Project 
(CVP)  Friant  Division  contractors 
(NRDC,  et  ah,  v.  Kirk  Rodgers,  et  al.). 
After  more  than  18  years  of  litigation,  a 
Settlement  was  reached  (Settlement)  on 
September  13,  2006.  The  Settling 
Parties,  including  NRDC,  Friant  Water 
Users  Authority  (now  the  Friant  Water 
Authority  (FWA)),  and  the  U.S. 
Departments  of  the  Interior  and 
Commerce,  agreed  on  the  terms  and 
conditions  of  the  Settlement,  which  was 
subsequently  approved  by  the  U.S. 
Eastern  District  Court  of  California  on 
October  23,  2006.  The  Settlement 
establishes  two  primary  goals:  (1) 
Restoration  Goal — To  restore  and 
maintain  fish  populations  in  “good 
condition”  in  the  mainstem  San  Joaquin 
River  below  Friant  Dam  to  its 
confluence  with  the  Merced  River, 
including  naturally  reproducing  and 
self-sustaining  populations  of  salmon 
and  other  fish;  and  (2)  Water 
Management  Goal — To  reduce  or  avoid 
adverse  water  supply  impacts  on  all  of 
the  Friant  Division  long-term 
contractors  that  may  result  from  the 
interim  and  restoration  flows  provided 
for  in  the  Settlement.  Paragraph  14  of 
the  Settlement  indicates  that  the 
Restoration  Goal  shall  include  the 
reintroduction  of  Central  Valley  spring- 
run  Chinook  salmon  (hereafter,  CV 
spring-run  Chinook  salmon)  to  the  San 
Joaquin  River  between  Friant  Dam  and 
its  confluence  with  the  Merced  River. 
The  settlement  is  implemented  through 
the  San  Joaquin  River  Restoration 
Program  (SJRRP). 

In  2009,  as  part  of  the  Omnibus  Public 
Land  Management  Act,  Congress 
enacted  the  San  Joaquin  River 
Restoration  Settlement  Act  (Pub.!,,  Hi¬ 
ll,  123  Stat.  1349)  (SJRRSA),  which 
ratified  the  terms  of  the  Settlement  and 
provided  additional  authorities  to  the 
Department  of  the  Interior  to  facilitate 
successful  implementation  of  the 
Settlement.  The  SJRRSA  provides  that  if 
the  Secretary  of  Commerce  (Secretary) 
concludes  that  a  program  to  reintroduce 
CV  spring-run  Chinook  salmon  into  the 
San  Joaquin  River  can  be  implemented 
consistent  with  other  requirements  of 
the  ESA,  the  reintroduction  “shall  be 
[conducted]  pursuant  to  §  10(j)”  of  the 
ESA. 


Supplemental  Information 

This  is  a  final  rule  stemming  from  a 
proposed  rule  that  was  published 
January  16,  2013  (78  FR  3381).  This 
final  rule  implements  the  experimental 
population  area  to  include  the  San 
Joaquin  River  just  upstream  from  its 
confluence  with,  but  not  including,  the 
Merced  River  upstream  to  Friant  Dam; 
all  sloughs,  channels,  floodways,  and 
waterways  that  allow  for  CV  spring-run 
Chinook  salmon  access  along  the  San 
Joaquin  River;  and  portions  of  the  Kings 
River,  when  high  water  years  connect 
the  Kings  River  with  the  San  Joaquin 
River.  This  experimental  area  is  part  of 
the  species’  historical  range.  The  San 
Joaquin  River  experimental  population 
is  all  CV  spring-run  Chinook  salmon, 
including  fish  that  have  been  released  or 
propagated,  naturally  or  artificially, 
within  the  defined  experimental 
population  area. 

The  CV  spring-run  Chinook  salmon 
Evolutionarily  Significant  Unit  (ESU;  70 
FR  37160;  June  28,  2005)  is  listed  as 
threatened  under  the  ESA,  and  its 
threatened  status  was  recently 
confirmed  following  completion  of  a  5- 
year  review  (NMFS,  2011).  The  CV 
spring-run  Chinook  salmon  ESU 
includes  all  naturally  spawned 
populations  of  spring-run  Chinook 
salmon  in  the  Sacramento  River  and  its 
tributaries,  as  well  as  the  Feather  River 
Fish  Hatchery  (FRFH)  spring-run 
Chinook  salmon  program.  We  have 
issued  protective  regulations  under 
section  4(d)  of  the  ESA  for  CV  spring- 
run  Chinook  salmon  that  prohibit  their 
“take”  unless  otherwise  authorized  (50 
CFR  223.203). 

Statutory  and  Regulatory  Framework 
for  Experimental  Population 
-Designation 

Section  10(j)  of  the  ESA  (16  U.S.C. 
1539(j))  defines  an  experimental 
population  as  a  population  that  has 
been  authorized  for  release  by  the 
Secretary  but  only  when,  and  at  such 
times  as,  the  population  is  wholly 
separate  geographically  from 
nonexperimental  populations  of  the 
same  species.  The  Secretary  may 
authorize  the  release  of  “experimental” 
populations  of  listed  species  outside  of 
their  current  range  if  the  release  would 
“further  the  conservation”  of  the  listed 
species.  Section  10(j)  also  requires  that 
before  authorizing  the  release  of  an 
experimental  population,  the  Secretary 
identify  the  experimental  population  by 
regulation  and  determine,  based  on  the 
best  available  information,  whether  the 
experimental  population  is  “essential  to 
the  continued  existence”  of  the  listed 
species  (16  U.S.C.  1539(j)(2)(B)). 
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The  U.S.  Fish  and  Wildlife  Service 
(USFWS)  promulgated  regulations  to 
guide  its  implementation  of  section  10(j) 
(see  50  CFR  17.80  through  17.84).  While 
we  do  not  have  regulations  governing 
the  designation  of  experimental 
populations,  we  considered  their 
regulations  where  appropriate  in 
making  the  required  determinations 
under  section  10(j)  and  in  formulating 
this  rule  to  designate  and  release  an 
experimental  population  of  CV  spring- 
run  Chinook  salmon  into  the  San 
Joaquin  River  upstream  of  the  Merced 
River  confluence.  Although  the  USFWS 
regulations  do  not  govern  our  regulatory 
action,  the  record  demonstrates  that  this 
rule  would  be  consistent  with  the 
criteria  of  those  regulations. 

Using  the  best  available  information, 
the  following  three  key  elements  of  ESA 
section  10{j)  were  analyzed  in 
formulating  this  rule: 

Element  1 :  Whether  release  of  an 
experimental  population  of  CV  spring- 
run  Chinook  salmon  into  the  San 
Joaquin  River  would  further  the 
conservation  of  the  species: 

Element  2:  An  appropriate  means  to 
identify  the  experimental  population; 
and 

Element  3:  Whether  the  experimental 
population  is  essential  to  the  continued 
existence  of  the  species  in  the  wild. 

We  discuss  in  more  detail  below  how 
we  considered  each  of  these  three 
elements. 

In  addition  to  the  requirements  of 
ESA  section  10(j),  we  considered 
whether  any  additional  measures  were 
necessary  to  address  management 
concerns  under  local  conditions  and  to 
comply  with  Section  10011  and  10004 
of  the  SJRRSA.  Also,  we  considered  a 
process  for  data  collection  and  periodic 
review  of  the  status  of  the  experimental 
population.  These  additional 
considerations  are  not  required  under 
ESA  section  10(j),  but  they  provide 
information  as  to  how  our 
determination  was  reached,  as  well  as 
explaining  how  we  intend  to  assess  the 
effect  of  the  reintroduction  on  the 
conservation  of  the  species. 

Section  10(j)  of  the  ESA  requires  that 
an  experipiental  population  be  treated 
as  a  threatened  species  under  the  ESA, 
with  two  exceptions  that  apply  if  an 
experimental  population  is  not 
determined  to  be  essential  to  the  listed 
species’  continued  existence  (i.e., 
nonessential):  1)  section  7  of  the  ESA 
applies  in  a  different  manner  as 
described  below  in  this  paragraph,  and 
2)  critical  habitat  shall  not  be  designated 
for  that  experimental  population.  If  the 
experimental  population  is  determined 
to  be  nonessential,  then  section  10(j) 
requires  that  we  apply  the  section  7 


consultation  provisions  as  if  the 
population  is  a  species  proposed  for 
listing.  This  means  that  the  section 
7(a)(2)  consultation  requirement  does 
not  apply  to  any  experimental 
population  of  CV  spring-run  Chinook 
salmon  that  we  determine  is 
nonessential.  The  only  provisions  of 
section  7  that  apply  to  a  nonessential 
experimental  population  (NEP)  outside 
of  a  National  Park  or  Wildlife  Refuge  are 
sections  7(a)(1)  and  7(a)(4).  Section 
7(a)(1)  requires  that  Federal  agencies 
use  their  authorities  in  furtherance  of 
the  purposes  of  the  ESA  by  carrying  out 
programs  for  the  conservation  of 
threatened  and  endangered  species. 
Section  7(a)(4)  requires  Federal  agencies 
to  confer,  rather  than  consult,  with  us 
on  actions  that  are  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  to  be  listed.  The  results  of  a 
conference  are  advisory  in  nature. 

Section  7  of  the  ESA  does  not  apply 
to  activities  undertaken  on  private  land 
unless  they  are  authorized,  funded,  or 
carried  out  by  a  Federal  agency.  The 
take  exceptions  outlined  below 
associated  with  the  experimental 
population  will  provide  sufficient 
protections  to  reduce  effects  of  existing 
or  anticipated  Federal  or  State  actions, 
or  private  activities  within  or  adjacent 
to  the  experimental  population  area. 

Element  1:  Whether  release  of  an 
experimental  population  of  CV  spring- 
run  Chinook  salmon  into  the  San 
Joaquin  River  would  further  the 
conservation  of  the  species. 

The  ESA  defines  “conservation”  as 
“the  use  of  all, methods  and  procedures 
which  are  necessary  to  bring  any 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this 
[Act]  are  no  longer  necessary.”  In 
making  the  determination  whether 
release  of  an  experimental  population 
would  “further  the  conservation”  of  CV 
spring-run  Chinook  we  considered  the 
following  factors:  (1)  the  effects  of 
gathering  broodstock  on  the  extant 
populations  of  the  ESU;  (2)  the  potential 
for  the  released  population  to  survive  in 
the  foreseeable  future:  and  (3)  the 
potential  contribution  of  an 
experimental  population  to  the  recovery 
of  the  Central  Valley  spring-run 
Chinook  salmon  ESU. 

We  first  considered  the  most 
appropriate  source  of  fish  within  the  CV 
spring-run  Chinook  salmon  ESU  to  be 
used  to  establish  an  experimental 
“  population.  Reintroduction  efforts  have 
the  best  chance  for  success  when  the 
donor  population  has  life  history 
characteristics  and  genetic  diversity 
compatible  with  the  anticipated 
environmental  conditions  of  the  habitat 


into  which  fish  will  be  reintroduced. 
Populations  found  in  watersheds  closest 
to  the  reintroduction  area  are  most 
likely  to  have  adaptive  traits  that  will 
lead  to  a  successful  reintroduction,  and  ^ 
therefore,  only  spring-run  Chinook 
salmon  populations  found  in  the 
California  Central  Valley  will  be  used  in 
establishing  the  experimental 
population  in  the  San  Joaquin  River. 

The  selection  of  which  source 
population(s)  will  be  utilized  for  the 
SJRRP  reintroduction  effort  will  be 
dependent  upon  the  genetic  diversity 
needs  of  the  broodstock,  the.  specific 
conditions  of  the  proposed  donor 
population(s)  at  the  time,  and  whether 
the  collection  will  jeopardize  the 
continued  existence  of  the  species. 

Functionally  independent 
populations  of  CV  spring-run  Chinook 
salmon  occur  in  Deer,  Mill,  and  Butte 
creeks  and  on  the  Feather  River.  The 
Feather  River  CV  spring-run  Chinook 
salmon  population  is  also  supplemented 
by  operation  of  the  FRFH.  All  of  these 
populations  are  genetically  unique  from 
one  another.  Additional  dependent  or 
establishing  populations  occur  ini  the 
Sacramento  River  Basin,  but  these  are 
not  known  to'be  genetically  unique.  The 
Deer  and  Mill  creek  populations  have 
been  at  a  high  risk  of  extinction  and 
special  care  and  consideration  will  be 
used  when  considering  these  fish  as  a 
donor  source  for  reintroduction  into  the 
San  Joaquin  River.  The  Butte  Creek  CV 
spring-run  Chinook  salmon  population 
is  considered  to  be  at  a  low  risk  of 
extinction  and  has  the  largest  run  size 
of  the  three  major  CV  spring-run 
Chinook  salmon  populations  in  the 
Central  Valley  (NMFS,  2011).  Thus  it 
may  be  possible  to  remove  fish  from  this 
population  iSa  years  with  high  adult 
returns. 

Through  our  ESA  section  10 
permitting  authority  and  the  section  7 
consultation  process,  we  will  also 
ensure  that  the  use  of  CV  spring-run 
Chinook  salmon  from  any  donor 
populations  for  release  into  the  San 
Joaquin  River  is  not  likely  to  jeopardize 
the  continued  existence  of  the  species  in 
the  wild.  Recently  NMFS  issued  a 
permit  under  section  10(a)(1)(A)  of  the 
ESA  along  with  a  section  7  Biological 
Opinion  (2012)  that  reached  a  non¬ 
jeopardy  conclusion  on  the  first  5  years 
of  broodstock  collection  fi’om  FRFH. 

As  noted  above,  there  are  several 
choices,  for  source  populations  for  this 
experimental  population.  A  captive 
broodstock  program  is  being  established 
as  part  of  the  SJRRP  to  augment  and 
supplement  the  establishment  of  an 
experimental  population  in  the  San 
Joaquin  River.  Initially  we  will  be  using 
FRFH  fish  for  captive  broodstock  and 
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direct  release  to  the  river.  We  would 
later  consider  diversifying  the  donor 
stock  with  fish  from  naturally  spawning 
populations  in  other  streams  if  and 
,  when  those  populations  can  sustain  the 
removal  of  fish.  Any  collection  of  CV 
spring-run  Chinook  salmon  would  be 
subject  to  approval  of  a  permit  under 
ESA  section  10(a)(1)(A),  which  includes 
analysis  under  the  National 
Environmental  Policy  Act  (NEPA)  and 
ESA  Section  7. 

Over  time,  we  expect  the  captive 
broodstock  at  the  San  Joaquin  River 
conservation  hatchery  will  produce 
sufficient  numbers  of  eggs  and  juveniles 
to  support  reintroduction  actions,  and 
will  reduce  or  eliminate  the  need  for 
fish  to  be  taken  from  existing  hatchery 
or  natural  populations  in  the 
Sacramento  River  basin.  If  we  consider 
using  CV  spring-run  Chinook  salmon 
hum  natiually  spawning  populations, 
we  will  remove  only  small  numbers 
when  such  collections  would  not 
jeopardize  the  continued  existence  of 
the  species  and  will  contribute  to  the 
enhancement  or  propagation  of  the 
species.  FRFH  fish  used  for  the 
reintroduction  will  be  genetically 
screened  to  avoid  hybrids.  The  FRFH  is 
planning  to  produce  sufficient  fish  to 
allow  for  eggs  or  juveniles  to  be 
collected  for  the  reintroduction,  in 
addition  to  the  hatchery  production 
needed  for  the  Feather  River.  The 
consistent  availability  of  hatchery 
produced  fish,  combined  with  existing 
protections  for  wild  populations,  can 
allow  collection  of  fish  for  > 
reintroduction  of  CV  spring-run 
Chinook  salmon  to  the  San  Joaquin 
River  with  no  adverse  impact  on  the 
ESU. 

In  determining  whether  release  of  the 
experimental  population  would  further 
the  conservation  of  CV  spring-run  ‘ 
Chinook  salmon,  we  also  considered  the 
potential  for  the  released  population  to 
survive  in  the  foreseeable  future.  The 
California  Central  Valley  drainage  as  a 
whole  is  estimated  to  have  supported 
spring-run  Chinook  salmon  returns  as 
large  as  600,000  fish  between  the  late 
1880s  and  1940s  (CDFG,  1998). 
However,  the  CV  spring-run  Chinook 
salmon  runs  in  the  San  Joaquin  River 
were  extirpated  as  a  direct  result  of  the 
completion  of  Friant  Dam  and  the 
associated  operation  of  the  Friant-Kern 
and  Madera  irrigation  canals,  which 
caused  the  river  to  run  dry  in  many 
locations.  As  a  result  of  these  impacts, 
the  last  substantial  CV  spring-run 
Chinook  salmon  spawning  cohort 
(numbering  >1,900)  returned  in  1948 
(Yoshiyama  et  al.,  1996).  Central  Valley 
spring-run  Chinook  salmon  were 
originally  most  abundant  in  the  San 


Joaquin  River  basin  where  the  run 
ascended  to  high-elevation  streams  fed 
by  snow-melt  where  they  over¬ 
summered  until  the  fall  spawning 
season  (Yoshiyama  et  al.,  1996). 
Construction  of  other  low  elevation 
dams  in  the  foothills  of  the  Sierra 
Nevada  on  the  American,  Mokelumne, 
Stanislaus,  Tuolumne,  and  Merced 
rivers  largely  extirpated  CV  spring-run 
Chinook  salmon  in  these  watersheds  as 
well. 

NMFS’  Draft  Recovery  Plan  for 
Central  Valley  salmonids  characterizes 
the  San  Joaquin  River  basin  below 
Friant  Dam  as  haying  a  high  potential  to 
support  a  spawning  population  of 
reintroduced  CV  spring-run  Chinook 
salmon  with  implementation  of  the 
SJRRP.  The  Settlement  establishes  a 
ft-amework  for  accomplishing  the 
Restoration  Goal  including  channel  and 
structural  modifications  along  the  San 
Joaquin  River  below  Friant  Dam  and 
releases  of  water  from  Friant  Dam 
downstream  to  the  river’s  confluence 
with  the  Merced  Ri^er.  Based  on  the 
available  information,  we  believe  that 
implementation  of  these  actions  will 
create  habitat  conditions  in  the  San 
Joaquin  River  from  Friant  Dam  to  its 
confluence  with  the  Merced  River 
sufficient  to  support  the  establishment 
of  CV  spring-run  Chinook  salmon 
populations. 

In  addition  to  actions  undertaken  by 
the  SJRRP,  there  are  many  Federal  and 
State  laws  and  regulations  that  will  also 
aid  in  the  establishment  and  survival  of 
the  experimental  population  through 
the  protection  of  aquatic  and  riparian 
habitat.  Section  404  of  the  Clean  Water 
Act  (CWA)  (33  U.S.C.  1344)  requires  a 
permit  before  dredged  or  fill  material 
may  be  discharged  into  waters  of  the 
United  States,  unless  the  activity  is 
exempt.  This  perniit  program  provides 
avoidance,  minimization,  and 
mitigation  measures  for  the  potential 
adverse  effects  of  dredge  and  fill 
activities  within  the  nation’s  waterways. 
CWA  section  401  (33.  U.S.C.  1341) 
requires  an  application  for  a  Federal 
license  or  permit  to  provide  a 
certification  for  the  relevant  state(s)  that 
any  discharges  from  the  facility  will 
comply  with  applicable  state  water 
quality  standards.  In  addition,  CWA 
Section  402  (33  U.S.C.  1342)  establishes 
the  National  Pollutant  Discharge 
Elimination  System  permij  program  to 
regulate  point  source  discharges  of 
pollutants  into  waters  of  the  United 
States.  Also,  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  as  amended  (16  U.S.C.  1801  et 
seq.),  requires  that  essential  fish  habitat 
(EFH)  be  identified  and  Federal  action 
agencies  must  consult  with  NMFS  on 


any  activity  which  they  fund,  permit,  or 
carry  out  that  may  adversely  affect  EFH. 
Freshwater  EFH  for  Pacific  salmon  in 
the  California  Central  Valley  includes 
waters  currently  or  historically 
accessible  to  salmon  within  the  Central 
Valley  ecosystem  as  described  in  Myers 
et  al.  (1998),  which  includes  the  area 
where  this  NEP  is  located. 

At  the  state  level,  the  California  Fish 
and  Game  Code  section  1600,  et  seq. 
and  the  California  Environmental 
Quality  Act  (Pub.  Resources  Code 
sections  21000,  et  seq.)  (CEQA)  set  forth 
criteria  for  the  incorporation  of 
avoidance,  minimization,  and  feasible 
mitigation  measures  for  on-going 
activities  as  well  as  for  individual 
projects.  Section  1600,  et  seq.  was 
enacted  to  provide  conservation  for  the 
state’s  fish  and  wildlife  resources  and 
includes  requirements  to  protect 
riparian  habitat  resources  on  the  bed, 
channel,  or  bank  of  streams  and  other 
waterways. 

Section  1600,  et  seq.  prohibits  an 
entity  from:  (1)  substantially  diverting 
or  obstructing  the  natural  flow  of  any 
river,  stream,  or  lake;  (2)  substantially 
changing  or  using  any  material  from  the 
bed,  channel,  or  bank  of,  any  river, 
stream,  or  lake:  or  (3)  depositing  or 
disposing  of  debris,  waste,  or  other 
material  containing  crumbled,  flaked,  or 
ground  pavement  where  it  may  pass 
into  any  river,  stream,  or  lake,  without 
first  notifying  the  California  Department 
of  Fish  and  Wildlife  (CDFW)  of  the 
activity.  CDFW  (previously  called 
California  Department  of  Fish  and  Game' 
until  December  31,  2012)  then  has  the 
opportunity  to  determine  whether  the 
activity  may  substantially  adversely 
affect  an  existing  fish  or  wildlife 
resource  and,  if  the  activity  may  have 
such  an  effect,  to  issue  a  final  agreement 
that  includes  reasonable  measures 
necessary  to  protect  the  resource 
(California  Fish  and  Game  Code  Section 
1602).  Under  CEQA,  no  public  agency 
shall  approve  or  carry  out  a  project 
without  identifying  all  feasible 
mitigation  measures  necessary  to  reduce 
impacts  to  a  less  than  significant  level, 
and  shall  incorporate  such  measures 
absent  overriding  considerations.  In 
addition,  protective  measures,  including 
programs  for  strategic  screening  and 
participation  in  habitat  conservation 
programs,  will  be  implemented  in 
conjunction  with  SJRRP  activities  and 
are  intended  to  provide  a  net  benefit  to 
the  reintroduction. 

This  rule  incorporates  all  reasonably 
feasible  management  restrictions, 
protective  measures,  prohibitions,  and 
exceptions  to  the  prohibitions  to  avoid 
and  minimize  the  impacts  of  any  taking 
allowed  by  this  regulation.  The 
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combination  of  SJRRP  actions, 
implemented  to  achieve  the  Restoration 
Goal,  the  protective  measures  in  this 
rule,  as  well  as  compliance  with 
existing  laws,  statutes,  and  regulations, 
including  in  particular  those  that 
provide  specific  protections  for  aquatic 
and  riparian  habitats,  provides  these 
measures,  and  is  expected  to  result  in 
the  survival  of  the  experimental 
population  in  the  San  Joaquin  River  into 
the  foreseeable  future. 

The  third  consideration  in  * 
determining  whether  release  of  the 
experimental  population  would  further 
the  conservation  of  the  CV  spring-run 
Chinook  salmon  ESU  is  the  potential 
contribution  of  the  experimental 
population  toward  recovery  of  the  ESU. 
NMFS’  Draft  Recovery  Plan  for  Central 
Valley  salmonids  contains  specific 
management  strategies  for  recovering 
CV  spring-run  Chinook  salmon  that 
include  securing  existing  populations 
and  reintroducing  populations  into 
historically  occupied  habitats,  including 
the  San  Joaquin  River.  Establishing  an 
experimental  population  of  CV  spring- 
run  Chinook  salmon  in  the  San  Joaquin 
River  that  persists  into  the  foreseeable 
future  is  expected  to  reduce  the  species’ 
overall  extinction  risk  from  natural  and 
anthropogenic  factors  by  increasing  its 
abundance,  productivity,  spatial 
structure,  and  diversity  within  the 
Central  Valley.  These  expected 
improvements  in  the  overall  viability  of 
CV  spring-run  Chinook  salrnon,  in 
addition  to  other,  actions  being 
implemented  throughout  the  Central 
Valley,  will  contribute  to  the  species’ 
recovery.  In  light  of  the  foregoing,  we 
conclude  that  release  of  the 
experimental  population  would  further 
the  conservation  of  GV  spring-run 
Chinook  salmon. 

Element  2.  Identification  of  the 
experimental  population. 

Section  10(jj  of  the  ESA  requires  that 
the  experimental  population  be 
designated  only  when,  and  at  such 
times,  as  it  is  geographically  separate 
from  nonexperimental  populations  of 
the  same  species.  We  are  designating  the 
experimental  population  area  for  the 
experimental  population  of  CV  spring- 
run  Chinook  salmon  as  the  San  Joaquin 
River  from  its  confluence  upstream  of 
the  Merced  River  to  Friant  Dam, 
including  all  sloughs,  channels,  and 
waterways  that  connect  the  San  Joaquin 
River  and  provide  passage  for  the 
species.  In  addition,  the  experimental 
area  includes  portions  of  the  Kings 
River  in  high  water  years  that  provide 
connectivity  between  the  Kings  River 
and  the  San  Joaquin  River.  The 
experimental  population  area  is  within 
the  species’  historical  range,  but  it  is 


presently  unoccupied  by  CV  spring-run 
Chinook  salmon. 

False  pathways  (waterways  that 
salmon  follow  that  do  not  lead  to 
spawning  habitat)  that  fish  may  use  as 
a  result  of  restored  flows  have  not  yet 
been  identified;  however,  the  SJRRP 
includes  actions  to  prevent  or  reduce 
straying  to  false  pathways,  and  this 
experimental  population  designation 
assumes  that  the  SJRRP  will  take 
appropriate  action  to  reduce  losses  of 
the  experimental  population  caused  by 
undesirable  straying.  In  addition,  we 
will  be  using  other  means  of  identifying 
fish  that  are  reintroduced,  such  as 
marking  fish  with  specific  fin  clips  (e.g., 
coded- wire  tags,  genetic  testing)  or  other 
methods  and  field  sampling. 

Element  3.  Whether  the  experimental 
population  is  essential  to  the  continued 
existence  of  the  species. 

Because  we  do  not  have  regulations 
implementing  ESA  section  10(j),  we 
considered  the  USFWS  regulations  (50 
CFR  17.80(b)),  which  define  an  essential 
experimental  population  as  one  “whose 
loss  would  be  likely  to  appreciably 
reduce  the  likelihood  of  the  survival  of 
the  species  in  the  wild.’’  While  we  are 
not  bound  by  the  definition  of 
“essential”  in  the  USFWS  regulations, 
we  have  determined  it  is  appropriate  for 
use  in  this  rule. 

In  making  the  determination  whether 
the  experimental  population  of  CV 
spring-run  Chinook  salmon  is  essential, 
\^e  used  the  best  available  information 
as  required  by  ESA  section  10(j)(2)(B). 
Furthermore,  we  considered  the 
geographic  location  of  the  experimental 
population  in  relation  to  other 
populations  of  CV  spring-run  Chinook 
salmon,  and  the  likelihood  of  survival  of 
these  populations  without  the  existence 
of  the  experimgntal  population.  The  San 
Joaquin  River. is  geographically  j < , , . 
separated  from  the  watersheds  that 
support  extant  populations  of  CV 
spring-run  Chinook  salmon  in  the 
Sacramento  River  basin. 

We  expect  that  CV  spring-run 
Chinook  salmon  reintroduced  to  the  San 
Joaquin  River  will  imprint  on  this  river 
and  would  therefore  be  unlikely  to 
stray,  beyond  natural  levels,  into  the 
Sacramento  River  basin  and  interact 
with  extant  populations  found  in  that 
watershed.  Natural  straying  rates  would 
be  expected  to  be  low  such  that  existing 
populations  would  not  depend  on 
supplementation  of  individuals  from  the 
experimental  population  to  persist.  The 
ESU  includes  four  independent 
populations,  one  of  which  is 
supplemented  by  a  hatchery,  and 
several  dependent  or  establishing 
populations.  Given  current  protections 
and  restoration  efforts,  these 


populations  are  persisting  or  expanding, 
•without  the  presence  of  a  population  in 
the  NEP  area.  Thus  it  is  expected  that 
the  experimental  population  will  exist 
as  a  population  independent  from  those 
in  the  Sacramento  River  basin  and  will 
not  contribute  to  the  survival  of  those 
populations. 

Based  on  these  considerations,  we 
conclude  that  the  loss  of  the 
experimental  San  Joaquin  River 
population  of  CV  spring-run  Chinook 
salmon  is  not  likely  to  appreciably 
reduce  the  likelihood  of  the  survival  of 
the  species  in  the  wild.  Accordingly, 
this  population  will  be  considered 
nonessential  under  this  designation. 

Additional  Management  Restrictions, 
Protective  Measures,  and  Other  Special 
Management  Considerations 

The  ESA  defines  “take”  to  mean: 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
attempt  to  engage  in  any  such  conduct. 
For  threatened  species  such  as  the  NEP 
of  CV  spring-run  Chinook  salmon,  the 
ESA  does  not  automatically  prohibit 
take,  but  ESA  section  4(d)  (16  U.S.C. 
1533(d))  provides  that  the  Secretary  of 
Commerce  shall  issue  protective 
regulations  he  or  she  deems  necessary 
and  advisable  for  the  species’ 
conservation.  Such  protective 
regulations  may,  if  appropriate,  include 
the  take  prohibitions  of  section  9  of  the 
ESA  and  exceptions  to  those  take 
prohibitions. 

In  addition  to  take  prohibitions  in 
regulations  promulgated  under  ESA 
section  4(d),  section  7  and  section  ,10  of 
the  ESA  provide  for  exceptions  or 
authorizations  of  take  of  listed  species 
under  certain  circumstances.  The 
consultation  process  under  section  7  of 
the  gSA  provides  an  exception  for 
incidental  take  of  listed  species  under 
certain  circumstances.  Section  7(a)(2)  of 
the  ESA  provides  that  each  Federal 
agency  shall,  through  consultation  with 
and  with  the  assistance  of  the  Secretary 
of  Commerce,  insure  that  any  action 
authorized,  funded,  or  carried  out  by 
such  agency  is  not  likely  to  jeopardize 
the  continued  existence  of  any 
endangered  species  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
designated  for  such  species.  The  formal 
consultation  process  results  in  NMFS 
issuing  a  biological  dpinion  with  an 
incidental  take  statement.  The 
incidental  take  statement,  among  other 
things,  specifies  the  amount  or  extent  of 
incidental  taking  of  listed  species  as  a 
result  of  the  proposed  action,  reasonable 
and  prudent  measures  that  NMFS 
considers  necessary  and  appropriate  to 
minimize  the  impact  of  such  incidental 
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taking,  and  terms  and  conditions  that 
the  Federal  agency  or  applicant  must 
comply  with  in  order  to  implement  the 
reasonable  and  prudent  measures. 

Under  the  terms  of  section  7(b)(4)  and 
section  7(o)(2)  of  the  ESA,  any  such 
incidental  taking  is  not  considered  to  be 
prohibited  taking  under  the  ESA, 
provided  that  such  taking  is  in 
compliance  with  the  terms  and 
conditions  of  the  incidental  take 
statement.  Section  10  of  the  ESA 
provides  NMFS  with  authority  to  issue 
permits  under  certain  circumstances  for 
any  otherwise  prohibited  act  or  taking. 
NMFS  may  issue  permits  for  scientific 
purptoses  or  to  enhance  the  propagation 
or  survival  of  the  affected  species, 
including,  but  not  limited  to,  acts 
necessary  for  the  establishment  and 
maintenance  of  experimental 
populations  pursuant  to  ESA  section 
10(j);  or  taking  that  is  incidental  to,  and 
not  the  purpose  of,  the  carrying  out  of 
an  otherwise  lawful  activity  (i.e., 
incidental  take  permits). 

Prohibited  Take  and  Exceptions  to 
Prohibited  Take  Within  the 
Experimental  Population  Area 

In  conjunction  with  our  designation 
and  authorization  of  the  release  of  a  CV 
spring-nm  Chinook  salmon  NEP  in  the 
San  Joaquin  River,  we  are  also 
promulgating  protective  regulations 
under  section  4(d)  of  the  ESA  that  apply 
to  the  NEP.  To  ensue  that  the  NEP  has 
protections  from  activities  that  are  not 
lawful  under  Federal,  State  or  local  laws 
and  regulations,  we  are  applying  all  take 
prohibitions  listed  under  ESA  sections 
9(a)(1)(A)  through  9(a)(1)(G),  except  for 
section  9(a)(1)(C)  which  involves  the 
irrelevant  issue  of  take  upon  the  high 
seas,  to  the  experimental  population 
when  it  is  within  the  experimental  , 
population  area.  Such  activities  include 
those  resulting  in  direct  intentional  take 
or  harm  or  illegal  activities  that  result  in 
incidental  take  or  harm,  including 
angling.  These  prohibitions  apply  to  all 
CV  spring-run  Chinook  salmon  in  the 
exp>erimental  population  area  that  have 
intact  adipose  fins  as  well  as  those  that 
are  adipose  fin-clipped. 

In  acldition,  the  unintentional  tcike  of 
CV  spring-nm  Chinook  salmon  in  the 
experimental  population  area  that  is 
caused  by  otherwise  lawful  activities  is 
excepted  from  the  take  prohibitions 
under  section  9.  Examples  of  otherwise 
lawful  activities  include,  but  are  not 
limited  to,  recreation,  agriculture, 
municipal  usage,  flood  control,  water 
management,  and  other  similar 
activities  which  are  carried  out  in 
accordance  with  Federal,  State,  and 
local  laws  and  regulations.  Take  that  is 
intentional,  or  incidental  to  unlawful 


activities  or  negligent  conduct  is  not 
excepted.  The  intent  of  the  action  that 
results  in  take  is  a  consideration  in  this 
exception.  Negligent  conduct  includes 
the  failure  to  exercise  the  degree  of  care 
that  a  reasonably  prudent  person  would 
exercise  in  like  circumstances. 

Negligence  denotes  a  lack  of  diligence, 
a  disregard  of  the  consequences  likely  to 
result  from  one’s  actions,  or 
carelessness.  Similarly,  this  rule  excepts 
handling  of  fish  in  the  experimental 
population  for  salvage/rescue  and 
scientific  research  subject  to  specific 
requirements.  We  are  providing  an 
exception  from  the  section  9  take 
prohibitions  for  specified  scientific 
research  activities  conducted  by  the 
State  of  California  that  is  consistent 
with  the  existing  state  research 
programs  excepted  under  the  current 
ESA  section  4(d)  rule  established  for 
threatened  salmonids  (codified  at  50 
CFR  223.203),  making  use  of  the  system 
already  in  place.  Federal-,  State,  and 
private-sponsored  research  activities  for 
scientific  research  or  enhancement 
purposes  that  are  not  covered  under  the 
exception  described  above,  may  take  CV ' 
spring-run  Chinook  salmon  in  the  NEP 
pursuant  to  the  specifications  of  an  ESA 
section  10  permit.  Section  9(a)(1)(B) 
take  prohibitions  will  not  apply  to 
ongoing  reseeurch  activities  if  an 
application  for  an  ESA  section 
10(a)(1)(A)  permit  is  received  by  NMFS^ 
preferably  through  the  NMFS  online 
application  Web  site.  Because  the  cycle 
for  the  existing  State  research  program, 
described  above,  may  not  coincide  with 
the  effective  date  of  this  rule,  an 
exception  for  take  resulting  from  the 
research  activities  proposed  in  the 
Monitoring  and  Assessment  Plan 
developed  by  the  SJRRP  and  approved 
by  NMFS,  has  been  included. 

As  described  above,  there  is  an 
exception  to  the  take  prohibitions  under 
this  rule  applicable  to  take  that  is 
unintentional  and  incidental  to  carrying 
out  an  otherwise  lawful  activity.  Within 
the  experimental  population  area, 
persons  or  entities  diverting  or  receiving 
water  pursuant  to  applicable  State  and 
Federal  laws  would  be  carrying  out  an 
otherwise  lawful  activity.  Therefore, 
this  exception  would  apply  to 
incidental  take  of  CV  spring-run 
Chinook  salmon  by  those  persons  or 
entities,  and  this  rule  would  not  impose 
any  water  supply  reductions,  additional 
storage  releases  or  bypass  flows 
unwillingly  on  them.  Questions 
regarding  whether  specific  activities 
will  constitute  a  violation  of  the  section 
9  take  prohibition,  and  general  inquiries 
regarding  prohibitions,  exceptions,  and 


permits,  should  be  directed  to  NMFS 
(see  ADDRESSES). 

As  noted  above,  we  prohibit  the 
intentional  take  of  CV  spring-run 
Chinook  salmon  in  the^xperimental 
population  area  by  angling.  We  intend 
to  work  with  CDFW  to  review  fishing 
regulations  in  the  geographic  area  in 
order  to  minimize  the  impact  of  this 
prohibition  on  current  angling  on  other 
species.  In  the  future,  if  the 
experimental  population  becomes 
established,  we  may  consider  allowing 
limited  harvest  of  CV  spring-run 
Chinook  salmon  in  the  experimental 
population  area  through  a  Fishery 
Management  and  Evaluation  Plan 
developed  by  CDFW  and  approved  by 
NMFS. 

Limited  Take  Exceptions  Outside  of  the 
Experimental  Population  Area 

The  SJRSSA  established  two  twin 
objectives  relating  to  the  impacts 
associated  with  the  CV  spring-run 
Chinook  salmon  reintroduction.  First 
the  SJRRSA  established  that  the 
reinfroduction  of  CV  spring-run 
Chinook  salmon  to  the  San  Joaquin 
River  must  not  impose  more  than  de 
minimus  water  supply  reductions, 
additional  storage  releases,  or  bypass 
flows  on  unwilling  third  parties. 

Second,  the  SJRRSA  provides  that 
nothing  in  the  SJRRSA  diminishes  ESA 
protections  for  listed  species  other  than 
the  reintroduced  population  of  CV 
spring-run  Chinook  salmon.  This  final 
rule  is  therefore  framed  to  achieve  these 
twin  objectives  by  specifying  how  the 
take  prohibitions  and  exceptions  apply 
to  activities  in  the  NEP  area  and 
activities  downstream  of  the  NEP  area, 
as  described  further  below.  Further, 
nothing  in  this  rule  precludes  imposing 
protections  under  the  ESA  for  other 
listed  species  when  those  protections 
provide  incidental  benefits  to  such 
reintroduced  CV  spring-run  Chinook 
salmon. 

The  SJRRSA  defines  “third  party”  to 
mean  persons  or  entities  diverting  or 
receiving  water  pursuant  to  applicable 
State  and  Federal  laws.  This  includes 
CVP  contractors  outside  of  the  Friant 
Division  of  the  CVP  and  the  State  Water 
Project  (SWP)  contractors.  Because  some 
of  these  third  parties  operate  outside  of 
the  experimental  population  area,  this 
rule  also  includes  limited  take 
exceptions  outside  of  the  experimental 
population  area  when  avoidance  of  take 
of  CV  spring-run  Chinook  salmon 
reintroduced  by  the  SJRRP  tvould  result 
in  more  than  de  minimus  impact  to 
water  supply  reductions,  additional 
storage  releases,  or  bypass  flows  on 
unwilling  third  parties.  These  limited 
take  exceptions  apply  to  fish  that  have 
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been  released  or  propagated,  naturally 
or  artificially,  within  the  experimental 
population  area  in  the  San  Joaquin  River 
above  the  confluence  with  the  Merced 
River.  Outside  of  the  experimental 
populatton  area,  CV  spring-run  Chinook 
salmon  will  continue  to  be  covered  by 
the  take  prohibitions  and  exceptions 
applicable  to  the  non-experimental  part 
of  the  ESU  (50  CFR  223.203),  but 
additional  limited  take  exceptions  will 
now  apply  to  meet  the  de  minimus 
conditions  of  the  SJRRSA.  In  the  lower 
San  Joaquin  River  and  its  tributaries, 
including  the  Merced  River, 
downstream  from  its  confluence  with 
the  Merced  River  to  Mossdale  County 
Park  in  San  Joaquin  County,  take  of  CV 
spring-run  Chinook  salmon  is  excepted 
if  the  avoidance  of  such  take  would 
impose  more  than  de  minimus  impact 
on  water  supply  reductions,  additional 
storage  releases,  or  bypass  flows  on 
unwilling  third  parties.  This  exception 
applies  to  CV  spring-run  Chinook 
salmon  that  may  occur  in  the  lower  San 
Joaquin  River  and  its  tributaries,  and  is 
not  specifically  limited  to  reintroduced 
CV  spring-run  Chinook  salmon.  - 
This  exception  does  not  diminish 
current  protections  for  CV  spring-run 
Chinook  salmon  downstream  of  the  NEP 
area  for  the  following  reasons.  First,  past 
and  recent  status  reviews  have 
Concluded  that  CV  spring-run  Chinook 
salmon  have  been  largely  extirpated  in 
this  area.  Therefore,  NMFS  generally 
has  not  consulted  under  ESA  section  7 
on  the  effects  on  this  species  of 
proposed  actions  in  the  lower  San 
Joaquin  River  and  its  tributaries. 
However,  connectivity  with  the  south 
Delta  does  not  prohibit  potential 
individual  CV  spring-run  Chinook 
salmon  from  straying  to  these 
waterways.  After  reintroduction  of  CV 
spring-run  Chinook  salmon  into  the 
experimental  population  area,  CV 
spring-run  Chinook  salmon  that 
originate  from  the  experimental 
population  area  will  migrate  through  the 
lower  San  Joaquin  River.  In  the  lower 
San  Joaquin  River  and  its  tributaries  it 
will  be  difficult  to  differentiate  whether 
any  individual  CV  spring-run  Chinook 
salmon  originated  from  the 
experimental  population  area  or  strayed 
from  the  area  outside  the  San  Joaquin 
River.  These  fish  will  more  likely  have 
originated  from  the  experimental 
population  area  because  of  the  numbers 
of  fish  to  be  released  for  the 
reintroduction  and  the  close  proximity 
of  the  Lower  San  Joaquin  River  and  its 
tributaries  to  the  experimental 
population  area. 

Second,  California  Central  Valley 
(CCV)  steelhead,  a  threatened  species, 
does  occur  in  the  lower  San  Joaquin 
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River  and  its  tributaries.  Owing  to 
similarities  in  habitat  requirements, 
actions  that  could  adversely  affect  CV 
spring-run  Chinook  salmon  would  also 
similarly  affect  CCV  steelhead. 

Therefore,  ESA  consultation  and  take 
avoidance  requirements  for  CCV 
steelhead  would  apply  whether  or  not 
CV  spring-run  Chinook  salmon  were 
present. -Should  NMFS  decide  to  consult 
on  CV  spring-run  Chinook  salmon  and 
avoidance  measures  were  required  over 
and  above  those  required  for  CCV 
steelhead,  then  NMFS  would  not 
require  or  implement  these  measures,  if 
such  measures  would  result  in  more 
than  a  de  minimus  impact  on  water 
supply  reductions,  additional  storage 
releases,  or  bypass  flows,  on  unwilling 
third  parties.  This  determination  would 
be  made  on  a  case  by  case  basis  as  part 
of  the  ESA  section  7  or  section  10 
processes.  Take  avoidance  or 
minimization  measures  that  would  have 
a  de  minimus  or  no  effect  on  water 
supply  reductions,  additional  storage 
releases,  or  bypass  flows  associated  with 
the  aforementioned  third  parties,  could 
still  be  required  through  the  ESA 
section  7  or  section  10  processes.  Such 
measures  might  include  best 
management  practices  such  as  sediment 
containment,  in-water  work  windows, 
or  bank  revegetation  associated  with 
stream  construction  activities. 

As  stated  above,  the  definition  of 
“third parties”  in  the  SJRRSA  section 
10011(c)  includes  CVP  contractors 
outside  of  the  Friant  Division  of  the  CVP 
and  the  SWP  contractors.  This  rule 
prescribes  tbe  process  by  which  the  de 
minimus  requirement  in  the  SJRRSA 
will  be  implemented  through  the  NMFS 
June  2009  Biological  Opinion  on  the 
Long-term  Operations  of  the  CVP.  and 
SWP  (NMFS  2009  Biological  Opinion) 
or  future  and  successive  biological  f  / . 
opinions  on  these  operations.  The 
aforementioned  NMFS  2009  Biological 
Opinion  identifies  operational  tri^ers 
intended  to  avoid  or  minimize  take  of 
listed  anadromous  fish,  including  CV 
spring-run  Chinook  salmon.  The 
successful  reintroduction  of  CV  spring- 
run  Chinook  salmon  to  the  San  Joaquin 
River  potentially  could  result  in 
application  of  operational  triggers  more 
frequently  or  could  result  in  reaching 
allowed  take  thresholds,  and  thereby 
impact  water  supply. 

NMFS  will  develop  a  technical 
memorandum  (tech  memo)  annually 
containing  a  share  of  take  calculation  in 
coordination  with  and  with  opportunity 
for  comment  by  interested  parties.  The 
purpose  of  this  tech  memo  is  to  ensure 
that  avoidance  of  take  of  CV  spring-run 
Chinook  salmon  originating  from  • 
reintroduction  to  the  San  Joaquin  River 


does  not  cause  more  than  a  de  minimus 
impact  on  water  supply,  additional 
storage  releases,  and  bypass  flows 
associated  with  the  operations  of  the 
CVP  and  SWP.  NMFS  will  annually 
calculate  and  document  the 
proportionate  contribution  of  CV  spring- 
run  Chinook  salmon  originating  from 
the  reintroduction  to  the  San  Joaquin 
River  and  deduct  or  otherwise  adjust  for 
this  share  of  CV  spring-run  Chinook 
salmon  take  when  applying  the 
operational  triggers  and  incidental  take 
statements  associated  with  the  NMFS 
2009  Biological  Opinion  or  subsequent 
future  biological  opinions,  or  section  10 
permits.  Section  11. 2. T  (Decision 
Making  Procedures)  of  the 
aforem'fentioned  NMFS  2009  Biological 
Opinion  (with  2011  amendments) 
provides  for  an  annual  adjustment 
process.  In  preparing  the  tech  memo, 
NMFS  will  cohsider  whether  the 
presence  of  such  fish  will  modify  the 
application  of  operational  triggers  more 
frequently,  reach  allowed  take 
thresholds  that  otherwise  would  not 
have  been  reached,  or  cause  changes  to 
project  operations  by  other  factors. 

These  adjustments  will  ensure  that  the 
reintroduction  will  not  impose  more 
than  de  minimus  water  supply 
reductions,  additional  storage  releases, 
or  bypass  flows  on  unwilling  third  party 
water  users.  NMFS  will  use  best 
available  commercial  or  scientific 
information  to  inform  these 
calculations.  Depending  on  available 
information  and  relevance  to 
operational  triggers,  these  calculations 
may  include  incidental  take  of  CV'^''^ 
spring-run  Chinook  salmon  that 
originate  from  the  reintroduction  to  the 
San  Joaquin  river  that  may  occur  due  to: 
(1)  elevated  water  temperatures  and 
poor  water  quality,  (2)  entrainment  at 
unscreened  diversions,  (3)  predation'^ 
associated  with  diversion  waterways 
and  facilities,  (4)  reverse  flow 
conditions  in  the  Delta  as  a  result  of 
CVP/SWP  pumping,  and  (5)  direct  loss 
at  the  CVP/SWP  South  Delta  pumping 
and  salvage  facilities.  This  exception 
does  not  diminish  ESA  protections  for 
existing  listed  species  because  it  is 
limited  to  spring-run  Chinook  salmon 
that  originate  from  the  reintroduction  to 
the  San  Joaquin  River. 


Process  for  Periodic  Review 

The  ESA  requires  that  NMFS  conduct 
a  status  review  every  5  years  for  all 
listed  species  under  its  responsibility. 
This  requirement  will  ensure  that  NMFS 
is  tracking  the  status  of  the  reintroduced 
spring-run  Chinook  population  and  the 
ESU,  and  will  develop  information  to 
assess  the  effectiveness  of  this  rule,  and 
if  necessary,  will  trigger  revision  to  the 
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regulation  through  the  rulemaking 
process.  This  will  ensure  that  the 
reintroduction  of  spring-run  Chinook  to 
the  San  Joaquin  River  is  providing  for 
the  conserx'ation  of  the  species  as 
expected,  and  that  the  experimental 
population  is  not  essential  to  the 
continued  survival  of  the  species. 

Monitoring  and  analysis  is  necessary 
to  gauge  the  progress  of  the 
reintroduction  program  and  to  provide 
information  for  decision-making  and 
adaptive  management.  Fish  passage,  fish 
biology,  aquatic  habitat,  and 
conservation  hatchery  facility 
operations  will  be  the  primary  focus  of 
the  monitoring  (FMP,  2009). 

Fish  passage  monitoring  will  focus  on 
addressing  a  variety  of  issues  important 
to  successful  reintroduction.  These 
issues  include  measuring  fish  passage 
success,  smolt  injury  and  mortality 
rates,  and  adult  river  passage  to 
spawning  areas.  Passive  integrated 
transponder  tags  and  radio  tags  will  be 
used  to  evaluate  and  monitor  fish 
passage  effectiveness.  Biological 
evaluation  and  monitoring  will 
concentrate  on  adult  escapement  and 
spawning  success,  competition  with 
resident  species,  predation,  disease 
transfer,  smolt  production,  harvest,  and 
sustainability  of  natural  runs.  Habitat 
monitoring  will  focus  on  long-term 
trends  in  the  productive  capacity  of  the 
reintroduction  area  (i.e.,  habitat 
availability,  habitat  effectiveness, 
ripatian  condition)  emd  natural 
production  (the  number,  size, 
productivity,  and  life  history  diversity) 
of  CV  spring-run  Chinook  salmon  in  the 
experimental  population  area. 

Monitoring  at  the  conser\'atiqn 
hatchery  facility  ^ill  focus  on  multiple 
issues  important  to  the  quality  of  fish  . 
collected  md  produced  for  use  in  the  ' 
reintroduction  program.  Monitorinig'' 
activities  will  consist  mainly  of  tracking 
broodstock  sources;  disease  history  and 
treatment;  pre-release  performance  such 
as  survival,  growth,  and  fish  health  by 
life  stage;  the  numerical  production 
advantage  provided  by  the  conservation 
hatchery  facility  program  relative  to 
natural  production;  and  success  of  the 
conservation  hatchery  facility  program 
in  meeting  the  program’s  objectives. 

While  this  monitoring  is  being 
conducted  for  adaptive  management 
purposes  to  make  the  reintroduction 
effort  successful,  we  will  also  use  the 
information  to  determine  if  the 
experimental  population  designation  is 
causing  any  harm  or  benefit  to  CV 
spring-run  Chinook  salmon  that  are  part 
of  the  threatened  ESU  and  their  habitat, 
and  then,  based  on  this  and  other 
available  information,  determine  if  any 
changes  to  the  experimental  population 


designation  may  be  warranted.  Any 
contribution  that  an  experimental 
population  might  make  to  the  overall 
viability  of  CV  spring-run  Chinook 
salmon  would  be  considered  in  future 
status  assessments  required,  under  the 
ESA. 

Summary  of  Comments  and  Responses 

The  public  comment  period  for  the 
proposed  rule  and  draft  Environmental 
Assessment  (EA)  was  open  from  January 
16  until  March  4,  2013.  Public  scoping 
meetings  were  held  January  24,  January 
25,  and  February  5,  2013  to  obtain 
public  comment  and  to  help  us  better 
understand  their  concerns  with  the 
proposed  experimental  population 
designation,  take  and  take  exceptions, 
and  associated  Draft  EA.  During  the 
comment  period,  NMFS  received 
written  comments  on  the  rule  and  draft 
EA  from  29  different  entities 
representing  various  agencies,  non¬ 
governmental  organizations,  and 
individuals.  A  summary  of  the 
comments  and  our  responses  to  those 
comments  are  presented  here.  The 
summary  begins  with  the  comments  we 
received  in  response  to  the  specific 
questions  that  we  posed  with  the 
proposed  rule. 

Comments  and  Responses: 

The  geographic  boundary  of  the 
designated  experimental  population 

Comment  1:  Two  commenters  thought 
that  the  location  should  be  larger  to 
include  the  lower  San  Joaquin  River,  its 
tributaries,  and  the  entire  Delta  to 
include  water  users  in  these  areas  to  be 
excepted  from  take  of  CV  spring-run 
•Chinook  salmon.  One  commenter,  based 
on  incorrect  interpretation,  wanted  the 
locafldn  to  be  smaller  to  exclude  all 
back  Wafer,  sloughs,  arid  flood  control 
^ihaniiels  that  salmon  may  be  able  to 
swim  into,  so  that  less  regulatory 
burden  would  be  placed  on  flood 
management  and  maintenance 
activities.  Clarification  was  requested  as 
to  whether  the  Merced  River  was 
included  in  the  NEP  area.  Four 
comments  were  received  in  favor  of 
keeping  the  experimental  population 
area  as  defined  in  the  proposed  rule. 

Response:  The  comments  were  noted; 
but  the  proposed  NEP  area  was  not 
changed  for  the  reasons  discussed 
below.  Including  the  tributaries  and  the 
delta  within  the  experimental 
population  area  was  not  an  option,  as 
the  ESA  is  very  clear  that  the 
experimental  population  must  be 
wholly  geographically  isolated  from 
other  populations  of  the  species.  There 
is^ome  current  evidence,  as  seen  in  the 
discussions  in  section  3  in  the  EA 


associated  with  this  rule,  that  there  are 
spring-running  fish  within  the 
tributaries  of  the  San  Joaquin  River,  and 
therefore  those  areas  cannot  be  included 
in  the  designation.  The  NEP  description 
has  been  modified  to  delineate  tlrat  the 
Merced  River  is  not  included  in  the 
NEP.  The  experimental  population  area 
does  include  all  backwater,  sloughs  and 
flood  control  channels  that  salmon  may 
be  able  to  access  upstream  of  the 
confluence  of  the  Merced  River.  By 
including  all  of  the  possible  locations 
that  salmon  may  be  able  to  access  we 
are  protecting  water  users  and  land 
owners  from  having  undue  regulatory 
burden  placed  upon  them  if  there  were 
no  experimental  population 
designation. 

The  extent  to  which  the  experimental 
population  would  be  affected  by  current 
or  future  Federal,  State,  or  private 
actions  within  or  adjacent  to  the 
experimental  population  area 

Comment  2:  Two  responses  indicated 
agreement  that  other  existing  laws  and 
regulations  will  provide  protection  for 
the  reintroduced  fish.  Other  responses 
to  this  question  did  not  address  how  the 
experimental  population  might  be 
affected,  rather  two  commenters  raised 
concerns  that  they  would  be  affected  by 
the  reintroduction  if  the  implementation 
of  the  SJRRP  is  delayed  or  only  partially 
implemented. 

Response:  Most  of  the  concerns 
expressed  were  related  to  impacts 
associated  with  implementation  of  the 
SJRRP  as  a  whole.  "These  impacts  have 
been  analyzed  in  the  SJRRP  Program 
Erivironmental  Impact  Statement/Report 
and  are  beyond  the  scope  of  this 
regulation.  The  EA  was  revised  to 
include  analysis  of  the  impact  of  the 
proposed  rule  in  the  event  that  the 
SJRRP  was  only  partially  implemented 
and  no  significant  impacts  were 
identified. 

Any  necessary  management  restrictions, 
protective  measures,  or  other 
management  measures  that  we  may 
have  not  considered 

Comment  3:  A  comment  was  raised 
that  management  restrictions,  and 
protective  measures,  should  be 
considered  and/or  be  extended  to  basic 
flood  control  problems  and  to 
management  and  maintenance  of 
facilities  of  the  State  Plan  of  Flood 
Control  in  the  project  area.  The 
comment  stated  that  these  flood  control 
.facilities  could  be  impacted  by  the 
restrictions  of  the  ESA.  We  received  two 
comment  letters  suggesting  that  the  rule 
should  include  a  list  of  all  activities  for 
which  take  exceptions  would  apply.  In 
addition,  one  comrtient  letter  advocated 
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reintroduction  of  CV  spring-run 
Chinook  salmon  using  only  volitional 
straying  of  fish. 

Response:  We  did  not  adopt  the 
approach  of  listing  all  take  excepted 
activities,  as  it  would  be  virtually 
impossible  to  list  all  the  activities  that 
are  intended  to  be  covered  by  the  rule 
language.  We  have  included  some 
examples  of  common  activities  that 
would  be  covered  in  the  Supplemental 
Information  of  this  rule.  Incidental  take 
that  may  result  from  the  lawful 
operation  and  maintenance  of  flood 
control  facilities,  which  are  located 
within  the  experimental  population 
area,  is  excepted,  Hence,  such  activities 
will  not  be  restricted  by  the 
reintroduction  of  spring-run  Chinook 
salmon.  The  definition  of  “third 
parties”  in  the  SJRRSA  as  it  pertains  to 
the  4(d)  rule  is  not  written  to  include 
flood  management  activities  outside  of 
the  NEP  area. 

In  response  to  advocating  volitional 
reintroduction  of  CV  spring-run 
Chinook  salmon,  this  approach  to 
reintroduction  was  analyzed  in  the  No 
Action  Alternative  of  the  EA  and 
rejected  because,  while  restoration  of 
flows  to  the  San  Joaquin  River  make  it 
possible  that  spring-run  Chinook  could 
potentially  recolonize  the  San  Joaquin 
River  naturally,  there  is  no  evidence 
that  such  a  volunteer  population  could 
meet  either  the  terms  of  the  Settlement 
or  spring-run  Chinook  recovery 
objectives. 

The  extent  to  which  we  have  provided 
protections  for  third  parties  as  required 
by  the  SJRRSA 

Comment  4:  We  received  seven 
comment  letters  regarding  the  ESA  4(d) 
rule  required  by  the  SJRRSA.  Some 
stated  that  the  regulations  needed  to  be 
more  explicitly  related  to  the  purpose  of 
the  4(d)  rule  outlined  in  section 
10011(c)(3)  of  the  SJRRSA  including:  (1) 
the  rule  should  include  authorization 
for  all  take  NMFS  attributed  to  CVP  and 
SWP  operations,  sjich  as  indirect  take, 
not  only  take  “at”  the  export  pumps, 
and  (2)  the  final  rule  should  be  as 
definite  as  possible  about  how  NMFS 
will  ensure  no  more  than  de  minimus 
water  supply  reductions  from 
reintroduction.  There  was  concern  by 
two  commenters  over  the  contents  of  the 
annual  technical  memo  that  the  annual 
schedule  for  revision  was  too  frequent, 
and  there  was  little  involvement  of 
stakeholders  in  its  development.  This 
commenter  wanted  to  have  a  larger 
involvement  in  the  development  and 
execution  of  the  technical  memo.  One 
comment  stated  that  the  take  exception 
for  CVP  and  SWP  operations  should 
apply  to  all  progeny  of  the  reintroduced 


fish,  especially  when  they  stray  to  the 
Sacramento  River,  and  to  any  CV  spring- 
run  Chinook  salmon  that  are  spawned 
in  the  San  Joaquin  river  or  its 
tributaries. 

Response:  The  paragraphs  of  the 
regulation  that  describe  take  exceptions 
to  achieve  the  de  minimus  requirement 
(now  (b)(5)(i)  and  (b)(5)(ii)  of  50  CFR 
223.301)  have  been  modified  to  connect, 
more  explicitly,  the  purpose  of  these 
take  exceptions  to  the  language  of 
section  10011(c)(3)  of  the  SJRRSA. 
Section  10011(c)(3)  of  the  SJRRSA 
requires  that  the  rule  issued  pursuant  to 
ESA  section  4(d)  shall  provide  that  the 
reintroduction  of  CV  spring-run 
Chinook  salmon  to  the  San  Joaquin 
River  will  not  impose  more  than  de 
minimus  water  supply  reductions, 
additional  storage  releases,  or  bypass 
flows  on  unwilling  third  parties  [as 
specifically  defined]  due  to  such 
reintroduction.  It  does  not  require  that 
all  take  be  excepted.  The  regulation  has 
been  modified  in  paragraph  (b)(5)(ii)  of 
50  CFR  223.301  to  define  the  purpose  of 
the  annual  technical  memo,  and  NMFS’ 
commitment  to  coordinate  with  parties 
outside  the  agency  in  the  development 
of  this  document.  The  sche'dule  for  this 
document  was  not  changed,  because  we 
believe  that  an  annual  assessment  of  the 
effectiveness  of  the  methodology  to 
achieve  the  de  minimus  impact 
requirement  is  warranted.  We 
acknowledge  that  over  some  periods 
there  may  be  no  need  to  revise  this 
document,  but  in  other  years,  conditions 
may  change  or  the  progress  of  the 
reintroduction  may  require  a  change  in  , 
the  methodology.  The  regulation  has 
been  edited  to  more  clearly  relate  to  the 
population  of  CV  spring-run  Chinook 
salmon  reintroduced  to  the  San  Joaquin 
River.  This  would  not  include  progeny 
of  adult  CV  spring-run  Chinook  salmon 
that  were  spawned  in  the  San  Joaquin 
River,  but  then  strayed  as  adults  to 
'  Sacramento  River  basin  streams  to 
spawn.  Some  straying  occurs  naturally 
in  all  salmonid  populations,  but  at 
naturally  low  levels,  to  the  degree  that 
it  is  our  determination  that  this  would 
not  exceed  the  de  minimus  impact 
requirement  of  SJRRSA  section 
10011(c)(3).  Imprinting  procedures  for 
CV  spring-run  Chinook  salmon  released 
to  the  San  Joaquin  River  will  further 
assure  more  natural,  low  levels  of 
straying  of  adults.  However,  should  this 
calculation  be  proven  to  be  incorrect  in 
the  future,  the  annual  methodology 
produced  by  NMFS  to  account  for  the 
proportionate  share  of  the  take  by  the 
CVP  and  SWP  can  be  adjusted  to  ensure 
the  de  minimus  standard  is  met.  ' 


Whether  we  should  propose  the 
experimental  population  as  nonessential 

Comment  5:  All  but  one  of  the  four 
responses  to  this  question  supported  the 
nonessential  designation.  The 
dissenting  view  was  based  on  an 
objection  based  on  an  incorrect 
interpretation  that  this  designation 
would  change  the  status  of  individual 
wild  fish  that  were  collected  for  the 
reintroduction. 

Response:  The  nonessential 
designation  was  not  changed  as  all  but 
one  response  supported  this 
designation.  The  designation  of  an 
experimental  population  area  does  not 
change  the  status  of  individual  fish 
found  in  locations  outside  of  the 
designated  area. 

Whether  the  proposed  designation 
furthers  the  conservation  of  the  species 
and  whether  we  have  used  the  best 
available  science'in  making  this 
determination 

Comment  6:  Five  commenters 
expressed  concerns  over  the  impacts  of 
collection  of  CV  spring-run  Chinook 
salmon  on  the  donor/sburce 
populations,  especially  that  Mill  Creek 
should  not  be  considered  for  collection 
of  donor  stock.  These  same  5 
commenters  questioned  the  basis  for 
expecting  that  CV  spring-run  Chinook 
salmon  could  survive  in  the  San  Joaquin 
River,  both  under  present  and  future 
restored  conditions. 

Response:  Mill  Creek  fish  me 
included  in  the  collection  possibilities 
because  we  concluded,  based  on  the 
best  available  scientific  information, 
that  genetic  input  from  the  most  diverse 
range  of  CV  spring-run  Chinook  salmon 
populations  will  give  the  best  chance  of 
survival  to  founding  stock  released  to 
the  San  Joaquin  River.  Collection  of  CV 
spring-run  Chinook  salmon  from  Mill 
Creek,  or  any  other  population,  will  be 
subject  to  approval  of  a  permit  under 
ESA  section  10(a)(1)(A)  which  includes 
analysis  under  NEPA  and  ESA  section 
7.  No  collection  would  occur  on  Mill 
Creek  if  such  collection  would 
jeopardize  the  continued  existence  of 
CV  spring-run  Chinook  salmon.  This 
process  will  utilize  the  best  information 
available  at  the  time,  including  the  5- 
year  status  reviews  for  the  species,  the 
latest  of  which  occurred  in  2011  and  is 
cited  in  the  EA. 

Additional  information  was  included 
in  the  EA  to  provide  a  better 
explanation  of  available  habitat  under 
current  conditions  of  the  San  Joaquin 
River,  and  links  were  provided  to  the . 
background  repqrts  and  literature  that 
led  to  the  Settlement  requirement  that 
both  spring-run  and  fall-run  Chinook 


796^  FMeral  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


salmon  be  reintroduced  to  the  San 
Joaquin  River. 

Summary  of  Additional  Comments 
Received 

Habitat  restoration  and  construction  of 
site  specific  work  within  the  restoration 
area 

Comment  7:  Eight  comments  noted 
that  the  habitat  restoration  and 
construction  of  site  specific  work 
required  under  the  Settlement  has  not 
begun  and  is  delayed.  Some  postulated 
that  the  river  is  currently  not  ready  for 
the  reintroduction  of  CV  spring-run 
Chinook  salmon.  The  question  was 
raised  as  to  what  is  the  validity  of 
placing  threatened  CV  spring-run 
Chinook  salmon  in  the  river  prior  to 
habitat  construction  being  complete. 

Response:  For  the  purposes  of  the  EA, 
we  assumed  that  all  channel  and 
structural  modifications,  habitat 
improvements,  and  water  release,  will 
be  implemented  as  required  by  the 
Settlement.  Implementing  only  some  of 
these  measures  would  not  achieve  the 
Restoration  Goal,  and  thereby  would  not 
fulfill  the  terms  and  conditions  of  the 
Settlement. 

The  SJRRP  is  currently  in  the  process 
of  developing  and  implementing 
activities  associated  with  the  restoration 
of  Chinook  salmon  habitat  between 
Friant  Dam  and  the  Merced  River 
confluence.  These  projects  are  large  and 
complex  and  will  take  several  years  to 
complete.  Timefi'ames  associated  with 
these  actions  are  identified  through  the 
SJRRP.  Surveys  for  gravel  suitability, 
temperatures,  egg  survival,  and  other 
fisheries  elements  have  been  occurring 
and  are  available  by  referencing  the 
SJRRP  Monitoring  and  Analysis  Plan, 
h  ttp :/ Uestoresjr.net/flo  ws/ A  TR/ 
index.html.  Specific  actions,  such  as 
riparicm  habitat  restoration,  are  part  of 
the  site-specific  channel  improvement 
projects  identified  in  the  Settlement  and 
are  not  part  of  the  EA  for  an 
experimental  population  designation. 
Any  collection  and  release  activities 
would  be  subject  to  approval  of  a  permit 
under  ESA  section  10(a)(1)(A),  which 
includes  analysis  under  NEPA  and  ESA 
section  7.  No  collection  or  release  will 
occur  if  such  collection  or  release  would 
jeopardize  the  continued  existence  of 
CV  spring-run  Chinook  salmon.  In 
addition,  there  is  currently  an  interim 
Salmon  Conservation  and  Research 
Facility  and  plans  for  a  permanent 
facility  which  will  house  the 
broodstock.  Those  fish  collected  fi-om 
donor  streams  will  be  collected  and 
used  as  broodstock.  and  .their  offspring 
will  then  be  either  used  for  the  next 
generation  of  broodstock,  or  be  placed 


into  the  river.  Suitable  habitat  for  CV 
spring-run  Chinook  salmon  is  present 
below  Friant  Dam,  but  lack  of  flow  and 
other  past  channel  modifications  have 
prevented  salmon  from  accessing  these 
areas.  Until  full  channel  and  flow 
restoration  is  completed,  Chinook 
salmon  will  need  assistance  by  the 
agencies  to  access  available  habitat.  , 

Hybridization 

Comment  8:  We  received  two 
comments  concerned  that  fall-run 
Chinook  salmon  would  hybridize  with 
reintroduced  spring-run  Chinook 
salmon  or  cause  fall-run 
superimposition  on  spring-run  redds  in 
the  limited  spawning  areas  below  Friant 
Dam. 

Response:  The  SJRRP  is  evaluating  the 
risk  of  hybridization  and  spawning 
interference  between  CV  fall-run  and 
spring-run  Chinook  salmon  to 
determine  what  measures  may  be 
necessary  to  address  these  concerns. 

The  SJRRP  is  determining  where  CV 
fall-run  and  spring-run  Chinook  salmon 
will  spawn,  determining  the  timing  of 
spawning  in  the  Restoration  Area  for 
each  run,  and  evaluating  exclusion 
methods  (e.g.,  fall-run  exclusion  weir). 
The  results  of  these  evaluations  will 
help  the  program  determine  if  a 
physical  separation  weir  is  necessary  to 
protect  spawning  CV  spring-run 
Chinook  salmon  and  their  eggs. 
Currently,  Hills  Ferry  Barrier  is 
maintained  near  the  confluence  of  the 
Merced  River  to  prevent  fall-run 
Chinook  salmon  ft’om  entering  the 
Restoration  Area.  . 

Expiration  Date  of  Final  Rule 

Comment  9:  There  were  five 
comments  on  the  duration  or  expiration 
of  the  experimental  population 
designation. 

Response:  The  final  rule,  has  no 
specified  expiration  date  as  all  feedback 
on  this  matter  indicated  support  for  no 
expiration  date,  as  was  proposed,  or  an 
expiration  date  that  was  much  later  than 
2025. 

Experimental  Population  Findings 

Based  on  the  best  available  scientific 
information,  we  have  determined  that 
the  designation  and  release  of  a  NEP  of 
CV  spring-run  Chinook  salmon  in  the 
San  Joaquin  River  basin  as  described  in 
this  final  rule  will  further  the 
conservation  of  CV  spring-run  Chinook 
salmon.  Fish  used  for  the  reintroduction 
will  be  obtained  from  hatchery  fish 
produced  for  the  reintroduction,  or  fish 
produced  from  a  conservation  hatchery 
facility  from  limited  collection  of  wild 
and  hatchery  fish.  The  collection  of 
wild  fish  will  be  permitted  only  after 


issuance  of  permits  under  section 
10(a)(1)(A)  of  the  ESA,  which  includes 
analysis  under  ESA  section  7,  that 
ensures  that  any  such  collections  will 
not  be  likely  to  jeopardize  the  continued 
existence  of  listed  species.  We  have 
determined  that  this  experimental 
population  is  nonessential  because  it  is 
not  essential  to  the  continued  existence 
of  CV  spring-run  Chinook  salmon. 
However,  the  experimental  population 
is  expected  to  contribute  to  the  recovery 
of  CV  spring-run  Chinook  salmon  if  the 
reintroduction  is  successful.  This 
experimental  population  designation 
and  release  is  being  implemented  in 
association  with  the  reintroduction 
efforts  called  for  in  the  SJRRP  and  the 
Settlement.  Actions  of  the  SJRRP  are 
intended  to  provide  habitat  conditions 
that  will  be  sufficient  to  establish  a 
naturally  self-sustaining  CV  spring-run 
Chinook  salmon  population  in  the  San 
Joaquin  River  wljile  at  the  same  time 
ensuringlhat  no  further  protections  will 
be  needed  and  that  the  reintroduction 
will  meet  the  applicable  requirements  of 
the  SJRRSA.  The  success  of  the 
reintroduction  of  CV  spring-run 
Chinook  salmon  in  the  experimental 
population  area  will  be  monitored  as 
part  of  the  SJRRP.  We  will  assess  the 
contribution  of  the  NEP  to  the  status  of 
the  species  during  the  required  5  year 
status  review  of  the  CV  spring-run 
Chinook  salmon  ESU.  This  information 
will  be  used  by  NMFS  to  determine  if 
changes  to  the  NEP  designation  may  be 
warranted. 

Information  Quality  Act  and  Peer 
Review 

In  December  2004,  the  Office  of 
Management  and  Budget  (OMB)  issued 
a  Final  Information  Quality  Bulletin  for 
Peer  Review  pursuant  to  the  Information 
Quality  Act  (Section  515  of  Public  Law 
No.  106-554)  in  the  Federal  Register  on 
January  14,  2005  (70  FR  2664).  The 
Bulletin  established  minimum  peer 
review  standards,  a  transparent  process 
for  public  disclosure  of  peer  review 
planning,  and  opportunities  for  public 
participation  with  regard  to  certain 
types  of  information  disseminated  by 
the  Federal  Government.  The  peer 
review  requirements  of  the  OMB 
Bulletin  apply  to  influential  or  highly 
influential  scientific  information 
disseminated  on  or  after  June  16,  2005. 
There  are  no  documents  supporting  this 
rule  that  meet  this  criteria. 

Classification 

Executive  Order  12866 

« 

This  final  rule  has  been  determined  to 
be  not  significant  under  E.O.  12866. 
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Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  of  1996;  5  U.S.C.  801  et  seq.), 
whenever  a  Federal  agency  is  required 
to  publish  a  notificatio'n  of  rulemaking 
for  any  proposed  or  final  rule,  it  must 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Chief  Counsel  for  Regulation, 
Department  of  Commerce,  certified  to 
the  Chief  Counsel  for  Advocacy  at  the 
Small  Business  Administration,  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  factual  basis  for 
this  certification  was  published  with  the 
proposed  rule  and  is  not  repeated  here. 
No  comments  were  received  regarding 
the  economic  impact  of  this  final  rule. 

As  a  result,  a  final  regulatory  flexibility 
analysis  is  not  required  and  one  was  not 
prepared. 

Executive  Order  12630 

In  accordance  with  E.O.  12630,  the 
rule  does  not  have  significant  takings 
implications.  A  takings  implication 
assessment  is  not  required  because  this 
rule:  (1)  Would  not  effectively  compel  a 
property  owner  to  have  the  government 
physically  invade  their  property,  and  (2) 
would  not  deny  all  economically 
beneficial  or  productive  use  of  the  land 
or  aquatic  resources.  This  rule  would 
substantially  advance  a  legitimate 
government  interest  (conservation  and 
recovery  of  a  listed  fish  species)  and 
would  not  present  a  barrier  to  all 
reasonable  and  expected  beneficial  use 
of  private  property. 

Executive  Order  13132 

In  accordance  with  E.O.  13132,  we 
have  determined  that  this  rule  does  not 


have  federalism  implications  as  that 
term  is  defined  in  E.O.  13132. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  part  1320, 
which  implement  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  require  that  Federal 
agencies  obtain  approval  from  OMB 
before  collecting  information  from  the 
public.  A  Federal  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
This  rule  does  not  include  any  new 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act. 

National  Environmental  Policy  Act 

In  compliance  with  all  provisions  of 
the  National  Environmental  Policy  Act 
of  1969,  we  have  analyzed  the  impact 
on  the  human  environment  and 
considered  a  reasonable  range  of 
alternatives  for  this  rule.  We  made  the 
draft  EA  available  for  public  comment 
along  with  the  proposed  rule,  received 
36  written  comment  documents,  and 
responded  to  those  comments  in  an 
Appendix  to  the  EA.  We  have  prepared 
a  final  EA  on  this  action  and  have  made 
it  available  for  public  inspection  (see 
ADDRESSES  section). 

Government-to-Government 
Relationship  With  Tribes  (E.O.  13175) 

E.O.  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  outlines  the 
responsibilities  of  the  Federal 
Government  in  matters  affecting  tribal 
interests.  If  we  issue  a  regulation  with 
tribal  implications  (defined  as  having  a' 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
■  Federal  Government  and  Indian  tribes), 
we  must  consult  with  those 
governments  or  the  Federal  Government 
must  provide  funds  necessary  to  pay 
direct  compliance  costs  incurred  by 
tribal  governments. 

There  are  no  tribally  owned  or 
managed  lands  included  in  the 
experimental  population  area.  We  have 
invited  all  possibly  impacted  tribes 
(letter  dated  November,  15,  2010,  from 
Maria  Rea,  Central  Valley  Office 
Supervisor,  NMFS)  to  discuss  the  rule  at 


their  convenience  should  they  choose  to 
have  a  government-to-govemment 
consultation. 

Energy  Supply,  Distribution,  or  Use 
(E.O.  13211) 

On  May  18,  2001,  the  President  issued 
E.O.  13211  on  regulations  that 
significantly  affect  energy  supply, 
distribution,  and  use.  E.O.  13211 
requires  agencies  to  prepare  Statements 
of  Energy  Effects  when  undertaking  any 
action  that  promulgates  or  is  expected  to 
lead  to  the  promulgation  of  final  rule  or 
regulation  that  (1)  is  a  significant 
regulatory  action  under  E.O.  12866  and 
(2)  is  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy. 

This  final  rule  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  and  use.  Therefore,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required.  We  did  not  receive  any 
comments  regarding  energy  supplies, 
distribution,  and  use. 

References  Qted 

A  complete  list  of  all  references  cited 
in  this  rule  is  available  "upon  request 
from  National  Marine  Fisheries  Service 
office  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species. 
Exports,  Imports. 

Alan  D.  Risenhoover, 

Director,  Office  of  Sustainable  Fisheries, 
performing  the  functions  and  duties  of  the 
Deputy  Assistant  A  dministra  tor  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  part  223  of  chapter  II,  title  50 
of  the  Gode  of  Federal  Regulations,  is 
amended  as  follows. 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

■  1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543:  subpart 
§  223.201-202  also  issued  under  16  U.S.C. 
1361  et  seq.;  16  U.S.C.  5503(d)  for 
§  223.206(d)(9). 

■  2.  Add  §  223.102(c)(30)  to  read  as 
follows: 

§  223.1 02  Enumeration  of  threatened 
marine  and  anadromous  species. 
***** 
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-  Species  ’ 

Common  name  Scientific  name 

Where  listed 

Citation(s)  for  list¬ 
ing  determination 

Citation(s) 
for  critical 
.  habitat 
designa- 
tion(s) 

(c)  *  *  * 

(30)  Central  Valley  Oncorhynchus 

spring-run  Chinook  tsha^scha. 

salmon  (non-essential 
experimental  popu¬ 
lation).  ' 


U.S.A.-CA,  only  when,  and  at  such  times,  as  they  are  [Insert  Federal 
found  In  the  San  Joaquin  River  from  Friant  Dam  Register  cita- 

downstream  to  its  confluence  with  the  Merced  River,  tion]  12/31/13. 

delineated  by  a  line  between  decimal  latitude  and 
longitude  coordinates:  37.348930°  N,  120.975174° 

W  and  37.349099°  N,  120.974749°  W,  as  well  as  all 
sloughs,  channels,  floodways,  and  waterways  con¬ 
nected  with  the  San  Joaquin  River  that  allow  for  CV 
spring-run  Chinook  salmon  access,  but  excluding 
the  Merced  River.  Those  portions  of  the  Kings  River 
that  connect  with  the  San  Joaquin  River  during  high 
water  years. 


N/A 


’  Species  includes  taxonomic  species,  subspecies,  distinct  population  segments  (DPSs)  (for  a  policy  statement,  see  61  FR  4722,  February  7, 
1996),  and  evolutionarily  significant  units  (ESUs)  (for  a  policy  statement,  see  56  FR  58612,  November  20,  1991). 


***** 

■  3.  Add  paragraph  (b)  to  §  223.301,  to 
read  as  follows: 

§223.301  Special  rules — marine  and 
anadromous  fishes. 

***** 

(b)  San  Joaquin  River  Central  Valley 
(CV)  spring-run  Chinook  Salmon 
Experimental  Population  - 
[Oncorhynchus  tshawytscha).  (1)  The 
San  Joaquin  River  CV  spring-run 
Chinook  salmon  population  identified 
in  paragraph  (b)(2)  of  this  section  is 
designated  as  a  nonessential 
experimental  population  under  section 
10(j)  of  the  ESA. 

(2)  San  Joaquin  River  CV  Spring-run 
Chinook  Salmon  Experimental 
Population.  All  CV  spring-run  Chinook 
salmon,  including  those  that  have  been 
released  or  propagated,  naturally  or 
artificially,  within  the  experimental 
population  area  in  the  San  Joaquin  River 
as  defined  here  are  considered  part  of 
the  San  Joaquin  River  experimental 
population.  The  boundaries  of  this 
experimental  population  area  include 
the  San  Joaquin  River  from  Friant  Dam 
downstream  to  its  confluence  with  the 
Merced  River,  delineated  by  a  line 
between  decimal  latitude  and  longitude 
coordinates:  37.348930°  N,  120.975174° 
W  and  37.349099°  N,  120.974749°  W,  as 
well  as  all  sloughs,  channels,  floodways, 
and  waterways  connected  with  the  San 
Joaquin  River  that  allow  for  CV  spring- 
run  Chinook  salmon  access,  but 
excluding  the  Merced  River.  Those 
portions  of  the  Kings  River  that  connect 
with  the  San  Joaquin  River  durirtg  high 
water  years  are  also  part  of  the 
experimental  population  area. 


(3)  Prohibitions.  Except  as  expressly 
allowed  in  paragraph  (b)(4)  of  this 
section,  all  prohibitions  of  section 
9(a)(1)  of  the  ESA  (16  U.S.C.  1538(a)(1)), 
except  9(a)(1)(C),  apply  to  fish  that  are 
part  of  the  threatened,  nonessential 
experimental  population  of  CV  spring- 
run  Chinook  salmon  identified  in 
paragraph  (b)(2)  of  this  section. 

(4)  Exceptions  to  the  Application  of 
Section  9  Take  Prohibitions  in  the 
Experin^ental  Population  Area.  The 
following  forms  of  take  in  the 
experimental  population  area  identified 
in  paragraph  (b)(2)  of  this  section  are 
not  prohibited  by  this  section: 

(i)  Any  taking  of  CV  spring-run 
Chinook  salmon  provided  that  it  is 
unintentional,  not  due  to  negligent 
conduct,  and  incidental  to,  and  not  the  - 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity. 

(ii)  Any  taking  of  CV  spring-run 
Chinook  salmon  by  an  employee  or 
designee  of  NMFS,  the  USFWS,  other 
Federal  resource  management  agencies, 
the  California  Department  of  Fish  and 
Wildlife,  or  any  other  governmental 
entity  if  in  the  course  of  their  duties  it 
is  necessary  to:  aid  a  sick,  injured  or 
stranded  fish;  dispose  of  a  dead  fish;  or 
salvage  a  dead  fish  which  may  be  useful 
for  scientific  study.  Any  agency  acting 
under  this  provision  must  report  to 
NMFS  (see  ADDRESSES  section)  the 
numbers  of  fish  handled  and  their  status 
on  an  annual  basis. 

(iii)  Any  taking  of  CV  spring-run 
Chinook  salmon  for  scientific  research 
or  enhancement  purposes  by  a  person  or 
entity  with  a  valid  section  ESA 
10(a)(1)(A)  permit  issued  by  NMFS  and 
a  valid  incidental  take  permit, 


consistency  determination,  or  other  take 
authorization  issued  by  the  CDFW. 

(iv)  Any  taking  of  CV  spring-run 
Chinook  salmon  for  scientific  research 
purposes  by  the  CDFW  provided  that: 

(A)  Scientific  research  activities 
involving  purposeful  take  are  conducted 
by  employees  or  contractors  of  CDFW  or 
as  a  part  of  a  monitoring  and  research 
program  overseen  by  or  coordinated 
with  CDFW. 

(B)  CDFW  provides  for  NMFS’  review 
and  approval  a  list  of  all  scientific 
research  activities  involving  direct  take 
planned  for  the  coming  year,  including 
an  estimate  of  the  total  direct  take  that 
is  anticipated,  a  description  of  the  study 
design*,  including  a  justification  for 
taking  the  species  and  a  description  of 
the  techniques  to  be  used,  and  a  point 
of  contact. 

(C)  CDFW  annually  provides  to  NMFS 
the  results  of  scientific  research 
activities  directed  at  fish  in  the 
experimental  population,  including  a 
report  of  the  direct  take  resulting  from 
the  studies  and  a  summary  of  the  results 
of  such  studies. 

(D)  Scientific  research  activities  that 
may  incidentally  take  fish  in  the 
experimental  population  are  either 
conducted  by  CDFW  personnel,  or  are 
in  accord  with  a  permit  issued  by  the 
CDFW. 

(E)  CDFW  provides  NMFS  annually, 
for  its  review  and  approval,  a  report 
listing  all  scientific  research  activities  it 
conducts  or  permits  that  may 
incidentally  take  fish  in  the 
experimental  population  during  the 
coming  year.  Such  reports  shall  also 
contain  the  amount  of  incidental  take 
occurring  in  the  previous  year’s 
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scientific  research  activities  and  a 
summary  of  the  results  of  such  research. 

(F)  Electro  fishing  in  any  body  of 
water  known  or  suspected  to  contain 
fish  in  the  experimental  population  is 
conducted  in  accordance  with  NMFS 
“Guidelines  for  Electrofishing  Waters 
Containing  Salmonids  Listed  Under  the 
Endangered  Species  Act”  (NMFS, 
2000a). 

(G)  CDFW  provides  NMFS,  for  its 
review  and  approval,  the  Monitoring 
and  Analysis  Plan  produced  by  the  San 
Joaquin  River  Restoration  Program, 
including  an  estimate  of  the  direct  and 
indirect  take  that  may  result  from  all 
scientific  research  activities  in  that  plan 
for  the  period  from  January  30,  2014 
until  January  30,  2015. 

(HJ  NMFS’  approval  of  a  research 
program  shall  be  a  written  approval  by 
the  NMFS  West  Coast  Regional 
Administrator. 

(5)  Limited  Exception  to  the 
Application  of  Section  9(a)(1)  Take 
Prohibitions  Outside  of  the 
Experimental  Population  Area.  The 
following  forms  of  take  are  not 
prohibited: 

(i)  Any  taking  of  CV  spring-run 
Chinook  salmon  in  those  portions  of  the 
lower  San  Joaquin  River  and  its 
tributaries,  including  the  Merced  River, 
downstream  from  its  confluence  with 
the  Merced  River  to  Mossdale  County 
Park  in  San  Joaquin  County,  that  the 


avoidance  of  which  would  impose  more 
than  de  minimus  water  supply 
reductions,  additional  storage  releases, 
or  bypass  flows  on  unwilling  persons  or 
entities  diverting  or  receiving  water 
pursuant  to  applicable  State  and  Federal 
laws. 

‘  (ii)(A)  Any  taking  of  CV  spring-run 

Chinook  salmon  by  the  Central  Valley 
Project  (CVP)  and  State  Water  Project 
(SWPJ  that  originates  from 
reintroduction  to  the  San  Joaquin  River 
that  the  avoidance  of  which  would 
impose  more  than  de  minimus  water 
supply  reductions,  additional  storage 
releases,  or  bypass  flows  on  unwilling  « 
persons  or  entities  diverting  or  receiving 
water  pursuant  to  applicable  State  and 
Federal  laws. 

(B)  NMF§  will  prepare  a  technical 
memorandum  that  describes  the 
methodology  to  ensure  that  CV  spring- 
run  Chinook  salmon  originating  from 
reintroduction  to  the  San  Joaquin  River 
do  not  cause  more  than  de  minimus 
water  supply  reductions,  additional 
storage  releases,  or  bypass  flows 
associated  with  the  operations  of  the 
CVP  and  SWP  under  any  ESA  section  7 
biological  opinion  or  section  10  permit 
that  is  in  effect  at  the  time  for  operations 
of  the  CVP  and  SWP.  To  the  maximum 
extent  feasible,  NMFS  will  develop  this 
technical  memorandum  in  coordination 
with  and  with  opportunity  for  comment 
by  interested  parties.  The  first  technical 


II  I; 
irO 


memorandum  will  be  completed  before 
CV  spring-run  Chinook  salmon  will  be 
released  in  the  San  Joaquin  River.  Prior 
to  January  15  of  each  succeeding  year, 
NMFS  will  update  the  technical 
memorandum  and,  if  required  by  the 
methodology,  determine  the  share  of 
take  at  the  CVP  and  SWP  facilities  that 
originates  from  the  reintroduction  to  the 
San  Joaquin  River.  This  share  of  take  of 
CV  spring-run  Chinook  salmon 
reintroduced  to  the  San  Joaquin  River 
will  be  deducted  from  or  otherwise  used 
to  adjust  the  operational  triggers  and 
incidental  take  statements  associated 
with  any  biological  opinion  that  is  in 
effect  at  the  time  for  operations  of  the 
CVP  and  SWP  facilities.  NMFS  will  use 
best  available  commercial  or  scientific 
information  to  inform  these 
calculations.  The  technical 
memorandum  and  annual  determination 
will  ensure  that  the  reintroduction  of 
CV  spring-run  Chinook  salmon  will  not 
result  in  more  than  de  minimus  water 
supply  reductions,  additional  storage 
releases  or  bypass  flows  of  the  CVP  and 
SWP  operations  under  any  biological 
opinion  or  ESA  section  10  permit  that 
is  in  effect  at  the  time  for  operations  of 
the  CVP  and  SWP  on  unwilling  persons 
or  entities  diverting  or  receiving  water 
pursuant  to  applicable  State  and  Federal 
laws. 

[FR  Doc.  2013-31296  Filed  12-30-13;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuartce  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  319 

[Docket  No.  APHIS-2013-0016] 

RIN  0579-AD81 

Importation  of  Fresh  Blueberry  Fruit 
prom  Morocco  Into  the  Continental 
United  States 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  the  ‘ 
importation  of  fruits  and  vegetables  to 
allow  the  importation  of  fresh  blueberry 
fruit  from  Morocco  into  the  continental 
United  States.  As  a  condition  of  entry, 
the  blueberries  would  have  to  be 
produced  under  a  systems  approach 
employing  a  combination  of  mitigation 
measures  for  two  quarantine  pests, 
Ceratitis  capitata  and  Monilinia 
fructigena,  and  would  have  to  be 
inspected  prior  to^  exportation  from 
Morocco  and  found  free  of  these  pests. 
The  blueberries  would  have  to  be 
imported  in  commercial  consignments 
only  and  would  have  to  be  treated  with 
one  of  two  approved  postharvest 
treatments  to  mitigate  the  risk  of  C. 
capitata.  The  blueberries  would  also  , 
have  to  be  accompanied  by  a 
phytosanitary  certificate  with  an 
additional  declaration  stating  that  the 
conditions  for  importation  have  been 
met.  This  action  would  allow  the 
importation  of  blueberries  from 
Morocco  while  continuing  to  protect 
against  the  introduction  of  plant  pests 
into  the  United  States. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  March  3, 
2014. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov/ 


#!documentDetail;D= APHIS-201 3-001 6- 
0001. 

•  Postal  Mail/Commercial  Delivery: 
Send  your  comment  to  Docket  No. 
APHIS-2013-0016,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  Station 
3A-03.8.  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
somments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
www.regulations.gov/ 
#!docketDetail;D=APHIS-201 3-001 6  or 
in  our  reading  room,  which  is  located  in 
Room  1141  of  the  USDA  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  Normal 
reading  room  hours  are  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Dorothy  Wayson,  Senior  Regulatory 
Policy  Specialist,  PPQ,  APHIS,  4700 
River  Road  Unit  133,  Riverdale,  MD 
20737-1231;  (301)  851-2036. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  “Subpart — Fruits 
and  Vegetables”  (7  CFR  319.56-1 
through  319.56-62,  referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  plant  pests  that  are 
new  to  or  not  widely  distributed  within 
the  United  States. 

The  national  plant  protection 
organization  (NPPO)  of  Morocco  has 
requested  that  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
amend  the  regulations  to  allow  fresh 
blueberry  fruit  from  Morocco  to  be 
imported  into  the  continental  United 
States. 

As  part  of  our  evaluation  of  Morocco’s 
request,  we  prepared  a  pest  risk 
assessment  (PRA),  titled  “Importation  of 
Fresh  Fruit  of  Highbush  Blueberry 
[Vaccinium  corymbosum  Linnaeus)  and 
its  hybrid  varieties  Southern  Highbush 
Blueberry  [V.  corymbosum  x 
angustifolium  (V.  x  atlanticum)  and  V. 
corymbosum  x  virgatum]  into  the 
Continental  United  States  from 
Morocco”  (March  2012).  The  PRA 
evaluated  the  risks  associatedr  with  the 
importation  of  blueberries  into  the 
continental  United  States  from  Morocco. 


The  PRA  identified  two  pests  of 
quarantine  significance  present  in 
Morocco  that  could  be  introduced  into 
the  United  States  through  the 
importation  of  blueberries:  Ceratitis 
capitata,  the  Meditterranean  fruit  fly, 
and  Monilinia  fructigena  Honey  ex 
Whetzel,  a  fungus. 

According  to  our  PRA,  both  pests  are 
rated  high  risk.  Pests  with  high  pest  risk 
potential  generally  require  measures  in 
addition  to  inspection  at  the  port  of 
entry  to  mitigate  risk.  To  recommend 
specific  measures  to  mitigate  the  risk 
posed  by  the  pests  identified  in  the 
PRA,  we  prepared  a  risjc  management 
document  (RMD).  Copies  of  the  PRA 
and  RMD  may  be  obtained  from  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  or  viewed  on  the 
Regulations.gov  Web  site  (see 
ADDRESSES  above  for  instructions  for 
accessing  Regulations.gov). 

Based  on  the  recommendations  of  the 
RMD,  we  are  proposing  to  allow  the 
importation  of  blueberries  from 
Morocco  into  the  continental  United 
States  only  if  they  are  produced  in 
accordance  with  a  systems  approach. 

The  systems  approach  we  are  proposing 
would  require  that  blueberries  be 
imported  only  under  the  conditions 
described  below.  These  conditions 
would  be  added  to  the  regulations  in  a 
new  §319.56-63. 

Proposed  paragraph  (a)  of  §  319.56-63 
would  state  that  blueberries  from 
Morocco  may  be  imported  in 
commercial  consignments  only.  Produce 
grown  commercially  is  less  likely  to  be 
infested  with  plant  pests  than 
noncommercial  shipments. 
Noncommercial  shipments  are  more 
prone  to  infestations  because  the 
commodity  is  often  ripe  to  overripe, 
could  be  of  a  variety  with  unknown 
susceptibility  to  pests,  and  is  often 
grown  with  little  or  no  pest  control. 
Commercial  consignments,  as  defined  in 
§  319.56— 2,  are  consignments  that  an 
inspector  identifies  as  having  been 
imported  for  sale  and  distribution.  Such 
*  identification  is  based  on  a  variety  of 
indicators,  including,  but  not  limited  to: 
Quantity  of  produce,  type  of  packaging, 
identification  of  grower  or  packinghouse 
on  the  packaging,  and  documents 
consigning  the  frtflts  or  vegetables  to  a 
wholesaler  or  retailer. 

Paragraph  (b)  would  require 
blueberries  to  be  grown  at  places  of 
production  that  are  registered  with  the 
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NPPO  of  Morocco.  Registering  places  of 
production  would  allow  APHIS  and  the 
NPPO  of  Morocco  to  trace  back 
consignments  of  blueberries  to  the 
orchard  of  origin  if  a  pest  or  disease  of 
concern  is  detected  after  harvest. 

M.  fructigena  is  the  most  common 
cause  of  fruit  rot  in  the  fruit  orchards  in 
Europe  and  Asia,  causing  characteristic 
brown  rot  symptoms  that  can  easily  be 
identified  during  visual  inspections. 
Therefore,  paragraph  (c)  would  require 
that,  30  days  prior  to  harvest, 
blueberries  be  inspected  in  the  field  by 
the  NPPO  of  Morocco  for  signs  of  M. 
fructigena  infestation.  If  the  fungal 
disease  is  detected,  the  NPPO  of 
Morocco  would  have  to  notify  APHIS,  at 
which  point  APHIS  will  prohibit  the 
importation  of  blueberries  into  the 
continental  United  States  from  the  place 
of  production  for  the  remainder  of  the 
season.  The  place  of  production  may 
resume  shipments  of  blueberries  to  the 
United  States  in  the  next  growing 
season  if  an  investigation  is  conducted 
and  APHIS  and  the  NPPO  of  Morocco 
agree  that  appropriate  remedial  actions 
have  been  taken. 

C.  capitata  produce  oviposition  scars 
in  blueberries,  but  eggs  are  laid  below 
the  skin  of  the  fruit  and  larvae  are 
internal  feeders;  therefore,  infested  fruit 
may  be  overlooked  during  inspection. 
Thus,  additional  safeguards  beyond 
field  and  packinghouse  inspections 
would  be  necessary  to  prevent  the  pest 
from  being  introduced  into  the  United 
States.  The  RMD  discusses  the  use  of 
two  treatments  to  reduce  the  risk  of  C. 
capitata  from  blueberries  from  Morocco: 
Fumigation  with  methyl  bromide 
according  to  treatment  schedule  TlOl- 
i-1-1  or  cold  treatment  according  to 
treatment  schedule  Tl07-a.  Both  are 
approved  APHIS  treatments  for  C. 
capitata  in  blueberries. 

Accordingly,  paragraph  (d)  would 
require  that  each  consignment  of 
blueberries  be  treated  in  accordance 
with  7  CFR  part  305  for  C.  capitata  with 
one  of  the  two  abovd-mentioned 
treatment  methods.  Within  part  305, 

§  305.2  provides  that  approved 
treatment  schedules  are  set  out  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual,  found  online  at 
http://www.aphis.usda.gov/import_ 
export /plants /man  uals/ports/ 
downloads/treatment.pdf.  Treatments 
would  also  be  conducted  in  accordance 
with  the  other  req^uirements  of  part  305. 

Paragraph  (e)  of  §  319.56-63  would 
require  each  consignment  of  blueberries 
imported  from  Morocco  into  the 
continental  United  States  to  be 
accompanied  by  a  plfytosanitary 
certificate  issued  by  the  NPPO  of 
Morocco  with  an  additional  declaration 


stating  that  the  requirements  of 
§  319.56-63  have  been  met  and  the 
consignment  has  been  inspected  and 
found  free  of  M.  fructigena. 

Under  the  general  conditions  for  the 
importation  of  fruits  and  vegetables  in 
§  319.56-3,  each  consignment  of 
blueberries  would  be  subject  to  further 
inspection  at  the  port  of  entry  into  the 
United  States. 

Executive  Order  12666  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  MSnagement  and  Budget. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  we  have  analyzed  the 
potential  ecofiomic  effects  of  this  action 
on  small  entities.  The  analysis  is 
summarized  below.  Copies  of  the  full 
analysis  are  available  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  or  on  the 
Regulations.gov  Web  site  (see 
ADDRESSES  above  for  instructions  for 
accessing  Regulations.gov). 

Morocco  expects  to  export  360,000 
pounds  of  fresh  blueberries  to  the 
continental  United  States  annually.  This 
quantity  is  equivalent  to  about  one-tenth 
of  1  percent  of  U.S  fresh  blueberry 
supply,  2007-2011.  Morocco  is 
expected  to  export  fresh  blueberries  to 
the  continental  United  States  in  July 
and  August.  The  U.S.  blueberry  season 
is  from  April  to  August.  Even  though 
the  two  seasons  overlap  and  most,  if  not 
all,  fresh  blueberry  producers  in  the 
United  States  are  small  entities,  the 
relatively  small  quantity  expected  to  be 
imported  from  Morocco  would  not 
significantly  affect  the  U.S.  market  or 
prices. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  would  allow  fresh 
blueberry  fruit  to  be  imported  into  the 
continental  United  States  from  Morocco. 
If  this  proposed  rule  is  adopted.  State 
and  local  laws  and  regulations  regarding 
blueberries  imported  under  this  rule 
would  be  preempted  while  the  fruit  is 
in  foreign  commerce.  Fresh  fruits  are 
generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public  and  would  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  Of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  If  this 


proposed  rule  is  adopted,  no  retroactive 
effect  will  be  given  to  this  rule,  and  this 
rule  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act  * 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
(o  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Doqket  No.  APHIS-2013-0016. 
Please  send  a  copy  of  your  comments  to: 
(1)  APHIS,  using  one  of  the  methods 
described  under  ADDRESSES  at  the 
beginning"  of  this  document,  and  (2) 
Clearance  Officer,  OCIO,  USDA,  Room 
404-W,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250.  A 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  jeceives  it 
within  30  days  of  publication  of  this 
proposed  rule. 

This  proposed  rule  would  amend  the 
fruits  and  vegetables  regulations  to 
allow  the  importation  of  fresh  blueberry 
fruit  from  Morocco  into  the  continental 
United  States.  As  a  condition  of  entry, 
the  blueberries  would  have  to  be 
produced  under  a  systems  approach 
employing  a  combination  of  mitigation 
measures  for  two  quarantine  pests  and 
would  have  to  be  inspected  prior  to 
exportation  from  Morocco  and  found 
free  of  these  pests.  The  blueberries 
would  have  to  be  imported  in 
commercial  consignments  only  and 
would  have  to  be  treated  with  one  of 
two  approved  postharvest  treatments'  to 
mitigate  the  risk  of  C.  capitata.  The 
blueberries  would  also  have  to  be 
accompanied  by  a  phytosanitary 
certificate  with  an  additional 
declaration  stating  that  the  conditions 
for  importation  have  been  met. 
Implementing  this  rulemaking  would 
require  production  site  registration  and 
the  completion -of  phytosanitary 
certificates. 

We  are  soliciting  comments  from  the 
public"  (as  well  as  affected  agencies) 
concerning*  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency’s 
functions,  including  whether  the 
information  will  have  practical  utility: 
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(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .55  hours  per 
response. 

Respondents:  NPPO  of  Morocco, 
blueberry  producers  in  Morocco,  and 
U.S.  importers. 

Estimated  annual  number  of. 
respondents:  8. 

Estimated  annual  number  of 
responses  per  respondent:  3. 

Estimated  annual  number  of 
responses:  20. 

Estimated  total  annual  burden  on 
respondents:  It  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.)  * 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles.  APHIS’  Information  Collection 
Coordinator,  at  (301)  851-2908. 

E-Govemment  Act  Compliance 

Thh  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  EGovemnient  Act 
to  promote  the' use  of  the  Internet  and 
other  information  technologies ,'td  ’ 
provide  increased  opportunities  foi*'  " 
citl2^  access  to  Governmerit 
information  and  services,  .and  for  other 
purposes.  For  information  pertinent  to 
E-Government  Act  compliance  related 
to  this  proposed  rule,  please  contact 
Mrs.  Celeste  Sickles,  APHIS’ 
Information  Collection  Coordinator,  at 
(301)  851-2908. 

Lists  of  Subjects  in  7  CFR  Part  319 

Coffee,  Cotton,  Fruits,  Imports,  Logs, 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements,  Rice, 
Vegetables. 

Accordingly,  we  are  proposing  to 
amend  7  CFR  part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

■  1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  450,  7701-7772,  and 
7781-7786;  21  U.S.C.  136  and  136a:  7  CFR 
2.22,  2.80,  and  371.3. 

■  2.  Section  319.56-63  is  added  to  read 
as  follows; 

§  31 9.56-63  Fresh  blueberries  from 
Morocco. 

Fresh  fruit  of  highbush  blueberry 
[Vaccinimum  corymbosum  L.)  and  its 
hybrid  varieties  southern  highbush 
blueberry  [V.  corymbosum  x 
angustifolium  (V.  x  atlanticum)  and  V. 
corymbosum  x  virgatum]  may  be 
imported  into  the  continental  United 
States  from  Morocco  only  under  the 
conditions  described  in  this  Action. 
These  conditions  are  designed  to 
prevent  the  introduction  of  the 
following  quarantine  pests:  Ceratitis 
capitata,  the  Mediterranean  fruit  fly, 
and  the  fungus  Monilinia  fructigena 
Honey  ex  Whetzel. 

(a)  The  blueberries  may  be  imported 
in  commercial  consignments  only. 

(b)  The  blueberries  must  be  grown  at 
places  of  production  that  are  registered 
with  the  national  plant  protection 
organization  (NPPO)  of  Morocco. 

(c)  During  the  growing  season, 
blueberries  must  be  inspected  in  the 
field  for  signs  of  M.  fructigena 
infestation  30  days  prior  to  harvest.  If 
the  fungal  disease  is  detected,  the  NPPO 
of  Morocco  must  notify  APHIS.  APHIS 
will  prohibit  the  importation  of 
blueberries  from  Morocco  into  the 
continental  United  States  ft-om  the  place 
of  production  for  the  remainder  of  the 
growing  season.  The  exportation  of 
blueberries  from  the  rejected  place  of 
production  may  resume  in  the  next 
growing  season  if  an  investigation -is 
conducted  and  APHIS  and  the  NPPO  of 
Morocco  agree  that  appropriate  remedial 
actions  have  been  taken. 

(d)  Each  consignment  of  blueberries 
must  be  treated  in  accordance  with  7 
CFR  part  305  for  C.  capitata. 

(e)  Each  consignment  of  blueberries 
must  be  accompanied  by  a 
phytosanitary  certificate  issued  by  the 
NPPO  of  Morocco  with  an  additional 
declaration  stating  that  the  conditions  of 
this  section  have  been  met,  and  that  the 
consignment  has  been  inspected  prior  to 
export  firom  Morocco  and  found  free  of 
M.  fructigena. 

Donkin  Washington,  DC,  this  20th  day  of 
December  2013. 

Kevin  Shea, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  2013-31144  Filed  12-30-13;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health' Inspection ' 
Service 

7  CFR  Parts  319  and  340 
[Docket  No.  APHIS-2008-0011] 

RIN  0579-AD75 

Restructuring  of  Regulations  on  the 
Importation  of  Plants  for  Planting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  We  are  reopening  the 
comment  period  for  our  proposed  rule 
that  would  restructure  the  regulations 
governing  the  importation  of  plants  for 
planting.  We  are  requesting  comments 
on  our  proposed  framework  for 
integrated  pest  risk  management 
measures  for  plants  for  planting.  We  are 
especially  interested  in:  The  differences 
commenters  perceive  between 
International  Standard  for  Phytosanitary 
Measures  No.  36  and  the  North 
American  Plant  Protection 
Organization’s  Regional  Standard  for 
Phjdosanitary  Measures  No.  24,  and 
reasons  to  prefer  one  over  the  other  as 
a  basis  for  such  measures:  and  how  to 
address  the  risk  posed  when  plant 
brokers  purchase  and  move  plants  for 
planting  after  they  leave  their  place  of 
production  and  before  they  are  exported 
to  the  United  States.  This  action  will 
allow  interested  persons  additional  time 
to  prepare  and  submit  comments  on 
these  topics. 

DATES:  The  comment  period  for  the 
proposed  rule  published  April  25,  2013 
(78  FR  24634)  is  reopened.  We  will 
consider  all  comments  that  we  receive 
on  or  before  January  30,  2014. 
ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

.  •  Federal  eRuIemaking  Portal:  Go  to 
http://www.regulati6ns.gov/ 
#!documentDetail;D=  APHIS-2008-001 1  - 
0001. 

•  Postal  Mail/Commercial  Delivery: 
Send  your  comment  to  Docket  No. 
APHIS-2008-0011,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  Station 
3A-03.8,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
www.regulatioiis.gov/ 
#!docketDetail;D=APHIS-2008-001 1  or 
in  our  reading  room,  which  is  located  in 
Room  1141  of  the  USDA  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  Normal 
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reading  room  hours  are  8  a.m.  to  4:30  quarantine  pests  addressed  by  the  ACTION:  Proposed  rule;  withdrawal. 


p.m.,  Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Heather  Coady,  Regulatory  Policy 
Specialist,  Plants  for  Planting  Policy, 
PPQ,  APHIS,  4700  River  Road  Unit  133, 
Riverdale,  MD  20737;  (301)  851-2076. 
SUPPLEMENTARY  INFORMATION: 

On  April  2^',  2013,  we  published  in 
the  Federal  Register  (78  FR  24634- 
24663,  Docket  No.  APHIS-2008-0011)  a 
proposal  that  would  restructure  the 
regulations  governing  the  importation  of 
plants  for  planting  in  7  CFR  part  319. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before  June 
24,  2013.  We  reopened  and  extended 
the  deadline  for  comments  until 
September  10, .2013,  in  a  document 
published  in  the  Federal  Register  on 
July  12,  2013  (78  FR  41866-41867, 
Docket  No.  APHIS-2008-0011). 

Among  other  changes,  we  proposed  to 
establish  a  framework  for  the 
development  of  integrated  pest  risk 
management  measures  in  the 
regulations.  We  did  not  propose  to 
require  any  specific  pest  risk 
management  measures;  rather,  we 
intended  the  proposed  regulatory  text  to 
serve  as  a  framework  for  their  eventual 
development.  We  based  the  provisions 
for  the  integrated  pest  risk  management 
measures  on  the  North  American  Plant 
Protection  Organization’s  Regional 
Standard  for  Phytosanitary  Measures 
(RSPM)  No.  24,  which  addresses  trade 
in  plants  for  planting.  As  we  stated  in 
the  proposed  rule,  our  framework  for 
integrated  pest  risk  management 
measures  is  also  consistent  with  the 
International  Plant  Protection 
Convention’s  International  Standard  for 
Phytosanitary  Measures  (ISPM)  No.  36, 
which  addresses  the  same  topic. 

One  element  of  RSPM  No.  24  that  we 
included  in  the  proposed  framework 
was  a  requirement  that  persons  trading 
in  plants  for  planting  intended  for 
export  without  growing  the  plants 
(whom  we  referred  to  in  the  proposal  as 
plant  brokers)  be  approved  by  the 
national  plant  protection  organization  of 
the  exporting  country.  In  addition,  we 
proposed  to  require  plant  brokers  to 
ensure  the  traceability  of  export 
consignments  to  an  approved  place  of 
production  or  production  site,  and  to 
maintain  the  ph5^osanitary  status  of  the 
plants  in  a  manner  equivalent  to  an 
approved  place  of  production  from 
purchase,  storage,  and  transportation  to 
the  export  destination.  (The 
“phytosemitary  status”  refers  to  their 
freedom  from  exposure  to  the 


integrated  pest  risk  management 
measures.) 

We  received  several  comments  on  our 
decision  to  base  the  proposed 
framework  for  integrated  pest  risk 
management  measures  on  RSPM  No.  24, 
rather  than  ISPM  No.  36.  Most  of  the 
commenters  preferred  that  we  base  our 
measures  on  ISPM  No.  36.  Some 
commenters  on  the  proposed  rule  stated 
that  the  two  standards  differed 
significaqjly  and  that  the  framework  we 
proposed  was  not  consistent  with  ISPM 
No.  36.  We  also  received  several  ' 
comments  on  our  proposed  requirement 
for  approval  of  plant  brokers,  with  some 
commenters  indicating  that  such  a 
requirement  would  be  unworkable  and 
that  there  could  be  other  means  for 
ensuring  that  plants  for  planting  that  are 
intended  for  export  retain  their 
phytosanitary  status  after  leaving  the 
place  of  production.  We  are  considering 
whether  to  revise  the  proposed 
framework  to  base  it  on  ISPM  No.  36 
and  what  other  means  might  be 
available  to  ensure  that  the 
phytosanitary  status  of  plants  for 
planting  is  maintained  after  they  leave 
an  approved  place  of  production. 

We  are  reopening  the  comment  period 
on  Docket  No.  APHIS— 2008-0011  for  an 
additional  30  days.  This  action  will 
allow  interested  persons  additional  time 
to  prepare  and  submit  comments.  We 
are  particularly  interested  in  detailed 
comments  on  the  issues  discussed 
above;  specific  comments  will  help  us 
to  evaluate  potential  changes  to  the 
proposed  rule.  We  will  also  consider  all 
comments  received  between  September 
10,  2013,  and  the  date  of  this  notice. 

Authority:  7  U.S.C.  450,  7701-7772,  and 
7781-7786;  21  U.S.C.  13^  and  136a:  7  CFR 
2.22,  2.80,  and  371.3. 

Done  in  Washington,  DC,  this  20th  day  of 
December  2013. 

Kevin  Shea, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  2013-31146  Filed  12-30-13;  8:45  am] 

BILLING  CODE  341(l-34-4> 

DEPARTMENT  OF  ENERGY 
10  CFR  Parts  429  and  430 
[Docket  No.  EERE-2012-BT-TP-0046] 

RIN  1904-AC52 

Energy  Conservation  Program:  Test 
Procedure  for  Set-Top  Boxes 

agency:  Office  of  Energy  Efficiency  and* 
Renewable  Energy,  Department  of 
Energy. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  withdraws  a  proposed 
rule  published  January  23,  2013  to 
establish  a  test  procedure  to  measure  the 
energy  consumption  of  set-top  boxes 
(STBs).  DOE  is  taking  this  action  in  light 
of  a  consensus  agreement  entered  by  a 
broadly  representative  group  that  DOE 
believes  has  the  potential  to  achieve 
significant  energy  savings  in  STBs. 
DATES:  The  proposed  rule  is  withdrawn 
December  31,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeremy  Dommu,  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Building 
Technologies  Program,  EE-2J,  1000 
Independence  Avenue  SW.', 

Washington,  DC  20585-0121. 

Telephone:  (202)  586-9870.  Email: 
Jeremy.Dominu@ee.doe.gov. 

Ms.  Celia  Sher,  U.S.  Department  of 
Energy,  Office  of  the  General  Counsel, 
GC-71, 1000  Independence  Avenue  * 
SW.,  Washington,  DC  20585-0121. 
Telephone:  (202)  287-6122.  Email: 
CeIia.SheT@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Title  III  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C.  6291,  et 
seq.;  “EPCA”)  sets  forth  a  variety  of 
provisions  designed  to  improve  energy 
efficiency.  (All  references  to  EPCA  refer 
to  the  statute  as  amended  through  the 
American  Energy  Manufacturing 
Technical  Corrections  Act  (AEMTCA), 
Pub.  L.  112-210  (Dec.  18,  2012)).  Part  A 
of  Title  III  of  EPCA  (42  U.S.C.  6291- 
6309)  established  the  “Energy 
Conservation  Program  for  Consumer 
Products  Other  Than  Automobiles,” 
which  covers  consumer  products  and 
certain  commercial  products  (hereafter  _ 
referred  to* as  “covered  products”).^  In 
addition  to  specifying  a  list  of  covered 
residential  and  commercial  products, 
EPCA  contains  provisions  that  enable 
the  Secretary  of  Energy  to  classify 
additional  types  of  consumer  products 
as  covered  products.  (42  U.S.C. 
6292(a)(20))  DOE  may  prescribe  test 
procedures  for  any  product  it  classifies 
as  a  “covered  product.”  (42  U.S.C. 
6293(b)) 

U.  Background 

On  June  15,  2011,  DOE  published  a 
notice  of  proposed  determination  that 
tentatively  determined  that  STBs  and 
network  equipment  qualify  as  a  covered 
product.  76  FR  at  34914.  Subsequently, 
DOE  initiated  the  rulemaking  process  to 

^  For  editorial  reasons,  upon  codihcation  in  the 
U.S.  code.  Pent  B  was  re-designated  Part  A. 
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establish  a  test  procedure  for  STBs. 

First,  DOE  issued  a  request  for 
information  document  on  December  16, 
2011,  requesting  stakeholders  to  provide 
technical  information  regarding  various 
test  procedures  used  hy  industry  to 
measure  the  energy  consumption  of 
STBs  and  network  equipment.  76  FR  at 
78174.  DOE  then  published  a  notice  of 
proposed  rulemaking  (NOPR)  on 
January  23,  2013  to  establish  a  new  test 
procedure  focused  exclusively  on  STBs. 
78  FR  5076.  DOE  held  a  public  meeting 
and  requested  stakeholder  comments  on 
all  aspects  of  the  NOPR. 

III.  Discussion 

In  September,  2013  a  broadly 
representative  group  of  Pay-TV, 
consumer  electronics  industries  and 
energy  advocates  announced  a 
Voluntary  Agreement  for  Ongoing 
Improvement  to  the  Energy  Efficiency  of 
Set-Top  Boxes  (Agreement). ^  The 
Agreement  established  a  five-year 
written  commitment  to  continue 
improvements  in  the  energy  efficiency 
of  STBs  used  in  the  distribution  of 
digital  video  signals.  Under  the  terms  of 
the  Agreement,  it  is  predicted  that 
consumers  will  realize  significant 
annual  residential  electricity  savings. 
DOE  encourages  the  development  of 
marketrbased  solutions,  such  as  the 
Agreement,  that  are  a  result  of  a 
consensus  among  and  including  all 
relevant  parties.  DOE  also  recognizes 
that  there  are  multiple  paths  forward  to 
ensure  that  the  maximum  economic 
benefits  and  energy  savings  occur 
through  increasing  the  efficiency  of 
STBs.  DOE  believes  that  the  Agreement 
has  the  potential  to  achieve  significant 
energy  savings  in  STBs.  Thus,  in  light 
of  the  newly  adopted  Agreement,  DOE 
withdraws  its  proposed  test  procedure 
for  STBs.  DOE  notes  that  it  will 
continue  to  monitor  the  STB  market 
closely  and  would  consider  reinitiating 
the  rulemaking  if  it  was  found  that  the 
energy  efficiency  gains  for  STBs  and 
consumer  savings  envisioned  in  the 
Agreement  were  not  being  realized. 

By  separate  action  published 
elsewhere  in  today’s  Federal  Register, 
DOE  is  withdrawing  its  proposed  rule  to 
determine  STBs  as  a  covesed  product. 

rv.  Approval  of  the  Office  of  the 
Secretary 

The  Secretary  of  Energy  has  approved 
publication  of  this  withdrawal. 

List  of  Subjects 

10  CFR  Part  429 

Confidential  business  information, 
Energy  conservation.  Household 

^  http://www.ncta.com/eneTgyagreement. 


appliances.  Imports,  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  430 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Energy  conservation, 
Household  appliances,  Imports, 
Incorporation  by  reference. 
Intergovernmental  relations,  Small 
businesses. 

Issued  in  Washington,  DC,  on  December 
20, 2013. 

Kathleen  B.  Hogan, 

Deputy  Assistant  Secretary  of  Energy 
Efficiency,  Energy  Efficiency  and  Renewable 
Energy. 

[FR  Doc.  2013-31264  Filed  12-30-13;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  430 

[Docket  No  EERE-2013-BT-DET-0057] 

RIN  1904-AD14 

Energy  Conservation  Program  for 
Consumer  Products:  Proposed 
Determination  of  Hearth  Products  as  a 
Covered  Consumer  Product 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Proposed  determination  of 
coverage. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE  or  the  “Department”)  has 
tentatively  determined  that  hearth 
products  qualify  as  a  covered  product 
under  Part  A  of  Title  III  of  the  Energy 
Policy  and  Conservation  Act  (EPCA),  as 
amended.  More  sjjecificaliy,  DOE  has 
tentatively  determined  that  hearth 
products  meet  the  criteria  for  covered 
products  because  classifying  products  of 
such  type  as  covered  products  is 
necessary  or  appropriate  to  carry  out  the 
purposes  of  EPCA  (which  is  to  improve 
the  efficiency  of  covered  consumer 
products  to  conserve  the  energy 
resources  of  the  Nation),  and  the  average 
annual  U.S.  household  energy  use  for 
hearth  products  is  likely  to  exceed  100 
kilowatt-hours  (kWh)  per  year. 

DATES:  DOE  will  accept  ivritteti 
comments,  data,^and  information  on  this 
notice,  but  no  later  than  January  30, 
2014. 

ADDRESSES:  Interested  persons  are 
encouraged  to  submit  comments 
electronically.  However,  interested 
persons  may  submit  comments, 
identified  by  docket  number  EERE- 
2013-BT-DET-0057  or  Regulatory 


Information  Number  (RIN)  1904-AD14, 
by  any  of  the  following  methods: 

•  Federal  eRuIemaking  Portal: 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Email: 

HearthHtgProd201 3DET0057@ 
ee.doe.gov.  Include  EERE-2013-BT- 
DET-0057  and/or  RIN  1904-AD14  in 
the  subject  line  of  the  message.  Submit 
electronic  comments  in  WordPerfect, 
Microsoft  Word,  portable  document 
format  (PDF),  or  American  Standard 
Code  for  Information  Exchange  (ASCII) 
file  format,  and  avoid  the  use  of  special 
characfers  or  any  form  of  encryption. 

•  Postal  Mail:  Ms.  Brenda  Ecfwards, 
U.S.  Department  of  Energy,  Building 
Technologies  Office,  Mailstop  EE-2J, 
Proposed  Determination  for  Hearth 
Products,  EERE-2013-BT-DET-0057 
and/or  RIN  1904-AD14,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585-0121. 

Telephone:  (202)  586-2945.  If  possible, 
please  submit  all  items  on  a  compact 
disc  (CD),  in  which  case  it  is  not 
necessary  to  include  printed  copies. 

•  Hand  Delivery/Courier:  Ms.  Brenda 
Edwards,  U.S.  Department  of  Energy, 
Building  Technologies  Office,  6th  Floor, 
950  L’Enfant  Plaza  SW.,  Washington, 

DC  20024.  Telephone:  (202)  586-2945. 

If  possible,  please  submit  all  items  on  a 
CD,  in  which  case  it  is  not  necessary  to 
include  printed  copies. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  or  WN  for  this 
rulemaking.  No  telefacsimilies  (faxes) 
will  be  accepted.  For  detailed 
instructions  on  submitting  comments 
and  additional  information  on  the 
rulemaking  process,  see  section  VI  of 
this  document  (Public  Participation). 

Docket:  The  docket  is  available  for 
review  at  www.regulations.gov, 
including  Federal  Register  notices, 
comments,  and  other  supporting 
documents/materials  (search  EERE- 
2013-BT-^DET-0035).  All  documents  in 
the  docket  are  listed  in  the 
www.regulations.gov  index.  However, 
not  all  documents  listed  in  the  index 
may  be  publicly  available,  such  as 
information  that  is  exempt  from  public 
disclosure. 

A  link  to  the  docket  Web  page  can  be 
found  at:  http://www.regulations.gov/ 

#  !docketDetail;D=,EERE-201 3-BT-DET- 
0057.  This  Web  page  contains  a  link  to 
the  docket  for  this  notice  on  the 
www.regulations.gov  site.  The 
www.regulations.gov  Web  page  contains 
instructions  on  how  to  access  all 
documents,  including  public  comments, 
in  the  docket. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  Cymbalsky,  U.S.  Department  of 
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Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Buildiog 
Technologies  Office,  EE-2J,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585-0121. 

Telephone;  (202)  287-1692.  Email: 
hearth  jproducts@ee.doe.gov. 

Mr.  Eric  Stas,  U.S.  Department  of 
Energy,  Office  of  the  General  Counsel, 
GC-71, 1000  Independence  Avenue 
SW.,  Washington,  DC  20585-0121. 
Telephone:  (202)  586-9507  Email: 
Eric.Stas@hq.doe.gov. 

For  information  on  how  to  submit  or 
review  public  comments,  contact  Ms. 
Brenda  Edwards,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Building 
Technologies  Office,  Mailstop  EE-2J, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585-0121. 

Telephone:  (202)  586-2945.  Email: 
Brenda.Edwards@ee.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Statutory  Authority 

II.  Current  Rulenaaking  Process 

III.  Proposed  Definition 

IV.  Evaluation  of  Hearth  Products  as  a 

Covered  Product  Subject  to  Energy 
Conservation  Standards 

A.  Coverage  Necessary  or  Appropriate  to 
Carry  Out  Purposes  of  EPCA 

B.  Average  Household  Energy  Use 

V.  Procedural  Issues  and  Regulatory  Review 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  Reduction 
Act  of  1995 

D.  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

E.  Review  Under  Executive  Order  13132 

F.  Review  Under  Executive  Order  12988 

G.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

H.  Review  Under  the  Treasury  and  General 
Government  Appropriations  Act,  1999 

I.  Review  Under  Executive  Order  12630 

J.  Review  Under  the  Treasury  and  General 
Government  Appropriations  Act,  2001 

K.  Review  Under  Executive  Order  13211 

L.  Review  Under  the  Information  Quality 
Bulletin  for  Peer  Review 

VI.  Public  Participation 

A.  Submission  of  Gomments 

B.  Issues  on  Which  DOE  Seeks  Comments 

I.  Statutory  Authority 

Title  III  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA),  as 
amended  (42  U.S.C.  6291  et  seq.],  sets 
forth  various  provisions  designed  to 
improve  energy  efficiency  for  consumer 
products  and  certain  commercial  and* 
industrial  equipment.  Title  III,  Part  B  ^ 
of  EPCA,2  Pubic  Law  94-163  (42  U.S.C. 


'  For  editorial  reasons,  upon  codification  in  the 
U.S.  Code,  Part  B  was  re-designated  Part  A. 

*  All  references  to  EPCA  in  this  document  refer 
to  the  statute  as  amended  through  the  American 


6291-6309,  as  codified)  established  the 
“Energy  Conservation  Program  for 
Consumer  Products  Other  Than 
Automobiles,”  a  program  covering  most 
major  household  appliances  (hereafter 
referred  to  as  “covered  products”).  In 
addition  to  specifying  a  list  of  covered 
residential  and  commercial  products, 
EPCA  contains  provisions  that  enable 
the  Secretary  of  Energy  to  classify 
additional  types  of  consumer  products 
as  covered  products.  (42  U.S.C. 
6292(a)(20))  Specifically,  for  a  given 
product  to  be  classified  as  a  covered 
product,  the  Secretary  must  determine 
that: 

(A)  Classifying  the  product  as  a  covered 
product  is  necessary  or  appropriate  for  the 
purposes  of  carrying  out  EPCA;  and 

(B)  The  average  annual  per-household 
energy  use  by  products  of  such  type  is  likely 
to  exceed  100  kilowatt-hours  (kWh)  per  year. 

(42  U.S.C.  6292(b)(1)(A)  and  (B)) 

For  the  Secretary  to  prescribe  an 
energy  conservation  standard  pursuant 
to  42  U.S.C.  6295(o)  and  (p)  for  covered 
products  added  pursuant  to  42  U.S.C. 
6292(b)(1),  the  Secretary  must  also 
determine  that: 

(A)  The  average  household  energy  use  of 
the  products  has  exceeded  150  kWh  (or  its 
Btu  equivalent)  per  household  for  any  12- 
month  period: 

(B)  The  aggregate  12-month  household 
energy  use  of  the  products  has  exceeded  4.2 
TWh; 

(C)  Substantial  improvement  in  energy 
efficiency  is  technologically  feasible;  and 

(D) ^pplication  of  a  labeling  rule  under  42 
U.S.C.  6294  is  unlikely  to  be  sufficient  to 
induce  manufacturers  to  produce,  and 
consumers  and  other  persons  to  purchase, 
covered  products  of  such  type  (or  class)  that 
achieve  the  maximum  energy  efficiency  that 
is  technologically  feasible  and  economically 
justified. 

(42  U.S.C.  6295(1)(1)(A)-(D))3 


Energy  Manufacturing  Technical  Corrections  Act 
(AEMTCA),  Eublic  Law  112-210  (Dec.  18.  2012). 

®  DOE  notes  that  a  drafting  error  arose  at  the  time 
Congress  adopted  the  amendments  to  EPCA 
contained  in  the  Energy  Independence  and  Security 
Act  of  2007  (EISA  2007),  Public  Law  110-140.  As 
part  of  the  EISA  2007  amendments.  Congress  added 
metal  halide  lamp  fixtures  to  the  list  of  specifically 
enumerated  covered  products  at  42  U.S.C. 
6292(a)(19)  and  shifted  the  provision  for  the 
Secretary  to  classify  “any  other  type”of  a  consumer 
product  as  a  covered  product  to  42  U.S.C. 
6292(a)(20).  However,  Congress  did  not  similarly 
amend  the  criteria  and  other  requirements  for 
setting  energy  conservation  standards  for  “other” 
covered  products  in  42  U.S.C.  6295(1)(1)  and  (2). 
The  provisions  in  42  U.S.C.  6295(1)  continued  to 
refer  to  standards  for  “any  type”  of  covered 
product,  while  continuing  to  refer  to  42  U.S.C. 
6292(a)(20).  Clearly,  the  provisions  at  42  U.S.C. 
6295(1)  were  intended  to  apply  more  broadly  than 
to  metal  halide  lamp  fixtures,  so  DOE  continues  to 
apply  this  provision  as  if  the  drafting  error  had  not. 
occurred.  To  do  otherwise  would  render  the 
provision  at  42  U.S.C.  6295(1)  a  nullity,  thereby 
thwarting  DOE’s  ability  to  set  energy  conservation 


Hearth  products  are  gas-fired 
equipment  that  provide  space  heating 
and/or  provide  an  aesthetic  appeal  to 
the  living  space.  If  DOE  issues  a  final 
determination  that  hearth  products  are  a 
covered  product,  DOE  will  consider  test 
procedures  and  energy  conservation 
standards  for  hearth  products,  including 
an  initial  determination  as  to  whether 
hearth  products  satisfy  the  provisions  of 
42  U.S.C.  6295(1)(1). 

II.  Current  Rulemaking  Process 

On  April  16,  2010,  DOE  published  a 
final  rule  in  the  Federal  Register 
(hereafter  referred  to  as  the  “April  2010 
final  rule”)  in  accordance  with  the 
relevant  statutory  provisions  discussed 
in  that  final  rule,  which,  in  relevant 
part,  promulgated  definitions  and 
energy  conservation  standards  for 
vented  gas  hearth  products.  75  FRv 
20112.  Following  DOE’s  adoption  of  the 
April  2010  final  rule,  the  Hearth,  Patio 
&  Barbecue  Association  (HPBA)  sued 
DOE  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  (D.C.  Circuit)  to  invalidate  the 
April  2010  rule  and  an  amendment  to 
that  rule  published  on  November  18, 
2011  (76  FR  71836)  as  those  rules 
pertained  to  vented  gas  hearth  products. 
Statement  of  Issues  to  Be  Raised, 

Hearth,  Patio  &■  Barbecue  Association  v. 
Department  of  Energy,  et  al..  No.  10- 
1113  (D.C.  Cir.  filed  July  1,  2010).  On 
February  8,  2013,  the  D.C.  Circuit  issued 
its  opinion  in  the  HPBA  case  and 
ordered  that  the  definition  of  “vented 
hearth  heater”  adopted  by  DOE  be 
vacated,  and  remanded  the  matter  to 
DOE  to  interpret  the  challenged 
provisions  in  accordance  with  the 
Court’s  opinion.  Hearth,  Patio  &- 
Barbecue  Association  v.  Department  of 
Energy,  et  al.,  706  F.3d  499  (D.C.  Cir. 
2013). 

DOE  has  not  previously  conducted  an 
energy  conservation  standards 
rulemaking  for  hearth  products  With  the 
exception  of  the  vented  hearth  heaters, 
which  are  no  longef  covered  products  as 
a  result  of  the  Com!  ruling.  If,  after 
public  comment,  DOE  issUes  a  final 
determination  of  coverage  for  this  type 
of  product,  DOE  will  consider  both  test 
procedures  and  energy  conservation 
standards  for  all  hearth  products. 

With  respect  to  test  procedures,  DOE 
would  consider  a  proposed  test 
procedure  for  measuring  the  energy 
efficiency,  energy  use,  or  estimated 
annual  operating  cost  of  hearth  products 
during  a  representative  average  use 
cycle  or  period  of  use  that  is  not  unduly 
burdensome  to  conduct.  (42  U.S.C. 


standards  for  newly  covered  products,  an  outcome 
which  Congress  could  not  have  intended. 
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6293(b)(3))  In  a  test  procedure 
rulemaking,  DOE  initially  prepares  a 
notice  of  proposed  rulemaking  (NOPR) 
and  allows  interested  parties  to  present 
oral  and  written  data,  views,  and 
arguments  with  respect  to  such 
procedures.  In  prescribing  new  test 
procedures,  DOE  would  take  into 
account  relevant  information  including 
technological  developments  relating  to 
energy  use  or  energy  efficiency  of  hearth 
products. 

With  respect  to  energy  conservation 
standards,  DOE  is  required  to  publish  a 
NOPR  that  would  provide  DOE’s 
proposal  for  potential  energy 
conservations  standards  and  a  summary 
of  the  results^  of  DOE’s  supporting 
technical  analysis.  The  details  of  DOE’s 
energy  conservation  standards  analysis 
would  be  provided  in  a  technical 
support  document  (TSD)  that  describes 
the  details  of  DOE’s  analysis  of  both  the 
burdens  and  benefits  of  potential 
standards,  pursuant  to  42  U.S.C. 

6295(o).  Because  hearth  products  would 
be  a  product  that  is  newly  covered 
under  42  U.S.C.  6292(b)(1),  DOE  would 
also  consider  as  part  of  any  energy 
conservation  standard  NOPR  whether 
hearth  products  satisfy  the  requirements 
of  42  U.S.C.  6295(1)(1).  After  the 
publication  of  the  NOPR,  DOE  would 
afford  interested  persons  an  opportunity 
during  a  period  of  not  less  than  60  days 
to  provide  oral  and  written  comment. 

(42  U.S.C.  6295(p)(2))  After  receiving 
and  considering  the  comments  on  the 
NOPR  and  not  less  than  90  days  after 
the  publication  of  the  NOPR,  DOE 
would  issue  the  final  rule  prescribing 
any  new  energy  conservation  standards 
for  hearth  products.  (42  U.S.C. 

6295(p)(3)) 

III.  Proposed  Definition 

DOE  proposes  to  add  a  definition  for 
“hearth  products”  in  the  Code  of 
Federal  Regulations  (CFR)  to  clarify 
coverage  of  any  potential  test  procedure  ' 
or  energy  conservation  standard  that 
may  arise  from  today’s  proposed 
determination.  There  currently  is  no 
statutory  definition  of  “hearth 
products.”  As  discussed  in  section  IV  of 
this  notice,  DOE  has  preliminarily 
determined  that  adding  hearth  products 
as  a  covered  product  is  justified  under 
the  relevant  statutory  criteria. 
Accordingly,  DOE  proposes  to  adopt  the 
following  definition  of  “hearth 
products”  to  consider  in  the  context  of 
any  subsequent  test  procedures  and 
energy  conservation  standards  for 
hearth  products,  and  to  provide  clarity 
for  interested  parties  as  it  continues  its 
analyses: 


Hearth  product  means  a  gas-fired 
appliance  that  simulates  a  solid-fueled 
fireplace  or  presents  a  flame  pattern  (for  * 
aesthetics  or  other  purpose)  and  that  may 
provide  space  heating  directly  to  the  space  in 
which  it  is  installed. 

This  proposed  definition  includes 
(but  is  not  necessarily  limited  to)  all 
vented  and  unvented  hearth  products. 
More  specifically,  it  includes  vented 
decorative  hearth  products,  vented 
heater  hearth  products,  vented  gas  logs, 
gas  stoves,  outdoor  hearth  products,  and 
ventless  hearth  products. 

DOE  seeks  comments  from  interested 
parties  on  its  proposed  definition  of 
“hearth  products.” 

rv.  Evaluation  of  Hearth  Products  as  a 
Covered  Product 

The  following  sections  describe  DOE’s 
evaluation  of  whether  hearth  products 
fulfill  the  criteria  for  being  added  as  a 
covered  pmduct  pursuant  to  42  U.S.C. 
6292(b)(1).  As  stated  previously,  DOE 
may  classify  a  consumer  product  as  a 
covered  product  if:  (1)  Classifying 
products  of  such  type'  as  covered 
products  is  necessary  or  appropriate  to 
carry  out  the  purposes  of  EPCA;  and  (2) 
the  average  annual  per-household 
energy  use  by  products  of  such  type  is  . 
likely  to  exceed  100  kWh  (or  its  Btu 
equivalent)  per  year. 

A.  Coverage  Necessary  or  Appropriate 
to  Carry  Out  Purposes  of  EPCA 

Coverage  of  hearth  products  is 
necessary  or  appropriate  to  carry  oirt  the 
purposes  of  EPCA,  which  include:  (1) 

To  conserve  energy  supplies  through 
energy  conservation  programs,  and, 
where  necessary,  the  regulation  of 
certain  energy  uses;  and  (2)  to  provide 
for  improved  energy  efficiency  of  motor 
vehicles,  major  appliances,  and  certain 
other  consumer  products.  (42  U.S.C. 
6201)  The  aggregate  national  energy  use 
of  hearth  products  is  estimated  to  be 
0.11  quads  (31.2  TWh)."*  Covefhge  of 
hearth  products  will  further  the 
conservation  of  energy  supplies  through 
both  labeling  programs  ahd  the 
regulation  of  energy  efficiency.  There  is 
significant  variation  in  the  annual 


*  The  aggregate  national  energy  use  of  hearth 
products  is  based  on  energy  use  estimates  for  hearth 
products  provided  in  section  IV.B,  Energy 
information  Administration,  2009  Residential 
Energy  Q>nsumption  Survey  (Available  at:  http:// 
www.eia.doe.gov/emeu/recs),  U.S.  Census,  2011 
American  Housing  Survey  (Available  at 
http://www.censiis.gov/housing/ahs/data/ 
national.html),  2002  to  2012  HPBA  U.S.  hearth 
shipments  (Available  at  http://www.hpba.org/ 
statistics/hpba-us-hearth-statistics],  and.  2010 
report  prepared  for  HPBA  by  J.  Houck,  Residential  _ 
El^orative  Gas  Fireplace  Usage  Characteristic 
(Available  at:  http://enejrgy.gov/sites/prod/files/ 
gcprod/documents/RFIRegReview_HPBAA  ttach  C_ 
0321201i.pdf) 


energy  consumption  of  otherwise 
comparable  models  currently  available, 
indicating  that  technologies  exist  to 
reduce  the  energy  consumption  of 
hearth  products.  Therefore,  DOE  has 
tentatively  determined  that  coverage  of 
hearth  products  is  necessary  and 
appropriate  to  carrying  out  the  purposes 
of  EPCA,  thereby  satisfying  the 
provisions  of  42  U.S.C.  6292(b)(1)(A). 

B.  Average  Household  Energy  Use 

DOE  calculated  average  household 
energy  use  for  hearth  "products,  in 
households  that  use  the  product,  based 
on  a  study  prepared  for  HPBA.^  Based 
on  this  study,  vented  heater  hearth 
products  operate  on  average  75  hours 
per  year,  while  vented  decorative  hearth 
products  operate  half  that  number  (or 
37.5  hours  per  year).  DOE  assumes  that 
ventless  hearth  products  operate  75 
hours  per  year  (similar  to  vented  heater 
hearth  products),  while  vented  gas  logs 
and  outdoor  units  operate  37.5  hours 
per  year  (similar  to  vented  decorative 
hearth  products).  Based  upon  a  review 
of  available  information,  DOE  has 
tentatively  determined  that  the  average 
input  capacity  for  all  hearth  products  is 
35,000  Btu/h,  based  on  hearth  models 
offered  in  20 10.®  DOE  also  took  into 
account  the  energy  use  from  a  standing 
pilot  light  or  other  continuously- 
burning  ignition  source.  DOE  estimate’d 
that  on  average,  continuous  pilot  energy 
use  is  about  800  Btu/h.^  DOE  assumed 


®  Houck,  James.  Residential  Decorative  Gas 
Fireplace  Usage  Characteristic.  Report  prepared  for 
HPBA  (2010)  (Available  at:  http://energy.gov/sites/ 
prod/fiIes/gcprod/documents/RFIRegReview_HPBA 
AttachC_0321201 1  .pdf). 

**  U.S.  Department  of  Energy-Office  of  Codes  and 
Standards,  Analytical  Tools:  Energy  Conservation 
Standards  for  Residential  Water  Heaters,  Direct 
Heating  Equipment,  and  Pool  Heaters  (April  27, 
2010)  (Available  at:  http://wwwl.eere.energy.gov/ 
buildings/appliance_standards/residential/pdfs/ 
htgp_finaIrule_correction.pdf]. 

’’  This  value  was  derived  from  data  collected  on 
the  following  m^mufacturer  Web  sites:  GRI 1997 
Study:  Menkedick,  J.,  Hartford,  P.,  Collins,  S., 
Chumaker,  S.,  Wells,  D.  “Topic  Report:  Hearth 
Products  Study  (1995-1997)”.  Gas  Research 
Institute  (GRI).  September  1997.  GRI-97/0298. 

Intertek  Testing  Service.  NOPR  Comment  #  0198 
to  Hearth  Products  NOPR.  (Available  at:  http:// 
www.reguIations.gov/1t%21  docketDetaiI;dct=FR+ 
PR+N-J-O+SR+PS;rppi^50:so=DESC;sb=posted 
Date;po=0:D=EERE-2011-BT-STD-004 7). 

Heatilator.  Common  Questions.  (URL:  http:// 
www.heatilator.com/customerCare/ 
searchFaq.asp  ?c=  Gas) . 

EER  Consulting,  “Input  Rate  of  Pilot  Burners  on 
Gas  Fireplaces”  (Consultant  Report).  EER 
Coitsulting  (Nov.  6,  2011). 

NRCAN.  Personal:  Residential:  Chapter  3 — All 
About  Gas  Fireplaces  (Available  at  URL:  http:// 
oee.nrcan.gc.ca/Publications/infosource/Pub/home/ 
aII_about_gas_fireplaces_chapter3.cfm?text=N&’ 
printview=N). 

Pittsburg  Gas  Grill  and  Heater  Co.  Frequently 
Asked  Questions.  (Available  at  URL:  http:// 
www.pittsburghgasgrill.com/faq.html]. 
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that  pilot  lights  operate  year  round  (i.e., 
8,760  h/yr)  for  25  percent  of  the 
installations,  only  during  the  heating 
season  (about  one-fourth  of  the  year,  or 
2,190  h/yr)  for  25  percent  of  the 
installations,  and  only  when  the  burner 
is  on  for  the  remaining  50  percent  of  the 
installations.  Based  on  these  combined 
estimates,  vented  heater  hearth  products 
and  ventless  hearth  products  are 
estimated  to  consume  4.82  MMBtu/yr 
(1,411  kWh/yr)  per  hearth  product, 
while  vented  decorative  hearth  products 
arid  vented  gas  logs  and  outdoor  units 
are  estimated  to  consume  3.49  MMBtu/ 
yr  (1,022  kWh/yr)  per  hearth  product. 

Based  on  disaggregated  shipments 
provided  by  HPBA  from  2002-2003, 
vented  decorative  hearth  products 
account  for  30  percent  of  total 
shipments,  vented  heater  hearth 
products  account  for  13  percent,  vented 
gas  logs  and  outdoor  units  account  for 
7  percent,  and  ventless  hearth  products 
account  for  51  percent.  Using  the 
distribution  o£*hipments  from  the  data 
provided  by  HPBA  results  in  a  weighted 
average  energy  use  of  4.33  MMBtu/yr 
(1,269  kWh/yr)  per  hearth  product. 
Therefore,  DOE  has  tentatively 
determined  that  the  average  annual  per- 
household  energy  use  for  hearth  * 
products  is  likely  to  exceed  100  kWh/ 
yr,  thereby  satisfying  the  provisions  of 
42  U.S.C.  6292(b)(1)(B). 

Based  on  the  above,  DOE  has 
determined  tentatively  that  hearth 
products  qualify  as  a  covered  product 
under  Part  A  of  Title  III  of  the  EPCA,  as 
amended. 

V.  Procedural  Issues  and  Regulatory 
Review  "  ’ 

■  !i)  )ir. 

DOE  has  reviewed  its  prtiposed 
determination  of  hearth  pr'^'qucts  under 
the  following  Executive  Offers  and 
Acts. 

A.  Review  Under  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  coverage 
determination  rulemakings  do  not 
constitute  “significant  regulatory 
actions”  under  section  3(f)  of  Executive 
Order  12866,  “Regulatory  Planning  and 
Review,”  58  FR  51735  iOct.  4,  1993). 
Accordingly,  this  proposed  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 


Leonard’s  Stone  &  Fireplace.  Frequently  Asked 
Questions.  (Available  at  URL;  httpJ/www.leonards 
stoneandfirepIace.net/faq.htmI). 

Fireside  Hearth  &  Home.  Frequently  Asked 
Questions.  (Available  at  URL:  http://www.fire 
sidehearthandhome.com/faq.php). 

Fireplace  Professionals.  Frequently  Asked 
Questions.  (Available  at  URL:  http://www.fireplace 
professionais.com/faqs.htm). 


Information  and  Regulatory  Affairs 
(OIRA)  in  OMB. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996)  requires 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  any  rule  that,  by 
law,  must  be  proposed  for  public 
comment,  unless  the  agency  certifies 
that  the  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  regulatory  flexibility  analysis 
examines  the  impact  of  the  rule  on 
small  entities  and  considers  alternative 
ways  of  reducing  negative  effects.  Also, 
as  required  by  Executive  Order  13272, 
“Proper  Consideration  of  Small  Entities 
in  Agency  Rulemaking,”  67  FR  53461 
(August  16,  2002),  DOE  published 
procedures  and  policies  on  February  19,  , 
2003  to  ensure  that  the  potential  impact 
of  its  rules  on  small  entities  are  properly 
considered  during  the  DOE  rulemaking 
process.  68  FR  7990  (Feb.  19,  2003). 

DOE  makes  its  procedures  and  policies 
available  on  the  Office  of  the  General 
Counsel’s  Web  site  at  www.gc.doe.gov. / 
gc/ office-general-counsel. 

DOE  reviewed  today’s  proposed 
determination  under  the  provisions  of 
the  Regulatory  Flexibility  Act  and  the 
policies  and  procedures  published  on 
Fjebruary  19,  2003. 

For  manufacturers  of  hearth  products, 
the  Small  Business-Administration 
(SBA)  has  set  a  size  threshold,  which 
defines  those  entities  classified  as 
“small  businesses”  for  th6  purposes  of 
the  statute.  DOE  used  -the  SBA’s  small 
business  size  standards  to  determine 
whether  any  small 'entities  would  be 
subject  to  reqfriremehfs  of  the  rule. 

65  FR  30836,'  30848  (May  15,  2000),  as 
amended  at  65  FR  53533,  53544  (Sept. 

5,  2000)  and  codified  at  13  CFR  part 
121.  The  size  standards  are  listed  by 
North  American  Industry  Classification 
System  (NAICS)  code  and  industry 
description,  which  are  available  at: 
http :/ /www.sba  .gov/ si  tes/ default/ files/ 
Size_Standards_Table.pdf.  'There  is  no 
specific  NAICS  code  for  hearth 
products,  so  DOE  applied  the  size 
threshold  used  for  NAICS  333414, 
“Heating  Equipment  (except  Warm  Air 
Furnaces)  Manufacturing.”  The  SBA 
sets  a  threshold  of  500  employees  or  less 
for  an  entity  to  be  considered  as  a  small 
business  for  this  category 

DOE  surveyed  available  information, 
including  the  HPBA  membership 
directory.  Air-conditioning,  Heating, 
and  Refrigeration  Institute  (AHRI) 
product  databases,  SBA  databases,  and 


individual  company  Web  sites,  to 
identify  potential  small  manufacturers 
of  “hearth  products,”  as  defined  in  this 
notice.  DOE  screened  out  companies 
that  did  not  offer  products  covered  by 
this  rulemaking,  did  not  meet  the 
definition  of  a  “small  business,”  or  are 
foreign-owned  and  operated.  DOE 
identified  16  domestic,  small  business 
manufacturers  of  hearth  products  that 
are  to  be  considered  in  this  regulatory 
flexibility  analysis. 

If  adopted,  today’s  proposed 
determination  would  set  no  standards;  it 
would  only  positively  determine  that 
future  standards  may  be  warranted  and 
should  be  explored  in  subsequent 
energy  conservation  standards  and  test 
procedure  rulemakings.  Economic 
impacts  on  small  entities  would  be 
considered  in  the  context  of  such 
rulemakings.  On  the  basis  of  the 
foregoing,  DOE  certifies  that  the 
proposed  determination,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  DOE  has  not 
prepared  a  regulatory  flexibility  analysis 
for  this  proposed  determination.  DOE 
will  transmit  this  certification  and 
supporting  statement  of  factual  basis  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
review  under  5  U.S.C.  605(b). 

C.  Review  Under  the  Paperwork 
Reduction  Act  of  1995 

This  proposed  determination,  which  - 
proposes  to  determine  that  hearth 
products  meet  the  criteria  for 
classification  as  a  covered  product  for  . 
which  the  Secretary  may  prescribe  an 
energy  conservation  standard  pursuant 
to  42  U.S.C.  6295(o)  and  (p),  will 
imp'bse  no  new  information  or  record¬ 
keeping  requirements.  Accordingly, 
OMB  clearance  is  not  reqilired  under 
the  Paperwork  Reduction  Act.  (44 
U.S.C.  3501  et  seq.) 

D.  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

In  this  notice,  DOE  proposes  to 
positively  determine  that  hearth 
products  meet  the  criteria  for 
classification  as  a  covered  product. 
Environmental  impacts  would  be 
explored  in  any  future  energy 
conservation  standards  rulemaking  for 
hearth  products.  DOE  has  determined 
that  review  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  Public  Law  91-190,  codified  at 
42  U.S.C.  4321  et  seq.  is  not  required  at 
this  time.  NEPA  review  can  only  be 
initiated  “as  soon  as  environmental 
impacts  can  be  meaningfully  evaluated” 
(10  CFR  1021.213(b)).  This  proposed 
determination  would  only  determine 


79642 


Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Proposed  Rules- 


that  future  standards  may  be  warranted, 
but  would  not  itself  propose  to  set  any 
specific  standard.  DOE  has,  therefore, 
determined  that  there  are  no 
environmental  impacts  to  be  evaluated 
at  this  time.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

E.  Review  Under  Executive  Order  13132 

Executive  Order  13132,  “Federalism,” 
64  FR  43255  (August  10, 1999),  imposes 
certain  requirements  on  agencies 
formulating  and  implementing  policies 
or  regulations  that  preempt  State  law  or 
that  have  Federalism  implications.  The 
Executive  Order  requires  agencies  to 
examine  the  constitutional  and  statutory 
authority  supporting  any  action  that 
would  limit  the  policymaking  discretion 
of  the  States  and  to  assess  carefully  the 
necessity  for  such  actions.  The 
Executive  Order  also  requires  agencies 
to  have  an  accountable  process  to 
ensure  meaningful  and  timely  input  by 
State  and  local  officials  in  developing 
regulatory  policies  that  have  Federalism 
implications.  On  March  14,  2000,  DOE 
published  a  statement  of  policy 
describing  the  intergovernmental 
consultation  process  that  it  will  follow 
in  developing  such  regulations.  65  FR 
13735  (March  14,  2000).  DOE  has 
examined  today’s  proposed 
determination  and  concludes  that  it 
would  not  preempt  State  law  or  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and  i  » 
responsibilities  among  the  various 
levels  of  government.  EPCA  governs  and 
prescribes  Federal  preemption  of  State 
regulations  as  to  energy  conservationffor 
the  product  that  is  the  subject  of  today’s 
proposed  determination.  States  can 
petition  DOE  for  exemption  from  such 
preemption  to  the  extent  permitted,  and 
based  on  criteria,  set  forth  in  EPCA.  (42 
U.S.C.  6297)  No  further  action  is 
required  by  Executive  Order  13132. 

F.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  “Civil  Justice 
Reform,”  61  FR  4729  (Fdb.  7, 1996), 
imposes  on  Federal  agencies  the  duty  to: 
(1)  Eliminate  drafting  errors  and 
ambiguity;  (2)  write  regulations  to 
minimize  litigation:  (3)  provide  a  clear 
legal  standard  for  affected  conduct 
rather  than  a  general  standard;  and  (4) 
promote  simplification  and  burden 
reduction.  Section  3(b)  of  Executive 
Order  12988  specifically  requires  that 
Executive  agencies  make  every 


reasonable  effort  to  ensure  that  the 
regulation  specifies  the  following:  (1) 

The  preemptive  effect,  if  any;  (2)  any 
effect  on  existing  Federal  law  or 
regulation;  (3)  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
the  retroactive  effect,  if  any;  (5) 
definitions  of  key  terms;  and  (6)  other 
important  issues  affecting  clarity  and 
general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  sections  3(a)  and  3(b)  to 
determine  whether  these  standards  are 
met,  or  whether  it  is  unreasonable  to 
meet  one  or  more  of  them.  DOE 
completed  the  required  review  and 
determined  that,  to  the  extent  permitted 
by  law,  this  proposed  determination 
meets  the  relevant  standards  of 
Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4,  codified  at  2  U.S.C.  1501  et  seq.) 
requires  each  Federal  agency  to  assess 
the  effects  of  Federal  regulatory  actions 
on  State,  local,  emd  tribal  governments 
and  the  private  sector.  For  regulatory 
actions  likely  to  result  in  a  rule  that  may 
cause  expenditures  by  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
by  the  private  sector  of  $100  million  or  . 
more  in  any  1  year  (adjusted  annually 
for  inflation),  section  202  of  UMRA 
requires  a  Federal  agency  to  publish  a 
written  statement  that  estimates  the 
resulting  costs,  benefits,  and  other 
effects  on  the  national  economy.  (2 
U.S.C.  1532(a)  and  (b))4JMRA  requires 
a  Federal  agency  to  develop  an  effective 
process  to  perniit  timely  inpuf.by 
elected  officers  of  State,  local,  and  tribal 
governments  on  a  proposed  “significant 
intergovernmental  mandate.”  UMRA 
also  requires  an  agency  plan  for  giving 
notice  and  opportunity  for  timely  input 
to  small  governments  that  may  be 
potentially  affected  before  establishing 
any  requirement  that  might  significantly 
or  uniquely  affect  them.  On  March  18, 
1997,  DOE  published  a  statement  of 
policy  on  its  process  for 
intergovernmental  consultation  under 
UMRA.  62  FR  12820  (March  18,  1997). 
(This  policy  also  is  available  at 
www.gc.doe.gov/gc/downloads/ 
unfunded-mandates-reform-act- 
intergovernmental-relations).  DOE 
reviewed  today’s  proposed 
determination  pursuant  to  these  existing 
authorities  and  its  policy  statement  and 
determined  that  the  proposed 
determination  contains  neither  an 


intergovernmental  mandate  nor  a 
mandate  that  may  result  in  the 
expenditure  of  $100  million  or  more  in 
any  year,  so  the  UMRA  requirements  do 
not  apply. 

H.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  105—277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  rule 
that  may  affect  family  well-being.  This 
proposed  determination  would  not  have 
any  impact  on  the  autonomy  or  integrity 
of  the  family  as  an  institution. 
Accordingly,  DOE  has  concluded  that  it 
is  not  necessary  to  prepare  a  Family 
Policymaking  Assessment. 

I.  Review  Under  Executive  Order  12630 

Pursuant  to  Executive  Order  12630, 
“Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights,”  53  FR  8859  (March  15,  1988), 
DOE  determined  that  this  proposed 
determination  would  not  result  in  any 
takings  that  might  require  compensation  ' 
under  the  Fifth  Amendment  to  the  U.S. 
Cojjstitution. 

/.  Review  Under  the  Treasury  and 
Genera]  Government  Appropriations 
Act.  2001 

The  Treasury  and  General 
Government  Appropriation  Act,  2001 
(44  U.S.C.  3516  note)  requires  agencies 
to  review  most  disseminations  of 
information  they  make  to  the  public 
under  guidelines  established  by  each 
agency  pursuant  to  general  guidelines 
issued  by  0MB.  The  OMB’s  guidelines 
were  published  at 67  FR  8452  (Feb.  22, 
2002),  and  DOE’s  guidelines  were 
published  at  67  FR  62446  (Oct.  7v  2002). 
DOE  has  reviewed  today’s  proposed 
determination  under  the  OMB  and  DOE 
guidelines  and  has  concluded  that  it  is 
consistent  with  applicable  policies  in 
those  guidelines. 

K.  Review  Under  Executive  Order  13211 

Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,”  66  FR  28355  (May 
22,  2001),  requires  Federal  agencies  to 
prepare  and  submit  to  OMB  a  Statement 
of  Energy  Effects  for  any  proposed 
significant  energy  action.  A  “significant 
energy  action”  is  defined  as  any  action 
by  an  agency  that  promulgates  a  final 
rule  or  is  expected  to  lead  to 
promulgation  of  a  final  rule,  and  that: 

(1)  Is  a  significant  regulatory  action 
under  Executive  Order  12866,  or  any 
successor  order;  and  (2)  is  likely  to  have 
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a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For^ 
any  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 
energy  supply,  distribution,  or  use  if  the 
proposal  is  implemented,  and  of 
reasonable  alternatives  to  the  proposed 
action  and  their  expected  benefits  on 
energy  supply,  distribution,  and  use. 

DOE  has  concluded  that  today’s 
regulatory  action  proposing  to 
determine  that  hearth  products  meet  the 
criteria  for  a  covered  product  for  which 
•the  Secretary  may  prescribe  an  energy 
conservation  standard  pursuant  to  42 
U.S.C.  6295(o)  and  (p)  would  not  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
This  action  is  also  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866,  and  the  OIRA 
Administrator  has  not  designated  this 
proposed  determination  as  a  significant 
energy  action  under  Executive  Order 
12866  or  any  successor  order.  Therefore, 
this  proposed  determination  is  not  a 
significant  energy  action.  Accordingly, 
DOE  has  not  prepared  a  Statement  of 
Energy  Effects  for  this  proposed 
determination. 

L.  Review  Under  the  Information 
Quality  Bulletin  for  Peer  Review 

On  December  16,  2004,  OMB,  in 
consultation  with  the  Office  of  Science 
and  Technology  Policy  (OSTP),  issued 
its  Final  Information  Quality  Bulletin 
for  Peer  Review  (the  Bulletin).  70  FR 
2664  (Jan.  14,  2005).  The  Bulletin 
establishes  that  certain  scientific 
information  shall  be  peer  reviewed  by 
qualified  specialists  before  at  is 
disseminated  by,  the  Federal 
government,  including  influential 
scientific  information  related  to  agency 
regulatory  actions.  The  purpose  of  the 
Bulletin  is  to  enhance  the  quality  and 
credibility  of  the  Government’s 
scientific  information.  DOE  has 
determined  that  the  analyses  conducted 
for  this  rulemaking  do  not  constitute 
“influential  scientific  information,” 
which  the  Bulletin  defines  as  “scientific 
information  the  agency  reasonably  can 
determine  will  have  or  does  have  a  clear 
and  substantial  impact  on  important 
public  policies  or  private  sector 
decisions.”  70  FR  2667  (Jan.  14,  2005). 
•The  analyses  were  subject  to  pre¬ 
dissemination  review  prior  to  issuance 
of  this  rulemaking. 

DOE  will  determine  the  appropriate 
level  of  review  that  would  be  applicable 
to  any  future  rulemaking  to  establish 
energy  conservation  standards  for 
hearth  products. 


VI.  Public  Participation 

A.  Submission  of  Comments 

DOE  will  accept  comments,  data,  and 
information  regarding  this  notice  of 
proposed  determination  no  later  than 
the  date  provided  at  the  beginning  of 
this  notice.  After  the  close  of  the 
comment  period,  DOE  will  review  the 
comments  received  and  determine 
whether  hearth  products  are  a  covered 
product  under  EPCA. 

Comments',  data,  and  information 
submitted  to  DOE’s  email  address  for 
this  proposed  determination  should  be 
provided  in  WordPerfect,  Microsoft 
Word,  PDF,  or  text  (ASCII)  file  format. 
Submissions  should  avoid  the  use  of 
special  characters  or  any  form  of 
encryption,  and  wherever  possible 
comments  should  include  the  electronic 
signature  of  the  author.  No 
telefacsimiles  (faxes)  will  be  accepted. 

Pursuant  to  10  CFR  1004.11,  any 
person  submitting  information  that  he 
or  she  believes  to  be  confidential  and 
exempt  by  law  from  public  disclosure 
should  submit  two  copies:  One  copy  of 
the  document  marked  “confidential” 
including  all  the  information  believed  to 
be  confidential,  and  one  copy  of  the 
document  marked  “non-confidential” 
with  all  the  information  believed  to  be 
confidential  deleted.  DOE  will  make  its 
own  determination  as  to  the 
confidential  status  of  the  information 
and  treat  it  according  to  its 
determination. 

Factors  of  interest  to  DOE  when 
evaluating  requests  to  treat  submitted 
information  as  confidential, include:  (1) 
A  description  of  the  items;  (2)  whether 
and  why  such  items  are  customarily 
treated  as  confidential  within  the 
industry;  (3)  whether  the  information  is 
generally  knpwn  pr.  available  from 
public  sources;  (4)  whether  the 
information  has  previously  been  made 
available  to  others  without  obligations 
concerning  its  confidentiality;  (5)  an 
explanation  of  the  competitive  injury  to 
the  submitting  persons  wjiich  would 
result  from  public  disclosure:  (6)  a  date 
after  which  such  information  might  no 
longer  be  considered  confidential:  and 
(7)  why  disclosure  of  the  information 
would  be  contrary  to  the  public  interest. 

B.  Issues  on  Which  DOE  Seeks 
Comments 

DOE  welcomes  comments  on  all 
aspects  of  this  proposed  determination. 
DOE  is  particularly  interested  in 
receiving  comments  from  interested 
parties  on  the  following  issues  related  to 
the  proposed  determination  for  hearth 
products: 

•  Definition(s)  of  “hearth  product”; 


•  Whether  classifying  hearth  products 
as  a  covered  product  is  necessary  or 
appropriate  to  carry  out  the  purposes  of 
EPCA; 

•  Calculations  and  values  for  average 
household  energy  consumption  of 
hearth  products;  and 

•  Availability  or  lack  of  availability  of 
technologies  for  improving  the  energy 
efficiency  of  hearth  products. 

The  Department  is  interested  in 
receiving  views  concerning  other 
relevant  issues  that  participants  believe 
may  affect  DOE’s  ability  to  establish  test 
procedures  and  energy  conservation 
standards  for  hearth  products.  The 
Department  invites  all  Interested  parties 
to  submit  in  writing  by  January  30, 

2014,  comments  and  information  on 
matters  addressed  in  this  notice  and  on 
other  matters  relevant  to  consideration 
of  a  determination  for  hearth  products. 

After  the  expiration  of  the  period  for 
submitting  written  statements,  the 
Department  will  considej  all  comments 
and  additional  information  that  is 
obtained  from  interested  parties  or 
through  further  analyses,  and  it  will 
prepare  a  final  determination.  If  DOE 
determines  that  hearth  products  qualify 
as  a  covered  product,  DOE  will  consider 
a  test  procedure  and  energy 
conservation  standards  for  hearth 
products.  Members  of  the  public  will  be 
given  an  opportunity  to  submit  written 
and  oral  comments  on  any  proposed  test 
procedure  and  standards. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Confidential  business 
informationi'Energy  conservation. 
Household-appliances,  Imports, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Small 
businesses. 

Issued  in  Washington,  DC,  on  December 
24,  2013. 

Kathleen  B.  Hogan, 

Deputy  Assistant  Secretary  for  Energy 
Efficency,  Energy  Efficiency  and  Renewable 
Energy. 

[FR  Doc.  2013-31261  Filed  12-30-13;  8:45  am] 
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action:  Petition  for  reconsideration; 
Notice  of  denial. 

SUMMARY:  This  document  announces  the 
Department  of  Energy’s  (DOE)  denial  of 
a  petition  from  the  Landmark  Legal 
Foundation  (LLF)  requesting 
reconsideration  of  DOE’s  final  rule  of 
energy  conservation  standards  for 
standby  mode  and  off  mode  for 
microu'ave  ovens.  DOE  published  the 
LLF  petition  and  a  request  for  comments 
in  the  Federal  Register  on  August  16, 
2013.  Based  upon  its  evaluation  of  the 
petition  and  careful  consideration  of  the 
public  comments,  DOE  has  decided  to 
deny  this  petition  for  rulemaking. 

DATES:  This  denial  was  issued  on 
December  24,  2013. 

ADDRESSES:  Docket:  For  access  to  the 
docket  to  read  the  petition  or  comments 
received  thereon,  go  to  the  Federal 
eRiUemaking  Portal  at  http:// 

H’ww. regulations. gov/ 

#  !docketDetail:D=EERE-201 3-BT-PET - 
0043.  In  addition,  electronic  copies  of 
the  Petition  are  available  online  at 
DOE’s  Web  site  at  http:// 
uyi'ix'.regulations.gov/ 

#  !docketDetaiI;D=EERE-20 1 3-BT-PET - 
0043.  For  access  to  the  docket  for  DOE’s 
energy  conservation  standards  for 
microwave  ovens,  go  to  the  Federal 
eRulemaking  Portal  at  https:// 

wwvi'l  .eere.energy.gov/buildings/ 

appliancestandards/product.aspx/ 

productid/48. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Cymbalsky,  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Building 
Technologies  Office,  EE-5B,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585-0121.  . 
Telephone:  (202)  287-1692.  Email; 
fohn.CymbaIsky@ee.doe.gov. 

Ami  Grace-Tardy,  U.S.  Department  of 
Energy,  Office  of  the  General  Counsel, 
GC-71, 1000  Independence  Avenue 
SW.,  Washington,  DC  20585-0121. 
Telephone;  (202)  586-5709.  Email; 
Ami.Grace-Tardy@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

II.  The  see  Analysis  Did  Not  Change  the 

Final  Standard  as  Proposed  or  Adopted 

III.  The  Final  Rule  Was  the  Logical 

Outgrowth  of  the  Proposed  Rule 

IV.  Comments  on  Sufficiency  of  the  Science 

and  Precedential  Effects 

V.  Conclusion 

I.  Background 

The  Administrative  Procedure  Act 
(APA),  5  U.S.C.  551  et  seq.,  provides, 
among  other  things,  that  “[e]ach  agency 
shall  give  an  interested  person  the  right 


to  petition  for  the  issuance,  amendment, 
or  repeal  of  a  rule.”  (5  U.S.C.  553(e).) 

DOE  received  a  petition  from  the 
Landmark  Legal  Foundation  (LLF)  on 
July  2,  2013,  requesting  that  DOE 
reconsider  its  final  rule  of  Energy 
Conservation  Standards  for  Standby 
Mode  and  Off  Mode  for  Microwave 
Ovens,  Docket  No.  EERE-2011-BT- 
STD-0048,  RIN  1904-AC07,  78  FR 
36316  (June  17,  2013)  (“final  rule”). 

The  final  rule  was  adopted  by  DOE  in 
accordance  with  the  Energy'Policy  and 
Conservation  Act  of  1975  (EPCA;  42 
U.S.C.  6291  e!  seq.).  See  78  FR  36316. 
Under  EPCA,  any  new  or  amended 
energy  conservation  standard  shall 
achieve  the  maximum  improvement  in 
energy  efficiency  that  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified.  (42  U.S.C. 
6295(o)(3)(A)-(B))  In  deciding  whether 
an  amended  standard  is  economically 
justified,  DOE  must  determine  whether 
the  benefits  of  the  standard  exceed  its 
burdens.  (42  U.S.C.  6295(o)(2)(B)(i)) 

DOE  must  make  this  determination  by 
considering,  to  the  greatest  extent 
practicable,  seven  factors  set  out  in 
EPCA.  Id.  On  June  17,  2013,  DOE 
published  a  final  rule  adopting  standby 
mode  and  off  mode  standards  that  DOE 
determined  would  result  in  significant 
conservation  of  energy  and  that  were 
technologically  feasible  and 
economically  justified.  See  78  FR  36316. 

The  final  rule  was  the  result  of  a 
rulemaking  that  began  in  2008  and 
resulted  in  a  decision  by  DOE  to  analyze 
potential  energy  conservation  standards 
for  the  active  mode  of  microwave  ovens 
separate  from  the  standby  and  off  modes 
of  microwave  ovens.  See  73  FR  62034 
(October  17,  2008).  In  April  2009,  DOE 
concluded  that  it  should  defer  a 
decision  regarding  amended  energy 
conservation  standards  that  would 
address  standby  and  off  modes  for 
microwave  ovens  pending  further 
rulemaking  and  finalized  a  “no 
standard”  standard  for  microwave  oven 
active  mode  energy  use.  74  FR  16040 
(April  8,  2009).. 

DOE  issued  a  Supplemental  Notice  of 
Proposed  Rulemaking  (SNOPR)  on 
February  14,  2012,  that  proposed  energy 
conservation  standards  for  microwave 
oven  stand  by  and  off  modes.  77  FR 
8526.  In  the  SNOPR,  as  part  of  its 
economic  analysis  of  the  proposed  rule, 
DOE  sought  to  monetize  the  cost  savings 
associated  with  the  reduced  carbon 
dioxide  (CO2)  emissions  that  would 
result  from  the  expected  energy  savings 
of  the  proposed  rule.  To  do  this,  DOE 
used  the  most  recent  values  of  the 
Social  Cost  of  Carbon  (SCC)  available, 
which,  at  the  time,  was  the  SCC 
calculation  developed  by  the 


“Interagency  Working  Group  on  Social 
Cost  of  Carbon  2010.”^  77  FR  8555. 

Monetizing  the  cost  savings 
associated  with  the  reduced  carbon 
emissions  has  been  routine  practice  in 
DOE  energy  conservation  standards 
rulemakings.  The  purpose  of  the  SCC 
estimates  presented  in  the  microwave 
oven  rule,  and  other  DOE  energy 
conservation  standards  rulemakings, 
was  to  allow  DOE  to  assess  the 
monetized  social  benefits  of  reducing 
CO2  emissions  as  part  of  the  analysis  of 
these  regulatory  actions  that  have  small, 
or  “marginal,”  impacts  on  cumulative 
global  emissions.  In  the  rulemaking  at- 
hand  and  many  other  past  rulemakings,  • 
DOE  has  utilized  SCC  values  to 
calculate  whether  the  economic  effect  of 
reduced  CO2  emissions  impacts  the 
Department’s  regulatory  decision.  As 
evidenced  by  Table  1-3  in  the  final  rule, 
DOE  calculates  a  standard’s  SCC  values 
and  incorporates  those  calculations  in 
the  analysis  for  the  rulemaking  to  see 
whether,  and  if  so  how,  the  weighing  of 
benefits  and  costs  is  impacted  when  the 
SCC  values  are  also  applied  to  the 
standard.  See  78  FR  36318-19.  The  SCC 
values  may  or  may  not  affect  DOE’s 
decision  on  a  final  standard. 

DOE  includes  an  analysis  with  SCC 
values  because  under  section  1(b)(6)  of 
Executive  Order  12866,  “Regulatory 
Planning  and  Review,”  58  FR  51735 
(October  4, 1993),  agencies  must,  to  the 
extent  permitted  by  law,  assess  both  the 
costs  and  the  benefits  of  the  intended 
regulation  and,  recognizing  that  some 
costs  and  benefits  are  difficult  to 
quantify,  propose  adopt  a  regulation 
only  upon  a  reasoned  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs.  The 
Interagency  Working  Group  on  Social  .. 
Cost  of  Carbon  (“Interagency  Working 
Croup”  or  “IWG”)  was  formed  to  allow 
agencies  to  incorporate  the  monetized 
social  benefits  of  reducing  CO2 
emissions  into  cost-benefit  analyses  of 
regulatory  actions  that  have  small,  or 
“marginal,”  impacts  on  cumulative 
global  emissions  (such  as  the  rule  at- 
Ifand).  DOE  has  incorporated  SCC 
values  into  its  rulemakings  since  the 
first  microwave  oven  notice  of  proposed 
rulemaking  (NOPR)  in  2008. 

As  described  in  the  SNOPR,  the  2010 
SCC  values  were  developed  through  an 
interagency  process  in  accordance  with 
Executive  Order  12866.  In  the  2012 
SNOPR,  DOE  stated  that  the  IWG 
planned  to  update  the  2010  SCC  as 
DOE’s  understanding  of  climate  change 
and  its  impacts  on  society  improves 


’  Available  at:  http://www.whilehouse.gov/sites/ 
default/files/omb/inforeg/for-agencies/Social-Cost- 
of-Carbon-for-RIA.pdf. 
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over  time,  specifically  noting  that  the 
interagency  group  had  set  a  preliminary 
goal  of  revisiting  the  SCC  values  within 
two  years  or  at  such  time  as 
substantially  updated  models  become 
available.  77  FR  8553-54. 

In  May  2013,  subsequent  to  the 
SNOPR  but  prior  to  DOE’s  issuance  of 
the  final  rule,  the  IWG  released  revised 
SCC  values.  (“Technical  Update'of  the 
Social  Cost  of  Carbon  for  Regulatory 
Impact  Analysis  Under  Executive  Order 
12866,”  Interagency  Working  Croup  on 
Social  Cost  of  Carbon,  United  States 
Government,  20132)  j\s  these  were  “the 
most  recent  (2013)  SCC  values  from  the 
interagency  group,”  DOE  included  both 
these  revised  SCC  values  and  the  2010 


Table  1— Summary  of  National  Economic  Benefits  and  Costs  of  Microwave  Oven ‘Standby  Power  ENERaY 

Conservation  Standards 


Category 

Present  value 
(Million  2011$) 

Discount  rate 
(percent) 

Benefits: 

Operating  Cost  Savings . ! . . . 

.  2,306 

7 

4,717 

3 

.  Using  November  2013  Social  Cost  of  Carbon  Values 

CO2  Reduction  Monetized  Value  ($12.6/t  case)* . 

1 

254 

5 

CO2  Reduction  Monetized  Value  ($40.0/t  case)* . ’. . 

1,166 

3 

CO->  Reduction  Monetized  Value  ($62.2/t  case)* . .*. . 

1,853 

2.5 

COt  Reduction  Monetized  Value  ($1 1 8/t  case)* . 

3,599 

3 

NOx  Reduction  Monetized  Value  (at  $2,567/ton)* . 

21.8 

7 

44.5 

3 

Total  Benefits  + . . . . . 

3,493 

7 

5,927 

3 

Using  May  2013  Social  Cost  of  Carbon  Values 


CO->  Reduction  Monetized  Value  ($12.6/t  case)* . 

255 

5 

CO->  Reduction  Monetized  Value  ($41.1/t  case)* . . . 

1,179 

3 

CO->  Reduction  Monetized  Value  ($63.2/t  case)* . 

1,876 

2.5 

CO2  Reduction  Monetized  Value  ($119/t  case)* . 

3,615 

3 

NOx  Reduction  Monetized  Value  (at  $2, 567/ton)* . 

21.8 

7 

1 

44.5 

3 

Total  Benefits* . . 

3,507 

7 

Costs: 

5,941 

3 

Incremental  Installed  Costs  . 

776 

7 

Net  Benefits  (using  Revised  May  2013  SCC  values): 

1,341 

3 

Including  COo  and  NOx  Reduction  Monetized  Value  . . 

2,717 

7 

Net  Benefits  (using  November  2013  SCC  values): 

4,586 

3 

Including  CO--  and  NOx  Reduction  Monetized  Value  . 

2,731 

7 

4,600 

3 

*  The  CO2  values  represent  global  values  of  the  social  cost  of  CO2  emissions  (in  201 1  $)  in  201 6  under  several  scenarios.  The  first  three  val¬ 
ues  are  averages  of  SCC  distributions  calculated  using  5%,  3%,  and  2.5%  discount  rates,  respectively.  The  fourth  value  represents  the  95th  per¬ 
centile  of  the  see  distribution  calculated  using  a  3%  discount  rate.  The  value  for  NOx  is  the  mid-range  value  used  in  DOE’s  analysis. 

tTotal  Benefits  for  both  the  3%  and  7%  cases  are  derived  using  the  series  corresponding  to  SCC  value  of  $40.0/t  or  $41.1/t  in  2015  (derived 
from  the  3%  discount  rate  value  for  SCC). 


SCC  values  in  the  final  rule.  78  FR 
36318. 

On  November  1,  2013,  the  Office  of 
Information  and  Regulatory  Affairs  at 
the  Office  of  Management  and  Budget 
(0MB)  announced  minor  technical 
corrections  to  the  2013  SCC  values, 
which  result  in  a  central  estimated 
value  of  the  Social  Cost  of  Carbon  in 
2015  of  $37  per  metric  ton  of  CO2, 
instead  of  the  $38  per  metric  ton  of  CO2 
estimate  released  in  May  2013.2  This 
change  is  based  on  two  corrections 
made  to  the  runs  based  on  the  FUND 
model.'*  OMB  also  announced  a  new 
opportunity  for  public  comment  on  the 
revised  TSD  underlying  the  SCC 
estimates  in  addition  to  the  public 


comment  opportunities  already 
available  through  particular 
rulemakings.  In  a  November  26,  2013 
notice,  OMB  described  the  changes 
detailed  above  and  announced  a  60-day 
public  comment  period  on  all  aspects  of 
the  revised  TSD.  78  FR  70586. 

DOE  adjusted  Table  1-3  as  displayed 
in  the  final  rule  to  account  (or  these 
minor  technical  corrections  to  the  2013 
SCC  values.  As  evidenced  by  the 
information  displayed  Table  1  below, 
the  corrections  to  the  2013  SCC  values, 
when  evaluated  as  part  of  the  analysis, 
did  not  significantly  alter  the  net 
benefits  of  the  final  rule. 


2  Available  at:  http://www.whitehouse.gov/sites/ 
default/files/omb/inforeg/social_costj}f_carbon_ 
foT_ria_201 3_update.pdf. 


^ See  http://www.whitehouse.gov/blog/2013/ll/ 
Ol/refining-estimates-social-cost-carbon. 

^  See  App'fendix  B,  available  at:  http:// 
www.whitehouse.gov/sites/defauIt/files/omb/assets/ 


inforeg/technical-update-social-cost-of-carbon-for- 
reguIator-impact-anaIysis.pdf. 
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Before  the  revisions  to  the  2013  SCC 
values  were  announced  in  November 
2013,  on  July  2,  2013,  LLF  petitioned 
DOE  to  reconsider  the  final  rule  on  the 
grounds  that  the  SCC  values  were  a 
critical  part  of  the  cost-benefit  analysis 
in  this  rulemaking  and  that  the  SCC 
values  changed  from  the  SNOPR  phase 
to  the  final  rule  phase  of  the  rulemaking 
without  an  opportunity  for  public 
comment  on  those  changed  v'alues.®  See 
78  FR  49976-78. 1.I.F’s  primary 
contention  is  that  DOE’s  used  the  2013 
SCC  values  in  the  final  rule  (as  opposed 
to  the  2010  SCC  values  used  in  the 
SNOPR)  without  sufficient  notice  and 
an  opportunity  for  public  comment  in 
violation  of  the  APA  and  Executive 
Order  13563  (76  FR  3281  (January  21, 
2011)).  LLF  stated  that  the  SCC  value 
change  is  a  fundamental  change  in  a 
critical  component  of  DOE’s  analysis, 
which  the  Department  was  required  to 
publish  and  provide  an  opportunity  for 
public  comment  on  prior  to  use  in  the 
final  rule.  See  78  FR  49977.  Because  the 
change  in  SCC  values  could  affect  how 
other  agencies  use  the  SCC  when 
calculating  the  costs  and  benefits  of 
other  rules  relating  to  greenhouse 
gasses.  LLF  contends  that  the  change  in 
SCC  values  is  “significant  and  wide 
reaching.”  See  id.  LLF  requested  that 
DOE  immediately  rescind  the  final  rule 
and  halt  implementation  of  the  rule  or, 
in  the  alternative,  publish  the  changes 
described  in  the  petition  and  provide  an 
opportunity  for  public  comment.  78  FR 
49978. 

As  noted  above,  DOE  published  a 
document  in  the  Federal  Register  on 
August  16,  2013,  containing  the  petition 
and  requesting  public  comment.  78  FR 
49975.  DOE  received  comments  firom 
non-governmental  organizations, 
manufacturers,  and  utilities.  DOE 
received  comments  from  the  Laclede 
Gas  Company  (Laclede),  Heritage 
Foundation  (Heritage),  Tri-State 
Generation  and  Transmission 
Association,  Inc.  (Tri-State), 
Southeastern  Legal  Foundation,  Inc. 
(Southeastern),  Florida  Municipal 
Electric  Association  (FMEA), 

Gainesville  Regional  Utilities  (GRU), 
Science  and  Environmental  Policy 
Project  (SEPP),  Competitive  Enterprise 
Institute  (CEI),  Association  of  Home 
Appliance  Manufacturers  (AHAM), 
Environmental  Defense  Fund  (EDF), 
joint  comments  from  the  American 
Chemistry  Council,  American  Petroleum 
Institute.  National  Association  of  Home 
Builders,  Portland  Cement  Association, 


^  LLF’s  petition  and  associated  comments  can  be 
found  under  Docket  No.  EERE-BT-PET-0043  found 
at:  http://www.Tegulations.gov/H!docketDetail;D= 
EERE-2013-BT-PET-0043. 


American  Forest  &  Paper  Association, 
Council  of  Industrial  Boiler  Owners, 
and  National  Mining  Association 
(collectively,  ACC),  National  Federation 
of  Indepen^nt  Businesses  (NFIB),  the 
American  Petroleum  Institute  (API), 
American  Fuel  and  Petrochemicals 
Manufacturers  (AFPM),  American 
Public  Gas  Association  (APGA),  Utility 
Air  Regulatory  Group  (UARG),  George 
Washington  University  Regulatory 
Studies  Center  (GWU-RSC),  Right 
Climate  Stuff  Research  Team  (TRCS), 
Institute  for  Energy  Research  (lER), 
AFFORD  Coalition  (AFFORD), 

Industrial  Energy  Consumers  of  America 
(lECA),  American  Gas  Association 
(AGA),  Cato  Institute  Center  for  Study  of 
Science  (Cato),  Consumers  Energy  (CE), 
American  for  Tax  Reform  (ATR),  George 
Mason  University  Mercatus  Center 
(George  Mason),  U.S.  Chamber  of 
Commerce  (Chamber),  National 
Association  of  Manufacturers  (NAM), 
joint  comments  from  Appliance 
Standards  Awareness  Project, 
Earthjustice,  Natural  Resources  Defense 
Council  (collectively,  ASAP),  and 
several  individuals.  With  the  exception 
of  the  commenters  discussed  below,  all 
of  the  commenters  listed  above  support 
LLF’s  petition.  Like  LLF,  they  did  not 
find  fault  with  the  standby  and  off  mode 
energy  conservation  standards 
themselves,  but  rather  criticized  DOE’s 
use  of  the  SCC  values. 

Three  commenters  (Chamber,  AHAM, 
and  NAM)  support  some  of  the 
contentions  in  LLF’s  petition,  but  urged 
DOE  not  to  reconsider  the  rule.  AHAM 
stated  that  it  opposes  LLF’s  petition 
because  granting  it  would  “seriously 
disrupt”  the  certainty  regarding 
microwave  oven  standby  and  off  mode 
standards  that  manufacturers  are  using 
for  planning  and  investment.  (AHAM, 
No.  33)  ®  NAM  requested  that  DOE 
remove  the  SCC  from  the  microwave 
rule  and  finalize  the  rule  to  avoid  any 
uncertainty  to  manufacturers.  (NAM, 

No.  29) 

Three  other  commenters,  including 
one  set  of  joint  comments  from 
environmental  and  energy  efficiency 
advocates,  oppose  the  petition  in  its 
entirety  and  encouraged  DOE  to  not 
reconsider  the  rule.  (EDF,  No.  31;  ASAP, 
No.  32;  Adam  Christensen 
(Christensen),  No.  14)  The  following 
discussion  summarizes  and  responds  to 


®Notation.s  of  this  form  appear  throughout  this 
document  emd  identify  statements  made  in  written 
comments  that  DOE  has  received  and  has  included 
in-the  docket  for  this  petition.  For  example, 
"AHAM,  No.  33”  refers  to  a  comment  from  AHAM 
in  document  33  in  the  docket  of  this  rulemaking 
(available  at:  http://www.reguiations.go^/ 
*!docketDetail;D=EERE-2013-BT-PET-0043}. 


comments  on  the  LLF  petition,  as  well 
as  the  LLF  petition  itself. 

II.  The  SCC  Analysis  Did  Not  Impact 
the  Standard  as  Proposed  or  Adopted 

As  described  above,  DOE  utilized  SCC 
values — in  both  the  SNOPR  and  final 
rule  analysis — as  a  way  to  assess  the 
economic  effects  of  reduced  CO2 
emissions.  DOE  calculates  a  standard’s 
SCC  values  and  incorporates  those 
calculations  in  the  analysis  for  the 
rulemaking  to  see  whether,  and  if  so 
how,  the  weighing  of  benefits  and  costs 
is  impacted  when  the  SCC  values  are 
also  applied  to  the  standard.  The  SCC 
values  may  or  may  not  affect  DOE’s 
decision  on  a  final  standard. 

In  the  microwave  oven  rule,  the  SCC 
analysis  did  not  affect  DOE’s  decision 
regarding  the  standards  that  were 
published  in  the  Federal  Register  at 
either  the  proposed  rule  or  final  rule 
stage  because  the  estimated  benefits  to 
consumers  of  the  standard  exceeded  the 
costs  of  the  standard,  even  without 
considering  the  SCC  values.  At  the 
proposed  rule  stage,  without  adding  any 
benefits  firom  reducing  CO2,  the 
annualized  operating  cost  savings  at  the 
proposed  standard  level  were 
significantly  larger  than  the  annualized 
incremental  product  costs.  See  77  FR 
8528-59.  At  the  final  rule  stage,  rather 
than  change  the  outcome  of  DOE’s 
microwave  oven  standards,  the  updated 
May  2013  SCC  values  served  only  as  an 
incremental  increase  in  the  benefits  of 
the  standards  that  DOE  had  already 
proposed  adopting.  See  78  FR  36318. 
Specifically,  the  $4.2  billion  net  benefits 
of  the  SNOPR  increased  to  $4.6  billion 
in  the  final  rule  as  a  result  of  the  change 
in  SCC  values  to  the  2013  updated 
values.  See  id.  Again,  as  with  the 
SNOPR,  the  operating  cost  savings  were 
significantly  larger  than  the  incremental 
installed  costs,  even  without  adding  in 
the  economic  effect  of  reduced  CO2 
emissions.  See  78  FR  36318—20.  Given 
DOE’s  legal  obligation  to  establish  any 
new  or  amended  energy  conservation 
standard  at  the  point  that  achieves  the 
maximum  improvement  in  energy 
efficiency  that  the  Secretary  determines 
is  technologically  feasible  and 
economically  justified  (42  U.S.C. 
6295(o)(3)(A)-(B)),  and  given  that  in 
deciding  whether  an  amended  standard 
is  economically  justified,  DOE  must 
determine  whether  the  benefits  of  the 
standard  exceed  its  burdens,  DOE 
would  have  chosen  the  same  energy 
conservation  standards  at  both  the 
proposed  rule  and  final  rule  stage 
regardless  of  its  SCC  analysis. 

Finally,  additional  notice  and 
comment  is  required  in  instances  where 
the  new  data  provided  the  “most  critical 
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factual  material  that  is  used  to  support 
the  agency’s  position.”  [Chamber  of 
Commerce  of  U.S.,  443  F.3d  at  900) 

UARG  did  not  specifically  contend  that 
DOE  violated  the  APA,  hut  did 
comment  that  the  SCC  values  are  a 
“critical  assumption”  for  DOE’s 
economic  analysis  for  the  microwave 
oven  rule, ''stating  that  Executive  Order 
12866  requires  DOE  to  provide  the 
public  notice  and  an  opportunity  to 
comment  on  the  SCC  values  at  both  the 
proposed  and  final  rule  stage  because 
the  SCC  values  were,  according  to 
UARC,  a  critical  assumption  for  DOE’s 
economic  analysis  for  the  final  rule. 
(UARG,  No.  28)  As  described  above,  the 
SCC  values  were  not  critical  to  any 
analysis  in  DOE’s  final  rule.  Although 
the  see  values  increased  in  the  2013 
update,  this  input  did  not  influence 
DOE’s  decision  regarding  the  final 
energy  conservation  standard  chosen. 
DOE  proposed  the  same  standard  in  the 
SNOPR  as  it  finalized  in  the  final  rule.^ 
Because  DOE  adopted  the  same 
standard  in  the  final  rule  that  it  had 
-  proposed  in  the  SNOPR,  LLF  has  not 
demonstrated  that  the  Department 
would — or  even  might — have  changed 
the  standard  adopted  in  the  final  rule  if 
LLF  (and  others)  had  been  given  an 
opportunity  to  comment  on  the  2013 
SCC  values.  To  the  contrary,  even  if 
comments  had  convinced  DOE  not  to 
update  the  SCC  values,  given  that  DOE 
adopted  the  same  standard  it  had 
proposed  based  on  the  2010  SCC  values 
DOE  would  have  chosen  the  same 
standards  as  it  did  in  the  finhl  rule. 
Moreover,  as  described  previously,  the 
other  benefits  of  the  rule  so  outweighed 
its  costs  that  DOE’s  choice  of  a  proposed 
standard  was  not  influenced  by  the  SCC 
analysis.  Even  when  the  SCC  values 
increased,  DOE’s  choice  of  a  final 
standard  was  not  influenced  by  the  SCC 
analysis.  As  demonstrated  in  the  table 
above,  this  remains  the  case  even 
applying  the  modifications  released  by 
0MB  on  November  1.  Therefore,  any 
reconsideration  of  the  microwave  oven 
rule  would  be  an  inefficient  use  of 
government  resources  and  would  not 
inform  further  the  choice  of  final 
standard  to  be  adopted. 

III.  The  Final  Rule  Was  the  Logical 
Outgrowth  of  the  Proposed  Rule 

In  response  to  the  notice  of  LLF’s 
petition,  many  commenters  agreed  with 
LLF  that  because  the  final  rule  applied 
the  2013  SCC  values  whereas  the 
SNOPR  applied  the  2010  SCC  values 
and  there  was  not  an  opportunity  for  the 


^  There  is  no  dispute  that  DOE  accepted  public 
comment  on  the  2008  proposed  rule  and  2012 
SNOPR. 


public  to  comment  on  the  change  to  the 
SCC  values  between  the  SNOPR  and 
final  rule  stages,  the  notice  and 
comment  requirements  under  the  APA 
were  violated.  (Laclede,  No.7;  Tri-State, 
No.  18;  Southeastern,  No.  17;  GRU,No. 
21;  CEI,  No.  34;  AHAM,  No.  33;  NFIB, 

No.  6;  API,  No.  30;  NAM,  No.  29;  George 
Mason,  No.  11;  AFPM,  No.  16;  APGA, 

No.  13;  GWU-RSC,  No.  5;  Chamber,  No. 
23;  TRCS,  No.  25;  lER,  No.  9;  AFFORD, 
No.  20;  lECA,  No.  22;  AGA,  No.  10; 

Cato,  No.  8;  CE,  No.  15;  ATR,  No.  12; 
ACC,  No.  29;  FMEA,  No.  19;  Heritage, 

No.  26)  A  few  commenters  contended 
that  the  notice  provided  by  the  entirety 
of  DOE’s  rulemaking  easily  provided 
sufficient  notice  and  comment  regarding 
the  SCC  values  and’ the  final  rule  (and 
associated  SCC  values)  were  the  logical 
outgrowth  of  the  SNOPR.  (ASAP,  No. 

32;  EDF,  No.  31;  Christensen,  No.  14)® 
The  APA  requires  Federal  agencies  to 
give  interested  persons  an  opportunity 
to  participate  in  a  rulemaking  through 
submission  of  written  data,  views  or 
arguments,  after  the  Federal  agency 
gives  proper  notice.  (5  U.S.C.  553(c))  As 
described,  DOE  has  provided  the  public 
with  notice  and  the  opportunity  to 
comment  throughout  this  rulemaking, 
including  the  opportunity  to  comment 
on  DOE’s  use  of  the  SCC  values.  In  the 
SNOPR,  DOE  sought  to  monetize  the 
cost  savings  associated  with  the  reduced 
carbon  emissions  that  would  result  from 
the  energy  conservation  standards,  if 
adopted.  DOE  included  in  the  SNOPR 
Technical  Support  Document  (TSD)  a 
robust  description  of  the  data  source, 
the  peer-reviewed  economic  models  (the 
FUND,  DICE,  and  PAGE  models)  and 
the  methodology  used  to  derive  the 
SCC.®  Further,  DOE  explicitly  stated  in 


®  Because  DOE  concludes  in  this  notice  to  deny 
the  petition,  DOE  does  not  here  detail  the  legal 
arguments  put  forth  by  these  orgtmizations  as  to 
why  DOE  should  deny  the  petition.  It  should  be 
noted,  however,  that  DOE  bases  its  decision  to  deny 
the  petition  on  some  of  the  legal  bases  included  in 
these  comments,  but  does  not  address  each  legal 
basis  discussed  by  commenters  in  this  notice. 

®The  SCC  was  also  discussed  in  the  2008  NOPR 
(proposing  the  development  of  separate  standards 
for  microwave  ovens  in  active,  standby  and  off 
modes)  and  the  2009  final  rule  (finalizing  a  "no 
standard”  standard  for  microwave  ovens  in  active 
mode  and  deferring  the  rulemaking  for  standby  and 
off  modes  for  microwave  ovens).  A  different  model 
and  different  SCC  values  were  utilized  for  the  2008 
and  2009  rules  than  the  models  and  SCC  values 
used  for  the  2012  SNOPR  and  2013  final  rule.  For 
the  2008  and  2009  rules,  DOE  used  the  most  current 
SCC  values  then  available:  those  ba.sed  on  the 
estimates  identified  by  the  study  cited  in . 
“Summary  for  Policymakers,”  prepared  by  Working 
Group  II  of  the  IPCC’s  “Fourth  Assessment  Report,” 
to  estimate  the  potential  monetary  value  of  CO2 
reductions  likely  to  result  from  standards 
considered  in  the  rulemaking,  assigned  a  SCC  value 
range  of  $0  to  $20  (2007$)  per  ton  of  CO2  emissions 
in  both  rulemakings.  See  74  FR  16079  (April  8, 
2009);  73  FR  62120  (October  17.  2008). 


the  SNOPR,  SNOPR  TSD,  final  rule,  and 
final  rule  TSD  that,  while  the 
methodology  used  to  derive  the  SCC 
would  not  change,  the  SCC  values  used 
-  in  the  rulemaking  were  undergoing 
review  and  were  subject  to  change  based 
on  updated  inputs  to  the  models.  In  the 
SNOPR,  DOE  stated  that  the  2010  SCC 
estimates  were  presented  and  utilized  in 
DOE’s  analyses  with  an 
acknowledgement  that  many 
uncertainties  are  involved  and  with  a 
clear  understanding  that  the  estimates 
should  be  updated  over  time  to  reflect 
increased  knowledge  of  the  science  and 
economics  of  climate  change.  77  FR 
8553.  At  the  time  of  the  SNOPR’s 
publication,  the  2010  SCC  values  were 
used  because  the}^were,  at  the  time,  the 
most  recent  interagency  estimates.  Id. 
DOE  cautioned,  however,  that  the 
interagency  process  planned  to  update  . 
these  estimates  as  the  science  and 
economic  understanding  of  climate 
change  and  its  impact  on  society 
improved  over  time,  noting  that  the 
interagency  group  had  set  a  preliminary 
goal  of  revisiting  the  SCC  values  within 
two  years  or  at  such  time  as 
substantially  updated  models  become 
available.  Id.  at  8554.  DOE  stated  that 
current  SCC  estimates  should  be  treated 
as  “provisional  and  revisable”  because 
the  values  will  evolve  with  improved 
scientific  and  economic  understanding. 
Id.  at  8555.  These  statements  were 
reiterated  in  chapter  16  of  the  TSD  that 
supported  the  SNOPR.^®  The  SNOPR 
TSD  included  the  2010  IWG’s  TSD. 

In  the  interim  between  the  SNOPR 
and  the  final  rule,  in  May  2013,  the  IWG 
released  revised  SCC  values  that 
estimated  higher  values  for  CO2 
emissions  avoided  than  the  2010  SCC 
values. According  to  OMB,  since  the 
release  of  the  SCC  values  in  February 
2010,  numerous  rulemakings  have  used 
the  2010  values  for  the  SCC  and  many 
of  those  rulemakings  received  extensive 
public  comments,  including  comments 
on  the  discount  rate  chosen  and  the 
three  peer-reviewed  models  used  to 
develop  the  SCC  estimates. since  the 
2010  SCC  values  were  published,  the 
three  models  (the  FUND,  DICE,  and 
PAGE  models)  that  underpin  the  SCC 
estimates  were  all  updated  and  used  in 


'0  See  TSD,  Chapter  16  and  Appendix  16A, 
available  at:  http://www.reguIations.gov/ 
tt!documentDetail;D=EERE-2011-BT-STD-0048- 
0002. 

Available  at:  http://www.whitehouse.gov/sites/ 
default/files/omb/inforeg/social_cost_of_carbon_ 
for_ria_20 13_update.pdf. 

See  Testimony  of  Howard  Shelanski,  available 
at:  http://oversight.house.gov/wp-content/uploads/ 
2013/07/Shelanski-OIRA-Testimony-SCC-7-18.pdf 
(July  18,  2013). 
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peer-reviewed  literature.  The  changes 
made  in  May  2013  to  the  SCC  estimates 
reflect  the  refinements  to  the  underlying 
models,  not  to  the  methodology 
followed  or  to'any  Federal  government 
inputs,  such  as  discount  rates, 
population  growth,  climate  sensitivity 
distribution,  and  socio-economic 
trajectories.!"* 

Consistent  with  its  statement  in  the 
SNOPR  that  it  would  use  the  most 
recent  SCC  values,  DOE  utilized  the 
2013  SCC  values  in  the  June  2013  final 
rule.  Again,  DOE  stated  that  the  SCC 
estimates  are  provisional  and  would  be 
updated  over  time  to  reflect  increasing 
knowledge  of  the  science  and 
economics  of  climate  impacts.  78  FR 
36349-51.  In  the  final  fule,  DOE 
described  the  updates  to  the  three 
integrated  assessment  models  that  are 
used  to  estimate  the  SCC  (FUND,  DICE, 
and  PAGE  models).  78- FR  36349.  The 
final  rule  TSD  includes  as  appendices 
both  the  2010  and  2013  interagency 
TSDs  upon  which  the  SCC  values  are 
based.!® 

The  regulatory  history  cited  above 
also  refutes  any  contention  that — the 
2013  SCC  values  were  not  a  “logical 
outgrowth”  of  the  proposed  rule — and 
therefore  that  the  use  of  the  2013  SCC 
values  violates  the  notice  and 
opportunity  to  comment  provisions  of 
the  APA.  A  final  rule  satisfies  the 
“logical  outgrowth”  test  if  parties 
should  have  anticipated  that  the  change 
at  issue  was  possible  and,  thus, 
reasonably  should  have  filed  their 
comments  during  the  comment  period. 
[Ne.  Md.  Waste  Disposal  Auth.  v.  EPA; 
358  F.3d  936,  952  (D.C.  Cir.  2004) 

(citing  City  of  Waukesha  v.  EPA,  320 
F.3d  228,  245  (D.C.  Cir.  2003))  An 
agency  that  adopts  a  final  rule  that 
dilfers  fi’om  its  proposed  rules  is  .. 
required  to  provide  notice  and  an 
additional  opportunity  for  public 
comment  when  the  changes  are  so  major 
that  the  original  notice  did  not 
adequately  frame  the  subjects  for 
discussion.  The  purpose  of  the  new 
notice  is  to  allow  interested  parties  a 
fair  opportunity  to  comment  upon  the 
final  rules  in  their  altered  form.  The 
agency  need  not  renotice  changes  that 
follovy  logically  ft’om,  or  that  reasonably 
develop,  the  rule  the  agency  proposed 
originally.  [Connecticut  Li^t  &■  Power 
Co.  V.  Nuclear  Regulatory  Comm’n,  673 
F.2d  525,  533  (D.C.  Cir.  1982)  (citations 
omitted)) 


See  id. 

See  id. 

**  See  Appendix  16A  and  AppendixlBB, 
available  at:  http://www.regulations.gov/ 
tUdocumentPetaiI;D=EERE-2011-BT-STD-O048- 
0021. 


With  regard  to  DOE’s  calculation  of 
the  monetized  benefits  associated  with 
the  reduced  carbon  emissions,  DOE  gave 
notice  to  interested  parties  both  in  the 
^  SNOPR  and  the  TSD  to  the  SNOPR  that 
the  agency  was  considering  SCC  values 
in  its  decision-making  and  that  those 
SCC  values  were  subject  to  change 
based  on  scientific  and  economic 
understanding  of  climate  change  and 
were  expected  to  be  updated 
approximately  every  two  years. 

Moreover,  DOE  relied  on  SCC  values 
that  were  generated  from  the  same 
models  (i.e.,  the  FUND,  DICE,  and  PAGE 
models)  for  both  the  SNOPR  and  final 
rule.  In  Solite  Corporation  v.  EPA,  the 
DC  Circuit  held  that  an  agency  is  not 
required  to  provide  additional  notice 
and  opportunity  for  comment  when  its 
“methodology  remain{s]  constant”  and 
new  data  is  used  to  “check  or  confirm 
prior  assessments.”  (952  F.2d  473,  485 
(D.C.  Cir.  1991):  see  also  Chamber  of 
Commerce  oj  U.S.  v.  S.E.C.,  443  F.3d 
„890,  900  (D.C.  Cir.  2006))  Where,  as 
here,  an  agency  is  continuing  to  use  the 
same  methodologies  (i.e.,  the  FUND, 
DICE,  and  PAGE  models)  but  is 
updating  the  data  used  in  those  models, 
additional  notice  and  comment  is  not 
required. 

LLF  also  contends  that  DOE 
disregarded  its  obligation  to  have  a 
transparent,  public  rulemaking  as 
required  under  Executive  Order  13563. 
Several  commenters  agreed  with  LLF 
that  DOE’s  change  in  SCC  values  was 
not  transparent;  some  of  these 
commenters  argued  that  this  apparent 
lack  of  transparency  is  a  violation  of 
Executive  Order  13563  (see  e.g.. 
Southeastern,  No.  17)  whereas  others 
pointed  to  the  need  for  transparency  in 
general  as  a  means  to  good  governance 
(see  e.g..  Chamber,  No.  23).  lER 
commented  that  the  SCC  process  is  a 
“blackbox”  and  because  intermediate 
results  from  the  modeling  runs  are  not 
available,  it  is  not  possible  for  outside 
analysts  to  check  the  robustness  of  the 
IWG’s  conclusions.  (lER,  No.  9)  Some 
entities  commented  that  they  would 
have  raised  a  number  of  concerns 
regarding  the  basic  assumptions  and 
methodology  made  by  the  IWG  with 
regard  to  the  2010  SCC  values  if  notice 
and  an  opportunity  for  comment  had 
been  provided  at  that  time.  (FMEA,  No. 
19;  GRU,  No.  21)  (See  also  Laclede,  No. 
7;  Heritage,  No.  26;  NFIB,  No.  6;  API, 
No.  30;  NAM,  No.  29;  APGA,  No.  13; 
GWU-RSC,  No.  5;  TRCS,  No.  25;  lER, 
No.  9;  lECA,  No.  22;  AGA,  No.  10;  Cato, 
No.  8;  CEI,  No.  34;  ATR,  No.  12;  Todd 
Kiefer  (Kiefer),  No.  4) 

As  evidenced  by  the  regulatory 
history  described  previously,  the 
rulemaking  at  hand  provided  the  public 


a  60-day  comment  period  during  which 
comments  were  made  through  a  variety 
of  means  and  the  materials  related  to  the 
rulemaking  were  kept  on  the  microwave 
oven  docket  on  the  regulations.gov  Web 
site  at  http://www.regulations.gov/ 
tt!docketDetail;D=EERE-201 1  -BT-STD- 
0048.  As  detailed  at  the  same  Web  site, 
a  public  meeting  was  held  on  the 
SNOPR  on  March  14,  2012.  The 
technical  and  scientific  findings  that 
DOE  relied  upon  for  its  SNOPR  and 
final  rule  were  included  in  the  rule 
itself,  as  well  as  the  relevant  TSDs. 

DOE’s  assessment  with  respect  to  the 
SCC  was  very  clearly  described  in  each 
of  those^ocuments.  All  of  these 
materials  were  provided  in  a  searchable 
format  on  the  electronic  docket.  DOE 
accepted  and  responded  to  public 
comments  on  all  aspects  of  this 
rulemaking. 

In  response  to  the  notice  of  LLF’s 
petition,  one  stakeholder  commented  on 
DOE’s  authority  under  EPCA  to  evaluate 
SCC  values  when  setting  energy 
conservation  standards.  Laclede 
commented  that  section  331  of  EPCA,  as 
amended,  was  intended  to  constrain 
cost-benefit  analyses  to  utility  costs,  not 
“environmental  externalities”  such  as 
the  SCC.  (Laclede,  No.  7)  As  described 
above,  DOE  did  not  consider  SCC  as  a 
utility  cost  in  the  microwave  oven 
rulemaking. 

lECA  also  argued  that  DOE’s  use  of 
the  SCC  makes  DOE’s  rule  “significant” 
under  Executive  Order  12866  and  OMB 
requirement's  because  DOE  intends  to 
use  the  SCC  in  multiple  rulemakings, 
which  will  increase  costs  to  an  amount 
above  $100  million.  (lECA,  No.  22)  DOE 
notes  that  the  final  rule  was  deemed  to 
be  an  “economically  significant 
regulatory  action”  under  section  3(f)(1) 
of  Executive  Order  12866.  Accordingly, 
as  required  by  section  6(a)(3)  of  the 
Executive  Order,  DOE  prepared  a 
regulatory  impact  analysis  that  OMB 
reviewed  in  addition  to  OMB  review  of 
the  final  rule  itself.  See  78  FR  36365. 

ACC  commented  that  the  IWG  failed 
to  disclose  the  effects  and  uncertainties 
related  to  alternative  regulatory  actions 
as  required  by  OMB  Gircular  A— 4.*® 
(ACC,  No.  29)  Through  its  extensive 
analysis  of  different  TSLs,  including 
their  effects  and  uncertainties,  DOE  met 
this  requirement  with  regard  to  the  final 
energy  conservation  standards  as  part  of 


DOE  recognizes  that  A(X  and  the  Chamber 
both  attached  to  their  comments  on  the  petition  at- 
hand  a  September  4,  2013,  petition  to  OMB  for 
correction  to  the  2010  and  2013  SCC  TSDs.  Because 
those  petitions  are  under  consideration  at  OMB,  in 
this  notice,  E)OE  only  addresses  the  comments 
made  in  the  microwave  rule  petition. 
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its  Executive  Order  13563  review.  See 
78  FR  36365. 

rv.  Comments  on  Sufficiency  of  the 
Science  and  Precedential  Effects 

In  responding  to  the  August  16,  2013, 
Federal  Register  petition  document, 
many  commenters  questioned  the 
scientific  and  economic  basis  of  the  SCC 
values.  These  commenters  made 
extensive  comments  about:  the. alleged 
lack  of  economic  theory  underlying  the 
models;  the  sufficiency  of  the  models 
for  policy-making;  potential  flaws  in  the 
models’  inputs  and  assumptions 
(including  the  discount  rates  and 
climate  sensitivity  chosen);  whether 
there  was  adequate  peer  review  of  the 
three  models;  whether  there  was 
adequate  peer  review  of  the  TSD 
supporting  the  2013  SCC  values; 
whether  the  SCC  estimates  comply  with 
OMB’s  “Final  Information  Quality 
Bulletin  for  Peer  Review”  and  DOE’s 
own  guidelines  for  ensuring  and 
maximizing  the  quality,  objectivity, 
utility  and  integrity  of  information 
disseminated  by  DOE;  whether  DOE’s 
use  of  the  updated  SCC  values  has 
precedential  effect  for  other  agency 
rulemakings;  and  why  DOE  is 
considering  global  benefits  of  carbon 
dioxide  emission  reductions  rather  than 
solely  domestic  benefits.  (See  CEI,  No. 
34;  Heritage,  No.  24;  IRR,  No.  9;  Cato, 

No.  8;  AFFORD,  No.  20;  ATR,  No.  12; 
ACC,  No.  29;  AFPM,  No.  16;  FMEA,  No. 
19;  Heritage,  No  26;  lECA,  No.  22; 

TRCS,  No.  25;  SEEP  No.  27;  Kiefer,-No. 

4;  ACC,  No.  29;  Chamber,  No.  23; 
Laclede,  No.  7;  API,  No.  30;  APGA,  No. 
13;  GWU-RSC,  No.  5;‘A^A,  No.  10; 

GRU,  No.  21;  NAM,  No.  2^;  George 
Mason,  No.  11)  lL*  ^ 

As  described  alaove,  OMBlias 
announced  mirior  technical  corrections 
to  the  20i3  see  values  ^(^ja  new 
opportunity  for  public  comment  on  the 
revised  TSD  underlying  the  SCC  • 
estimates.  Comirients  regarding  the 
underlying  science  and  potentim 
precedential  effect  of  the  SCC  estimates 
resulting  from  the  interagency  process 
should  be  directed  to  that  process.  See 
78  FR  70586.  Additionally,  as  EDF 
documented  in  its  comments,  several 
current  rulemakings  also  use  the  201 3  ■ 
SCC  values  and  the  public  is  welcome 
to  comment  on  the  values  as  applied  in 
those  rulemakings  just  as  the  public  was 
welcome  to  comment  on  the  use  and 
application  of  the  2010  SCC  values  in 
the  many  rules  that  were  published 


’^Available  at:  http://www.whitehouse.gov/sites/ 
default/files/omb/inforeg/social_cost_of_carbon_ 
forj-ia^201 3_update.pdf. 

Available  at:  http://www.cio.noaa.gov/services_ 
programs/pdfs/OMB_Peer_Review_Bulletin_m05-  . 
03.pdf. , 


using  those  values  in  the  past  three 
years.  (EDF,  No.  at  pp.  4-5). 

Finally,  in  additjon  to  the  topics’ 
above,  commenters  provided  feedback 
on  several  other  issues  that  go.  beyond 
the  scope  of  the  notice  asking  for 
comments  on  whether  DOE  should 
reconsider  the  microwave  oven  rule. 
lECA  commented  thatihe  use  of  SCC 
values  in  regulation  will  negatively 
impact  U.S.  manufacturers,  shipping 
U.S.  production,  jobs  and  investments 
overseas,  which  lECA  contends  would 
lead  to  more  CO  emissions  by  non-U.S.  - 
energy  sources.  lECA  also  questioned 
why  the  benefits  of  U.S.  production  to 

U. S.  consumers  and  the  economy  are 
not  considered  by  DOE.  (lECA,  No.  22) 
Other  comments  include  statements 
about  whether  climate  change  is 
occurring  at  all,  contentions  that  climate 
change  may  be  natural  and  not  human- 
caused,  and  that  climate  change  may  not 
have  significant,  adverse  impacts; 
statements  that  all  fossil-fueled  power 
plants  should  be  replaced  with  nuclear 
power  plants  and  DOE  should  be 
reorganized  to  only  work  on  nuclear 
issues;  suggestions  to  use  the  IPCC  Fifth 
Assessment  Report  when  considering 
SCC  values;  statements  that  effects  due 
to  other  greenhouse  gases  and  other 
harms  to  society  need  to  be  included  in 
the  SCC  as  Well;  comments  that  the 
standards  rule  (apart  firom  the  SCC 
portion)  must  be  reopened  because  the 
regulation  fails  to  pass  benefit-cost  tests 
because  it  assiunes  irratiorial  consumer 
behavior;  and  questions  about  why 
comments  on  the  Draft  National  Climate 
Assessment  were  not  addressed  in 
DOE’s  rule. 

V.  Conclusion  ^  ^ 

,  ■  (  jOTC  '  GP.  '  "J  tbl!'  i. 

After  reviewing  LLF’s  petition  and 
comments  on  the  petition,  DOE  has 
concluded  that  it  has  provided 
sufficient  notice  and  the  opportunity  for 
public  comment  as  required  under  the 
Administrative  Procedure  Act  and  a 
level  of  transparency  in  accordance  with 
Executive  Order  13563  regarding  the  use 
of  SCC  values  in  the  microwave  oven 
SNOPR  and  final  rule.  DOE  has  also 
concluded  that  reconsidering  the 
'■  microwave  oven  final  rule  would  not 
result  in  any  change  to  the  standard 
ultimately  adopted  by  DOE.  As  a  result 
of  the  above  analysis,  and  in 
consideration  of  LLF’s  petition  and  the 
comments  received  thereon,  DOE  denies 
the  petition. 


Issued  in  Washington,  DC,  on  December 
24, 2013. 

Kathleen  B.  Hogan, 

Deputy  Assistant  Secretary  for  Energy 
Efficiency,  Energy  Efficiency  and  Renewable 
Energy. 

[FR  Doc.  2013-31273  Filed  12-30-13;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
10CFR  Part  430 

[Docket  No.  EERE-2010-BT-DET-0040] 

RIN  1904-AC52 

Energy  Conservation  Program: 
Proposed  Determination  of  Set-Top 
Boxes  and  Network  Equipment  as  a 
Covered  Consumer  Product 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Proposed  determination; 
withdrawal. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  withdraws  a  proposed 
determination  published  June  15,  2011 
that  set-top  boxes  (STBs)  and  network 
equipment  qualify  as  a  covered  product 
under  Part  A  of  Title  III  of  the  Energy 
Policy  and  Conservation  Act  (EPCA),  as 
amended.  DOE  is  taking  this  action  in 
light  of  a  consensus  agreement  entered 
by  a  broadly  representative  group  that 
DOE  believes  has  the  potential  to 
achieve  significant  energy  savings  in 
STBs.  •,! 

DATES:  The  proposed  determination  is 
withdrawti  December  31,  2013. 

FOR  FURTHER  INFORMATIOt^  CONTACT: 

Mr.  Jeremy  Dommu,  U.S.  Department 
of  Energy,'  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Building 
Technologies  Program,  EE-2J,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585-0121. 
Telephone:  (202)  586-9870.  Email: 
feremy.Dommu@ee.doe.gov. 

Ms.  Celia  Sher,  U.S.  Department  of 
Energy,  Office  of  the  General  Counsel,* 
GC-71,  J,000  Independence  Avenue 
SW.,  Washington,  DC  20585-0121. 
Telephone:  (202)  287-6122.  Email: 
CeIia.Sher@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Title  III  of  EPCA  (42  U.S.C.  6291,  et 
seq:]  sets  forth  a  variety  of  provisions 
designed  to  improve  energy  efficiency. 
Part  A  of  Title  ffl  of  EPCA  (42  U.S.C. 
6291-6309)  established  the  “Energy 
Conservation  Program  for  Consumer 
Products  Other  Than  Automobiles,” 
which  covers  consumer  products  and 
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certain  commercial  products  {hereafter 
referred  to  as  “covered  products”).^  In 
addition  to  specifying  a  list  of  covered 
residential  and  commercial  products, 
EPCA  contains  provisions  that  enable 
the  Secretary  of  Energy  to  classify 
additional  types  of  consumer  products 
as  covered  products.  (42  U.S.C. 
6292(a)(20))  DOE  may  prescribe  test 
procedures  for  any  product  it  classifies 
as  a  “covered  product.”  (42  U.S.C. 
6293(b)) 

II.  Background 

On  June  15,  2011,  DOE  published  a 
notice  of  proposed  determination  that 
tentatively  determined  that  STBs  and 
network  equipment  qualify  as  a  covered 
product.  76  FR  34914.  Subsequently, 
DOE  initiated  the  rulemaking  process  to 
establish  a  test  procedure  for  STBs. 

First,  DOE  issued  a  request  for 
information  document  on  December  16, 
2011,  requesting  stakeholders  to  provide 
technical  information  regarding  various 
test  procedures  used  by  industry  to 
measure  the  energy  consumption  of 
STBs  and  network  equipment.  76  FR 
78174.  DOE  then  published  a  notice  of 
proposed  rulemaking  (NOPR)  on 
January  23,  2013  to  establish  a  new  test 
procedure  focused  exclusively  on  STBs. 
78  FR  5076.  DOE  held  a  public  meeting 
and  requested  stakeholder  comments  on 
all  aspects  of  the  NOPR. 

ni.  Discussion 

In  September,  2013  a  broadly 
representative  group  of  Pay-TV, 
consumer  electronics  industries  and 
energy  advocates  announced  a 
Voluntary  Agreement  for  Opgoing 
Improvement  to  the  Energy  Efficiency  of 
Set-Top  Boxes  (AgreementJ.^  The 
Agreement  established  a  five-year 
written  commitment  to  continue 
improvements  in  the  energy  efficiency 
of  STBs  used  in  the  distribution  of 
digital  video  signals.  Under  the  terms  of 
the  Agreement,  it  is  predicted  that 
consumers  will  realize  significant 
annual  residential  electricity  savings. 
DQE  encourages  the  development  of 
market-based  solutions,  such  as  the 
Agreement  DOE  also  recognizer  that 
there  are  multiple  paths  forward  to 
ensure  that  the  maximum  economic 
benefits  and  energy  savings  occur 
through  increasing  the  efficiency  of 
STBs.  DOE  believes  that  the  Agreement 
has’  the  potential  to  achieve  significant 
energy  savings  in  STBs.  Thus,  in  light 
of  the  newly  adopted  Agreement,  DOE 
,  withdraws  its  proposed  rule  to 
determine  STBs  and  network  equipment 


'  For  editorial  reasons,  upon  codiHcation  in  the 
U.S.  code.  Part  B  was  re-designated  Part  A. 

^  http://ww'w.ncta.com/energyagreement. 


as  a  covered  product.  DOE  notes  that  it 
will  continue  to  monitor  the  STB  market 
closely  and  would  consider  reinitiating 
the  rulemaking  if  it  was  found  that  the 
energy  efficiency  gains  for  STBs  and 
consumer  savings  envisioned  in  the 
Agreement  were  not  being  realized. 

By  separate  action  published 
elsewhere  in  today’s  Federal  Register, 
DOE  is  withdrawing  its  proposed  rule  to 
establish  a  test  procedure  for  STBs. 

rV.  Approval  of  the  Office  of  the 
Secretary 

The  Secretary  of  Energy  has  approved 
publication  of  this  withdrawal. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Energy  conservation. 
Household  appliances.  Imports, 
Intergovernmental  relations.  Small 
businesses. 

Issued  in  Washington,  DC,  on  December 
20,2013. 

Kathleen  B.  Hogan, 

Deputy  Assistant  Secretary  of  Energy 
Efficiency ,  Energy  Efficiency  and  Renewable 
Energy. 

[FR  Doc.  2013-31275  Filed  12-30-13;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

(REG-1 40974-11] 

RIN  1545-BK66 

Definitions  and  Reporting 
Requirements  for  Shareholders  of 
Passive  Foreign  Investment 
Companies  < 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  and  the  Department  of 
the  Treasury  (Treasury  Department)  are 
issuing  temporary  regulations  that 
provide  guidance  on  determining  the 
ownership  of  a  passive  foreign 
investment  company  (PFIC),  the  annual 
filing  requirements  for  shareholders  of 
PFICs,  and  an  exclusion  from  certain 
filing  requirement  for  shareholders  that 
constructively  own  interests  in  certain 
foreign  corporations.  The  temporary 
regulations  primarily  affect  shareholders 
of  PFICs  that  do  not  currently  file  Form 


8621,  “Information  Return  by  a 
Shareholder  of  a  Passive  Foreign 
Investment  Company  or  Qualified 
Electing  Fund”,  with  respect  to  their 
PFIC  interests.  The  temporary 
regulations  also  affect  certain 
shareholders  that  rely  on  a  constructive 
ownership  exception  to  the  requirement 
to  file  Form  5471,  “Information  Return 
of  U.S.  Persons  with  Respect  to  Certain 
Foreign  Corporations.”  The  text  of  those 
temporary  regulations  published  in  this 
issue  of  the  Federal  Register  also  serves 
as  the  text  of  these  proposed 
regulations. 

DATES:  Comments  and  requests  for  a 
public  hearing  must  be  received  by 
March  31,  2014. 

ADDRESSES:  Send  submissions  to: 
CC:PA:LPD:PR  (REG-140974-11),  Room 
5205,  Internal  Revenue  Service,  P.O. 

Box  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand-delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
4  p.m.  to  CC:PA:LPD:PR  (REG-140974- 
11),  Courier’s  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC,  or  sent  electronically 
via  the  Federal  eRulemaking  Portal  at 
http:/ / WWW. regulationsxgov  (IRS  REG-. 
140974-11). 

FOR  FURTHER  INFORMATION  CONTACT: 

Goncerning  the  proposed  regulations, 
Susan  E.  Massey  or  Barbara  E.  Rasch, 
(202)  317-6934;  concerning  submissions 
of  comments  or  requests  for  a  public 
hearing,  Oluwafunmilayo  Taylor,  (202) 
317-6901  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions  '• 

The  temporary  regulations  in  the 
Rules  and  R^ul^tions  section  of  (his 
issue  of  the  pMeral  Register  amend  the 
Income  Tax  Regulations  (26  GFR  part  1) 
under  sections  1291  and  1298  of  the 
Internal  Revenue  Gode  (Code).  The  text 
of  the  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
temporary  regulations  and  these 
proposed  regulations. 

Special  Analyses 

,  It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866,  as 
supplemented  by  Executive  Order 
13653.  Accordingly,  a  regulatory 
assessment  is  not  required. 

It  is  hereby  Certified  that  the 
collection  of  information  in  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities  within  the 
meaning  of  section  601(6)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  ,6).  This  certification  is  based  on 
the  fact  that  most  small  entities  do  not 
own  an  interest  in  a  PFIC,  and  the  fact 
that  PFIC  shareholders  (including  small 
entities)  that  currently  report 
information  on  Form  8621,  “Information 
Return  by  a  Shareholder  of  a  Passive 
Foreign  Investment  Company  or 
Qualified  Electing  Fund”,  with  respect 
to  a  PFIC  will  not  be  required  to  file 
additional  reports  with  respect  to  the 
same  PFIC  under  these  proposed 
regulations.  Most  small  entities  that  are 
shareholders  of  a  PFIC  either  make  a 
qualified  electing  fund  (QEF)  election 
under  section  1295  or  make  a  mark  to 
market  election  under  section  1296  and, 
therefore,  already  file  Form  8621  with 
respect  to  the  PFIC  stock.  In  addition, 
shareholders  that  are  subject  to  section 
1291  as  a  result  of  receiving  a 
distribution  from  a  PFIC  or  disposing  of 
their  interest  in  a  PFIC  are  currently 
required  to  file  Form  8621.  Thus,  there 
is  a  limited  class  of  PFIC  shareholders 
that  will  be  required  to  file  Form  8621 
under  these  regulations  that  are  not  * 
currently  required  to  do  so. 

Accordingly,  the  collection  of 
information  required  by  these  proposed 
regulations  does  not  affect  a  substantial 
number  of  small  entities. 

Further,  the  collection  of  information 
required  under  these  proposed 
regulations  does  not  have  a  significant 
economic  impact  because  neither  the 
time  nor  the  costs  necessary  for 
shareholders  to  compKySvith  the 
•collection  of  information  requirements 
is  significant.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  is  not 
required.  Pursuant  to  sectibjtt^7805(f)  of 
the  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

It  also  has  been  determined  that 
section  553(b)  and  (d)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  do  not  apply  to  these 
regulations. 

Comments  and  Requests  for  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  timely  submitted  to 
the  IRS  as  prescribed  in  this  preamble 
under  the  ADDRESSES  heading.  The  IRS 
and  the  Treasury  Department  request 
comments  on  all  aspects  of  the  proposed 
rules. 


In  addition,  the  IRS  and  the  Treasury 
Department  request  comments  on 
whether,  for  ease  of  administration,  the 
section  1291(d)(2)  deemed  dividend  and 
deemed  sale  elections  should  be 
available  at  the  domestic  partnership 
level.  In  particular,  the  IRS  and  the 
Treasury  Department  request  comments 
on  how  the  election  can  be  effectuated 
in  a  manner  consistent  with  the  PFIC 
regimes  and  Subchapter  K  of  chapter  1 
of  the  Code.  The  IRS  and  the  Treasury 
Department  also  request  comments  on 
the  determination  of  proportionate 
ownership  by  a  beneficiary  of  PFIC 
stock  held  through  rf"  domestic  or  foreign 
estate  or  nongrantor  trust. 

All  comments  will  be  available  for 
public  inspection  and  copying  at 
www.reguIations.gov  or  upon  request.  A 
public  hearing  will  be  scheduled  if 
requested  in  writing  by  any ’person  that 
timely  submits  electronic  or  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  bb 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Susan  E. 
Massey  and  Barbara  E.  Rasch  of  the 
Office  of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting'and 
recordkeeping  requirements.  . 

Proposed  Amendments  to  the 
Regulations  ^ 

Accordingly,  26  CFR  paft  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Sections  1.1291-1  and  1.1291-9  also 
issued  under  26  U.S.C.  1298(a)  and  (g)  *  *  * 

Section  1.1298—1  also  issued  under  26 
U.S.C.  1298(f)  *  *  * 

•  Section  1.6038-2  also  issued  under  26 
U.S.C.  6038(d)  *  *  * 

Section  1.6046—1  also  issued  under  26 
U.S.C.  6046(b)  *  *  * 

it  ic  ic  it  ii 

m  Par.  2.  Section  1.1291-0  is  amended 
by  adding  a  listing  of  the  paragraph 
headings  for  §§  1.1291-1  and  1.1291-9 
as  follows: 


§  1 .1 291  -0  Passive  foreign  investment 
companies— table  of  contents. 

[The  text  of  the  proposed  amendments  to 
§  1.1291-0  is  the  same  as  the  text  of  §  1.1291- 
OT  published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

■  Par.  3.  Section  1.1291-1  is  amended 
by  revising  the  section  heading  and 
adding  paragraphs  (b)(2)(ii),  (b)(2)(v), 
(b)(7),  (b)(8),  and  (k)  as  follows: 

§  1.1291-1  Taxation  of  United  States 
persons  that  are  shareholders  of  section 
1291  funds. 

(a)  through  (b)(2)(i)  [Reserved]. 

(b) (2)(ii)  [The  text  of  the  proposed 
amendments  to  §  1.1291-l(b)(2)(ii)  is 
the  same  as  the  text  of  §  1.1291- 
lT(b)(2)(ii)  published  elsewhere  in  this 
issue  of  the  Federal  Register]. 

(b)(2)(iii)  and  (iv)  [Reserved]. 

(v)  [The  text  of  the  proposed 
amendments  to  §  1.1 291-1  (b)(2)(v)  is  the 
same  as  the  text  of  §  1.1291-lT(b)(2)(v) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

(3)  through  (6)  [Reserved]. 

(7)  [The  text  of  the  proposed 
amendments  to  §  1.1291-l(b)(7)  is  the 
same  as  the  text  of  §  1.1291-lT(b)(7) 
published  elsewhere  in  this  issue  of  the 
F ederal  Register] . 

(8)  [The  text  of  the  proposed 
amendments  to  §  1.1291-l(b)(8)  is  the 
same  as  the  text  of  §  1.1291-lT(b)(8) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 
***** 

(k)  [The  text  of  the  proposed 
amendments  to  §  1.1 291-1  (k)  is  the 
same  as  the'text  of  §  1.1291-lT(k) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

■  Par.  4.  Section  1.1291-9  is  amended 
by  revising  paragraph  (j)(3)  and  adding 
paragraph  (k)(3)  as  follows: 

§1.1 291  -9  Deemed  dividend  election. 
***** 

(])*** 

(3)  [Reserved].  For  further  guidance, 
see  §  1.1291-9T(j)(3). 

(k)  *  *  * 

(3)  [The  text  of  the  proposed 
amendments  to  §  1.1291-9(k)(3)  is  the 
same  as  the  text  of  §  1.1291-9T(k)(3) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

■  Par.  5.  Section  1.1298-0  is  amended 
by  adding  a  listing  of  the  paragraph 
headings  for  §  1.1298-1  as  follows: 

§  1 .1298-0  Table  of  contents. 

[The  text  of  the  proposed 
amendments  to  §  1.1298-0  is  the  same 
as  the  text  of  §  1.1298-OT  published 
elsewhere  in  this  issue'of  the  Fedei'al 
Register]. 

■  Par.  6.  Section  1.1298-1  is  added  to 
read  as  follows: 
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§1.1299-1  Section  1298(f)  annual 
reporting  requirements  for  United  States 
persons  that  are  shareholders  of  a  passive 
foreign  investment  company. 

[The  text  of  the  proposed 
amendments  to  §  1.1298-1  is  the  same 
as  the  text  of  §  1.1298-lT(h)  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

■  Par.  7.  Section  1.6038-2  is  amended 
by  revising  paragraph  (jK3)  to  read  as 
follows: 

§  1 .6038-2  Information  returns  required  of 
United  States  persons  with  respect  to 
annual  accounting  periods  of  certain 
foreign  corporations  beginning  after  • 
December  31, 1962. 

***** 

(j)‘  *  * 

(3)  [The  text  of  the  proposed 
amendments  to  §  1.6038-2(j)(3)  is  the 
same  as  the  text  of  §  1.6038-2T(j)(3) 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

***** 

■  Par.  8.  Section  1.6046-1  is  amended 
by  revising  paragraph  (e)(5)  to  read  as 
follows: 

§  1 .6046-1  Returns  as  to  organizations  or 
reorganizations  of  foreign  corporations  and 
as  to  acquisitions  of  their  stock. 

*  *  .  *  *  *  ^ 

(e)*  *  * 

(5)  [The  text  of  the  proposed 
amendments  to  §  1.6046-l(e)(5)  is  the 
same  as  the  text  of  §  1.6046-lT(e)(5) 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

***** 

)ohn  Dalrymple,  , 

Deputy  Commissioner  for  Services  and 
Enforcement.  , 

IFR  Doc.  2013-30845  Filed  12-30-13; 8:45  am] 
BOJJNG  COOe  4830-01-P  - 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-113350-13] 

RIN  1545-BL56 

Taxation  of  U.S.  Persons  That  Are 
Shareholders  of  Section  1291  Funds 

AGENCY:  Internal  Revenue  Service  (IRS),' 
Treasury. 

ACTION:  Partial  withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  withdraws  a 
portion  of  a  proposed  rulemaking 
(INTL-656-87,  REG-209054-87) 
published  in  the  Federal  Register  on 
April  1, 1992.  The  withdrawn  portion 


relates  to  the  definitions  of  the  terms 
pedigreed  QEF,  section  1291  fund, 
shareholder,  and  indirect  shareholder, 
and  to  annual  information  reporting 
requirements  applicable  to  certain 
shareholders  of  passive  foreign 
investment  companies  (PFICs). 

DATES:  The  proposed  rule  published  in 
the  Federal  Register  on  April  1, 1992 
(57  FR  11024)  is  withdrawn  as  of 
December  31,  2013 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  E.  Massey  or  Barbara  E.  Rasch, 
(202)  317-6934  (not  a  toll-fi:ee  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  1, 1992,  the  IRS  and  the 
Department  of  the  Treasury  (Treasury 
Department)*published  in  the  Federal 
Register  proposed  regulations  (INTL- 
656-87,  1992-18  IRB  23,  57  FR  11024), 
including  §  1.1291-1  that  provided 
guidance  on  the  PFIC  rules,  including 
definitions  of  the  terms  pedigreed  QEF, 
section  1291  fund,  shareholder,  and 
indirect  shareholder.  The  proposed  * 
regulations  also  set  forth  annual 
reporting  requirements  for  certain 
shareholders  of  PFICs.  This  document  ' 
withdraws  the  definitions  of  the  terms 
pedigreed  QEF,  section  1291  fund, 
shareholder,  and  indirect  shareholder. 

In  addition,  this  document  withdraws 
the  annual  reporting  requirements.  The 
IRS  and  the  Treasury  Department  are 
issuing  a  notice  of  proposed  rulemaking 
in  the  Proposed  Rules  section  of  this 
issue  of  the  Federal  Register  on  this 
subject  that  defines  the  terms  pedigreed 
QEF,  section  1291  fund,  shareholder, 
and  indirect  shareholder,  and  that  sets 
forth  annual  information  reporting 
requirements  for  certain  shareholders  of 
PFICs. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Partial  Withdrawal  of  a  Notice  of 
Proposed  Rulemaking 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  §  1.1291-l(b)(2)(ii), 
(b)(2)(v),  (b)(7),  (b)(8),  and  (i)  of  the 
notice  of  proposed  rulemaking  (INTL- 
656-87,  REG-209054-87)  published  in  “ 
the  Federal  Register  on  April  1, 1992 
(57  FR  11024)  are  withdrawn. 

John  Dalrymple, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

[FR  Doc.  2013-30844  Filed  12-30-13;  8:45  am] 
BILUNG  COOE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R10-OAR-201 3-0628:  FRL-9904-95- 
Region  10] 

Approval  and  Promulgation  of 
Implementation  Pians;  Washington: 
State  Impiementation  Plan 
Miscellaneous  Revisions 

agency:  Environmental  Protection 
Agency.  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to  ' 
approve  changes  to  the  Washington 
State  Implementation  Plan  (SIP) 
submitted  by  the  Washington 
Department  of  Ecology  (Ecology)  dated 
November  20,  2013.  This  SIP  revision 
updates  ambient  air  quality  standards 
for  carbon  monoxide,  lead,  nitrogen 
dioxide,  ozone,  particulate  matter,  and 
sulfur  dioxide. 

DATES:  Comments  must  be  received  on 
or  before  January  30,  2014. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-RIO- 
OAR-2013-0628,  by  one  of  the 
following  methods: 

A.  www.reguIations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

B.  Mail:  Jeff  Hunt,  EPA,  Office  of  Air, 
Waste,  and  Toxics,  AWT-107, 1200 
Sixth  Avenue,  Suite  900,  Seattle, 
Washington  98101. 

C.  Email:  Rl 0-Public  Comments® 

epa.gov.  ,, 

D.  Hand  Delivefy:  EPA,  Region  10 
Mailroom,  9th  Floor,  1200  Sixth 
Avenue,  Seattle,  Washington  98101. 
Attention:  Jeff  Hunt,  Office  of  Air  Waste, 
and  Toxics,  AWT-107.  Such  deliveries 
are  only  accepted  during  normal  hours 
of  operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-RlO-OAR-2013- 
0628.  The  EPA’s  policy  is  that  all 
comments  received  will  be  included  in 
the  public  docket  without  change  and 
may  be  made  available  online  at 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
that  is  restricted  by  statute  from 
disclosure.  Do  not  submit  information 
that  you  consider  to  be  CBI  or  otherwise 
protected  through  www.regulations.gov 
or  email.  The  www.regulations.gov  Web 
site  is  an  “anonymous  access”  system, 
which  means  the  EPA  will  not  Imow 
your  identity  or  contact  information 
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unless  you  provide  it  in  the  body  of 
your  comment.  If  you  send  an  email 
comment  directly  to  the  EPA  without 
going  through  www.reguIations.gov  your 
email  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  the  EPA  recommends  that 
you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  the  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
the  EPA  may  not  be  able  to  consider 
your  comment.  Electronic  files  should 
avoid  the  use  of  special  characters,  any 
form  of  encryption,  and  be  free  of  any 
-  defects  or  viruses. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
www.reguIations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  CBI  or  other 
information  that  is  restricted  by  statute 
from  disclosure.  Certain  other  material, 
such  as  copyrighted  material,  is  not 
placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  at  www.regulations.gov  or 
in  hard  copy  during  normal  business 
hours  at  the  Office  of  Air,  Waste  and 
Toxics,  EPA  Region  10,  1200  Sixth 
Avenue,  Seattle,  Washington  98101. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Hunt,  (206)  553-0256;  or  by  email  at 
hunt.  jeff@epa.govmaiIto:body. Steve® 
epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents  * 

I.  Background 

II.  Analysis  of  the  State’s  Submittal 

III.  Proposed  Action 

IV.  Statutory  and  Executive  Orders  Reviews 

I.  Background 

Sections  108  and  109  of  the  Clean  Air 
Act  (CAA  or  Act)  govern  the 
establishment,  review,  and  revision,  as 
appropriate,  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  to 
protect  public  health  and  welfare.  The 
CAA  requires  periodic  review  of  the  air 
quality  criteria — the  science  upon 
which  the  standards  are  based — and  the 
standards  themselves.  The  EPA’s 
regulatory  provisions  that  govern  the 
NAAQS  are  found  at  40  CFR  Part  50 — 
National  Primary  and  Secondary 
Ambient  Air  Quality  Standards.  In  this 
rulemaking,  the  EPA  is  proposing  to 
approve  the  State  of  Wasjiington’s  SIP 
submission,  dated  November  20,  2013, 
amending  the  SIP  to  include  updated 


ambient  air  quality  standeurds  for  carbon 
monoxide,  lead,  nitrogen  dioxide, 
ozone,  particulate  matter,  and  sulfur 
dioxide.  These  updated  standards  are 
found  at  Chapter  173-476  Washington 
Administrative  Code  (WAC)  Ambient 
Air  Quality  Standards,  included  in  the 
docket  for  this  proposed  rulemaking  and 
summarized  below. 

II.  Analysis  of  the  State’s  Submittal 

Effective  November  20,  2013, 
Washington  consolidated  all  existing 
state  ambient  air  quality  standards  into 
a  new  Chapter  173-476  WAC  Ambient 
Air  Quality  Standards.  The  new  rule  has 
thirteen  sections: 

•  WAC  173-476-010  Purpose. 

•  WAC  173-476-020  Applicability. 

•  WAC  173-476-030  Definitions. 

•  WAC  173-476-100  Ambient  Air 
Quality  Standard  for  PM-10. 

•  WAC  173-476-110  Ambient  Air 
Quality  Standards  for  PM-2.5. 

•  WAC  173-476-120  Ambient  Air 
Quality  Standard  for  Lead  (Pb). 

•  WAC  173-476-130  Ambient  Air 
Quality  Standards  for  Sulfur  Oxides 
(Sulfur  Dioxide).  „ 

•  WAC  173-476-140  Ambient  Air 
Quality  Standard  for  Nitrogen  Oxides 
(Nitrogen  Dioxide). 

•  WAC  173-476-150  Ambient  Air 
Quality  Standard  for  Ozone. 

•  WAC  173-476-160  Ambient  Air 
Quality  Standards  for  Carbon 
Monoxide. 

•  WAC  173-476-170  Monitor  Siting 
Criteria. 

•  WAC  173-476-180  Reference  ‘ 
Conditions. 

•  WAC  173-476-900  Table  of 
Standards. 

The  EPA’s  analysis  of  Washington’s 
submission,  organized  alphabetically  by 
pollutant,  is  discussed  below. 

a.  Carbon  Monoxide 

On  September  13, 1985,  the  EPA 
promulgated  1-hour  and  8-hour  average 
concentration  NAAQS  for  carbon 
monoxide  of  35  parts  per  million  (ppm) 
and  9  ppm,  not  to  be  exceeded  more 
than  once  per  year.  See  50  FR  37501.  In 
the  November  20,  2013  SIP  submission, 
Washington  requested  EPA  approval  of 
section  WAC  173-476-160  Ambient  Air 
Quality  Standards  for  Carbon  Monoxide 
consistent  with  the  1-hour  and  8-hour 
carbon  monoxide  NAAQS.  The  EPA  has 
reviewed  this  revision  to  the  WAC  and 
has  made  the  determination  that  this 
change  is  consistent  with  federal 
regulations:  thus,  the  EPA  is  proposing 
approval  of  this  change  to  Washington’s 
SIP. 


b.  Lead 

On  November  12,  2008,  the  EPA 
revised  the  lead  NAAQS  ft-om  1.5 
micrograms  per  cubic  meter  (pg/m^)  to 
0.15  pg/m3  based  on  a  rolling  3-month 
average.  See  73  FR  66964.  Accordingly, 
in  the  November  20,  2013  SIP 
submission,  Washington  requested  EPA 
approval  of  sectionl73-476-120  WAC 
Ambient  Air  Quality  Standard  for  Lead 
(Pb)  to  be  consistent  with  the  NAAQS 
that  were  promulgated  in  2008.  The 
EPA  has  reviewed  this  revision  to  the 
WAC  and  has  made  the  determination 
that  this  change  is  consistent  with 
federal  regulations;  thus,  the  EPA  is 
proposing  to  approve  this  change  to 
Washington’s  SIP.  * 

c.  Nitrogen  Dioxide 

On  October  8,  1996,  the  EPA 
promulgated  an  annual  nitrogen  dioxide 
NAAQS  set  at  53  ppb.  See  61  FR  52852. 
On  February  9,  2010,  the  EPA 
promulgated  a  1-hour  nitrogen  dioxide 
NAAQS  set  at  100  ppb.  See  75  FR  6474. 
Accordingly,  in  the  November  20,  2013 
SIP  submission,  Washington  requested 
EPA  approval  of  section  173-476-140 
WAC  Ambient  Air  Quality  Standards  for 
Nitrogen  Oxides  (Nitrogen  Dioxide)  to 
be  consistent  with  the  NAAQS  that  were 
promulgated  in  1996  and  2010.  The  EPA 
has  reviewed  the  changes  to  the  WAC 
for  nitrogen  dioxide  and  has  made  the 
determination  that  the  changes  are 
consistent  with  federal  regulations: 
thus,  the  EPA  is  proposing  to  approve 
the  changes  to  Washington’s  SIP. 

d.  Ozone 

On  March  27,  2008,  the  EPA 
promulgated  an  8-hour  ozone  NAAQS 
set  at  75  ppb.  See  73  FR  16436. 
Accordingly,  in  the  November  20,  2013 
SIP  submission,  Washington  requested 
EPA  approval  of  section  173-476-150 
WAC  Ambient  Ain  Quality  Standard  for 
Ozone  to  be  consistent  with  the  8-hour 
ozone  NAAQS  promulgated  in  2008. 

The  EPA  has  reviewed  this  revision  to 
the  WAC  for  ozone  and  has  made  the 
determination  that  this  change  is 
consistent  with  federal  regulations; 
thus,  the  EPA  is  proposing  approval  of . 
this  change  to  Washington’s  SIP. 

e.  Particulate  Matter 

Effective  March  18,  2013,  the  EPA 
revised  the  NAAQS  for  fine  particulate 
matter  (PM2.5)  to  an  annual  average  of  12 
pg/m^  while  retaining  the  24-hour 
NAAQS  set  at  35  pg/m^.  See  78  FR 
3277.  Accordingly,  in  the  November  20, 
2013  SIP  submission,  Washington 
requested  EPA  approval  of  Chapter  173— 
476-110  WAC  Ambient  Air  Quality 
Standards  for  Particulate  Matter,  PM- 
2.5  to  be  consistent  with  the  NAAQS 
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that  were  promulgated  in  2013. 
Washington  State  also  requested  EPA 
approval  of  section  173-476-100  WAC 
Ambient  Air  Quality  Standard  for 
Particulate  Matter,  PM-10  consistent 
with  the  EPA’s  24-hour  course 
particulate  matter  (PMio)  NAAQS 
contained  in  40  CFR  50.6.  The  EPA  has 
reviewed  this  revision  to  the  WAC  for 
PM2.5  and  PM  10  and  has  made  the 
determination  that  these  changes  are 
consistent  with  federal  regulations; 
thus,  the  EPA  is  proposing  to  approve 
these  changes  to  Washington’s  SIP. 

/.  Sulfur  Dioxide 

In  the  November  20,  2013  SIP 
submission,  Washington  requested  EPA 
approval  of  section  173-476-130  WAC 
Ambient  Air  Quality  Standards  for 
Sulfur  Oxides  (Sulfur  Dioxide) 
consistent  with  the  1-hour  sulfur 
dioxide  NAAQS  promulgated  by  the 
EPA  on  June  22,  2010,  the  3-hour  sulfur 
dioxide  NAAQS  promulgated  by  the 
EPA  on  May  22, 1996,  and  the  24-hour 
sulfur  dioxide  NAAQS  also 
promulgated  by  the  EPA  on  M^y  22, 

1996.  See  75  FR  35520  and  61  FR  25580. 
Lastly,  Ecology  requested  EPA  approval 
of  the  state  annual  sulfur  dioxide  air 
quality  standard  that  is  more  stringent 
than  the  corresponding  federal  NAAQS. 
Under  the  provisions  of  40  CFR  50.2(d) 
states  are  permitted  to  establish  more 
stringent  standards  than  the  national 
standards.  The  EPA  has  reviewed  this 
revision  to  the  WAC  and  has  made  the 
determination  that  this  change  is 
consistent  with  federal* regulations: 
thus,  the  EPA  is  proposing  approval  of 
this  change  to  Washington’s  SIP. 

in.  Proposed  Action 

The  EPA  is  proposing  approval  of 
Chapter  173—476  WAC  Ambient  Air 
Quality  Standards  into  the  State  of 
Washington’s  SIP.  Those  changes  are 
consistent  with,  or  more  stringent  than, 
the  EPA’s  standards  for  carbon 
monoxide,  lead,  nitrogen  dioxide, 
ozone,  particulate  matter,  and  sulfur 
dioxide.  Secondly,  Ecology  repealed 
Chapter  173-470  WAC  that  contained 
.  outdated  standards  for  particulate 
matter,  previously  approved  into  the  SIP 
on  January  15, 1993  (58  FR  4578). 
Ecology  asked  the  EPA  to  remove 
Chapter  173—470  from  the  SIP  because 
all  current  particulate  matter  standards 
are  now  consolidated  in  the  newly 
created  Chapter  173—476  WAC.  The 
EPA  is  proposing  to  approve  this 
request. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
required  to  approve  a  SIP  submission 


that  complies  with  the  provisions  of  the 
Act  and  applicable  federal  regulations. 

42  U.S.C.  7410(k);  40  CFR  52.02(a). 

Thus,  in  reviewing 'SIP  submissions, 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  action 
merely  approves  state  law  as  meeting 
federal  requirements  and  does  not 
impose  additional  requirements  beyond 
those  imposed  by  state  law.  For  that 
reason,  this  action; 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.y, 

•  is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.);  " 

•  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  IO'F-4): 

•  does  not  have  federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  it  will  not 
impose  substantial  direct  costs  on  tribal 
governments  or  preempt  tribal  law.  The 
SIP  is  not  approved  to  apply  in  Indian 
country  located  in  the  state,  except  for 
non-trust  land  within  the  exterior 
boundaries  of  the  Puyallup  Indian 
Reservation,  also  known  as  the  1873 
Survey  Area.  Under  the  Puyallup  Tribe 
of  Indians  Settlement  Act  of  1989,  25 


U.S.C.  1773,  Congress  explicitly 
provided  state  and  local  agencies  in 
Washington  authority  over  activities  on 
non-trust  lands  within  the  1873  Survey 
Area  and  the  EPA  is  therefore  approving 
this  SIP  on  such  lands.  Consistent  w’ith 
EPA  policy,  the  EPA  nonetheless 
provided  a  consultation  opportunity  to 
the  Puyallup  Tribe  in  a  letter  dated 
September  3,  2013.  The  EPA  did  not 
receive  a  reque.st  for  consultation. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  December  19,  2013. 

Dennis ).  McLerran, 

Regional  Administrator,  Region  10. 

(FR  Doc.  2013-31262  Filed  12-30-13;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[EPA-R01-RCRA-201 3-0554;  FRL-9904- 
46-Region  1] 

Vermont:  Proposed  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  grant  final 
authorization  to  the  State  of  Vermont  for 
changes  to  its  hazardous  waste  program. 
In  the  “Rules  and  Regulations”  section 
of  this  Federal  Register  we  are 
authorizing  the  changes  to  the  Vermont 
hazardous  waste  program  under'the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  as  a  direct  final  rule  without 
prior  proposed  rule.  EPA  has 
determined  that  these  changes  satisfy  all 
requirements  needed  to  qualify  for  final 
authorization.  If  we  receive  no  adverse 
comment,  we  will  not  take  further 
action  on  this  proposed  rule. 

DATES:  Written  comments  must  be 
received  by  January  30,  2014. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-ROl- 
RCRA-2013-0554,  by  mail  to  Sharon 
Leitch,  RCRA  Waste  Management  and 
UST  Section,  Office  of  Site  Remediation 
and  Restoration.(OSRR07-l),  US  EPA 
Region  1,  5  Post  Office  Square,  Suite 
100,  Boston,  MA  02109-3912. 
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Comments  may  also  be  submitted 
electronically  or  thorough  hand 
delivery/courier  hy  following  the 
detailed  instructions  in  the  ADDRESSES 
section  of  the  direct  final  rule  located  in 
the  rules  section  of  this  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Leitch,  RCRA  Waste 
Management  and  UST  Section,  Office  of 
Site  Remediation  and  Restoration 
(OSRR07-1),  US  EPA  Region  1,  5  Post 
Office  Square,  Suite  100,  Boston,  MA 
02109-3912;  telephone  number:  (617) 
918-1647;  fax  number:  (617)  918-0647; 
email  address:  Ieitch.sharon@epa.gov. 


SUPPLEMENTARY  INFORMATION:  In  the 

“Rules  and  Regulations”  section  of  this 
Federal  Register,  EPA  is  authorizing 
these  changes  by  a  direct  final  rule.  EPA 
did  not  make  a  proposal  prior  to  the 
direct  final  rule  because  we  believe  this 
action  is  not  controversial  and  do  not 
expect  adverse  comments  that  oppose  it. 
We  have  explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
direct  final  rule.  Unless  we  receive 
written  adverse  comments  which 
oppose  this  authorization  during  the 
comment  period,  the  direct  final  rule 
will  become  effective  on  the  date  it 
establishes,  and  we  will  not  take  further 


action  on  this  proposal.  If  we  get 
comments  that  oppose  this  action,  we 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  immediate  effect.  We  ' 
will  then  respond  to  public  comments 
in  a  later  final  rule  based  on  this 
proposal.  You  may  not  have  another 
opportunity  for  comment.  If  you  want  to 
comment  on  this  action,  you  should  do 
so  at  this  time. 

Dated:  November  5,  2013.’ 

H.  Curtis  Spalding, 

Regional  Administrator,  EPA  Region  1. 

[FR  Doc.  2013-31125  Filed  12-30-13;  8:45  am] 
BILLING  CODE  6560-50-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

[Docket  No.  APHIS-2013-0023] 

Notice  of  Request  for  Approval  of  an 
Information  Collection;  Approval  of 
Laboratories  for  Conducting  Aquatic 
Animal  Tests  for  Export  Health 
Certificates 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  New  information  collection; 
comment  request.  ^ 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service’s  intention  to 
request  approval  of  a  new  information 
collection  for  the  approval  of 
laboratories  for  conducting  aquatic 
animal  tests  for  export  health 
certificates.' 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  March  3, 
2014. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
h  ttp://www.reguIations.gov/ 
1HdocumentDetaiI;D=APHIS-2013-0023- 
0001. 

•  Postal  Mail/Commercial  Delivery: 
Send  your  comment  to  Docket  No. 
APHIS-2013M)023,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  Station 
3A-03.8,  4700  lUver  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewed  at  http:ff 
www.reguIations.gov/ 
1HdocketDetaiI;D=APHIS-201 3-0023  or 
in  our  reading  room,  which  is  located  in 
Room  1141  of  the  USDA  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  Normal 
reading  room  hours  are  8  a.m.  to  4:30 


p.m.,  Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  approval  of 
laboratories  for  conducting  aquatic 
animal  tests  for  export  health 
certificates,  contact  Dr.  Christa 
Speekihann,  Import-Export  Specialist- 
Aquaculture,  NAHPP-NCIE,  VS,  APHIS, 
4700  River  Road  Unit  39,  Riverdale, 

MD,  20737;  (301)  851-3365.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS’  Information 
Collection  Coordinator,  at  (301)  851- 
2908. 

SUPPLEMENTARY  INFORMATION: 

Title:  Approval  of  Laboratories  for 
•Conducting  Aquatic  Animal  Tests  for 
Export  Health  Certificates. 

OMB  Control  Number:  0579-XXXX. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  The  Animal  Health 
Protection  Act  (AHPA)  is  the  primary 
Federal  law  governing  the  protection  of 
animal  health.  The  AHPA  gives  the 
Secretary  of  Agriculture  broad  authority 
to  detect,  control,  or  eradicate  pests  or 
diseases  of  livestock  or  poultry.  The 
Secretary  may  also  prohibit  or  restrict 
import  or  export  of  any  animal  or 
related  material  if  necessary  to  prevent 
the  spread  of  any  livestock  or  poultry 
pest  or  disease. 

The  export  of  agricultural 
commodities,  including  animals  and 
animal  products,  is  a  major  business  in 
the  United  States  and  contributes  to  a 
favorable  balance  of  trade.  To  facilitate 
the  export  of  U.S.  animals  and  animal 
products,  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the  U.S. 
Department  of  Agriculture  maintains 
information  regarding  the  import  health 
requirements  of  other  countries  for  . 
animals  and  animal  products,  including, 
aquaculture  animals,  exported  fi-om  the 
United  States. 

Some  countries  that  import 
aquaculture  animals  from  the  United 
States  require  these  animals  to  be  tested 
for  certain  diseases  and  the  test  results 
recorded  on  the  export  certificates.  In 
addition,  the  test  results  must  originate 
from  a  laboratory  approved  by  the 
competent  authority  of  the  exporting 
country,  which  is  APHIS  in  this  case. 
State,  university,  and  private 
laboratories  can  voluntarily  seek  APHIS 


approval  of  individual  diagnostic 
methods.  Though  APHIS  does  not  have 
regulations  for  the  approval  or 
certification  of  laboratories  that  conduct 
tests  for  the  export  of  aquaculture 
animals,  APHIS  provides  this  approval 
as  a  service  to  U.S.  exporters  who  export 
aquaculture  animals  to  countries  that 
require  this  certification. 

As  part  of  the  approval  process, 

APHIS  evaluates  diagnostic  methods  for 
aquatic  animal  pathogens  listed  by  the 
World  Organization  for  Animal  Health 
(OIE)  according  to  international 
standards  in  the  OIE  diagnostic  manual 
and  other  supporting  scientific 
literature.  APHIS  maintains  a  list  of 
approved  laboratories  ^  and  inspects 
each  approved  laboratory  every  2  years. 

The  approval  of  laboratories  to 
conduct  tests  for  the  export  of 
aquaculture  animals  requires  the  use  of 
certain  information  collection  activities, 
including  notification  of  intent  to 
request  approval,  application  for  APHIS 
approval,  protocol  statement, 
submission  and  recordkeeping  of 
sample  copies  of  diagnostic  reports, 
quality  assurance/control  plans  and 
their  recordkeeping,  notification  of 
proposed  changes  to  assay  protocols, 
recordkeeping  of  supporting  assay 
documentation,  and  request  for  removal 
of  approved  status. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  3  years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 


’  To  view  the  list  of  APHIS-approved  laboratories, 
go  to  http://www.aphis.usda.gov/animal_health/ 
labJnfo_services/downloads/ApprovedLabs_ 
Aquaculture.pdf. 
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appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of  * 
information  is  estimated  to  average 
37.04  hours  per  response. 

Respondents:  State,  university,  and 
private  laboratories. 

Estimated  annual  number  of 
respondents:  12. 

Estimated  annual  number  of 
responses  per  respondent:  41.25. 

Estimated  annual  number  of 
responses:  495. 

Estimated  total  annual  burden  on 
respondents:  18,336  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  20th  day  of 
December  2013.  .  ,, 

Kevin  Shea, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  2013-31245  Fjled4?rT3p-13ii8:45am) 
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DEPARTMENT  OF  AGWCULty^ 

Animal  and  Plant  Health  inspection 
Service 

[Docket  No.  APHIS-2013-0093] 

Availability  of  an  Environmental 
Assessment  for  Issuance  of  a  Permit 
for  Distribution  and  Sale  of  an 
Infectious  Hematopoietic  Necrosis 
Virus  Vaccine,  DNA 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  availability. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  concerning 
authorization  to  import  under  permit, 
for  distribution  and  sale,  an  Infectious 
Hematopoietic  Necrosis  Virus  Vaccine, 
DNA.  The  environmental  assessment, 
which  is  based  on  a  risk  analysis 
prepared  to  assess  the  risks  associated 
with  the  use  of  this  vaccine,  examines 
the  potential  effects  that  this  veterinary 
vaccine  could  have  on  the  quality  of  the 
human  environment.  Based  on  the  risk 
.analysis  and  other  relevant  data,  we 
have  reached  a  preliminary 
determination  that  use  of  this  veterinary 
vaccine  will  not  have  a  significant 


impact  on  the  quality  of  the  human 
environment  and  that  an  environmental 
impact  statement  need  not  be  prepared. 
We  intend  to  authorize  shipment  of  this 
vaccine  under  permit  for  distribution 
and  sale  in  the  United  States  following 
the  close  of  the  comment  period  for  this 
notice  unless  new  substantial  issues 
bearing  on  the  effects  of  this  action  are 
brought  to  our  attention  and  provided 
the  product  meets  all  requirements  for 
approval. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  January  30, 
2014. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
h  ttp://  www.regulations.gov/ 
tt!documentDetail;D=APHIS-2013-0093- 
0001. 

•  Postal  Mail /Commercial  Delivery: 
Send  your  comment  to  Docket  No. 
APHIS— 2013-0093,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  Station 
3A-03.8,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
wwn'.regulations.gov/ 

#!docketDetail;D=  APHIS-201 3-0093  or 
in  our  reading  room,  which  is  located  in 
Room  1141  of  the  USDA  South  i 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  Normal 
reading  room  hours  are  8  a.rm  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Donna  Malloy,  Operational  Support 
Section,  Center  for  Veterinary  Biologies, 
Policy,  Evaluation,  and  Licensing,  VS, 
APHIS,  4700  River  Road  Unit  148, 
Riverdale,  MD  20737-1231;  phone  (301) 
851-3426,  fax  (301)  734-4314. 

For  information  regarding  the 
environmental  assessment  or  the  risk 
analysis,  or  to  request  a  copy  of  the 
environmental  assessment  (as  well  as 
the  risk  analysis  with  confidential 
business  information  removed),  contact 
Dr.  Patricia  L.  Foley,  Risk  Manager, 
Center  for  Veterinary  Biologies,  Policy, 
Evaluation,  and  Licensing,  VS,  APHIS, 
1920  Dayton  Avenue,  P.O.  Box  844, 
Ames,  lA  50010;  phone  (515)  337-6100, 
fax  (515)  337-6120. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151 
et  seq.),  a  veterinary  biological  product 
must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious  before  a  veterinary 
biological  product  license  may  be 
issued.  Prior  to  importing  an  unlicensed 
product,  an  applicant  must  obtain 


approval  from  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  to 
ship  the  product  under  permit  for 
distribution  and  sale. 

To  determine  whether  to  authorize 
shipment  and  approval  for  the  use  of  the 
imported  product  referenced  in  this 
notice,  APHIS  has  considered  the 
potential  effects  of  this  product  on  the 
safety  of  animals,  public  health,  and  the 
environment.  Using  a  risk  analysis  and 
other  relevant  data,  APHIS  has  prepared 
an  environmental  assessment  (EA) 
concerning  the  use  of  the  following 
imported  veterinary  biological  product: 

Requester:  Noveurtis  Animal  Health 
US,  Inc. 

Product:  Infectious  Hematopoietic 
Necrosis  Virus  Vaccine,  DNA. 

The  above-mentioned  product  is  a 
replication-incompetent  DNA  vaccine 
consisting  of  a  plasmid  vector  with  an 
inserted  immunogenic  gene.  The 
vaepine  is  intended  for  the 
immunizatiojQ.ief;$9hnonids  as  an  aid  in 
the  prevention  of  disease  due  to 
infectious  hematopoietic  necrosis  virus. 

The  EA  has  be?n  prepared  in 
accot^^l^e^jiyith;  U)  The  National 
Envifonrnental  I'olicy  Act  of  1969 
(NEPAJras  amended  (42  U.S.C.  4321  et 
seq.),  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS’  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Unless  substantial  issues  with  adverse 
environmental  impacts  are  raised  in 
response  to  this  notice,  APHIS  intends 
to  issue  a  finding  of  no  significant 
impact  based  on  the  EA  and  authorize 
shipment  of  the  above  product  for 
distribution  and  sale  following  the  close 
of  the  comment  period  for  this  notice, 
provided  the  product  meets  all  other 
requirements  for  approval. 

Authority:  21  U.S.C.  151-159. 

Done  in  Washington,  DC.  this  20th  day  of 
December  2013. 

Kevin  Shea, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FRDoc.  2013-31191  Filed  12-.30-13;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-201  ^-0044] 

Environmental  Impact  Statement; 
Animal  Carcass  Management 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
enviroiunental  impact  statement  and 
proposed  scope  of  study;  reopening  of 
comment  period. 

SUMMARY:  We  are  reopening  the 
comment  period  for  our  notice  of  intent 
to  prepare  an  environmental  impact 
statement  to  examine  the  potential 
environmental  effects  of  animal  carcass 
management  options  used  throughout 
the  United  States.  This  action  will  allow 
interested  persons  additional  time  to 
prepare  and  submit  comments. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  January  30, 
2014. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.reguIations.gov/ 

#  !docuinentDetail:D=APHIS-20 1 3-0044- 
0001. 

•  Postal  Mail/Commercial  Delivery: 
Send  yoiu  comment  to  Docket  No. 
APHIS-2013-0044,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  Station 
3A-03.8,  4700  River  Road  Unit*118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewpd  at  http:// 
www.reguIations.gov/ 
#!docketDetail;D=APHIS-201 3-0044  or 
in  our  reading  room,  located  in  Room 
1141  of  the  USDA  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC.  Reading  room  hours 
are  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  To  be  sure 
someone  is  there  to  help  you,  please  call 
(202)  7997039  before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  related  to  the  carcass 
management  program,  contact  Ms.  Lori 
P.  Miller,  PE,  Senior  Staff  Officer, 
National  Center  for  Animal  Health 
Emergency  Management,  VS,  APHIS, 
4700  River  Road  Unit  4V,  Riverdale,  MD 
20737;  (301)  851-3512.  For  questions 
related  to  the  environmental  impact 
statement,  contact  Ms.  Samantha  Floyd, 
Environmental  Protection  Specialist, 
Environmental  and  Risk  Analysis 
Services,  PPD,  APHIS,  4700  River  Road 
Unit  149,  Riverdale,  MD  20737;  (301) 
851-3053. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  October  25,  2013,  the  Animal  and 
Plant  Health  Inspection  Service 
published  in  the  Federal  Register  (78 
FR  63959-63960,  Docket  No.  APHIS- 
2013-0044)  a  notice  ^  stating  our  intent 
to  prepare  an  environmental  impact 
statement  (EIS)  to  examine  the  potential 
environmental  effects  of  animal  carcass 
management  options  used  throughout 
the  United  States.  The  EIS  will  analyze 
and  compare  all  major  and  readily 
available  mass  carcass  management 
options  that  may  be  utilized  during  an 
animal  health  emergency. 

Comments  on  the  notice  were 
required  to  be  received  on  or  before 
November  25,  2013.  We  are  reopening 
the  comment  period  on  Docket  No. 
APHIS-2013-0044  for  an  additional  30 
days.  This  action  will  allow  interested 
persons  additional  time  to  prepare  and 
submit  comments.  We  will  also  consider 
all  comments  received  between 
November  26,  2013  and  the  date  of  this 
notice. 

All  comments  received  during  the 
scoping  period  will  be  carefully 
considered  in  developing  the  final  scope 
of  the  EIS.  Upon  completion  of  the  draft 
EIS,  a  notice  announcing  its  availability 
and  an  opportunity  to  comment  on  it 
will  be  published  in  the  Federal 
Register. 

Authority:  7  U.S.C.  8301-8317;  7  CFR 
2.22,  2.80,  and  371.4. 

Done  in  Washington,  DC,  this  20th  day  of 
December  2013  . 

Kevin  Shea, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  2013-31194  Filed  12-30-13;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2012-0025] 

Okanagan  Specialty  Fruits,  Inc.; 
Availability  of  Plant  Pest  Risk 
Assessment  and  Environmental 
Assessment  for  Determination  of 
Nonregulated  Status  of  Apples 
Genetically  Engineered  To  Resist 
Browning 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


’  To  view  the  notice,  supporting  documents,  and 
the  comments  we  received,  go  to  http:// 
www.regulations.gov/tt!docketDetail;D=APHlS- 
2013-0044' 


ACTION:  Notice;  reopening  of  comment 
period, 

SUMMARY:  We  are  reopening  the 
comment  period  for  our  plant  pest  risk 
assessment  and  draft  environmental 
assessment  regarding  a  request  firom 
Okanagan  Specialty  Fruits,  Inc,,  seeking 
a  determination  of  nonregulated  status 
of  apple  events  designated  as  events 
GD743  and  GS784,  which  have  been 
genetically  engineered  to  resist 
browning.  This  action  will  allow 
interested  persons  additional  time  to 
prepare  and  submit  comments. 

DATES:  The  comment  period  for  the 
notice  published  November  8,  2013  (78 
FR  67100)  is  reopened.  We  will  consider 
all  comments  that  we  receive  on  or 
before  January  30,  2014. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.regulations.gov/ 

#  !docketDetail;D=APHlS-20 12-0025. 

•  Postal  Mail/Commercial  Delivery: 
Send  your  comment  to  Docket  No. 
APHIS-2012-0025,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  Station 
3A-03.8,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
www.regulations.gov/ 

#!docketDetail;D=  APHIS-201 2-0025  or 
in  our  reading  room,  which  is  located  in 
Room  1141  of  the  USDA  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  Normal 
reading  room  hours  are  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  799-7039 
before  coming. 

Supporting  documents  are  also 
available  on  the  APHIS  Web  site  at 
http://www.aphis.usda.gov/ 
biotechnology/ petitions _tahle_ 
pending.shtml  under  APHIS  Petition 
Number  lO-161-Olp. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Turner,  Director,  Environmental 
Risk  Analysis  Programs,  Biotechnology 
Regulatory  Services,  APHIS,  4700  River 
Road  Unit  147,  Riverdale,  MD  20737- 
1236;  (301)  851-3954,  email: 
john.t.turner@aphis.usda.gov.  To  obtain 
copies  of  the  supporting  documents  for 
this  petition,  contact  Ms.  Cindy  Eck  at 
(301)  851-3892,  email:  cynthia.a.eck® 
aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION:  On 

November  8,  2013,  we  published  in  the 
Federal  Register  (78  FR  67100-67101, 
Docket  No.  APHIS-2012-0025)  a  notice 
making  available  for  public  comment 
our  plant  pest  risk  assessment  and  our 
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draft  environmental  assessment 
regarding  a  request  firom  Okanagan 
Specialty  Fruits,  Inc.,  seeking  a 
determination  of  nonregulated  status  of 
apple  events  designated  as  events 
GD743  and  GS784,  which  have  been 
genetically  engineered  to  resist 
browning. 

Comments  on  the  PPRA  and  draft  EA 
were  required  to  be  received  on  or 
before  December  9,  2013.  We  are 
reopening  the  comment  period  on 
Docket  No.  APHIS-2012-0025  for  an 
additional  30  days.  This  action  will 
allow  interested  persons  additional  time 
to  prepare  and  submit  comments.  We 
will  also  consider  all  comments 
received  between  December  10,  2013, 
(the  day  after  the  close  of  the  original 
comment  period)  and  the  date  of  this 
notice. 

Authority:  7  U.S.C.  7701-7772  and  7781- 
7786;  31  U.S.C.  9701;  7  CFR  2.22,  2.80,  and 
371.3. 

Done  in  Washington,  DC,  this  20th  day  of 
December  2013. 

Kevin  Shea, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  2013-31145  Filed  12-30-13;  8:45  am] 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  00-108-10] 

Chronic  Wasting  Disease  Herd 
Certification  Program  and  Interstate 
Movement  of  Farmed  or  Captive  Deer, 
Elk,  and  Moose;  Program  Standards 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY :<We  are  giving  notice  of 
changes  to  the  Program  Standards  fof 
the  chronic  wasting  disease  (CWD)  herd 
certification  program.  The  GWD  herd 
certification  program  is  a  voluntary, 
cooperative  program  that  establishes 
minimum  requirements  for  the 
interstate  movement  of  farmed  or 
captive  cervids,  provisions  for 
participating  States  to  administer 
Approved  State  CWD  Herd  Certification 
Programs,  and  provisions  for 
participating  herds  to  become  certified 
as  having  a  low  risk  of  being  infected 
with  CWD.  The  Program  Standards 
provide  optional  guidance,  explanation, 
and  clarification  on  how  to  meet  the 
requirements  for  interstate  movement 
and  for  the  Herd  Certification  Programs. 
Recently,  we  convened  a  group  of- State, 


laboratory,  and  industry  representatives 
to  discuss  possible  changes  to  the 
current  Program  Standards.  The  revised 
Program  Standards  reflect  these 
discussions,  and  we  believe  the  revised 
version  will  improve  understanding  of 
the  program  among  State  and  industry 
cooperators.  We  are  making  the  revised 
version  of  the  Program  Standards 
available  for  review  and  comment. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  March  31, 
2014. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  federal  eRuIemaking  Portal:  Go  to 
http://www.reguIations.gov/ 
#!documentDetail;D=  APHIS-2006-01 1 8- 
0401. 

•  Postal  Mail/Commercial  Delivery: 
Send  your  comment  to  Docket  No.  00- 
108-10,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Station  3A- 
03.8,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
www.regulatiofis.gov/ 
#!docketDetail;D=APHIS-2006-0118  or 
in  our  reading  room,  which  is  located  in 
Room  1141  of  the  USDA  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  Normal 
reading  room  hours  are  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Patrice  Klein,  Senior  Staff  Veterinarian, 
National  Center  for  Animal  Health 
Programs,  Veterinary  Services,  APHIS, 
4700  River  Road  Unit  43,  Riverdale,  MD 
20737-1231;  (301)  851-3435. 

SUPPLEMENTARY  INFORMATION:  Chronic 
wasting  disease  (CWD)  is  a 
transmissible  spongiform 
encephalopathy  of  cervids  (members  of 
Cervidae,  the  deer  family)  that,  as  of 
May  2011,  has  been  found  only  in  wild 
and  captive  animals  in  North  America 
and  in  captive  animals  in  the  Republic 
of  Korea.  First  recognized  as  a  clinical 
“wasting”  syndrome  in  1967,  the 
disease  is  typified  by  chronic  weight 
loss  leading  to  death.  Species  currently 
known  to  be  susceptible  to  CWD  via 
natural  routes  of  transmission  include 
Rocky  Mountain  elk,  mule  deer,  white¬ 
tailed  deer,  black-tailed  deer,  sika  deer, 
and  moose. 

On  June  13,  2012,  we  published  in  the 
Federal  Register  (77  FR  35542-35571, 
Docket  No.  00-108-8)  an  interim  fmal 


rule  ^  that  made  effective  on  August  13, 
2012,  a  final  rule  published  on  July  21, 
2006  (71  FR  41682-^1707,  Docket  No. 
00-108-3),  with  changes  to  the  final 
rule  as  discussed  in  a  previous  proposal 
and  in  the  interim  final  rule  itself.  This 
action  established  a  voluntary  herd 
certification  program  in  9  CFR  part  55 
for  CWD  in  farmed  or  captive  cervids. 
States  that  choose  to  participate  must 
establish  State  Approved  Herd 
Certification  Programs  in  which  States 
agree  to  perform  tasks  and  meet 
requirements  to  ensure  that  the  program 
is  being  effectively  administered. 

Owners  of  deer,  elk,  and  moose  herds 
who  choose  to  participate  in  the 
approved  State  programs  must  follow 
the  program  requirements  for  animal 
identification,  testing,  herd 
management,  and  movement  of  animals 
into  and  from  herds. 

The  interim  final  rule  also  established 
a  new  part  81  containing  interstate 
moveinent  requirements  designed  to 
prevent  the  spread  of  CWD  through  the 
movement  of  farmed  or  captive  deer, 
elk,  or  moose.  The  interim  final  rule  set 
acompliance  date  of  December  10, 

2012,  for  the  interstate  movement 
provisions  in  9  CFR  part  81,  to  give 
States  and  producers  time  to  come  into 
compliance  with  the  herd  certification 
program  requirements  in  9  CFR  part  55. 

The  regulations  for  the  voluntary 
CWD  herd  certification  program  in  9 
CFR  part  55  establish  minimum 
requirements  for  State  and  herd  owner 
participation  and  allow  States  and  herd 
owners  to  use  any  effective  means  to 
*  comply  with  those  requirements.  For 
example,  participating  States  are 
required  in  §  55.23(a)(6)  to  effectively 
monitor  and  enforce  State  quarantines 
and  State  reporting  laws  and  regulations 
for  CWD.  Each  State  may  have  different 
means  of  meeting  that  requirement. 
Similarly,  herd  owners  participating  in 
the  voluntary  program  must,  under 
§  55.23(b)(2),  have  fencing  around  their 
premises  that  is  adequate  to  prevent 
ingress  or  egress  of  cervids;  the 
regulations  do  not  specify  what  type  of 
fencing  is  necessary  to  meet  this 
requirement,  allowing  our  guidance  to 
change  based  on  scientific  information 
and  experience. 

To  facilitate  State  and  herd  owner 
participation  in  the  voluntary  herd 
certification  program,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
made  available  in  July  2012  a  document 
titled /‘Chronic  Wasting  Disease 
Program  Standards.”  This  document 
provided  detailed  descriptions  of 


*  To  view  the  interim  final  rule  and  the  comments 
we  received,  go  to  http://www.regulations.gov/ 

#  !docketDetaiI;D^APHIS-2006-01 1 8. 
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suggested  methods  for  complying  with 
the  requirements  in  9  CFR  parts  55  and 
81. 

During  the  October  2012  U.S.  Animal 
Health  Association  meeting,  a  resolution 
was  passed  asking  APHIS  to  work  with 
cervid  industry  stakeholders  to  revise 
the  CWD  Program  Standards. 
Accordingly,  we  convened  a  group  of 
State,  laboratory,  and  industry 
representatives  to  receive  their  input  on 
potential  revisions.  The  group  met  from 
November  2012  to  June  2013  to 
completely  review  the  CWD  Program 
Standards.  The  revised  draft,  which  is 
based  on  those  discussions,  is  intended 
to  provide  more  detailed  guidance  to 
States  and  herd  owners  who  are  seeking 
to  participate  in  the  Federal  CWD  herd 
certification  program.  As  we  believe  the 
collaborative  process  has  been  helpful 
in  revising  the  CWD  Progreun  Standards, 
.  we  plan  to  work  with  State,  laboratory, 
and  industry  representatives  to  review 
the  standards  at  least  once  a  year. 

The  new  draft  of  the  CWD  Program 
Standards  can  be  viewed  at  the  CWD  ' 
Web  site,  http://www.aphis.usda.gov/ 
animal_health/animal^diseases/cwd/, 
or  on  Regulations.gov  (see  the 
ADDRESSES  section  earlier  in  this 
document  for  instructions  on  how  to 
access  Regulations.gov). 

We  welcome  public  comment  on  this 
notice  and  the  proposed  revisions  to  the 
CWD  Program  Standards.  After 
considering  all  comments,  if  no 
substantive  changes  to  the  CWD 
Program  Standards  are  deemed 
necessary  by  the  APHIS  Administrator, 
the  revised  CWD  Program  Standards 
will  be  adopted  as  final  30  days  after  the 
close  of  the  comment  period  for  this 
notice.  If  substantive  chemges  are 
deemed  necessary,  we  will  publish  an 
additional  document  in  the  Federal 
Register  to  discuss  them;  otherwise,  the 
final  version  of  the  revised  CWD 
Program  Standards  will  be  announced 
and  made  available  on  the  CWD  Web 
site. 

Done  in  Washington,  DC,  this  20th  day  of 
December  2013. 

Kevin  Shea, 

AdministiatoT,  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  2013-31143  Filed  12-30-13;  8:45  am] 
B&UNG  C006  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2013-0047] 

Enhancing  Agricultural  Coexistence; 
pension  of  Comment  Period 

action:  Notice;  extension  of  comment 
period. 

SUMMARY:  We  are  extending  the 
comment  period  for  a  request  for 
information  soliciting  comments  on. 
ways  to  foster  communication  and 
collaboration  among  those  involved  in 
diverse  agricultural  production  systems  - 
in  order  to  further  agricultural 
coexistence.  This  action  will  allow 
interested  persons  additional  time  to 
prepare  and  submit  comments. 

DATES:  The  comment  period  for  the 
notice  published  on  November  4,  2013 
(78  FR  65960)  is  extended.  We  will 
consider  all  comments  that  we  receive 
on  or  before  March  4,  2014. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.regulations.gov/ 

#  Idocumen  tDetaiI;[)= APHIS-20 1 3-004 7- 
0001. 

•  Postal  Mail/Commercial  Delivery: 
Send  your  comment  to  Docket  No. 
APHIS-2013-0047,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  Station 
3A-03.8,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
*  comments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
www.reguIations.gov/  * 

#!docketDetail;D= APHIS-201 3-0047  or 
in  our  reading  room,  which  is  located  in 
Room  1141  of  the  USDA  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  Normal 
reading  room  hours  are  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Meghan  Klingel,  Acting  Advisor  for 
State  and  Stakeholder  Relations,  Office 
of  the  Deputy  Administrator,  LPA, 
APHIS,  4700  River  Road  Unit  51, 
Riverdale,  MD  20737-1231;  (301)  851- 
4055,  email:  meghan.k.klingel® 
aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION:  On 

November  4,  2013,  we  published  in  the 
Federal  Register  (78  FR  65960-65962, 
Docket  No.  APHIS-2013-0047)  a  notice 
seeking  comment  on  how  the  U.S. 
Department  of  Agriculture  (USDA)  can 
best  foster  communication  and 


collaboration  among  those  involved  in 
diverse  agricultural  systems  on  the  topic 
of  coexistence  as  well  as  how  USDA  can 
best  communicate  and  collaborate  with 
those  entities. 

Comments  on  the  notice  were 
required  to  be  received  on  or  before 
January  3,  2014.  We  are  extending  the 
comment  period  on  Docket  No.  APHIS- 
2013-0047  for  an  additional  60  days. 
This  action  will  allow  interested 
persons  additional  time  to  prepare  and 
submit  comments. 

Done  in  Washington,  DC,  this  23rd  day  erf 
December  201^. 

Kevin  Shea, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  2013-31192  Filed  12-30-13;  8:45  am] 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Coiiection 
Activities:  Proposed  Coiiection; 
Comment  Request — Child  Nutrition 
Database 

agency:  Food  and  Nutrition  Service, 
USDA.  . 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
this  proposed  information  collection. 
This  is  an  extension,  without  change,  of 
a  currently  approved  collection.  This 
collection  is  the  voluntary  submission 
of  data  including  nutrient  data  from  the 
food  service  industry  to  update  and 
expand  the  Child  Nutrition  Database  in 
support  of  the  Healthy  Hunger  Free  Kids 
Act. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  March  3,  •a014  to 
be  assured  of  consideration. 

ADDRESSES:  Comiifents  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility: 

(b)  the  accuracy  of  the  Agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
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collection  techniques  or  other  forms  of 
information  technology. 

Comments  may  be  sent  to:  Angela 
Leone,  Nutritionist,  Nutrition  Promotion 
and  Technical  Assistance  Division, 

Child  Nutrition  Programs,  Room  630, 
Food  and  Nutrition  Service,  United 
States  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria,  VA 
22302.  Comments  may  also  be 
submitted  via  fax  to  the  attention  of 
Angela  Leone  at  703-305-2549  or  via 
email  to  CNDINTERNET@fns.usda.gov 
with,  “Leone/CN  Database”  in  the 
subject  line.  Comments  will  also  be 
accepted  through  the  Federal 
eRulemaking  Portal.  Go  to  http:// 
www.reguiations.gov  and  follow  the 
online  instructions  for  submitting 
comments  electronically. 

All  written  comments  will  be  open  for 
public  inspection  at  the  office  of  the 
Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.,  Monday  through  Friday)  at  3101 
Park  Center  Drive,  Room  630, 

Alexandria,  Virginia  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included'in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  be  a  matter 
of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instruction  should  be 
directed  to  Angela  Leone  at  (703)  305- 
2609. 

SUPPLEMENTARY  INFORMATION: 

Title:  Child  Nutrition  Database. 

Form  Number:  FNS-710. 

OMB  Number:  0584—0494. 

Expiration  Date:  July  31,  2014. 

Type  of  Request:  Extension,  without 
change,  of  currently  approved 
collection. 

Abstract:  %e  development  of  the 
Child  Nutrition  (CN)  Database  is 
regulated  by  the  United  States 
Department  of  Agriculture  (USD A), 

Food  and  Nutrition  Service.  This 
database  is  designed  to  be  incorporated  . 
in  USDA-approved  nutrient  analysis 
software  programs  and  provide  an 
accurate  source  of  nutrient  data.  The 
software  allows  schools  participating  in 
the  National  School  Lunch  Program 
(NSLP)  and  School  Breakfast  Program 
(SBP)  to  analyze  meals  and  measure  the 
compliance  of  the  menus  to  established 
nutrition  goals  and  standards  specified 
in  7  CFR  210.10  for  the  NSLP  and  7  CFR 
220.8  for  the  SBP.  The  information 
collection  for  the  CN  Database  is 
conducted  using  an  outside  contractor. 
The  CN  Database  is  updated  annually 
with  brand  name  or  manufactured  foods 
commonly  used  in  school  food  service. 


The  Food  and  Nutrition  Service’s 
contractor  collects  this  data  from  the 
food  industry  to  update  and  expand  the 
CN  Database.  The  submission  of  data 
from  the  food  industry  will  be  strictly 
voluntary,  and  based  on  analytical, 
calculated,  or  nutrition  facts  label 
sources.  Collection  of  this  information  is 
accomplished  by  form  FNS-710,  CN 
Database  Qualification  Report. 

Affected  Public:  Business  for-profit 
(Manufacturers  of  food  produced  for 
schools.) 

Form:  FNS— 710. 

Estimated  Number  of  Respondents: 

32. 

Estipnated  Number  of  Responses  per 
Respondent:  35. 

Estimated  Total  Annual  Responses: 

1,120. 

Estimated  Time  per  Response:  2.0 
Hours. 

Total  Annual  Burden:  2,240  Hours. 
Dated:  December  24,  2013. 

Yvette  S.  Jackson, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

[FR  Doc.  2013-31355  Filed  12-30-13;  8:45  am] 

BILLING  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Gallatin  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Gallatin  County  Resource 
Advisory  Committee  (RAC)  will  meet  in 
Bozeman,  Montana.  The  RAC  is 
authorized  under  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  (the  Act)  (Pub.  L. 
110-343)  and  operates  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (FACA)  (5  U.S.C.  App.  II). 
Additional  information  concerning  the 
RAC  can  be  found  by  visiting  the  Act’s 
Web  site  at  www.fs.usda.gov/gallatin 
and  clicking  on  the  right-hand  highlight 
that  denotes  Gallatin  County  RAC. 
DATES:  The  meeting  will  be  held  Friday, 
February  21,  2014,  at  2:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Bozeman  Public  Library,  626  E  Main 
Street,  Bozeman,  Montana  in  the  Large 
Conference  Room  located  in  the  foyer 
on  the  North  side  of  the  building. 
Written  comments  may  be  submitted  as 
described  under  SUPPLEMENTARY 
INFORMATION.  All  comments,  including 
names  and  addresses,  when  provided, 
are  placed  in  the  record  and  available 
for  public  inspection  and  copying.  The 
public  may  inspect  comments  received 


at  the  Custer  and  Gallatin  National 
Forests  Supervisor’s  Office.  Please  call 
ahead  to  facilitate  entry  into  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mariah  Leuschen,  Public  Affairs 
Specialist  and  RAC  Coordinator,  by 
phone  at  406-255-1411,  or  by  email  at 
m'dleuschen@fs.fed.us.  Individuals  who 
use  telecommunication  devices  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8:00  a.m.  and 
8:00  p.m..  Eastern  Standard  Time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:*The 

meeting  is  open  to  the  public.  The 
purpose  of  the  meeting  is  to  provide: 

(1)  Review  project  submissions,  and 

(2)  vote  and  recommend  projects  to 
Forest  Supervisor. 

The  agenda  will  include  time  for 
people  to  make  oral  statements  of  five 
minutes  or  less.  Individuals  wishing  to 
make  an  oral  statement  should  submit  a 
request  in  writing  by  February  10,  2014 
to  be  scheduled  on  the  agenda.  Anyone 
who  would  like  to  bring  related  matters 
to  the  attention  of  the  committee  may 
file  written  statements  with  the 
committee  staff  before  or  after  the 
meeting.  Written  comments  and  time 
requests  for  oral  comments  must  be  sent 
to  Mariah  Leuschen,  Custer  and  Gallatin 
National  Forests  Supervisor’s  Office, 
1310  Main  Street,  Billings,  Montana 
59105;  by  email  to  mdleuscben® 
fs.fed.us,  or  via  fascimile  to  406— ,255- 
1499.  A  summary  of  the  meeting  will  be 
posted  on  the  Web  site  listed  above 
within  21  days  after  the  meeting. 

Meeting  Accommodations:  If  you  are 
a  person  requiring  reasonable 
accommodation,  please  make  requests 
in  advance  for  sign  language 
interpreting,  assistive  listening  devices 
or  other  reasonable  accommodation  for 
access  to  the  facility  or  proceedings  by 
contacting  the  person  listed  in  the 
section  titled  FOR  FURTHER  INFORMATION 
CONTACT.  All  reasonable 
accommodation  requests  are  managed 
on  a  case  by  case  basis. 

Dated:  December  19,  2013. 

Mary  C  Erickson, 

Forest  Supervisor. 

[FR  Doc.  2013-31295  Filed  12-30-13;  8:45  am] 

BILLING  CODE  3410-11-P 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[S-136-2013] 

Approval  of  Subzone  Status;  VF 
Jeanswear;  Hackleburg,  Alabama 

On  September  19,  2013,  the  Executive 
Secretar>’  of  the  Foreign-Trade  Zones 
(FTZ)  Board  docketed  an  application 
submitted  by  the  Huntsville-Madison 
County  Airport  Authority,  grantee  of 
FTZ  83,  requesting  subzone  status 
subject  to  the  existing  activation  limit  of 
FTZ  83  on  behalf  of  VF  Jeanswear  in 
Hackleburg,  Alabcuna. 

The  application  was  processed  in 
accordance  with  the  FTZ  Act  and 
Regulations,  including  notice  in  the 
Federal  Register  inviting  public 
comment  (78  FR  59469,  9/27/2013).  The 
FTZ  staff  examiner  reviewed  the 
application  and  determined  that  it 
mpets  the  criteria  for  approval. 

Pursuant  to  the  authority  delegated  to 
the  FTZ  Board’s  Executive  Secretary  (15, 
CFR  400.36(f)),  the  application  to 
establish  Subzone  83C  is  approved, 
subject  to  the  FTZ  Act  and  the  Board’s 
regulations,  including  Section  400.13 
and  further  subject  to  FTZ  83 ’s  2,000- 
acre  activation  limit. 

Dated;  December  19,  2013. 

Andrew  McGilvray, 

Executive  Secretary. 

IFR  Doc.  2013-31352  Filed  12-30-13;  8:45  am] 
BILUNG  CODE  3S1(M)S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-423-808] 

Stainless  Steel  Plate  In  Coils  From 
Belgium:  Final  Results  of  Antidumping 
Duty  Administrative  Review;  2011- 
2012 

agency:  Enforcement  and  Compliance, 
formerly  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce. 
summary:  On  June  10,  2013,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  antidumping  duty 
administrative  review  on  stainless  steel 
plate  in  coils  (steel  plate)  from 
Belgium.^  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise:  Aperam  Stainless  Belgium- 


*  See  Stainless  Steel  Plate  in  Coils  From  Belgium: 
Preliminary  Results  of  Antidumping  Duty 
Administrative  Review;  201 1-2012,  78  FR  34644 
(]une  10,  2013)  (Preliminary  Results). 


N.V.  (ASB).  The  period  of  review  (POR) 
is  May  1,  2011,  through  April  30,  2012. 

Based  on  our  analysis  of  the 
comments  received,  we  determined  that 
ASB  made  sales  at  less  than  normal 
value.  For  the  final  weighted-average 
dumping  margin,  see  the  “Final  Results 
of  Review”  section  below. 

DATES:  Effective  Date:  December  31, 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jolanta  Lawska  at  202-482-8362;  AD/ 
CVD  Operations,  Office  III,  Enforcement 
and  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  10,  2013,  the  Department 
published  in  the  Federal  Register  the 
Preliminary  Results.  We  invited 
interested  parties  to  comment  on  the 
Preliminary  Results.  On  July  10,  2013, 
the  Department  received  a  case  brief 
from  ASB.  On  July  18,  2013,  the 
Department  received  a  rebuttal  brief 
from  the  petitioners.^  No  party 
requested  a  hearing. 

As  explained  in  the  memorandum 
from  the  Assistant  Secretly  for 
Enforcement  and  Compliance,  the 
Department  exercised  its  discretion  to 
toll  deadlines  for  the  duration  of  the 
closure  of  the  Federal  Government  from 
October  1,  through  October  16,  2013. ^ 
Therefore,  all  deadlines  in  this  segment 
of  the  proceeding  were  extended  by  16 
days.  If  the  new  deadline  falls  on  a  non- 
husiness  day,  in  accordance  with  the 
Department’s  practice,  the  deadline  will 
become  the  next  business  day.  Pursuant 
to  the  Tolling  Memorandum,  on  October 
21,  2013,  the  Department  issued  a 
memorandum  extending  the  time  period 
for  issuing  the  final  results  to  October 
24,  2013.4 

On  October  23,  2013,  the  Department 
issued  a  memorandum  extending  the 
time  period  for  issuing  the  final  results 
of  this  administrative  review  from 


2  Petitioners  are  Allegheny  Ludlum  Corporation, 
North  American  Stainless,  United  Auto  Workers 
Local  3303,  Zanesville  Armco  Independent 
Organization,  and  the  United  Steel,  Paper  and 
Forestry,  Rubber,  Manufacturing,  Energy,  Allied 
Industrial  and  Service  Workers  International  Union 
(AFL-aO/CLC). 

^  See  Memorandum  for  the  Record  from  Paul 
Piquado,  Assistant  Secretary  for  Enforcement  and 
Compliance,  “Deadlines  Affected  by  the  Shutdown 
of  the  Federal  Government”  (Tolling 
Memorandum),  dated  October  18,  2013, 

■*  See  Memorandum  to  Eric  Greynolds,  Program 
Manager,  Antidumping  and  Duty  Operations,  Office 
8,  &t>m  Jolanta  Lawska,  Trade  Analyst, 
Antidumping  and  Countervailing  Duty  Operations, 
Office  8  regarding  extension  of  deadline  for  final 
^results  dated  October  21,  2013. 


October  24,  2013  to  November  25, 

2013.5  Qn  November  22,  2013,  the 
Department  issued  a  memorandum 
extending  the  time  period  for  issuing 
the  final  results  of  this  administrative 
review  from  November  25,  2013,  to 
December  10,  2013.®  On  December  9, 
2013,  the  Department  issued  a 
memorandum  extending  the  time  period 
for  issuing  the  final  results  of  this 
administrative  review  from  December 
10,  2013,  to  December  23,  2013.7 

Scope  of  the  Order 
The  merchandise  subject  to  the 
Order®  is  certain  stainless  steel  plate  in 
coils.  Stainless  steel  is  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  plate  products  are 
flat-rolled  products,  254  mm  or  over  in 
width  and  4.75  mm  or  more  in 
thickness,  in  coils,  and  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  product  is 
currently  classified  under  the 


5  See  Memorandum  to  Christian  Marsh,  Deputy 
Assistant  Secretary,  for  Antidumping  and 
Countervailing  Duty  Operations,  through  Melissa 
Skirmer,  Director,  Office  III  Antidumping  and 
Countervailing  Duty  Operations  from  Eric 
Greynolds,  Program  Manager,  Office  III 
Antidumping  and  Countervailing  Duty  Operations 
regarding  Stainless  Steel  Plate  in  Coils  from 
Belgium:  Extension  of  Time  Limit  for  Final  Results 
of  Antidumping  Duty  Administrative  Review; 
2011-2012  (October  22,  2013). 

®  See  Memorandum  to  Christian  Marsh,  Deputy 
Assistant  Secretary,  for  Antidumping  and 
Countervailing  Duty  Operations,  through  Melissa 
Skinner,  Director,  Office  III  Antidumping  and 
Countervailing  Duty  Operations  from  Eric 
Greynolds,  Program  Manager,  Office  III 
Antidumping  and  Coimtervailing  Duty  Operations 
regarding  Stainless  Steel  Plate  in  Coils  from 
Belgium;  Extension  of  Time  Limit  for  Final  Results 
of  Antidumping  Duty  Administrative  Review; 
2011-2012  (November  22,  2013). 

^  See  Memorandum  to  Christian  ^arsh.  Deputy 
Assistant  Secretary,  for  Antidumping  and 
Countervailing  Duty  Operations,  through  Melissa 
Skinner,  Director,  Office  III  Antidumping  and 
Countervailing  Duty  Operations  from  Eric 
Greynolds,  Program  Manager,  Office  III 
Antidumping  and  Countervailing  Duty  Operations 
regarding  Stainless  Steel  Plate  in  Coils  from 
Belgium:  Extension  of  Time  Limit  for  Final  Results 
of  Anti4umping  Duty  Administrative  Review; 
2011-2012  (December  9.  2013) 

®  See  Antidumping  Duty  Orders;  Certain  Stainless 
Steel  Plate  in  Coils  From  Belgium,  Canada,  Italy, 
the  Republic  of  Korea,  South  Africa,  and  Taiwan, 

64  FR  27756  (May  21, 1999);  Notice  of  Amended 
Antidumping  Duty  Orders;  Certain  Stainless  Steel 
Plate  in  Coils  From  Belgium,  Canada,  Italy,  the 
Republic  of  Korea,  South  Africa,  and  Taiwan,  68  FR 
11520  (March  11,  2003);  Notice  of  Amended 
Antidumping  Duty  Orders;  Certain  Stainless  Steel 
Plate  in  Coils  From  Belgium,  Canada,  Italy,  the 
Republic  of  Korea,  South  Africa,  and  Taiwan,  68  FR 
16117  (April  2,  2003);  Notice  of  Correction  to  the 
Amended  Antidumping  Duty  Orders;  Certain 
Stainless  Steel  Plate  in  Coils  From  Belgium, 

Canada,  Italy,  the  Republic  of  Korea,  South  Africa, 
and  Taiwan,  68  FR  20114  (April  24,  2003) 
(collectively.  Antidumping  Order). 
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Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  numbers 
7219.11.00.30,  7219.11.00.60, 
7219.12.00.02,  7219.12.00.06,  ' 
7219.12.00.21,  7219.12.00.26, 
7219.12.00.51,  7219.12.00.56, 
7219.12.00.66,  7219.12.00.71, 
7219.12.00.81,  7219.31.00.10, 
7219.90.00.10,  7219.90.00.20, 
7219.90.00.25,  7219.90.00.60, 
7219.90.00.80,  7220.11.00.00, 
7220.20.10.10,  7220.20.10.15, 
7220.20.10.60,  7220.20.10.80, 
7220:20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60  and 
7220.90.00.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  product  description  remains 
dispositive.^ 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  Issues  and  Decision  Memorandum. 

The  Issues  and  Decision 
Memorandum  is  a  public  document  and 
is  on  file  in  the  Central  Records  Unit 
(CRU),  room  7046  of  the  main 
Department  of  Commerce  building,  as 
well  as  electronically  via  Enforcement 
and  Compliance’s  Antidumping  and 
Countervailing  Duty  Centralized 
Electronic  Service  System  (lA  ACCESS). 
lA  ACCESS  is  available  to  registered 
users  at  http://iaaccess.trade.gov  and  in 
the  CRU.  In  addition,  a  complete 
version  of  the  Issues  and  Decision 
Memorandum  can  be  accessed  directly 
on  the  Internet  at  http:// 
enforcement. ita.doc.gov/ frn/index.htinl. 
The  signed  Issues  and  Decision 
Memorandum  and  the  electronic 
versions  of  the  Issues  and  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determined  that  the  following  weighted- 
average  dumping  margin  exists  for  the 
period  May  1,  2011,  through  April  30, 
2012; 


“  For  a  full  description  of  the  scope  of  the  order, 
see  the  Issues  and  Decision  Memorandum  for  the 
Final  Results  of  the  Antidumping  Duty 
Administrative  Review  of  Stainless  Steel  Plate  in 
Coils  from  Belgium:  2011-2012  from  Christian 
Marsh,  Deputy  Assistant  Secretary  for  Antidumping 
and  Countervailing  Duty  Operatioris,  to  Paul 
Piquado,  Assistant  Secretary  for  Enforcement  and 
Compliance,  dated  concurrent  with  and  hereby 
adopted  by  this  notice  (Issues  and  Decision 
Memorandum). 


Weighted- 

Manufacturer/exporter 

average 

dumping 

margin 

Aperam  Stainless  Belgium  N.V. 

0.63% 

Assessment  Rates 

The  Department  shall  determine  and 
U.S.  Customs  and  Border  Protection 
(CBP)  shall  assess  antidumping  duties 
on  all  appropriate  entries.  The 
Department  intends  to  issue  assessment 
instructions  to  CBP  15  days  after  the 
publication  date  of  the  final  results  of 
this  review.  Since  the  weighted-average 
dumping  margin  is  above  de  minimis, 
we  calculated  importer-specific  ad 
valorem  duty  assessment  rates  based  on 
the  ratio  of  the  total  amount  of  dumping 
calculated  for  the  importer’s  examined 
■  sales  to  the  total  entered  value  of  those 
same  sales  in  accordance  with  19  CFR 
351.212(b)(1).  We  will  instruct  CBP  to 
assess  antidumping  duties  on  all 
appropriate  entries  covered  by  this 
review  since  the  importer-specific 
assessment  rate  calculated  in  the  final 
results  of  this  review  is  above  de 
minimis  {i.e.,  0.50  percent).  Where  ' 
either  a  respondent’s  weighted-average 
dumping  margin  is  zero  or  de  minimis, 
or  an  importer-specific  assessment  rate 
is  zero  or  de  minimis,  we  instruct  CBP 
to  liquidate  the  appropriate  entries 
without  regard  to  antidumping  duties. 

The  Department  clarified  its 
“automatic  assessitient”  regulation  on 
May  6,  2003. This  clarification  will 
apply  to  entries  of  subject  merchandise 
during  the  POR  produced  by  the 
respondent  for  which  it  did  not  know  its 
merchandise  was  destined  for  the 
United  States.  In  such  instances,  we  will 
instruct  CBP  to  liquidate  unreviewed 
entries  at  the  all-others  rate  if  there  is  no 
rate  for  the  intermediate  company(ies) 
involved  in  the  transaction.  For  a  full 
discussion  of  this  clarification,  see 
Assessment  Policy  Notice. 

Cash  Deposit  Requirements 

The  following  antidumping  duty 
deposit  rates  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  steel  plate  from  Belgium  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act):  (1)  For 
ASB,  the  cash  deposit  rate  will  be  the 
rate  established  in  the  final  results  of 
this  review;  (2)  if  the  exporter  is  not  a 


See  Antidumping  and  Countervailing  Duty 
Proceedings:  Assessment  of  Antidumping  Duties,  68 
FR  23954  (May  6,  2003)  (A.ssessment  Policy  Notice). 


firm  covered  in  this  review,  but  was 
covered  in  a  previous  review  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
established  for  the  most  recent  period; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review,  a  prior  review,  or  the 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  Ihe  manufacturer  of 
the  subject  merchandise;  and  (4)  if 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  by  this 
review,  a  prior  review,  or  the  LTFV 
investigation,  the  cash  deposit  rate  will 
be  8.54  percent  ad  valorem,  the  “all- 
others”  rate  established  in  the  LTFV 
investigation.^^  These  deposit  rates, 
when  imposed,  shall  remain  in  effect 
until  further  notice. 

Reimbursement  of  Duties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this  POR. 
Failure"  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 

antidumping  duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3),  which 
continues  to  govern  business 
proprietary  information  in  this  segment 
of  the  proceeding.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

These  final  results  of  review  are 
issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act  and  19  CFR  351.213(h). 


See  Notice  of  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Stainless  Steel  Plate  in  Coils 
from  Belgium,  64  FR  15476  (March  31, 1999),  as 
amended  by  Implementationjif  the  Findings  of  the 
WTO  Panel  in  U.S. — Zeroing  (EC):  Notice  of 
Determinations  Under  Section  129  of  the  Uruguay 
Round  Agreements  Act  and  Revocations  and  Partial 
Revocations  of  CertTlin  Antidumping  Duty  Orders, 

72  FR  25261  (May  4,  2007). 

See  19  CFR  351.402(f)(3). 
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Dated:  December  23,  2013. 

Paul  Piquado, 

Assistant  Secretary  for  Enforcement  and 
Compliance. 

Appendix — List  of  Comments  in  the 
Accompanying  Issues  and  Decision 
Memorandum 

Comment  1:  Withdrawal  of  the  Regulatory 
Provisions  Governing  Targeted  Dumping  in 
Less-Than-Fair- Value  Investigations 
Comment  2:  Use  of  the  Average-to-Average 
Comparison  Method  in  Administrative 
Reviews 

Comment  3:  Use  of  an  Alternative  ‘ 
Comparison  Method  in  Administrative 
Reviews 

Comment  4:  Denial  of  Offsets  with  the 
Average-to-Transaction  Comparison 
Meth(^ 

Comment  5;  Differential  Pricing  Analysis 
[ht  Doc.  2013-31345  Filed  12-30-13;  8:45  am) 
BILUNG  CODE  3S10-OS-f> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-201-8051 

Certain  Circuiar  Welded  Non-Alloy 
Steel  Pipe  From  Mexico:  Final  Results 
of  the  2011-2012  Antidumping  Duty 
Administrative  Review 

AGENCY:  Enforcement  and  Compliance, 
formerly  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  August  9,  2013,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
circular  welded  non-alloy  steel  pipe 
firom  Mexico  for  the  period  November  1, 
2011  through  October  31,  2012.*  For  the 
final  results,  we  continue  to  find  that 
Lamina  y  Placa  Comercial,  S.A.  de  C.V. 
(Lamina),  Mueller  Comercial  de  Mexico, 
S.  de  R.L.  de  C.V.  (Mueller), 
Regiomontana  de  Perfiles  y  Tubes,  S.A. 
de  C.V.  (Regiopytsa),  and  Tuberia 
Nacional,  S.A.  de  C.  V.  (TUNA)  made  no 
shipments  of  subject  merchandise 
during  the  period  of  review  (POR).  We 
made  no  changes  to  the  Preliminary 
Results. 

DATES:  Effective  Date:  December  31, 
2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Flessner  or  Robert  James,  AD/CVD 
Operations,  Office  VI,  Enforcement  and 
Compliance,  International  Trade 


'  See  Certain  Circular  Welded  Non-Alloy  Steel 
Pipe  from  Mexico:  Preliminary  Results  and  Partial 
Rescission  of  Antidumping  Duty  Administrative 
Review;  2011-2012.  78  FR  48647  (August  9,  2013) 
[Preliminary  Results). 


Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-6312  and  (202) 
482-0649,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  9,  2013,  the  Department 
published  the  Preliminary  Results  in  the  • 
Federal  Register.^  In  the  Preliminary 
Results,  the  Department  rescinded  this 
administrative  review  with  respect  to 
four  respondents  for  which  reviews  had 
been  initiated  but  subsequently  timely 
withdrawn  (i.e..  Conduit  S.A.  de  C.V., 
PYTCO,  S.A.  de  C.V.,  Southland  Pipe 
Nipples  Co.,  Inc.,  and  Ternium  Mexico, 
S.A.  de  C.V.).  We  also  preliminarily 
determined  that  Lamina,  Mueller, 
Regiopysta,  and  TUNA  made  no 
shipments  during  the  POR.  We  invited  * 
parties  to  comment  on  the  Preliminary 
Results.  We  received  no  comments. 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
sectfoni  not  more  than  406.4  millimeters 
(16  inches)  in  outside  diameter, 
regardless  of  wall  thickness,  siirface 
finish  (black,  galvanized,  or  painted),  or 
end  finish  (plain  end,  beveled  end, 
threaded,  or  threaded  and  coupled).^ 

The  merchandise  covered  by  the  order 
and  subject  to  this  review  is  currently 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
at  subheadings:  7306.30.10.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  and  7306.30.50.90. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  proceedings  is 
dispositive. 

Determination  of  No  Shipments 

As  noted  in  the  Preliminary  Results, 
we  received  no-shipment  claims  firom 
Lamina,  Mueller,  Regiopytsa,  and 
TUNA,  and  we  confirmed  these  claims 
with  U.S.  Customs  and  Border 
Protection  (CBP).  Because  we  continue 
to  find  that  the  record  indicates  that 
Lamina,  Mueller,  Regiopytsa,  and 
TUNA  did  not  export  subject 
merchandise  to  the  United  States  during 


^id. 

^  For  the  complete  scope  of  this  order,  see  Notice 
of  Antidumping  Duty  Orders:  Certain  Circular 
Welded  Non-Alloy  Steel  Pipe  from  Brazil,  the 
Republic  of  Korea  (Korea).  Mexico,  and  Venezuela 
and  Amendment  to  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Welded  Non-Alloy 
Steel  Pipe  from  Korea.  57  FR  49453  (November  2, 
1992). 


the  POR,  we  determine  that  they  had  no 
reviewable  transactions  during  the  POR. 

Assessment 

The  Department  will  determine,  and 
CBP  shall  assess,  antidumping  duties  on 
all  appropriate  entries,  pursuant  to 
section  751(a)(1)  of  the  Act  and  19  CFR 
351.212(b).  We  will  issue  appraisement 
instructions  directly  to  CBP  to  assess 
antidumping  duties  on  appropriate 
entries  by  applying  the  assessment  rate 
to  the  entered  value  of  the  merchandise. 
Pursuant  to  19  CFR  356.8(a),  the 
Department  intends  to  issue  assessment 
instructions  to  CBP  41  days  after  the 
date  of  publication  of  these  final  results 
of  review. 

On  May  6,  2003,  the  Department 
clarified  its  “automatic  assessment” 
regulation.^  This  clarification  will  apply 
to  entries  of  subject  merchandise  during 
the  POR  for  which  the  reviewed 
company  did  not  know  its  merchandise 
was  destined  for  the  United  States.  In. 
such  instances,  we  will  instruct  CBP  to 
liquidate  unreviewed  entries  at  the  all- 
others  rate  if  there  is  no  rate  for  the 
intermediate  company(ies)  involved  in 
the  transaction. 

For  all  entries  by  Lamina,  Mueller, 
Regiopytsa,  and  TUNA,  we  will  instruct 
CBP  to  assess  antidumping  duties  in 
accordance  with  the  reseller  policy. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  consistent  with 
section  751(a)(2)(C)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
companies  will  continue  to  be  the 
company-specific  rates  published  for 
the  most  recently  completed  segment  in 
which  the  company  participated;  (2)  for 
merchandise  exported  by  producers  or 
exporters  not  covered  in  this  review,  but 
covered  in  a  previous  segment  of  this 
proceeding,  ffie  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recently 
completed  segment  of  this  proceeding  in 
which  that  manufacturer  or  exporter 
participated;  (3)  if  the  exporter  is  not  a 
firm  covered  in  a  prior  segment  of  this 
proceeding,  but  the  manufacturer  is, 
then  the  cash  deposit  rate  will  be  the 
rate  established  for  the  most  recently 
completed  segment  of  this  proceeding 
for  the  manufacturer  of  the  subject 

*  See  Antidumping  and  Countervailing  Duty 
Proceedings:  Assessment  of  Antidumping  Duties.  68 
FR  23954  (May  6,  2003)  (reseller  policy). 
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merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  32.62 
percent,  the  all-others  rate  established 
in  the  original  antidumping 
investigation.^  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  further  notice. 

Notihcations 

This  notice  also  serves  as- a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Department’s  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the  i 
disposition  of  proprietary  infofrtiation 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary'  -  -  i 
inforniation  in  ibis' segrrienti!>f'the  >  •  ' 

proceeding.!Tim^y  ttotification 

of  the  return  or^des^pt^qn  9^  \  j 

materials  or  conversion^o  judicial 
protective  order  is  Weffebyi^^iiested.  ' 
Failure  to  comply'  v^ith  tlii6Teglil*alT:6iis ' 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  notice  is  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)  of  the  Tariff  Act  of  1930,  as 
amended. 

Dated:  December  20,  2013. 

Ronald  K.  Lorentzen, 

Acting  Assistant  Secretary  for  Enforcement 
and  Compliance. 

LFR  Doc.  2013-31343  Filed  12-30-13;  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-489-5011 

Welded  Carbon  Steel  Standard  Pipe 
and  Tube  Products  From  Turkey:  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  2011-2012 

AGENCY:  Enforcement  and  Compliance,  . 
formerly  Import  Administration, 


®  See  Final  Determination  of  Sales  at  Less  than 
Fair  Value:  Circular  Welded  Non-Alloy  Steel  Pipe 
From  Mexico,  57  FR  42953  (September  17, 1992). 


International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  June  7,  2013,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  welded 
carbon  steel  standard  pipe  and  tube 
products  (welded  pipe  and  tube)  from 
Turkey. ^  The  period  of  review  (POR)  is 
May  1,  2011,  through  April  30,  2012.  * 
Based  on  our  analysis  of  the  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  Therefore, 
the  final  results  differ  from  the 
preliminary  results.  The  final  weighted- 
average  dumping  margins  for  the 
reviewed  firms  are  listed  below  in  the 
section  entitled  “Final  Results  of  the 
Review.”  Further,  we  find  that  two 
companies  had  no  shipments  of  subject 
merchandise  during  the  POR.2 
DATES:  Effective  Date:  December  31, 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  Cho,  Fred  Baker,  or  Robert 
James,  AD/CVD  Operations,  Office  VI, 
Enforcement  and  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202) 
482-5075,  (202)  482-2924,  or  (202)  482- 
0649,  respectively. 

Background 

On  June  7,  2013,  the  Department 
published  the  Preliminary  Results,  and 
invited  interested  parties  to  comment.^ 
On  July  22,  2013,  we  received  case 


’  See  Welded  Carbon  Steel  Standard  Pipe  and 
Tube  Products  from  Turkey:  Preliminary  Results  of 
Antidumping  Duty  Administrative  Review;  201 1- 
2012.  78  FR  34340  ()une  7,  2013)  [Preliminary 
Results). 

2  The  Department  initiated  a  review  on  the 
Borusan  Group,  Borusan  Mannesmann  Boru  Sanayi 
ve  Ticaret  A.S.,  Borusan  Istilcba)  Ticaret  T.A.S., 
Borusan  Holding  A.S.,  and  Borusan  Lojistik  Dagitim 
Depolama  Tasimacilili  ve  Tic  A.S.  (collectively, 
Borusan  );  ERBOSAN  Erciyas  Boru  Sanayi  ve 
Ticaret  A.S.  (Erbosan);  Toscelik  Profil  ve  Sac 
Endustrisi  A.S.,  Toscelik  Metal  Ticaret  A.S.,  and 
Tosyali  Dis  Ticaret  A.S.  (collectively,  Toscelik);  the 
Yucel  Group,  Cayirova  Boru  Sanayi  ve  Ticaret  A.S., 
Yucel  Boru  ve  Profil  Endustrisi  A.S.,  and  Yucelboru 
Ihracat  Ithalat  ve  Pazarlama  A.S.  (collectively, 
Yucel).  As  noted  in  the  preliminary  results,  with 
respect  to  the  Borusan  entities,  only  Borusan 
Mannesmann  Boru  Sanayi  ve  Ticaret  A.S.  had 
reviewable  sales  during  the  POR.  See  Preliminary 
Results,  78  FR  at  34340  n.  4.  Furthermore,  as  we 
stated  in  the  draft  cash  deposit  instructions 
accompanying  the  preliminary  results,  several  of 
the  Borusan  entities  no  longer  exist.  See  draft  cash 
deposit  instructions  in  Attachment  2  of  the 
memorandum  entitled  “Preliminary  Results  of  the 
2011-2012  Administrative  Review  of  Welded 
Carbon  Steel  Standard  Pipe  and  Tube  Products  from 
Turkey,”  dated  June  3,  2013.  Erbosan  also  had 
reviewable  sales.  As  noted  below,  we  have 
determined  that  neither  Toscelik  nor  Yucel  had 
reviewable  entries  during  the  POR.  ^ 

3  See  Preliminary  Results,  78  FR  at  34341. 


briefs  from  domestic  producers 
Wheatland  Tube  Company  (Wheatland) 
and  United  States  Steel  Corporation 
(U.S.  Steel),  as  well  as  from  respondent 
Borusan.  On  August  1,  2013,  we 
received  rebuttal  briefs  from  Borusan 
and  Erbosan.  On  August  2,  2013,  we 
received  rebuttal  briefs  from  Wheatland 
and  U.S.  Steel. 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Order 

The  merchandise  subject  to  the  order 
is  welded  pipe  and  tube.  The  welded 
pipe  and  tube  subject  to  the  order  is 
currently  classifiable  under  subheading 
7306.30.10.00,  7306.30.50.25, 
7306.30.50.32,  7306.30.50.40, 
7306.30.50.55,  7306.30.50.85,  and 
7306.30.50.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 

A  fullr,written  fjps^jjjptinn  of  the  scope 
of  the  brder  is  contained  in  the 
memorandum  from  Christia»  Marsh, 
Deputy  Assist^pt  Secretary  for 
Antidu?i™h^  fin^'^ountervailing  Duty 
Ope'fiSS^ir  toTa^iJ*Piquado,  Assistant 
Secrlity^  <661*  EirfoYtement  and 
Compliance,  “Issues  and  Decision 
Memorandum  for  Final  Results  of  the 
Antidumping  Duty  Administrative 
Review:  Welded  (Carbon  Steel  Standard 
Pipe  and  Tube  Products  from  Turkey; 
2011-2012”  (Issues  and  Decision 
Memorandum),  which  is  hereby 
adopted  by  this  notice  and  incorporated 
herein  by  reference.  The  written 
description  is  dispositive. 

Final  Determination  of  No  Shipments 

As  noted  in  the  Preliminary  Results, 
we  received  no-shipment  claims  from 
two  companies  under  review — Yucel 
and  Toscelik.^  These  companies 
reported  that  they  made  no  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POR.®  U.S.  Customs 
and  Border  Protection  (CBP)  confirmed 
that  it  did  not  identify  evidence  of 
shipments  from  either  company. 
Following  publication  of  the 
Preliminary  Results,  we  received  no 
comments  from  interested  parties 
regarding  these  companies.  As  a 
consequence,  and  because  the  record 
contains  no  evidence  to  the  contrary,  we 
continue  to  find  that  neither  company 
made  any  shipments  during  the  POR. 
Accordingly,  consistent  with  the 


■*  See  Preliminary  Results,  78  FR  at  34340-41. 

®  For  a  full  explanation  of  the  Department’s 
analysis,  see  the  Preliminary-Results  and 
accompanying  Preliminary  Decision  Memorandum 
at  3. 
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Department’s  practice,  we  intend  to 
instruct  CBP  to  liquidate  any  existing 
entries  of  merchandise  produced  by 
Yucel  or  Toscelik,  but  exported  by  other 
parties,  at  the  all-others  rate.® 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  are  addressed  in  the  Issues  and 
Decision  Memorandum.  A  list  of  the 
issues  which  parties  raised  and  to 
which  we  respond  in  the  Issues  and 
Decision  Memorandum  is  attached  to 
this  notice  as  an  Appendix.  The  Issues 
and  Decision  Memorandum  is  a  public 
document  and  is  on  file  electronically 
via  Enforcement  and  Compliance’s 
Antidumping  and  Countervailing  Duty 
Centralized  Electronic  Service  System 
(lA  ACCESS).  LA  ACCESS  is  available  to 
registered  users  at  http:// 
iaaccess.trade.gov,  and  it  is  available  to 
all  parties  in  the  Central  Records  Unit, 
room  7046  of  the  main  Department  of 
Commerce  building.  In  addition,  a 
complete  version  of  the  Issues  and 
Decision  Memorandum  can  be  accessed 
directly  at  http://enforcement.trade.gov/ 
frn/.  The  si^ed  Issues  and  Decision 
Memorandum  and  the  electronic 
version  of  the  Issues  and  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Resnlts 

Based  on  a  review  of  the  record  and 
our  analysis  of  the  comments  received 
from  interested  parties  on  the 
Preliminary  Results,  we  made  changes 
to  the  margin  calculations  for  Borusan. 
Specifically,  we  have  used  costs  for  the 
six-month  period  immediately 
preceding  the  POR  for  the  sales  during 
the  seven  month  sales  reporting  window 
prior  to  the  POR:  revised  the  calculation 
of  home  market  direct  selling  expenses 
to  include  certain  factoring  costs  in  that 
adjustment;  revised  Borusan’s  duty 
drawback  adjustment  to  exclude 
amounts  related  to  scrap  and  second- 
quality  pipe  which  were  not  re¬ 
exported;  and  removed  Borusan’s  non- 
VAT  home  market  sales  from  the 
calculations.  For  detailed  information, 
see  the  Issues  and  Decision 
Memorandum. 

Final  Results  of  the  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  weighted- 
average  dumping  margins  exist  for  the 
period  May  1.  2011,  through  April  30, 
2012: 


®  See,  e.g..  Magnesium  Metal  From  the  Russian 
Federation:  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  75  Fit  26922,  26923 
(May  13.  2010),  unchanged  in  Magnesium  Metal 
From  the  Russian  Federation:  Final  Results  of 
Antidumping  Duty  Administrative  Review,  75  FR 
56989  (September  17,  2010).  ’ 


Manufacturer/exporter 

Weighted- 

average 

dumping 

margin 

(percent) 

Borusan  Mannesmann  Boru 

Sanayi  ve  Ticaret  A.S . . . 

1.79 

ERBOSAN  Erciyas  Boru  Sanayi 

ve  Ticaret  A.S . 

0.0 

Di^losure 

We  intend  to  disclose  the  calculations 
performed  within  five  days  of  the  date 
of  publication  of  this  notice  to  parties  in 
this  proceeding  in  accordance  with  19 
CFR  351.224(b). 

Assessment  Rates 

The  Department  shall  determine,  and 
CBP  shall  assess,  antidumping  duties  on 
all  appropriate  entries  covered  by  this 
review  pursuant  to  section  751(a)(2)(C) 
of  the  Act  and  19  CFR  351.212(b).  The ' 
Department  intends  to  issue  assessment 
instructions  to  CBP  15  days  after  the 
date  of  publication  of  these  final  results 
of  review. 

For  Borusan,  because  its  weighted- 
average  dumping  margin  is  not  zero  or 
de  minimis  (/.e.,  less  than  0.5  percent), 
the  Department  has  calculated  importer- 
specific  antidumping  duty  assessment 
rates.  We  calculated  importer-specific 
ad  valorem  antidumping  duty 
assessment  rates  by  aggregating  the  total 
amount  of  dumping  calculated  for  the 
examined  sales  of  each  importer  and 
dividing  each  of  these  amounts  by  the 
total  entered  value  associated  with  those 
sales.  We  will  instruct  CBP  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  where  an 
importer-specific  assessment  rate  is  not 
zero  or  de  minimis.  Pursuant  to  19  CFR 
351.106(c)(2),  we  will  instruct  CBP  to 
liquidate  without  regeird  to  antidumping 
duties  any  entries  for  which  the 
importer-specific  assessment  rate  is  zero 
or  de  minimis. 

For  Erbosan,  we  will  instruct  CBP  to 
liquidate  all  entries  during  the  POR 
without  regard  to  antidumping  duties 
because  its  weighted-average  dumping 
margin  in  these  final  results  is  zero.^ 

The  Department  clarified  its 
“automatic  assessment”  regulation  on 
May  6,  2003.  See  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  68 
FR  23954  (May  6,  2003)  [Assessment 
Policy  Notice),  This  clarification  applies 
to  entries  of  subject  merchandise  during 
the  POR  produced  by  companies 


^  See  Antidumping  Proceeding:  Calculation  of  the 
Weighted-Average  Dumping  Margin  and 
Assessment  Rate  in  Certain  Antidumping  Duty 
Proceedingsi^ina!  Modification,  77  FR  8103 
(February  14,  2012). 


included  in  these  final  results  of  review 
for  which  the  reviewed  companies  did 
not  know  that  the  merchandise  they 
sold  to  an  intermediary  (e.g.,  a  xeseller, 
trading  company,  or  exporter)  was 
destined  for  the  United  States.  In  such 
instances,  we  will  instruct  CBP  to 
liquidate  unreviewed  entries  at  the  all- 
others  rate  established  in  the  less-than- 
fair-value  (LTFV)  investigation  ®  if  there 
is  no  rate  for  the  intermediate 
company(ies)  involved  in  the 
transaction.  See  Assessment  Policy 
Notice  for  a  full  discussion  of  this 
clarification. 

For  Yucel  and  Toscelik,  because  the 
Department  has  determined  that  each  of 
these  respondents  had  no  shipments 
during  the  POR  for  which  they  had 
knowledge,  all  entries  entered  under 
each  of  their  cash  deposit  rates  will  be 
liquidated  at  the  all-others  rate 
established  in  the  LTFV  investigation.^ 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(2)(C)  of  the  Act:  (1) 

The  cash  deposit  rates  for  Borusan  and 
Erbosan  will  be  equal  to  the  weighted- 
average  dumping  margins  established  in 
the  final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  participating  in  this 
review,  as  well  as  for  Yucel  and 
Toscelik,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
established  from  a  completed  segment 
of  this  proceeding  for  the  most  recent 
period;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  previous 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  from  a  completed  segment 
of  this  proceeding  for  the  most  recent 
period  for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  14.74 
percent,  the  all-others  rate  established 
in  the  LTFV  investigation.^®  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  further 
notice. 

Notification  to  Importers 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 


®  See  Antidumping  Duty  Order;  Welded  Carbon 
Steel  Standard  Pipe  and  Tube  Products  From 
Turkey.  51  FR  17784,  17784  (May  15, 1986). 

^Id. 

'°Id. 
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responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  wnth  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
.antidumping  duties  occurred,  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Notification  to  Interested  Parties 

In  accordance  with  19  CFR 
351.305(a)(3),  this  notice  serves  as  the 
only  reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO.  Timely  written 
notification  of  return  or  destruction  of 
APO  materials,  or  conversion  to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  segulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  final  results  of  review  and 
notice  are  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  December  23,  2013. 

Paul  Piquado, 

Assistant  Secretary  for  Enforcement  and 
Compliance. 

Appendix 

List  of  Topics  Discussed  in  the  Issues  and 
Decision  Memorandum 

Issues 

Bonisan 

Comment  1:  Significance  of  Cost  Changes 
Comment  2:  Date  of  Sale  for  U.S.  Sales 
Comment  3:  Home  Market  Direct  Selling 
Expenses  and  Factoring  Costs 
Comment  4:  Duty  Drawback  for  U.S.  Sales 
Comment  5:  Whether  to  Remove  the  Non- 
VAT  Sales  from  the  Home  Market  Sales 
Data  Prior  to  Making  Sales  Comparisons 
Comment  6:  Withdraw  of  the  Regulatory 
Provisions  Governing  Targeted  Dumping  in 
Less-Than-Fair-Value  Investigations 
Comment  7:  Consideration  of  an  Alternative 
Comparison  Method  in  Administrative 
Reviews 

Comment  8:  The  Average-to-Transaction 
Method  and  the  Denial  of  Offsets  for  Non- 
Dumped  Comparisons 
Comment  9:  Differential  Pricing  Issues 

'  Erbosan 

Comment  10:  Differential  Pricing  Issues 
[FRDoc.  2013-31344  Filed  12-30-13;  8:45  am] 

hlLLING  CODE  3510-D&-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-588-845] 

Stainiess  Steei  Sheet  and  Strip  in  Coils 
From  Japan:  Initiation  of  Exp^ited 
Changed  Circumstances  Review,  and 
Preiiminary  Results  of  Changed 
Circumstances  Review 

AGENCY:  Enforcement  and  Compliance 
(formerly  Import  Administration), 
International  Trade  Administration, 
Department  of  Commerce. 

DATES:  Effective  Date:  December  31, 

2013. 

SUMMARY:  In  response  to  a  request  ft-om 
Hitachi  Metals,  Ltd.  (Hitachi  Metals),  a 
producer/exporter  of  stainless  steel 
sheet  and  strip  in  coils  (SSSSC)  from 
Japan,  and  pursuant  to  section  751(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  19  CFR  351.216  and 
351.221(c)(3)(ii),  the  Department  is 
initiating  a  changed  circumstances 
review  and  issuing  this  notice  of 
preliminary.results.  We  have 
preliminarily  determined  that  Hitachi 
Metals  is  the  successor-in-interest  to  the 
merger  of  Hitachi  Metals  and  Hitachi 
Cable  Ltd.  (Hitachi  Cable). 

FOR  FURTHER  INFORMATION  CONTACT: 

Terre  Keaton  Stefanova  or  Rebecca 
Trainor,  AD/CVD  Operations,  Office  II, 
Enforcement  and  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce^  14th 
Street  and  Constitution  Avenue  NW.,  • 
Washington,  DC  20230;  telephone:  (202) 
482-1280  and  (202)  482-4007, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  27, 1999,  the  Department 
published  an  antidumping  duty  order 
on  SSSSC  from  Japan.^. 

On  November  13,  201 3, ^  Hitachi 
Metals  informed  the  Department  that 
effective  July  1,  2013,  it  had  merged 
with  Hitachi  Cable,^  and  requested  that: 
(1)  The  Department  conduct  an  ■ 
expedited  changed  circumstances 
review  under  19  CFR  351.211(c)(3)(ii)  to 
determine  that  it  is  the  successor-in- 


’  See  Notice  of  Amended  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and  Antidumping 
Duty  Order;  Stainiess  Steel  Sheet  and  Strip  in  Coils 
from  Japan,  64  Fed.  Reg.  40565  (July  27,  1999). 

2  See  Stainless  Steel  Sheet  and  Strip  from  Japan; 
Request  for  a  Changed  Circumstances  Review 
(November  13,  2013J  (CCR  Request). 

3  Hitachi  Cable  was  a  respondent  in  the  2007- 
2008  administrative  review  of  the  antidumping 
duty  order  on  SSSSC  from  Japan  and  received  a 
zero  percent  dumping  margin.  See  Stainiess  Steei 
Sheet  and  Strip  in  Coiisfrom  Japan:  Finai  Resuits 
of  Antidumping  Duty  Administrative  Review,  75  FR 
6631,  6633  (February  10,  2010). 


interest  to  Hitachi  Cable  for  purposes  of 
determining  antidumping  duty  cash 
deposits  and  liabilities:  and  (2)  the 
Department’s  successor-in-interest 
determination  be  retroactively  effective 
as  of  July  1,  2013,  the  date  on  which  the 
merger  was  completed.  We  received  no 
comments  from  any  other  interested 
party.' 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
certain  SSSSC.  Stainless  steel  is  an  alloy 
steel  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  The  subject  sheet  and  ' 
strip  is  a  flat-rolled  product  in  coils  that 
is  greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  (e.g.,  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  apd  strip  following 
such  processing. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
72J^.13. 00.31,  7219.13.00.51, 
7219.13X)0.71,  7219.13.00.81, 
7219.14.00.30,  7219.14.00.65, 
7219.14.00.90,  7219.32.00.05, 
7219.32.00.20,  7219.32.00.25, 
7219.32.00.35,  7219.32.00.36, 
7219.32.00.38,  7219.32.00.42, 
7219.32.00.44,  7219.33.00.05, 
7219.33.00.20,  7219.33.00.25, 
7219.33.00.35,  7219.33.00.36, 
7219.33.00.38,  7219.33.00.42, 
7219.33.00.44,  7219.34.00.05, 
7219.34.00.20,  7219.34.00.25, 
7219.34.00.30,  7219.34.00.35, 
7219.35.00.05,  7219.35.00.15, 
7219.35.00.30,  7219.35.00.35, 
7219.90.00.10,  7219.90.00.20, 
7219.90.00.25,  7219.90.00.60, 
7219.90.00.80,  7220.12.10.00, 
7220.12.50.00,  7220.20.10.10, 

7220.20.10.15,  7220.20.10.60, 

7220.20.10.80,  7220.20.60.05, 
7220.20.60.10,  7220.20.60.15, 
7220.20.60.60,  7220.20.60.80, 
7220.20.70.05,  7220.20.70.10, 

7220.20.70.15,  7220.20.70.60, 

7220.20.70.80,  7220.20.80.00, 
7220.20.90.30,  7220.20.90.60, 
7220.90.00.10,  7220.90.00.15, 
7220.90.00.60,  and  7220.90.00.80. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  Department’s  written 
description  of  the  merchandise  under 
review  is  dispositive. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  Sheet  and  strip 
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that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTS,  “Additional  U.S. 
Note”  1(d). 

Flapper  valve  steel  is  also  excluded 
from  the  scope  of  the  order.  This 
product  is  defined  as  stainless  steel  strip 
in  coils  containing,  by  weight,  between 
0.37  and  0.43  percent  carbon,  between 
1.15  and  1.35  percent  molybdenum,  and 
between  0.20  and  0.80  percent 
manganese.  This  steel. also  contains,  by 
weight,  phosphorus  of  0.025  percent  or 
less,  silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufactured  by 
means  of  vacuum  arc  remelting,  with* 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapper 
valve  steel  has  a  tensile  strength  of 
between  210  and  300  ksi,  yield  strength 
of  between  170  and  270  ksi,  plus  or 
minus  8  Icsi,  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 


automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0i03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in  • 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  “Arnokrome  111.’^“* 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non¬ 
magnetic  stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  ait  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  “Gilphy 
36.”  5 


Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
memganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 


"Arnokrome  III”  is  a  trademark  of  the  Arnold 
Engineeriifg  Company. 

®''‘Gilphy  36”  is  a  trademark  of  Imphy,  S.A. 


aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
us^d  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
“Durphynox  17.”® 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).^  This  steel  is  similaf  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
“GIN4  Mo.”  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus- of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
“GINS”  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  mangaqese  of  betiVeen  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  “GIN6.”® 

Initiation  and  Preliminary  Results 

Pursuant  to  section  751(b)(1)  of  the 
Act,  the  Department  will  conduct  a 
changed  circumstance  review  upon 
receipt  of  a  request  from  an  interested 
party  or  receipt  of  information 
concerning  an  antidumping  duty  order 


®  “Durphynox  17”  is  a  trademark  of  Imphy,  S.A. 
^This  list  of  uses  is  illustrative  and  provided  for  * 
descriptive  purposes  only.  * 

®“GIN4  Mo,”  “GINS”  and  “GIN6”  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 
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which  shows  changed  circumstances 
sufficient  to  warrant  a  review  of  the  ’ 
order. 

As  noted  above  in  the  “Background” 
section,  we  have  received  information 
indicating  that  on  July  1,  2013,  Hitachi 
Metals  merged  with  Hitachi  Cable,  and 
assumed  all  operations  for  the 
production  and  sale  of  the  subject 
merchandise.  This  constitutes  changed 
circumstances  warranting  a  review  of 
this  order.9  Therefore,  in  accordance 
with  section  751(b)(1)  of  the  Act,  we  are 
initiating  a  changed  circumstances 
review  based  upon  the  information 
contained  in  Hitachi  Metals’ 
submission. 

Section  351.221(c)(3)(ii)  of  the 
Department’s  regulations  permits  the 
Department  to  combine  the  notice  of 
initiation  of  a  changed  circumstances 
review  and  the  notice  of  preliminary . 
results  if  the  Department  concludes  that 
expedited  action  is  warranted.  In  this 
instance,  because  we  have  on  the  record 
the  information  necessary  to  make  a 
preliminary  finding,  we  find  that 
expedited  action  is  warranted,  and  have 
combined  the  notice  of  initiation  and 
the  notice  of  preliminary  results. 

In  making  a  successor-in-interest 
determination,  the  Department 
examines  several  factors,  including  but 
not  limited  to,  changes  in:  (1) 
Management;  (2)  production  facilities; 

(3)  supplier  relationships;  and  (4) 
customer  base.^^  While  no  single  factor 
or  combination  of  these  factors  will 
necessarily  provide  a  dispositive 
indication  of  a  successor-in-interest 
relationship,  the  Department  will 
generally  consider  the  new  company  to 
be  the  successor  to  the  previous 
company  if  the  new  company’s  resulting 
operation  is  not  materially  dissimilar  to 

that  of  its  predecessor. Thus,  if  the 

evidence  demonstrates  that,  with 
respect  to  the  production^nd  sale  of  the 
subject  merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
the  former  company,  the  Department 
will  accord  the  new  company  the  same 


9  See  19  CFR  351.216(d). 

See  the  CCR  Request. 

”  See,  e.g.,  Pressure  Sensitive  Plastic  Tape  from 
Italy:  Preliminary  Results  of  Antidumping  Duty^ 
Changed  Circumstances  Review:,  75  FR  8925  (Feb. 
26,  2010),  unchanged  in  Pressure  Sensitive  Plastic 
Tape  From  Italy:  Final  Results  of  Antidumping  Duty 
Changed  Circumstances  Review,  75  FR  27706  (May 
18,  2010):  Brake  Rotors  From  the  People's  Republic 
of  China:  Final  Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative  Review,  70  FR 
69941  (November  18,  2005)  [Brake  flofors),  citing 
Brass  Sheet  and  Strip  from  Canada:  Final  Results 
of  Antidumping  Duty  Administrative  Review,  57  FR 
2460  (May  13, 1992);  and  Structural  Steel  Beams 
from  Korea:  Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty  Administrative 
Review,  66  FR  15834  (March  21,  2001), 

See  e.g..  Brake  Rotors. 


antidumping  treatment  as  its 
predecessor. 

In  its  submission,  Hitachi  Metals 
explained  that  effective  July  1,  2013,  it 
merged  with  Hitachi  Cable.  Hitachi 
Metals  stated  that  the  merger  was 
conducted  on  an  equal  basis,  but 
procedurally  took  the  form  of  an 
absorption-type  merger  through  which 
Hitachi  Metals  became  the  surviving 
company  and  Hitachi  Cable  became 
extinct.  Hitachi  Metals  claimed  that 
since  the  merger  took  effect,  it  is 
operating  essentially  the  same  business 
as  the  former  Hitachi  Cable,  and  there 
has  been  no  significant  change  in 
management,  production  facilities, 
supplier  relationships,  or  customer  base 
with  respect  to  the  production  and  sale 
of  the  subject  merchandise.^'*  Hitachi 
Metals  submitted  detailed  i 
documentation  relating  to  the  merger  of 
the  two  companies  (e.g.,  shareholder 
meeting  report,' articles  of  incorporation, 
and  a  copy  of  the  merger  agreement).*^ 
With  respect  to  management,  Hitachi 
Metals  explained  that  one  of  the' 
objectives  of  the  inerger  was  to  improve 
business  efficiency  through  the  effective 
use  of  management  resources.*® 
Therefore,  its  management  team  doe.s 
not  include  all  of  the  former  Hitachi 
Cable  managers.  Hitachi  Metals  stated 
that  many  of  the  individuals  who  were 
responsible  for  making  decisions 
regarding  the  pricing  and  production 
practices  of  Hitachi  Cable  joined  the 
management  team  of  Hitachi  Metals, 
including  the  former  Chairman  of  the 
Board  of  Directors  and  the  former  Chief 
Executive  Officer  of  Hitachi  Cable. 
Additionally,  Hitachi  Metals  provided 
lists  of  directors  and  officers  in  both 
companies  to  support  its  claim  that 
there  are  six  former  Hitachi  Cable 
managers  employed  as  officers  at 
Hitachi  Metals,  making  major  decisions 
regarding  the  production  and  sale  of  the 
subject  merchandise.*^ 

Hitachi  Metals  further  explained  that 
its  current  organizational  structure  is 
substantially  similar  to  that  of  Hitachi 
Cable,  the  only  difference  being  that  the 
management  team  of  the  former 
company  is  now  integrated  into  the 
larger  management  structure  of  Hitachi 
Metals.*®  The  documentation  submitted 
in  the  CCR  Request  shows  that  the 
former  executive  director  of  Hitachi 
Cable  now  serves  as  vice  president  of 
Hitachi  Metals  and  president  of  the 


See  CCR  Request  at  3. 

See  CCR  Request  at  4. 

’s  See  CCR  Request  at  3  and  Exhibits  la  through 
Id. 

See  CCR  Request  at  5. 

See  CCR  Request  at  5-6  and  Exhibits  2-3. 

'®  See  CCR  Request  at  6-7. 


company’s  cable  materials  business, 
which  includes  the  production  and  sale 
of  SSSSC.*® 

Based  on  this  information,  and  in 
particular,  based  on  the  fact  that  Hitachi 
Metals’  management  team  included 
several  Hitachi  Cable  managers,  we 
preliminarily  find  that  the 
reorganization  resulting  from  the  merger 
of  the  two  companies  did  not  result  in 
management  that  was  materially 
dissimilar  with  respect  to  the  subject 
merchandise. 

With  respect  to  production  facilities, 
Hitachi  Metals  stated  that  it  did  not 
produce  the  subject  merchandise  prior 
to  the  merger,  and  that  the  only  facility 
producing  the  subject  merchandise  is 
the  one  formerly  operated  by  Hitachi 
Cable.2°  In  addition  to  production 
capacity,  Hitachi  Metals  provided  the 
name  and  address  of  this  factory,  which 
is  the  same  as  the  factory  in  which 
Hitachi  Cable  produced  the  subject 
merchandise  during  the  period  of  the 
2007-2008  administrative  review,  the 
most  recent  review  of  the  antidumping 
duty  order  of  SSSSC  from  Japan.^* 

Based  on  this  information,  we 
preliminarily  find-  that  the  merger  did 
not  result  in  material  changes  to  the 
production  of  the  subject  merchandise. 

With  respect  to  suppliers  and 
customers,  Hitachi  Metals  provided 
charts  showing  no  difference  between 
suppliers  and  customers  before  and  after 
the  merger.22  Hitachi  Metals  explained 
that  the  merger  had  no  effect  on  the 
customers  or  sales  practices  in  either  the 
U.S.  or  Japanese  markets,  as  Hitachi 
Metals  sells  the  subject  merchandise  to 
the  same  customers  in  exactly  the  same 
manner  as  Hitachi  Cable  did.  The  only 
difference  cited  by  Hitachi  Metals  is  that 
Hitachi  Cable’s  U.S.  subsidiary,  Hitachi 
Cable  America  Inc.,  became  a  subsidiary 
of  Hitachi  Metals  after  the  merger.^^ 

,  Based  on  the  evidence  reviewed,  we 
preliminarily  determine  that  Hitachi 
Metals  is  the  successor-in-interest  to  the 
merger  of  Hitachi  Metals  and  Hitachi 
Cable.  Specifically,  we  find  that  the 
merger  of  these  two  companies  resulted 
in  no  significant  changes  to 
management,  production  facilities, 
supplier  relationships,  and  customers 
with  respect  to  the  production  and  sale 
of  the  subject  merchandise.  Thus, 
Hitachi  Metals  operates  as  the  same 
business  entity  as  Hitachi  Cable  with 
respect  to  the  subject  merchandise.  If 
the  Department  upholds  this 
preliminary  determination  in  the  final 


See  CX;R  Request  at  Exhibits  4-5. 
See  CCR  Request  at  2  and  7. 

See  CCR  Request  at  Exhibit  6. 
See  CCR  Request  at  Exhibit5^7-9. 
See  CCR  Request  at  8-9. 
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■results,  Hitachi  Metals  will  retain  the 
antidumping  duty  deposit  rate  currently 
assigned  to  Hitachi  Cable  with  respect 
to  the  Subject  merchandise  (i.e.,  0.00 
percent).  However,  because  cash 
deposits  are  only  estimates  of  the 
amount  of  antidumping  duties  to  be 
assessed,  changes  in  cash  deposit  rates 
are  not  made  retroactively.^^  Therefore, 
no  retroactive  change  will  be  made  to 
Hitachi  Metals’  cash  deposit -rate,  as 
Hitachi  Metals  requested.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  this  changed 
circumstances  review,  we  will  instruct 
U.S.  Customs  and  Border  Protection  not 
to  suspend  liquidation  of  entries  of 
SSSSC  made  by  Hitachi  Metals, 
effective  on  the  publication  date  of  the 
final  results. 

Public  Comment 

Interested  parties  may  submit  case 
briefs  and/or  written  comments  not  later 
than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  which  must  be  limited  to 
issues  raised  in  such  briefs  or 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  Parties  who  submit  case  or 
rebuttal  briefs  are  encouraged  to  submit 
with  each  argument:  (1)  A  statement  of 
the  issue;  (2)  a  brief  summary  of  the 
argument;  and  (3)  a  table  of  authorities. 
All  comments  are  to  be  filed 
electronically  using  Enforcement  and 
Compliance’s  Antidumping  and 
Countervailing  Duty  Centralized 
Electronic  Service  System  (LA  ACCESS) 
available  to  registered  users  at  http:// 
iaaccess.trade.gov  and  in  the  Central 
Records  Unit,  Room  7046  of  the  main 
Department  of  Commerce  building,  and 
must  also  be  served  on  interested 
parties.25  An  electronically  filed 
document  must  be  received  successfully 
in  its  entirety  by  lA  ACCESS  by  5:00 
p.m.  Eastern  Standard  Time  on  the  day 
it  is  due.26 

Consistent  with  19  CFR  351.216(e), 
we  will  issue  the  final  results  of  this 
changed  circumstances  review  no  later 
than  270  days  after  the  date  on  which 
this  review  was  initiated,  or  within  45 
days  if  all  parties  agree  to  our 
preliminary  finding.  We  are  issuing  and 
publishing  this  finding  and  notice  in 


See  Notice  of  Initiation  and  Preliminary  Results 
of  Antidumping  Duty  Changed  Circumstances 
Review:  Certain  Frozen  Warmwater  Shrimp  from 
India,  77  FR  64953  (October  24.  2012);  see  also 
Certain  Hot-Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom:  Final  Results 
of  Changed-Circumstances  Antidumping  and 
Countervailing  Duty  Administrative  Reviews.  64  FR 
66880  (November  30,  1999). 

See  19  CFR  351.303(f). 

28  See  19  CFR  351.303(b). 


accordance  with  sections  751(b)(1)  and 
777(i)(l)  of  the  Act  and  19  CFR  351.216. 

Dated:  December  24,  2013. 

Christian  Marsh, 

Acting  Assistant  Secretary  for  Enforcement 
and  Compliance. 

(FR  Doc.  2013-31342  Filed  12-30-13;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-549-831] 

Steel  Threaded  Rod  From  Thailand: 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Affirmative 
Preliminary  Determination  of  Critical 
Circumstances 

AGENCY:  Enforcement  and  Compliance,  * 
formerly  Import  Administration, 
International  Trade  Administration, 
Department  jof  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  “Department”)  preliminarily 
determines  that  steel  threaded  rod  from 
Thailand  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  (“LTFV”),  as  provided  in  section 
733(b)  of  the  Tariff  Act  of  1930,  as 
amended  (the  “Act”).  The  period  of 
investigation  (“POI”)  is  April  1,  2012, 
through  March  31,  2013.  The  estimated 
weighted-average  dumping  margins  of 
sales  at  LTFV  are  listed  in  the 
“Preliminary  Determination”  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  this  preliminary 
determination. 

DATES:  Effective  Date:  December  31, 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raquel  Silva  or  Laurel  LaCivita,  AD/ 
CVD  Operations,  Office  III,  Enforcement 
and  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-6475  or  (202)  482- 
4243. 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Investigation 

The  merchandise  covered  by  this 
investigation  is  steel  threaded  rod.  Steel 
threaded  rod  is  certain  threaded  rod, 
bar,  or  studs,  of  carbon  quality  steel, 
having  a  solid,  circular  cross  section,  of 
any  diameter,  in  any  straight  length,  that 
have  been  forged,  turned,  cold-drawn, 
cold-rolled,  machine  straightened,  or 
otherwise  cold-finished,  and  into  which 
threaded  grooves  have  been  applied.  In 
addition,  the  steel  threaded  rod,  bar,  or 
studs  subject  to  this  investigation  are 
non-headed  and  threaded  along  greater 


than  25  percent  of  their  total  length.  A 
variety  of  finishes  or  coatings,  such  as 
plain  oil  finish  as  a  temporary  rust 
protectant,  zinc  coating,  (i.e.,  galvanized, 
whether  bj  electroplating  or  hot- 
dipping),  paint,  and  other  similar 
finishes  and  coatings,  may  be  applied  to 
the  merchandise.  For  a  complete 
description  of  the  scope  of  the 
investigation,  see  Appendix  1  to  this 
notice. 

Tolling  of  Deadlines  for  Preliminary 
Determination 

As  explained  in  the  memorandum 
from  the  Assistant  Secretary  for 
Enforcement  and  Compliance,  the 
Department  has  exercised  its  discretion 
to  toll  deadlines  for  the  duration  of  the 
closure  of  the  Federal  Government  from 
October  1,  through  October  16,  2013.^ 
Therefore,  all  deadlines  in  this  segment 
of  the  proceeding  have  been  extended 
by  16  days.  If  the  new  deadline  falls  on 
a  non-business  day,  in  accordance  with 
the  Department’s  practice,  the  deadline 
will  become  the  next  business  day.^  The 
revised  deadline  for  the  preliminary 
determination  of  this  investigation  is 
now  December  20,  2013. 

Methodology 

The  Department  has  conducted  this 
investigation  in  accordance  with  section 
731  of  the  Act.  Because  the  only 
selected  mandatory  respondent. 

Tycoons  Worldwide  Group  (Thailand) 
Public  Co.,  Ltd.  (“Tycoons”),  failed  to 
respond  to  the  Department’s 
questionnaire,  we  have  preliminarily 
determined  to  apply  adverse  facts 
available  to  this  respondent,  in 
accordance  with  section  776  if  the  Act 
and  19  CFR  351.308.  The  critical 
circumstances  allegation  has  been 
analyzed  in  accordance  with  section 
733(e)(l>of  the  Act  and  19  CFR  351.206. 

For  a  full  description  of  the 
methodology  underlying  our 
conclusions,  see  the  Memorandum  to 
Ronald  K.  Lorentzen,  Acting  Assistant 
Secretary  for  Enforcement  and 
Compliance  fi’om  Christian  Marsh, 
Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty 
Operations  entitled  “Decision 
Memorandum  for  the  Preliminary 
Determination  of  the  Antidumping  Duty 
Investigation  of  Steel  Threaded  Rod 
from  Thailand,”  dated  concurrently 
with  and  hereby  adopted  by  this  notice 


’  See  Memorandum  for  the  Record  from  Paul 
Piquado,  Assistant  Secretary  for  Enforcement  and 
Compliance,  “Deadlines  Affected  by  the  Shutdown 
of  the  Federal  Government”  (October  18,  2013). 

2  See  Notice  of  Clarification:  Application  of  "Next 
Business  Day"  Rule  for  Administrative 
Determination  Deadlines  Pursuant  to  the  Tariff  Act 
of  1930,  As  Amended,  70  FR  24533  (May  10,  2005). 
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(“Preliminary  Decision  Memorandum”). 
The  Preliminary  Decision  Memorandum 
is  a  public  document  and  is  on  file 
electronically  via  Enforcement  and 
Compliance’s  Antidumping  and 
Countervailing  Duty  Centralized 
Electronic  Service  System  (“lA 
ACCESS”).  lA  ACCESS  is  available  to 
registered  users  at  http:// 
iaaccess.trade.gov,  and  is  available  to  all 
parties  in  the  Central  Records  Unit,  - 
room  7046  of  the  main  Department  of 
Commerce  building.  In  addition,  a 
complete  version  of  the  Preliminary 
Decision  Memorandum  can  be  accessed 
directly  on  the  internet  at  http://- 
enforcement. trade.gov/frn/.  The  signed 
Preliminary  Decision  Memorandum  and 
the  electronic  versions  of  the 
Preliminary  Decision  Memorandum  are 
identical  in  content. 

Preliminary  Affirmative  Determination 
of  Critical  Circumstances 

On  November  22,  2013,  Petitioners  ^ 
filed  a  timely  critical  circumstances 
allegation,  pursuant  to  section  773(e)(1) 
of  the  Act  and  19  CFR  351.206(c)(1), 
alleging  that  critical  circumstances  exist 
with  respect  to  imports  of  the 
merchandise  imder  consideration.**  In 
accordance  with  19  CFR 
351.206(c)(2)(i),  when  a  critical 
circumstances  allegation  is  submitted 
more  than  20  days  before  the  scheduled 
date  of  the  preliminary  determination, 
the  Department  must  issue  a 
preliminary  finding  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  no  later 
than  the  date  of  the  preliminary 
determination.  We  have  conducted  an 
analysis  of  critical  circumstances  in 
accordance  with  section  733(c)  of  the 
Act  and  19  CFR  351.206,  and  have 
preliminarily  determined  that:  (1) 
Importers  knew  or  should  have  known 
that  the  exporter  was  selling  the 
merchandise  under  consideration  at 
LTFV  and  that  there  was  likely  to  be 
material  injury  in  accordance  with 
section  733(e)(l)(A)(ii)  of  the  Act;  and 
(2)  imports  of  the  subject  merchandise 
have  been  massive  over  a  relatively 
short  period  in  accordance  with  section 
733(e)(1)(B)  of  the  Act.  For  a  full 
description  of  the  methodology  and 
results  of  our  analysis,  please  see  the 
Preliminary  Decision  Memorandum. 


3  The  petition  was  filed  by  All  America  Threaded 
Products  Inc.,  Bay  Standard  Manufacturing  Inc., 
and  Vulcan  Threaded  Products  Inc.  (“Petitioners”). 

*See  letter  from  Petitioners,  “Antidumping 
Investigation  of  Steel  Threaded  Rod  ft'om  Thailand: 
Petitioners’  Allegation  of  Critical  Circumstances,” 
date  November  22,  2013. 


All  Others  Rate  * 

Section  735(c)(5)(A)  of  the  Act 
provides  that  the  estimated  “all  others” 
rate  shall  be  an  amount  equal  to  the 
weighted  average  of  the  estimated 
weighted-average  dumping  margins 
established  for  exporters  and  producers 
individually  investigated,  excluding  any 
zero  or  de  minimis  margins,  and  any 
margins  determined  entirely  under 
section  776  of  the  Act.  Tycoons  is  the 
only  company  being  individually 
examined  in  this  investigation,  but  its 
margin  was  determined  entirely  under 
section  776  of  the  Act.  In  cases  where 
no  weighted-average  dumping  margins 
besides  zero  de  minimis,  or  determined 
entirely  under  section  776  of  the  Act 
have  been  established  for  individually 
investigated  entities,  the  Department 
averages  the  margins  calculated  by  the 
Petitioner  in  the  petition  and  applies  the 
result  to  all  other  entities  not 
individually  examined.^ 

Preliminary  Determination 

We  preliminary  determine  the 
weighted-average  dumping  margins  are 
ars  follows: 


Weighted- 

average 

Producer  or  exporter 

dumping 

margin 

(percent) 

Tycoons  Worldwide  Group 

(Thailand)  Public  Co.,  Ltd . 

74.90 

All  Others . 

68.41 

Disclosure 

The  Department  intends  to  disclose  to 
parties  the  calculations  performed  in 
connection  with  this  preliminary 
determination  within  five  days  of  the 
date  of  publication  of  this  notice.® 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  the  preliminary 
determination.  Interested  parties  may 
submit  case  briefs  to  the  Department  no 
later  30  days  after  the  date  of 
publication  of  the  preliminary 
determination.^  Rebuttal  briefs,  the 
content  of  which  is  limited  to  the  issues 
raised  in  the  case  briefs,  must  be  filed 
within  five  days  firom  the  deadline  date 
for  the  submission  of  case  briefs.®  A  list 


®  See  Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sodium  Nitrite  from 
the  Federal  Republic  of  Germany,  73  FR  21909 
(April  23,  2008);  unchanged  in  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair  Value: 
Sodium  Nitrite  from  the  Federal  Republic  of 
Germany.  73  FR  38986  (July  8,  2008). 

6  See  19  CFR  351.224(b). 

7  See  19  CFR  351.309(c)(l)(i). 

»  See  19  CFR  351.309(d)(ll  and  19  CFR 
351.309(d)(2). 


of  authorities  used,  a  table  of  contents, 
and  an  executive  summary  of  issues 
should  accompany  any  briefs  submitted 
to  the  Department.®  Executive 
sunlmaries  should  be  limited  to  five 
pages  total,  including  footnotes. 
Interested  parties  who  wish  to  comment 
on  the  preliminary  determination  must 
file  briefs  electronically  using  lA 
ACCESS.  An  electronically  filed 
document  must  be  received  successfully 
in  its  entirety  by  the  Department’s 
electronic  records  system,  lA  ACCESS, 
by  5  p.m.  Eastern  Standard  Time  on  the 
date  the  document  is  due. 

In  accordance  with  section  774  of  the 
Act,  the  Department  will  hold  a  hearing, 
if  timely  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs,  provided  that  such  a  hearing  is 
requested  by  an  interested  party.*® 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Enforcement  and  Compliance,  U.S. 
Department  of  Commerce,  filed 
electronically  using  lA  ACCESS,  as 
noted  above.  An  electronically  filed 
request  must  be  received  successfully  in 
its  entirety  by  the  Department’s 
electronic  records  system,  lA  ACCESS, 
by  5  p.m.  Eastern  Standard  Time  within 
30  days  after  the  date  of  publication  of 
this  notice.**  Requests  should  contain 
the  following  information:  (1)  The 
party’s  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.*^  If  a  request  for  a  hearing  is 
made,  we  will  inform  parties  of  the 
scheduled  date  for  the  hearing  which 
will  be  held  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. *3 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  normally  will  direct  U.S. 
Customs  and  Border  Protection  (“CBP”) 
to  suspend  liquidation  of  all  entries  of 
steel  threaded  rod  from  Thailand,  as 
described  in  the  “Scope  of  the 
Investigation”  section,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  However,  because  we  have 
preliminarily  found  critical 
circumstances  exist  with  regard  to 


9  See  19  CFR  351.309(c)(2). 
’0  See  also  19  CFR  351.310. 
"See  19  CFR  351.310(c). 
See  id. 

"See  19  CFR  351.310. 
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exports  by  Tycoons  and  All  Others,  we 
will  instruct  GBP  to  suspend  liquidation 
of  covered  entries  entered,  or 
withdrawn  from  warehouse,  for 
consumption  up  to  90  days  prior  to  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Pursuant  to  19  CFR  351.205(d),  the 
Departnrent  will  instruct  CBP  to  require 
a  cash  deposit  equal  to  the 
preliminary  weighted-average  amount 
by  which  normal  value  exceeds  U.S. 
price,  as  indicated  in  the  chart  above,  as 
follows:  (1)  The  rate  for  the  firm  listed 
above  will  be  the  rate  we  have 
determined  in  this  preliminary 
determination;  (2)  if  the  exporter  is  not  * 
a  firm  identified  in  this  investigation, 
but  the  producer  is,  the  rate  will  be  the 
rate  established  for  the  producer  of  the 
subject  merchandise;  (3)  the  rate  for  all 
other  producers  or  exporters  will  be 
68.41  percent.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

U.S.  International  Trade  Commission 
(“ITC”)  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
preliminary  affirmative  determination  of 
sales  at  LTFV.  If  our  final  determination 
in  this  proceeding  is  affirmative,  section 
735(b)(2)  of  the  Act  requires  that  the  ITC 
make  its  final  determination  as  to 
whether  the  domestic  industry  in  the 
United  States  is  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  imports  of  steel  threaded  rod 
from  Thailand  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and  777(i)(l)  of  the  Act. 

Dated:  December  20,  2013. 

Ronald  K.  Lorentzen, 

Acting  Assistant  Secretary  for  Enforcement 
and  Compliance. 

Appendix  I — Scope  of  the  Investigation 

The  merchandise  covered  by  this 
investigation  is  steel  threaded  rod.  Steel 
threaded  rod  is  certain  threaded  rod,  bar,  or 
studs,  of  carbon  quality  steel,  having  a  solid, 
circular  cross  section,  of  any  diameter,  in  any 
straight  length,  that  have  been  forged,  turned, 
cold-drawn,  cold-rolled,  machine 
straightened,  or  otherwise  cold-finished,  and 
into  which  threaded  grooves  have  been 
applied.  In  addition,  the  steel  threaded  rod, 
bar,  or  studs  subject  to  this  investigation  are 


See  section  733(e)(2)  of  the  Act. 

•s  See  Modification  of  Regulations  Regarding  the 
Practice  of  Accepting  Ronds  During  the  Provisional 
Measures  Period  in  Antidumping  and 
Countervailing  Duty  Investigations,  76  FR  61042 
(October  3,  2011).  ' 


npnheaded  and  threaded  along  greater  than 
25  percent  of  their  total  length.  A  variety  of 
finishes  or  coatings,  such  as  plain  oil  finish 
as  a  temporary  rust  protectant,  zinc  coating 
(j.e.,  galvanized,  whether  by  electroplating  or 
hot-dipping),  paint,  and  other  similar 
finishes  and  coatings,  may  be  applied  to’the 
merchandise. 

Included  in  the  scope  of  this  investigation 
are  steel  threaded  rod,  bar,  or  studs,  in 
which:  (1)  Iron  predominates,  by  weight,  over 
each  of  the  other  contained  elements;  (2)  the 
carhon  content  is  2  percent  or  less,  by  weight; 
and  (3)  none  of  the  elements  listed- below 
exceeds  the  quantity,  by  weight,  respectively 
indicated: 

•  1.80  percent  of  manganese,  or 

•  1.50  percent  of  silicon,  or 

•  1.00  percent  of  copper,  or 

•  0.50  percent  of  aluminum,  or 

•  1.25  percent  of  chromium,  or 

•  0.30  percent  of  cobalt,  or 

•  0.40  percent  of  lead,  or 

•  1.25  percent  of  nickel,  or 

•  0.30  percent  of  tungsten,  or 

•  0.012  percent  of  boron,  or 

•  0.10  percent  of  molybdenum,  or 

•  0.10  percent  of  niobium,  or 

•  0.41  percent  of  titanium,  or 

•  0.15  percent  of  vanadium,  or 

•  0.15  percent  of  zirconium. 

Steel  threaded  rod  is  currently  classifiable 
under  subheadings  7318.15.5051, 
7318.15.5056,  7318.15.5090  and 
7318.15.2095  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (“HTSUS”). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 

Excluded  from  the  scope  of  this 
investigation  are:  (a)  Threaded  rod,  bar,  or 
studs  which  are  threaded  only  on  one  or  both 
ends  and  the  threading  covers  25  percent  or 
less  of  the  total  length;  and  (b)  threaded  rod, 
bar,  or  studs  made  to  American  Society  for 
Testing  and  Materials  (“ASTM”)  A193  Grade 
B7,  ASTM  A193  Grade  B7M,  ASTM  A193 
Grade  Bl6,  and  ASTM  A320  Grade  L7. 

Appendix  II 

List  of  Topics  Discussed  in  the  Preliminary 
Decision  Memorandum 

1.  Background 

2.  Scope  of  the  Investigation 

3.  Respondent  Selection 

4.  Application  of  Facts  Available  and 
Adverse  Facts  Available 

5.  All  Others  Rate 

6.  Critical  Circumstances 

7.  Recommendation 

[FR  Doc.  2013-31341  Filed  12-30-13;  8:45  am) 

BILLING  CODE  3510-DS-e 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD044 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atrfiospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice;  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Herring  Advisory  Panel  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  this  group  will 
be  brought  to  the  fullJCouncil  for  formal 
consideration  and"  action,  if  appropriate. 
DATES:  This  meeting  will  be  held  on 
Wednesday,  January  22,  2014  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  DoubleTree  by  Hilton  Hotel,  50 
Ferncroft  Road,  Danvers,  MA  01923; 
telephone:  (978)  777-2500;  fax:  (978) 
750-7959. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Nies,  Executive  Director, 

New^  England  Fishery  Management 
Council;  telephone:  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Panel  will  discuss 
development  of  a  range  of  alternatives 
for  Framework  4  to  the  Atlantic  Herring 
FMP.  Framework  4  will  address  the 
disapproved  elements  of  Amendment  5, 
including  provisions  related  to  net 
slippage  and  dealer  weighing 
'requirements.  The  Advisory  Panel  will 
review  the  January  14  Herring 
Committee  discussion/ 
recommendations  and  develop  related 
Herring  AP  recommendations.  The 
Advisory  Panel  will  also  discuss 
development  of  the  NMFS-led  Omnibus 
Amendment  to  address  industry-funded 
monitoring  as  well  as  the  timeline  for 
Framework  4,  the  omnjbus  industry- 
funded  amendment,  and  other  2014 
herring  management  priorities.  Other 
business  may  be  discussed  as  necessary. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
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section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council’s  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

^  This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Thomas  A.  Nies,  Executive  Director,  at 
(978)  465-0492,  at  least  5  days  prior  to 
the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  26,  2013.  ^ 

Tracey  L.  Thompson, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  2013-31310  Filed  12-30-13;  8:45  am] 

BILLING  CODE  351(K22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD041 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  public  hearing  and 
scoping  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  series  of  public  hearings  and 
scoping  meetings  in  January.  Public 
hearings  will  be  held  on  Amendment  29 
to  the  Snapper  Grouper  Fishery 
Management  Plan  (FMP)  and  South 
Atlantic  Coastal  Migratory  Pelagic 
Framework  Action.  Public  scoping  will 
be  held  on  Regulatory  Amendment  16  to 
the  Snapper  Grouper  FMP,  Amendment 
24  to  the  Coastal  Migratory  Pelagic  FMP 
for  the  South  Atlantic  and  Gulf  of 
Mexico  and  Amendment  26  to  the 
Coastal  Migratory  FMP  for  the  South 
Atlantic  and  Gulf  of  Mexico.  The 
Council  will  hold  a  separate  public 
scoping  meeting  via  webinar  for  the 
Generic  Accountability  Measure  and 
Dolphin  Allocation  Amendment.  See 
SUPPLEMENTARY  INFORMATION. 

Dates  and  Location:  The  series  of  . 
public  hearings  and  scoping  meetings 
will  be  held  January  21,  2014  through 
January  30,  2014.  The  heaongs/scoping 
meetings  will  be  held  from  4  p.m.  until 
7  p.m.  Council  staff  will  present  an 
overview  of  the  amendments  and  will 
be  available  for  informal  discussions 
and  to  answer  questions.  Members  of 


the  public  will  have  an  opportunity  to 
go  on  record  at  any  time  during  the 
meeting  hours  to  record  their  comments 
on  the  public  hearing  and  scoping 
topics  for  consideration  by  the  Council. 
Local  Council  representatives  will 
attend  the  meetings  and  take  public 
comment.  Written  comments  will  be 
accepted  froin  January  10,  2014  until  5 
p.m.  on  February  3,  2014.  In  addition, 
the  Council  will  hold  a  separate  public 
scoping  meeting  via  webinar  on 
February  3,  2014  at  6  p.m.  for  the 
Generic  Accountability  Measure  and 
Dolphin  Allocation  Amendment.  Public 
comment  will  be  accepted  on  the 
Generic  Amendment  from  January  17, 
2014  until  5  p.m.  on  February  14,  2014. 
See  SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  Written  comments  should 
be  sent  to  Bob  Mahood,  Executive 
Director,  South  Atlantic  Fishery 
Management  Council,  4055  Faber  Place 
Drive,  Suite  201,  North  Charleston,  SC 
29405,  or  via  email  to: 
SGAmend29Comments@safmc.net  for 
Amendment  29  to  the  Snapper  Grouper 
FMP; 

SpanishMackFrameworkComments® 
safmc.net  for  the  Joint  Coastal  Migratory 
Pelagics  Framework  Amendment  for 
2014;  SGRegAmendlBComments® 
safmc.net  for  Regulatory  Amendment  16 
to  the  Snapper  Grouper  FMP; 
CMPAmend24Comments@safmc.net  for 
Joint  Amendment  24  fo4he  Coastal 
Migratory  Pelagics  FMP; 
CMPAmend26Comments@safmc.net  for 
Joint  Amendment  26  to  the  Coastal 
Migratory  Pelagics  FMP;  and  to 
AMDoIphinAllocAmendC@safmc.net  for 
the  Generic  Accountability  Measure  and 
Dolphin  Allocation  Amendment. 

Copies  of  the  public  hearing  and 
scoping  documents  are  available  by 
contacting  Kim  Iverson,  Public 
Information  Officer,  South  Atlantic 
Fishery  Management  Council,  4055 
Faber  Place  Drive,  Suite  201,  North 
Charleston,  SC  29405;  telephone:  (843) 
571-4366  or  toll  free  at  (866)  SAFMC- 
10,  Copies  will  also  be  available  online 
at  www.safmc.net  as  they  become 
available. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Iverson,  South  Atlantic  Fishery 
Management  Council,  4055  Faber  Place 
■  Drive,  Suite  201,  North  Charleston,  SC 
29405;  telephone:  (843)  571-4366;  fax: 
(843)  769-4520;  email  address: 
kim.iverson@safmc.net. 

SUPPLEMENTARY  INFORMATION: 

Public  hearings:  Amendment  29  to  the 
Snapper  Grouper  FMP  includes  actions 
that  would  update  the  Acceptable 
Biological  Catch  (ABC)  Control  Rule  to 
incorporate  methodology  for 
determining  the  ABC  of  “Only  Reliable 


Catch  Stoclcs”  (ORCS),  adjust  the  ABCs 
for  the  affected  species,  and  establish 
management  measures  for  gray 
triggerfish  in  federal  waters  of  the  South 
Atlantic  region.  The  Joint  South  Atlantic 
and  Gulf  of  Mexico  Coastal  Migratory 
Pelagics  Framework  Amendment  for 
2014  would  adjust  the  annual  catch 
limits  (ACLs)  for  both  South  Atlantic 
and  Gulf  of  Mexico  Spanish  mackerel 
stocks. 

Scoping:  Regulatory  Amendment  16 
to  the  Snapper  Grouper  FMP  includes 
alternatives  to  remove  or  modify  the 
current  seasonal  closure  for  black  sea 
bass  commercial  pots.  Joint  Amendment 
24  to  the  Coastal  Migratory  Pelagics 
FMP  includes  actions  to  consider 
changes  in  the  recreational  and 
commercial  allocation  for  coastal 
migratory  pelagic  stocks  with  current 
sector  allocations.  Joint  Amendment  26 
to  the  Coastal  Migratory  Pelagics  FMP 
will  include  actions  to  separate  the 
commercial  permits  for  king  and 
Spanish  mackerel  into  designated 
permits  for  each  region. 

Scoping  via  webinar:  The  Generic 
Accountability  Measure  and  Dolphin 
Allocation  Amendment  would  adjust 
Accountability  Measures  for  species  in 
the  snapper  grouper  management 
complex  and  golden  crab.  The 
amendment  also  addresses  allocations 
for  dolphin  (mahi  mahi).  Information  on 
how  to  register  for  the  webinar  will  be 
posted  on  the  Council’s  Web  site  at 
www.safmc.net. 

Public  Hearing  and  Seeping  Meeting 
Schedule 

January  21,  2014 — Bay  Watch  Resort 
&  Conference  Center,  2701  S.  Ocean 
Boulevard,  North  Myrtle  Beach,  SC 
29582;  Phone:  843-272-4600. 

jemuary  22,  2014 — DoubleTree  by 
Hilton  Atlantic  Beach  Oceanfront,  2717 
West  Fort  Macon  Road,  Atlantic  Beach, 
NC  28512;  Phone:  252-240-1155. 

January  27,  2014 — Key  West  Marriott 
Beachside,  3841  N.  Roosevelt 
Boulevard,  Key  West,  FL  33040;  Phone: 
305-296-8100. 

January  28,  2014 — DoubleTree  by 
Hilton  Cocoa  Beach  Oceanfront,  2080  N. 
Atlantic  Avenue,  Cocoa  Beach,  FL 
32931;  Phone:  321-783-9222.  ^ 

January  29,  2014 — Wyndham 
Jacksonville  Riverwalk,  1515  Prudential 
Drive,  Jacksonville,  FL  32207;  Phone: 
904-396-5100. 

January  30,  2014 — Mighty  Eighth  Air 
Force  Museum,  175  Bourne  Avenue, 
Pooler,  GA  31322  Phone:  912-743- 
8888. 

February  3,  2014 — Public  scoping  via 
webinar  for  the  Generic  Accountability 
Measure  and  Dolphin  Allocation 
Amendment,  beginning  at  6  p.m. 
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Special  Accommodations 

These  meetings  are  physically  *. 
accessible  to  pieople  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  3  days  prior  to  the  start 
of  each  meeting. 

Dated:  December  26,  2013. 

Tracey  L.  Thompson, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  2013-31309  Filed  12-30-13;  8:45  am] 

BILLING  CODE  3S10-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD054 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice:  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  the  ABC  Control  Rule 
Working  Group  (Working  Group)  and 
Standing  emd  Special  Reef  Fish 
Scientific  and  Statistical  Committees 
(SSC). 

DATES:  The  meetings  will  be  held  from 
1  p.m.  on  Wednesday,  January  22  until 
3  p.m.  on  Friday,  January  24,  2014. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Gulf  of  Fishery  Management  Council 
office,  2203  North  Lois  Avenue,  Suite 
1100,  Tampa,  FL  33607. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran,  Senior  Fishery  Biologist, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  348-1630;  fax: 
(813)  348-1711;  email:  steven.atran® 
gulfcounciI.org. 

SUPPLEMENTARY  INFORMATION:  The  items 
of  discussion  in  the  individual  meeting 
agendas  are  as  follows: 

ABC  Control  Rule  Working  Group 
Agenda,  Wednesday,  January  22,  2014, 
1  p.m.  Until  5  p.m. 

The  Working  Group  is  a  subset  of  the 
SSC  that  also  includes  members  from 
the  NMFS  Southeast  Fisheries  Science 
Center.  Its  function  is  to  develop  and 
evaluate  potential  revisions  to  the  ABC 
control  rule  that  was  implemented  in 
2012.  Agenda  items  for  the  working 
group  include: 


1.  Review  of  Alternative  Approaches  To 
Setting  ABC  To  Account  for  Scientific 
Uncertainty 

a.  Impose  a  pre-specified  coefficient  of 
variation  into  the  pdf  based  on  expert 
judgment  of  the  SSC 

b.  Establish  a  buffer  below  OFL  of  0% 
to  25%,  based  on  species  life  history 
(e.g.,  longer-lived  species  get  a  larger 
buffer) 

c.  Modify  the  Tier  1  spreadsheet  to 
develop  a  score  that  would  be  used  to 
determine  the  number  qf  standard 
deviations  to  add  to  the  pdf 

d.  SEFSC  approaches  based  on  Ralton  et 
al.  (2011) 

e.  Expand  the. range  of  potential  P* 
values  in  the  Tier  1  spreadsheet  from 
30%-50%  to  l%-50% 

f.  Other  approaches 

g.  Working  Group  recommendations 

2.  Other  ABC  Control  Rule  Business 

a.  Recommendation  on  whether  to 
proceed  with  a  separate  action  to 
revise  the  method  for  determining  P* 

b.  Other  Business 

Standing  and  Special  Reef  Fish  SSC 
Agenda,  Thursday,  January  23,  2014, 
8:30  a.m.  Until  5  p.m.;  Friday,  January 
24,  2014,  8:30  a.m.  Until  3  p.m. 

1.  Approval  of  August  6-8,  2013 
Standing  and  Special  Reef  Fish  SSC 
summary  minutes 

2.  Review  of  Red,Snapper  MRIP  Issues 

3.  Review  of  Other  Reef  Fish  MRIP 
Issues 

4.  Annual  Catch  Limits  Monitoring 
Overview 

5.  Red  Snapper  Slot  Limit  Analysis 

6.  Alternative  Red  Snapper  ABCs 

a.  based  on-FSPR  26%  (constant  catch 
and  constant  F) 

b.  based  on  FMAX  (constant  catch 

and  constant  F)  # 

7.  Pros  and  Cons  of  Setting  Recreational 
Red  Snapper  Quota  in  Numbers 

8.  East  and  West  Regional  ABC 
Recommendations  for  Red  Snapper 

a.  With  Mississippi  in  the  East  region 

b.  With  Mississippi  in  the  West  region 

9.  ABC  Control  Rule  Revisions  and 
Report  of  the  ABC  Control  Rule 
Working  Group 

10.  Update  on  SEDAR  Assessment 
Schedule 

11.  SEDAR  40 — Red  Grouper 
Benchmark  Assessment — 
preliminaries  ^ 

a.  Review  and  approval  of  terms  of 
reference 

b.  Review  of  schedule  and  selection  of 
panel  participants 

12.  Tentative  Dates  for  2014  SSG 
Meetings 

13.  Selection  of  SSC  representative  at 
February  3-7,  2014  Council  meeting 
(Houston) 


14.  Other  business 

Although  other  non-emergency  issues 
not  on  the  agenda  may  come  before  the 
Scientific  and  Statistical  Committees  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  ^ 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  Scientific  and  Statistical 
Committees  will  be  restricted  to  those 
issues  specifically  identified  in  the 
agenda  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council’s  intent  to  take  action  to 
address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kathy  Pereira  at 
the  Council  Office  (see  ADDRESSES),  at 
least  5  working  days  prior  to  the 
meeting.  '' 

Note:  The  times  and  sequence  specified  in 
this  agenda  are  subject  to  change. 

Authority:  16  U.S.C.  1801  et  seqv 
Dated:  December  26,  2013. 

Tracey  L.  Thompson, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  2013-31311  Filed  12-30-13;  8:45  am] 

BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD057 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  application 
for  a  new  scientific  research  and 
enhancement  permit  and  request  for 
comment. 

SUIAMARY:  Notice  is  hereby  given  that 
NMFS  has  received  an*  application  for  a  - 
scientific  research  and  enhancement 
permit  (permikl7781)  relating  to  salmon 
listed  under  the  Endangered  Species  Act 
(ESA).  This  document  serves  to  notify 
the  public,  of  the  availability  of  the 
permit  application  for  review  and 
comment.  The  applications  and  related 
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documents  may  be  viewed  online  at: 
http://swr.nmfs.noaa.gov/ 
sjrrestorationprogram/ 
salmonreintroduction.htm.  These 
documents  are  also  available  upon 
written  request  or  by  appointment  by 
contacting  NMFS  by  phone  916-930- 
3600. 

DATES:  Written  comments  on  the  permit 
application  must  be  received  at  the 
appropriate  address  (see  ADDRESSES)  no 
later  than  5  p.m.  Pacific  standard  time 
on  January  30,  2014. 

ADDRESSES:  Written  commeats  on  this 
application  should  be  submitted  to  the 
Assistant  Regional  Administrator, 
California  Central  Valley  Area  Office, 
West  Coast  Region,  NMFS,  650  Capitol 
Mall,  Suite  5-100,  Sacramento,  CA 
95814.  Comments  may  also  be 
submitted  by  email  to 
SRJspring.saImon@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Elif 
Fehm-Sullivan,  Sacramento,  CA,  ph: 
916-930-3723. 

SUPPLEMENTARY  INFORMATION: 

Species  Covered  in  This  Notice 

This  notice  is  relevant  to  federally 
threatened  CV  spring-run  Chinook 
salmon  [Oncorhynchus  tshawytscha) 
and  California  Central  Valley  steelhead 
{Oncorhynchus  mykiss). 

Authority 

Scientific  research  and  enhancement 
permits  are  issued  in  accordance  with 
section  10(a)(1)(A)  of  the  ESA  (16  U.S.C. 
1531  et  seq.)  and  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  222-226).  NMFS  issues  permits 
based  on  findings  that  such  permits:  (1) 
Are  applied  for  in  good  faith;  (2)  if 
granted  and  exercised,  would  not 
operate  to  the  disadvantage  of  the  listed 
species  that  are  the  subject  of  the 
permit;  and  (3)  are  consistent  with  the 
purposes  and  policy  of  section  2  of  the 
ESA.  The  authority  to  take  listed  species 
is  subject  to  conditions  set  forth  in  the 
permits. 

Anyone  requesting  a  hearing  on  an 
application  listed  in  this  notice  should 
set  out  the  specific  reasons  why  a 
hearing  on  that  application  would  be 
appropriate  (see  ADDRESSES).  Such 
hearings  are  held  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NMFS. 

Application  Received 

On  December  5,  2013,  the  U.S.  Fish 
and  Wildlife  Service  (USFWS) 
submitted  an  application  and 
supporting  documents  to  NMFS  for  a 
section  10(a)(1)(A)  permit  (permit 
17781).  USFWS  is  requesting  a  5-year 
permit  to  collect,  transport,  and  release 


Central  Valley  (CV)  spring-run  Chinook 
salmon,  for  the  purposes  of 
reintroduction  into  the  San  Joaquin 
River.  The  USFWS,  under  the  auspices 
of  the  San  Joaquin  River  Restoration 
Program  (SJR^),  is  requesting  over  a 
period  of  five  years:  (1)  Tlie  annual 
collection  of  juvenile  CV  spring-run 
Chinook  salmon  and  eggs  from  the 
Feather  River  Fish  Hatchery  (FRFH)  and 
their  release  into  the  San  Joaquin  River 
or  Salmon  Conservation  and  Research 
Facility  (SCARF)i  (2)  the  collection  of 
CV  spring-run  Chinook  salmon  and  eggs 
produced  or  reared  at  either  the  interim 
facility  or  the  permanent  SCARF  (fi-om 
broodstock  collected  under  ESA  Section 
10(a)(1)(A)  permit  14868)  and  their 
release  into  the  San  Joaquin  River. 

Up  to  54,400  CV  spring-run  Chinook 
salmon  juveniles  or  80,000  CV  spring- 
rup  Chinook  salmon  eggs  originating 
from  the  FRFH  will  be  collected 
annually  for  translocation.  The 
translocation  will  follow  protocols  to 
minimize  impacts  to  both  fish  and  the 
existing  environment.  Quarantine 
requirements,  as  defined  by  California 
Department  of  Fish  and  Wildlife 
(CDFW)  pathologists,  will  be  followed 
for  juveniles.  If  quarantine  is  required, 
juveniles  may  be  transported  to  a 
quarantine  facility  at  either  the 
Silverado  Fisheries  Base  (Silverado) 
located  in  Yountville,  California  or  the 
Center  for  Aquatic  Biology  and 
Aquaculture  (CABA)  located  in  Davis, 
California.  The  collected  juveniles  will 
be  trucked  from  the  FRFH  (or  the 
quarantine  facility)  to  translocation  sites 
in  the  San  Joaquin  River.  The  collected 
eggs  will  be  trucked  to  stream  side 
incubators,  where  they  will  hatch  and 
rear  until  they  are  large  enough  for 
marking  and  release  into  the  San 
Joaquin  River.  Short-term  confinement 
is  required  for  sufficient  imprinting  of 
juveniles,  which  may  occur  either  in  or 
alongside  the  San  Joaquin  River  or  at 
SCARF.  All  fish  will  be  adipose  fin 
clipped,  coded  wire  tagged,  and  may  be 
Calcein  marked  prior  to  release.  Starting 
in  year  two,  approximately  200 
yearlings  are  expected  to  be  released, 
annually,  for  each  of  the  first  three 
brood  years  from  the  interim  or 
permanent  SCARF.  Also  in  the  fourth 
and  fifth  year  of  the  permit,  up  to  100 
adult  broodstock  and  50,000  eggs  from 
the  interim  or  permanent  SCARF  may 
be  released  to  the  river. 

The  USFWS  will  collect  CV  spring 
run  Chinook  juveniles  from  the  FRFH 
between  January  and  March,  unless  the 
FRFH  is  able  to  segregate  and  hold 
juveniles  on  site  prior  to  coded  wire 
tagging  procedures.  In  this  case,  the 
USFWS  would  collect  juveniles  as  late 
as  April  for  translocation.  Any  juveniles 


requiring  transport  directly  to  the  San 
Joaquin  River,  or  another  facility  (i.e. 
SCARF),  would  be  moved  between 
January  and  April.  Juveniles  will  be 
released  between  October  and  April. 
Adult  release  will  typically  take  place 
between  April  and  October.  The  release 
of  CV  spring-run  Chinook  salmon  will 
be  monitored  annually  through  rotary 
screw  trapping,  snorkel  surveys  and 
escapement  surveys.  California  Central 
Valley  steelhead  may  be  incidentally 
captured  during  these  activities. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  ESA.  NMFS  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
section  10(a)(1)(A)  of  the  ESA.  If  it  is 
determined  that  the  requirements  are 
met,  a  permit  will  be  issued  to  USFWS 
for  the  purpose  of  collecting  ESA-listed 
spring-run  Chinook  salmon  and  carrying 
out  the  research  and  enhancement 
program. 

NMFS  will  publish  a  notice- of  its  final 
action  in  the  Federal  Register. 

Dated:  December  24,  2013. 

Perry  F.  Gayaldo, 

Acting  Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  2013-31330  Filed  12-30-13;  8:45  am] 
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DEPARTMENT  OP  DEFENSE 

Office  of  the  Secretary 

Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding 
Title  VI  Prohibition  Against  National 
Origin  Discrimination  Affecting  Limited 
English  Proficient  Persons  . 

agency:  Department  of  Defense. 

ACTION:  Final  guidance. 

SUMMARY:  The  Department  of  Defense 
(DoD)  publishes  this  Final  Guidance  to 
Federal  Financial  Assistance  Recipients 
Regarding  Title  VI  Prohibition  Against 
National  Origin  Discrimination 
Affecting  Limited  English  Proficient 
Persons  (DoD  Recipient  LEP  Guidance). 
The  DoD  Recipient  LEP  Guidance 
derives  from  the  prohibition  against 
national  origin  discrimination  in  Title 
VI  of  the  Civil  Rights  Act  of  1964  in  the 
context  of  individuals  with  limited 
English  proficiency. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beatrice  Bernfeld  at 
Beatrice.m.bernfeld.civ@mail.mil  or 
(703)  571-9336.  Arrangements  to 
receive  the  policy  in  an  alternative 
format  may  be  made  by  contacting  the 
named  individual. 
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SUPPLEMENTARY  INFORMATION:  Under 
Title  VI  of  the  Civil  Rights  Act  of  1964, 

42  U.S.C.  §  2000d,  et  seq.  (Title  VI),  and 
DoD  regulations  implementing  Title  VI, 
recipients  of  Federal  financial  assistance 
from  DoD  (“recipients”)  have  a 
responsibility  to  ensure  that  individuals 
are  not  unlawfully  discriminated  against 
on  the  basis  of  race,  color  or  national 
origin,  which  includes  are  requirement 
to  provide  for  meaningful  access  by 
persons  with  limited  English 
proficiency  (LEP)  to  their  programs  and 
activities.  See  32  CFR  Part  195. 

Executive  Order  13166,  signed  August 
11,  2000  and  publrehed  at  65  FR  50121 
(August  16,  2000),  directs  each  Federal 
agency  that  extends  assistance  subject  to 
the  requirements  of  Title  VI  to  publish, 
after  review  and  approval  by  the 
Department  of  Justice  (DOJ),  guidance 
for  its  recipients  clarifying  that 
obligation.  The  Executive  Order  also 
directs  thaFall  such  guidance  be 
consistent  with  the  compliance 
standards  and  framework  set  forth  by 
DOJ. 

On  March  14,  2002,  the  Office  of 
Management  and  Budget  (OMB)  issued 
a  Report  to  Congress  titled  “Assessment 
of  the  Total  Benefits  and  Costs  of 
Implementing ’Executive  Order  Ncy.''»i 
13166:  Improving ‘Access  to  Services  for 
Persons  with  Limithd- English:  ■•hi 

Proficiency.”  Arttottg  other  things,  the 
Report  recommended  the  adoption  of 
uniform  guidance  across  all  Federal 
agencies,  with  flexibility  tcrpermit 
tailoring  to  each  agency’s  specific 
recipients.  Consistent  with  this  OMB 
recommendation,  the  DOJ  published 
LEP  Guidance  for  DOJ  recipients  which 
was  drafted  and  organized  to  also 
function  as  a  model  for  similar  guidance 
by  other  Federal  grant  agencies.  See  67 
FR  41455  (June  18,  2002).  This  final 
DoD  Guidance  is  based  upon  of  the 
model  June  18,  2002,  DOJ  LEP  Guidance 
for  Recipients. 

The  primary  focus  of  this  Guidance  is 
on  entities  that  receive  Federal  financial 
assistance  from  DoD,  either  directly  or 
indirectly,  through  a  grant,  cooperative  , 
agreement,  contract  or  subcontract,  and 
operate  programs  or  activities  or 
portions  of  programs  or  activities  in  the 
United  States  and  its  territories. 

In  connection  with  the  issuance  of 
this  Guidance,  each  DoD  component  is 
encouraged  to  review  their  current 
programs  and  activities  to  determine 
whether  they  provide  the  type  of 
external  assistance  to  a  recipient  which 
is  subject  to  Title  VI.  If  Title  VI  is 
determined  to  be  applicable  to  one  or 
more  program  or  activity,  the 
administering  component  should 
consider  developing  a  program-specific 
Appendix  to  this  Guidance.  The 


Appendix  should  explain  how  the 
component’s  recipients  may  ensure 
meaningful  linguistic  access  consistent 
with  the  principles  and  compliance 
standards  set  out  in  DoD’s  LEP 
Guidance  fpr  Recipients  below.  Any 
future  Appen(fix  must  be  submitted  to 
DOJ  for  review  and  approval  prior  to 
publication  in  the  Federal  Register. 

It  has  been  determined  that  the 
Guidance  does  not  constitute  a 
regulation  subject  to  the  rulemaking 
requirements  of  the  Administrative 
Procedures  Act,  5  U.S.C  §  533.  It  has 
also  been  determined  that  this  Guidance 
is  not  subject  to  the  requirements  of 
Executive  Order  12866. 

A.  Response  to  Comments 

DoD  interim  final  guidance  on  DoD 
recipients’  obligations  to  take  reasonable 
steps  to  ensure  access  by  LEP  persons  - 
was  published  on  February  15,  2012. 

See  77  FR  8828.  The  comment  period 
was  open  until  March  16,  2012.  DoD 
received  one  comment  representing  one 
organization  in  response  to  its*  '  ; 
publication  of  draft  guidance  ori'DoD 
recipients’  obligations  to  take  reasonable 
steps  to  ensure  access  to  programs  and 
activities  by  LEP  persons.  The  comment 
expressed  cqpt^ern  ^opt  use  of  the 
disparated^jpaci-approach  to  enforce 
Title  me  Civil, Right  Acts  of  1964. 

DoD  addresses  this  issue  in  section  II, 
Legal  Authority i  of  this  guidance.  , 

The  text  of  the  coniplete  proposed 
Guidance  document  appears  below. 

Dated;  December  24,  2013. 

Aaron  Siegel, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

I.  Introduction 

Most  individuals  living  in  the  United 
States  read,  write,  speak  and  understand 
English.  There  are  many  individuals, 
however,  for  whom  English  is  not  their 
primary  language.  For  instance,  based 
on  the  2000  census,  over  26  million 
individuals  speak  Spanish  and  almost  7 
million  individuals  speak  an  Asian  or 
Pacific  Island  language  at  home.  If  these 
individuals  have  a  limited  ability  to 
read,  write,  speak,  or  understand 
English,  they  are  limited  English 
proficient,  or  “LEP.”  The  2000  census 
indicates  that  28.1%  of  all  Spanish- 
speakers,  28.2%  of  all  speakers  of 
Chinese  languages,  and  32.3%  of  all 
Vietna'mese-speakers  reported  that  they 
spoke  English  “not  well”  or  “not  at  all.” 

Language  for  LEP  individuals  can  be 
a  barrier  to  accessing  important  benefits 
or  services,  understanding  and 
exercising  important  rights,  complying 
with  applicable  responsibilities,  or 
understanding  other  information 


provided  by  federally  funded  programs 
and  activities.  The  Federal  Government 
funds  an  array  of  services  that  can  be 
made  accessible  to  otherwise  eligible 
LEP  persons.  The  Federal  Government 
is  committed  to  improving  the 
accessibility  of  these  programs  and 
activities  to  eligible  LEP  persons,  a  goal 
that  reinforces  its  equally  important 
commitment  to  promoting  programs  and 
activities  designed  to  help  individuals 
learn  English.  Recipients  should  not 
overlook  the  long-term  positive  impacts 
of  incorporating  or  offering  English  as  a 
Second  Language  (ESL)  programs  in 
parallel  with  language  assistance 
services.  ESL  courses  can  serve  as  an 
important  adjunct  to  a  proper  LEP  plan. 
However,  the  fact  that  ESL  classes  are 
made  available  does  not  obviate  the 
statutory  and  regulatory  requirement  to 
provide  meaningful  access  for  those 
who  are  not  yet  English  proficient. 
Recipients  of  Federal  financial 
assistance  have  an  obligation  to  reduce 
language  barriers  that  can  preclude 
meaningful  access  by  LEP  persons  to 
important  government  services.^ 

This  policy  Guidance  clarifies 
existing  legal  requirements  for  LEP 
persons  by-'providing  a  description  of 
the  factors  itecipients  shpuld  consider  in 
fulfilling  >their  responeibiliHies  to'  LEP 
personsi^iThese  are' the  same  criteria 
DoD  has  been  and  will  continue  to  use 
in' evaluating  whether  recipients  are  in 
compliance  with  Title  VI  and  Title  VI  ■  '  ■ 
regulations.  I'hr/.t.i  :  ic,  /I  f/i.. 

In  certain  circumstances,  failure  to* 
ensure  that  LEP  persons  can  effectively 
participate  in  or  benefit  from  federally 
assisted  programs  and  activities  may 
violate  the  prohibition  under  Title  VI  of 
the  Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d,  and  Title  VI  regulations  against 
national  origin  discrimination.  The 
purpose  of  this  policy  Guidance  is  to 
assist  recipients  in  fulfilling  their 
responsibility  to  provide  meaningful 
access  to  LEP  persons  under  existing 
law. 


’  DoD  recognizes  that  many  recipients  had 
language  assistance  programs  in  place  prior  to  the 
issuance  of  Executive  Order  13166.  This  Guidance 
provides  a  uniform  framework  for  a  recipient  to 
integrate,  formalize,  and  assess  the  continued 
vitality  of  these  existing  and  possibly  additional 
reasonable  efforts  based  on  the  nature  of  its  program 
or  activity,  the  current  needs  of  the  LEP  population 
it  encounters,  and  its  prior  experience  in  providing 
language  services  in  the  community  it  serves. 

^This  policy  guidance  is  not  a  regulation  but 
rather  a  guide.  Title  VI  and  its  implementing 
regulations  require  that  recipients  take  responsible 
steps  to  ensure  meaningful  access  by  LEP  persons. 
This  Guidance  provides  an  analytical  framewprk 
that  recipients  may  use  to  determine  how  best  to 
comply  with  statutory  and  regulatory  obligations  to 
provide  meaningful  access  to  the  benefits,  services, 
information,  and  other  important  portions  of  their 
programs  and  activities  for  individuals  who  are 
limited  English  proficient. 
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As  with  most  government  initiatives, 
this  policy  Guidance  requires  balancing 
several  principles.  While  this  Guidance 
discusses  that  balance  in  some  detail,  it 
is  important  to  note  the  basic  principles 
behind  that  balance.  First,  we  must 
ensure  that  federally  assisted  programs 
aimed  at  the  American  public  do  not 
leave  some  behind  simply  because  they 
face  challenges  communicating  in 
English.  This  is  of  particular  importance 
because,  in  many  cases,  LEP  individuals 
form  a  substantial  portion  of  those 
encountered  in  federally  assisted 
programs.  Second,  we  must  achieve  this 
goal  while  finding  constructive  methods 
to  reduce  the  costs  of  LEP  requirements 
on  small  businesses,  small  local 
governments,  or  small  non-profits  that 
receive  Federal  financial  assistance. 

In  addition,  many  DoD  recipients  also 
receive  Federal  financial  assistance  from 
other  Federal  agencies,  such  as  the 
Department  of  Education  or  the 
Department  of  Health  and  Human 
Services.  While  guidance  from  those 
Federal  agencies  is  consistent  with  this 
Guidance,  recipients  receiving 
assistance  firom  multiple  agencies 
should  review  those  agencies’  guidance 
documents  at  http://www.Iep.gov  for  a 
more  focused  explanation  of  how  the 
standards  apply  in  portions  of  programs 
or  activities  that  are  the  focus  of  funding 
from  those  agencies. 

There  are  many  productive  steps  that 
the  Federal  government,  either 
collectively  or  as  individual  grant 
agencies,  can  take  to  help  recipients 
reduce  the  costs  of  language  services 
without  sacrificing  meaningful  access 
for  LEP  persons.  Without  these  steps, 
certain  sinaller  grantees  may  well 
choose  not  to  participate  in  federally 
assisted  programs,  threatening  the 
critical  functions  that  the  programs 
strive  to  provide.  To  that  end,  DoD 
plans  to  continue  to  provide  assistance 
and  guidance  in  this  important  area.  In 
addition,  DoD  plans  to  work  with 
representatives  of  research  and  defense- 
related  institutions,  grant  organizations, 
administrative  agencies,  other  Federal 
entities,  and  LEP  persons  to  identify  and 
share  model  plans,  examples  of  best 
practices,  and  cost-saving  approaches. 
Moreover,  DoD  intends  to  explore  how 
language  assistance  measures,  resources 
and  cost-containment  approaches 
developed  with  respect  to  its  own 
Federally  conducted  programs  and 
activities  can  be  effectively  shared  or 
otherwise  made  available  to  recipients, 
particularly  small  businesses,  small 
local  governments,  and  small  non¬ 
profits.  An  interagency  working  group 
on  LEP  developed  a  Web  site, 
www.Iep.gov,  to  assist  in  disseminating 
this  information  to  recipients.  Federal 


agencies,  and  the  communities  being 
served. 

II.  Legal  Authority 

Section  601  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  §  2000d, 
provides  that  no  person  shall  “on  the 
ground  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  dr 
activity  receiving  Federal  financial 
assistance.”  Section  602  of  Title  VI,  42 
U.S.C.  §  2000d-l,  authorizes  and  directs 
Federal  agencies  that  cire  empowered  to 
extend  Federal  financial  assistance  to 
any  program  or  activity  “to  effectuate 
the  provisions  of  [section  601]  .  .  .by 
issuing  rules,  regulations,  or  orders  of 
general  applicability.” 

DoD  regulations  promulgated 
pursuant  to  section  602  forbid  recipients 
from  “utiliz[ing]  criteria  or  methods  of 
administration  which  have  the  effect  of 
subjecting  individuals  to  discrimination 
because  of  their  race,  color,  or  national 
origin,  or  have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  as 
respect  individuals  of  a  particular  race, 
color,  or  national  origin.”  32  GFR 
§  195.4(b)(2). 

The  Supreme  Court,  in  Lauv.  Nichols, 
414  U.S.  563  (1974),  interpreted 
regulations  promulgated  by  the  former 
Department  of  Health,  Education,  and 
Welfare,  including  a  regulation  similar 
to  that  of  DoD,  45  GFR  80.3(b)(2),  to 
hold  that  Title  VI  prohibits  conduct  that 
has  a  disproportionate  effect  on  LEP 
persons  because  such  conduct 
constitutes  national-origin 
discrimination.  In  Lau,  a  San  Francisco 
school  district  that  had  a  significant 
number  of  non-English  speaking 
students  of  Chinese  origin  was  required 
to  take  reasonable  steps  to  provide  them 
with  a  meaningful  opportunity  to 
participate  in  federally  funded 
educational  programs. 

Executive  Order  13166,  “Improving 
Access  to  Services  for  Persons  with 
Limited  English  Proficiency,”  65  FR 
50121  (August  16,  2000)  was  issued  on 
August  11,  2000.  Under  that  Executive 
Order,  every  Federal  agency  that 
provides  financial  assistance  to  non- 
Federal  entities  must  publish  guidance 
on  how  their  recipients  can  provide 
meaningful  access  to  LEP  persons  and 
thus  comply  with  Title  VI  regulations 
forbidding  funding  recipients  from 
“restrict[ing]  an  individual  in  any  way 
in  the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving 
any  service,  financial  aid,  or  other 
benefit  under  the  program”  or  from 
“utiliz[ing]  criteria  or  methods  of 
administration  which  have  the  effect  of 


subjecting  individuals  to  discrimination 
because  of  their  race,  color,  or  national 
•origin,  or  have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  as 
respects  individuals  of  a  particular  race, 
color,  or  national  origin.” 

On  that  same  day,  DOJ  issued  a 
general  guidance  document  addressed 
to  “Executive  Agency  Civil  Rights 
Officers”  setting  forth  general  principles 
for  agencies  to  apply  in  developing 
guidance  documents  for  recipients 
pursuant  to  the  Executive  Order. 
'‘Enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  National  Origin 
Discrimination  Against  Persons  With 
Limited  English  Proficiency,”  65  FR 
50123  (August  16,  2000)  (“DOJ  LEP 
Guidance”). 

Subsequently,  Federal  agencies  raised 
questions  regarding  the  requirements  of 
the  Executive  Order,  especially  in  light 
of  the  Supreme  Court’s  decision  in 
Alexander  v.  Sandoval,  532  U.S.  275 
(2001).  On  October  26,  2001,  the  Civil 
Rights  Division  of  DOJ  issued  a 
memorandum  clarifying  and  reaffirming 
the  DOJ  LEP  Guidance  in  light  of 
Sandoval. [1]  The  Assistant  Attorney 
General  stated  that  because  Sandoval 
did  not  invalidate 'any  Title  VI 
regulations  that  proscribe  conduct  that 
has  a  disparate  impact  on  covered 
groups — ^the  types  of  regulations  that 
form  the  legal  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
federally  assisted  programs  and 
activities — the  Executive  Order  remains 
in  force.  Mindful  of  the  limitations  on 
bringing  a  private  action  to  enforce  Title 
VI  regulations  addressing  disparate 
impact,  DoD  is  committed  to  vigorously 
enforcing  the  requirements  of  Title  VI 
and  its  implementing  regulations  on 
behalf  of  I^P  beneficiaries  and  other 
LEP  persons  encountered  by  DoD 
assisted  agencies  and  entities. 

This  Guidance  document  is  therefore 
published  at  the  direction  of  Executive 
Order  13166  and  pursuant  to  Title  VI 
and  the  Title  VI  regulations.  It  is 
consistent  with  the  relevant  DOJ 
Guidance.  67  FR  41455  (June  18,  2002) 
(also  available  at  www.Iep.gov). 

in.  Who  is  covered? 

All  entities  that  receive  Federal 
financial  assistance  from  DoD,  either 
directly  or  indirectly,  through  a  grant, 
cooperative  agreement,  contract  or 
subcontract,  and  operate  programs  or 
activities  or  portidns  thereof  in  the 
United  States  and  its  territories,  are 
covered  by  this  Guidance.  Title  VI 
applies  to  all  Federal  financial 
assistance,  which  includes  but  is  not 
limited  to  awards  and  loans  of  Federal 
funds,  awards  or  donations  of  Federal 
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land  or  property,  details  of  Federal  or 
Federally  funded  personnel,  or  any 
agreement,  arrangement  or  other 
contract  that  has  as  one  of  its  purposes 
the  provision  of  assistance. 

Examples  of  recipients  of  DoD 
assistance  covered  by  this  Guidance 
include,  but  are  not  limited  to: 

— State  and  local  government  agencies 
and  any  other  entities  that  receive 
DoD-donated  land  or  land  that  is  sold 
at  or  below-market  rate;  and 
— Grganizations  and  institutions,  such 
as  nonprofit  organizations  or 
educational  institutions,  receiving 
grants  to  conduct  scientific,  medical, 
environmental  or  other  research. 

Title  VI  prohibits  discrimination  in 
any  program  or  activity  that  receives 
Federal  financial  assistance.  In  most 
cases,  when  a  recipient  receives  Federal 
financial  assistance  for  a  particular 
program  or  activity,  all  operations  of  the 
recipient  eue  covered  by  Title  VI,  not 
just  the  part  of  the  program  that  uses  the 
Federal  assistance.  Thus,  all  parts  of  the 
recipient’s  operations  would  be  covered 
by  Title  VI,  even  if  the  Federal 
assistance  were  used  only  by  one  part.^ 
Sub-recipients  likewise  are  covered 
when  Federal  funds  are  passed  through 
from  one  recipient  to  a  sub-recipient. 

Finally,  some  recipients  operate  in 
jurisdictions  in  which  English  has  been 
declared  the  official  language. 
Nonetheless,  these  recipients  continue 
to  be  subject  to  Federal  non¬ 
discrimination  requirements,  including 
those  applicable  to  the  provision  of 
federally  assisted  services  to  persons 
with  limited  English  proficiency. 

IV.  Who  is  a  limited  English  proficient 
individual? 

Individuals  who  do  not  speak  English 
as  their  primarv’  language  and  who  have 
a  limited  ability  to  read,  write,  speak,  or 
understand  English  can  be  limited 
English  proficient,  or  “LEP,”  entitled  to 
language  assistance  with  respect  to  a 
particular  type  of  service,  benefit,  or 
encounter. 

Examples  of  populations  likely  to 
include  LEP  persons  who  are 
encountered  and/or  .served  by  DoD 
recipients  and  should  be  considered 
when  planning  language  services 
include,  but  are  not  limited  to: 

— Persons  who  are  included  in  DoD- 
funded  medical  .studies; 

— Persons  who  participate  in  support 
groups  that  are  funded  by  DoD; 

^  However,  if  a  Federal  agency  were  to  decide  to 
terminate  Federal  funds  based  on  noncompliance 
with  Title  VI  or  its  regulations,  only  funds  directed 
to  the  particular  program  or  activity  that  is  out  of 
rompliance  would  be  terminated.  42  IJ.S.C. 
2000d-l. 


— Persons  who  encounter  or  who  are 
eligible  to  receive  benefits  or  services 
from  a  state  or  local  agency  that  is-a 
recipient  of  DoD  assistance; 

— Persons  who  encounter  or  are  eligible 
to  participate  in  portions  of  programs 
or  activities  of  an  institution  of  higher 
learning  that  receives  DoD  assistance; 
— Persons  who  are  served  by  programs 
pr  activities  run  by  recipients  of  DoD- 
donated  land; 

— Persons  who  attend  community 
meetings  or  other  public  meetings 
organized  by  DoD  recipients; 

— Other  LEP  persons  who  encounter  or 
are  eligible  to  receive  benefits  or 
services  from  DoD  recipients;  and 
— Parents  and  family  members  of  the 
above. 

V.  How  does  a  recipient  determine  the 
extent  of  its  obligation  to  provide  LEP 
services? 

Recipients  are  required  to  take 
reasonable  steps  to  ensure  meaningful 
access  to  their  programs  and  activities 
by  LEP  persons.  While  designed  to  be  a 
flexible  and  fact-dependent  standard, 
the  starting  point  is  an  individualized 
assessment  that  balances  the  following 
four  factors:  (1)  The  number  or 
proportion  of  LEP  persons  eligible  to  be 
served  or  likely  to  be  encountered  by 
the  program  or  activity  or  portion 
thereof;  (2)  the  frequency  with  which 
LEP  individuals  come  in  contact  with 
the  program  or  activity  or  portion 
thereof;  (3)  the  nature  and  importance  of 
the  program,  activity,  service,  benefit,  or 
information  provided  by  the  recipient  to 
people’s  lives;  and  (4)  the  resources 
available  to  the  grantee/recipient  and 
costs.  As  indicated  above,  the  intent  of 
this  Guidance  is  to  suggest  a  balance 
that  ensures  meaningful  access  by  LEP 
persons  to  critical  services  while  not 
imposing  undue  burdens  on  small 
business,  small  local  governments,  or 
small  nonprofits. 

After  applying  the  above  four-factor 
analysis,  a  recipient  may  conclude  that 
different  language  assistance  measures 
are  sufficient  for  the  different  types  of 
encounters.  For  instance,  some  portions 
of  a  recipient’s  program  or  activity  will 
be  more  important  than  others  and/or 
have  greater  impact  on  or  contact  with 
LEP  persons,  and  thus  may  require  more 
in  the  way  of  language  assistance.  The 
flexibility  that  recipients  have  irt 


*  For  additional  guidance  on  providing 
meaningful  access  to  l,EP  individuals  at  public 
hearings  or  meetings,  see  Department  of  Housing 
and  Urban  Development  Notice  of  Guidance  to 
Federal  Assistance  Recipients  Regarding  Title  VI 
Prohibition  Against  National  Origin  Discrimination 
Affecting  Limited  English  Proficient  Persons,  68  FR 
70980  (Dec.  19,  2003)  (available  at  http:// 
www'.fep.gov). 


addressing  the  needs  of  the  LEP 
populations  they  serve  does  not 
diminish,  and  should  not  be  used  to 
minimize,  the  obligation  that  those 
needs  be  addressed.  DoD  recipients 
should  apply  the  following  four  factors 
to  the  various  kinds  of  contacts  that  they 
have  with  the  public  to  assess  language 
needs  and  decide  what  reasonable  steps 
they  should  take  to  ensure  meaningful 
access  for  LEP  persons. 

(1)  The  Number  or  Proportion  of  LEP 
Persons  Served  or  Encountered  in  the 
Eligible  Service  Population 

One  factor  in  determining  what 
language  services  recipients  should 
provide  is  the  number  or  proportion  of 
LEP  persons  from  a  particular  language 
group  served  or  encountered  in  the 
eligible  service  population.  The  greater 
the  number  or  proportion  of  these  LEP 
persons,  the  more  likely  language 
services  are  needed.  Ordinarily,  persons 
“eligible  to  be  served  or  likely  to  be 
encountered  by”  a  recipient’s  program 
or  activity  are  those  who  are  served  or  • 
encountered  in  the  eligible  service 
population.  This  population  will  be 
program-specific,  and  includes  persons 
who  are  in  the  geographic  area  that  has 
been  approved  by  a  Federal  grant 
agency  as  the  recipient’s  service  area. 
However,  where,  for  instemce,  a  regional 
office  of  a  nonprofit  that  provides 
support  services  for  cancer  survivors 
serves  a  large  LEP  population,  the 
appropriate  service  area  is  most  likely 
the  regional  office  of  the  nonprofit 
organization,  and  not  the  entire 
population  served  by  the  non-profit, 
where  no  service  area  has  previously 
been  approved,  the  relevant  service  area 
may  be  that  which  is  approved  by  state 
or  local  authorities  or  designated  by  the 
recipient  itself,  provided  that  these 
designations  do  not  themselves 
discriminatorily  exclude  certain 
populations.  In  addition,  there  may  be 
circumstances  in  which  recipients 
appropriately  identify  English  language 
skills  as  an  eligibility  criterion,  such  as 
in  the  case  of  a  university  English 
language  masters  program.  But  other 
portions  of  the  program,  such  as  a 
university  daycare  or  clinic  open  to  the 
public,  or  various  public  community 
events,  cultural  exchanges,  campus 
security,  or  other  portions  of  a 
recipient’s  operations,  may  have  a  more 
significant  LEP  population  that  may  be 
encountered  or  is  eligible  to  participate. 
When  considering  the  number  or 
proportion  of  LEP  individuals  in  a 
service  area,  recipients  should  consider 
LEP  parent(s)  when  their  English- 
proficient  or  LEP  minor  children  and 
dependents  encounter  the  recipient’s 
program  or  activity. 
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Recipients  should  first  examine  their 
prior  experiences  with  LEP  encounters 
and  determine  the  breadth  and  scope  of 
language  services  that  were  needed.  In 
conducting  this  analysis,  it  is  important 
to  include  language  minority 
populations  that  are  eligible  for  their 
programs  or  activities  but  may  be 
underserved  because  of  existing 
language  barriers. 

Other  data  in  addition  to  prior 
experiences  should  be  consulted  to 
refine  or  validate  a  recipient’s  prior 
experience,  including  the  latest  census 
data  for  the  area  served,  data  from 
school  systems  and  from  community 
organizations,  and  data  from  state  and 
Iqpal  governments. 5  Community 
agencies,  school  systems,  religious 
organizations,  legal  aid  entities,  and 
others  can  often  assist  in  identifying 
populations  for  whom  outreach  is 
needed  and  who  would  benefit  from  the 
recipients’  programs  and  activities  were 
language  services  provided. 

(2)  The  Frequency  With  Which  LEP 
Individuals  Come  in  Contact  With  the 
Program 

Recipients  should  assess,  as 
accurately  as  possible,  the  frequency 
with  which  they  have  or  should  have 
contact  with  an  LEP  individual  from 
different  language  groups  seeking 
assistance.  The  more  frequent  the 
contact  with  a  particular  language 
group,  the  more  likely  that  enhanced 
language  services  in  that  language  are 
needed.  The  steps  that  are  reasonable 
for  a  recipient  that  serves  an  LEP  person 
on  a  one-time  basis  will  be  very 
different  than  those  expected  from  a 
recipient  that  serves  LEP  persons  daily. 
It  is  also  advisable  to  consider  the 
frequency  of  different  types  of  language 
contacts., For  example,  frequent  contacts 
with  Spanish-speaking  people  who  are 
LEP  may  require  certain  assistance  in 
Spanish.  Less  frequent  contact  with 
different  language  groups  may  suggest  a 
different  and  less  intensified  solution.  If 
an  LEP  individual  accesses  a  program  or 
service  on  a  daily  basis,  a  recipient  has 
greater  duties  than  if  the  same 
individual’s  program  or  activity  contact 
is  unpredictable  or  infrequent.  But  even 


®  The  focus  of  the  analysis  is  on  lack  of  English 
prohciency,  not  the  ability  to  speak  more  than  one 
language.  Note  that  demographic  data  may  indicate 
the  most  frequently  spoken  languages  other  than 
English  emd  the  percentage  of  people  who  speak 
that  language  who  speak  or  understand  English  less 
than  well.  Some  of  the  most  commonly  spoken 
languages  other  than  English  may  be  spoken  by 
people  who  are  also  overwhelmingly  proficient  in 
English.  Thus,  they  may  not  be  the  languages 
spoken  most  frequently  by  limited  English 
proficient  individuals.  When  using  demographic 
data,  it  is  important  to  focus  in  on  the  languages 
spoken  by  those  who  are  not  proficient  in  English. 


recipients  that  serve  LEP  persons  on  an 
unpredictable  or  infrequent  basis  should 
use  this  balancing  analysis  to  determine 
what  to  do  if  an  LEP  individual  seeks 
services  under  the  program  in  question. 
This  plan  need  not  be  intricate.  It  may 
be  as  simple  as  being  prepared  to  use 
one  of  the  commercially-available 
telephonic  interpretation  services  to 
obtain  immediate  interpreter  services.  In 
applying  this  standard,  recipients 
should  take  care  to  consider  whether 
appropriate  outreach  to  LEP  persons 
could  increase  the  frequency  of  contact 
with  LEP  language  groups. 

(3)  The  Nature  and  Importance  of  the 
Program,  Activity,  or  Service  Provided 
by  the  Program 

The  more  important  the  activity, 
information,  service,  or  program,  or  the 
greater  the  possible  consequences  of  the 
contact  to  the  LEP  individuals,  the  more 
likely  language  services  are  needed.  A 
recipient  needs  to  determine  whether 
denial  or  delay  of  access  to  services  or 
information  could  have  serious, 
economic,  safety,  education  or  even  life- 
threatening  implications  for  the  LEP 
individual.  For  instance,  the  obligations 
of  a  federally  assisted  entity  providing 
medical  advige  or  services  differ  from 
those  of  a  federally  assisted  program 
providing  purely  recreational  activities 
(however,  if  a  language  barrier  could 
result  in  denial  or  delay  of  access  to 
important  benefits,  services,  or 
information,  or  have  a  serious 
implication  for  a  LEP  person  who 
participates  in  the  recreational  activity, 
the  legal  obligation  to  provide  language 
services  in  that  circumstance  would  be 
higher).  Decisions  by  a  Federal,  state,  or 
local  entity  to  make  an  activity 
compulsory  or  required  in  order  to 
maintain  or  receive  an  important  benefit 
or  service  or  preserve  a  right,  such  as 
access  to  medical  care,  appeals 
procedures,  or  compliance  with  rules 
and  responsibilities,  can  serve  as  strong 
evidence  of  the  program’s  importance. 

(4)  The  Resources  Available  to  the 
Recipient  and  Costs 

A  recipient’s  level  of  resources  and 
the  costs  that  would  be  imposed  on  it 
may  have  an  impact  on  the  nature  of  the 
steps  it  should  take.  Smaller  recipients 
with  more  limited  budgets  are  not 
expected  to  provide  the  same  level  of 
language  services  as  larger  recipients 
with  larger  budgets.  In  addition, 
“reasonable  steps’’  may  cease  to  be 
reasonable  where  the  costs  imposed 
substantially  exceed  the  benefits. 

Resource  and  cost  issues,  however, 
can  often  be  reduced  by  technological 
advances;  the  sharing  of  language 
assistance  materials  and  services  among 


and  between  recipients,  advocacy, 
groups,  and  Federal  grant  agencies;  and 
reasonable  business  practices.  Where 
appropriate,  training  bilingual  staff  to 
act  as  interpreters  and  translators, 
information  sharing  through  industry 
groups,  telephonic  and  video 
conferencing  interpretation  services, 
pooling  resources  and  standardizing 
documents  to  reduce  translation  needs, 
using  qualified  translators  and 
interpreters  to  ensure  that  documents 
need  not  be  “fixed”  later  and  that 
inaccurate  interpretations  do  not  cause 
delay  or  other  costs,  centralizing 
interpreter  and  translator  services  to 
achieve  economies  of  scale,  or  the 
formalized  use  of  qualified  community 
volunteers,  for  exanTple,  may  help 
reduce  costs.® 

Recipients  should  carefully  explore 
the  most  cost-effective  means  of 
delivering  competent  and  accurate 
language  services  before  limiting 
services  due  to  resource  concerns.  Large 
entities  and  those  entities  serving  a 
significant  number  or  proportion  of  LEP 
persons  should  ensure  that  their 
resource  limitations  are  well- 
substantiated  before  using  this  factor  as 
a  reason  to  limit  language  assistance. 
Such  recipients  may  find  it  useful  to  be 
able  to  articulate,  through 
documentation  or  in  some  other 
reasonable  manner,  fheir  process  for 
determining  that  language  services 
would  be  limited  based  on  resources  or 
costs. 

This  four-factor  analysis  necessarily 
implicates  the  “mix”  of  LEP  services 
required.  Recipients  have  two  main 
ways  to  provide  language  services:  Oral 
interpretation  either  in  person  or  via 
telephone  interpretation  service 
(hereinafter  “interpretation”)  and 
written  translation  (hereinafter 
“translation”).  Oral  interpretation  can 
range  from  on-site  interpreters  for 
critical  services  provided  to  a  high 
volume  of  LEP  persons  to  access 
through  commercially-available 
telephonic  interpretation  services. 
Written  translation,  likewise,  can  range 
from  translation  of  an  entire  document 
to  translation  of  a  short  description  of 
the^document.  In  some  cases,  language 
services  should  be  made  available  on  an 
expedited  basis  while  in  others  the  LEP 
individual  may  be  referred  to  another 
office  of  the  recipient  for  language 
assistance. 

The  correct  mix  should  be  based  on 
what  is  both  necessary  and  reasonable 
in  light  of  the  four- factor  analysis.  For 
instance,  a  job  training  center  that  was 


®  Small  recipients  with  limited  resources  may 
find  that  entering  into  a  telephonic  interpretation 
service  contract  will  prove  cost  effective. 
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created  three  years  ago  after  DoD 
donated  land  from  a  former  military 
base  serves  a  large  Hispanic  population. 
The  job  training  center  may  need 
immediate  oral  interpreters  to  be 
available  and  should  give  serious 
consideration  to  hiring  some  bilingual 
staff  if  they  have  not  done  so  already. 

By  contrast,  the  center  may  be  able  to 
rely  on  a  telephonic  interpretation 
service  to  assist  those  LEP  individuals 
who  speak  a  language  that  is  not 
commonly  encountered  by  the  center. 
Regardless  of  the  type  of  language 
service  provided,  quality  and  accuracy 
of  those  services  can  be  critical  in  order 
to  avoid  serious  consequences  to  the 
LEP  person  and  to  the  recipient. 
Recipients  have  substantial  flexibility  in 
determining  the  appropriate  mix. 

VI.  Selecting  Language  Assistance 
Services 

Academic  institutions,  nonprofit 
organizations,  and  other  recipients  of 
DoD  funds  have  a  long  history  of 
interacting  with  people  with  varying 
language  backgrounds  and  capabilities. 
In  fact,  many  DoD  recipients  choose  not 
only  to  provide  interpretation  and 
translation  services,  but  also  to  provide 
English-language  training  for  LEP 
individuals.  This  approach  is  consistent 
with  the  purpose  of  Executive  Order 
13166.  DoD’s  goal  i»  to  continue  to 
encourage  these  efforts  and  to  encourage 
the  sharing  of  such  promising  practices 
among  recipients,  as  well  as  to  ensure 
meaningful  linguistic  access  for  LEP 
individuals. 

Recipients  have  two  main  ways  to 
provide  language  services:  Oral  and 
written  language  services.  Quality  and 
accuracy  of  the  language  service  is 
critical  in  order  to  avoid  serious 
consequences  to  the  LEP  person  and  to 
the  recipient. 

A.  Oral  Language  Services 
(Interpretation  T 

Interpretation  is  the  act  of  listening  to 
something  in  one  language  (source 
language)  and  orally  translating  it  into 
another  language  (target  language). 
Where  interpretation  is  needed  and  is 
reasonable,  recipients  should  consider 
some  or  all  of  the  following  options  for 
providing  competent  interpreters  in  a 
timely  manner: 

— When  providing  oral  assistance, 
recipients  should  ensure  competency 
of  the  language  service  provider,  no 
matter  which  of  the  strategies 
outlined  below  are  used.  Competency 
requires  more  than  self-identification 
as  bilingual.  Some  bilingual  staff  and 
community  volunteers,  for  instance, 
may  be  able  to  communicate 
effectively  in  a  different  language 


when  communicating  information 
directly  in  that  language,  but  not  be 
competent  to  interpret  in  and  out  of 
English.  Likewise,  they  may  not  be 
able  to  do  written  translations. 

— Competency  to  interpret,  however, 
does  not  necessarily  mean  formal 
certification  as  an  interpreter, 
although  certification  is  helpful. 

When  using  interpreters,  recipients 
should  ensure  that  they: 

— Demonstrate  proficiency  in  and 
ability  to  communicate  information 
accurately  in  both  English  and  in  the 
other  language  and  identify  and 
employ  the  appropriate  mode  of 
interpreting  (e.g.,  consecutive, 
simultaneous,  summarization,  or  sight 
translation); 

— Have  knowledge  in  both  languages  of 
any  specialized  terms  or.concepts 
peculiar  to  the  entity’s  program  or 
activity  and  of  any  particularized 
vocabulary  arid  phraseology  used  by 
the  LEP  person;  ^  and  Understand  and 
follow  confidentiality  and 
impartiality  rules  to  the  same  extent 
the  recipient  employee  for  whom  they 
are  interpreting  and/or  to  the  extent 
their  position  requires; 

—Understand  and  adhere  to  their  role  as 
interpreters  without  deviating  into  a 
role  as  counselor,  legal  advisor,  or 
other  roles,  particularly  in  a  formal 
context  such  as  a  hearing. 

While  quality  and  accuracy  of 
language  services  is  critical,  the  quality 
and  accuracy  of  language  services  is 
nonetheless  part  of  the  appropriate  mix 
of  LEP  services  required.  The  quality 
and  accuracy  of  language  services 
provided  during  the  medical  screening 
of  a  LEP  individual  must  be 
extraordinarily  high,  while  the  quality 
and  accuracy  of  language  services 
provided  at  a  university’s  social 
program  need  not  meet  the  same 
exacting  standards. 

Finally,  when  interpretation  is  needed 
and  is  reasonable,  it  should  be  provided 
in  a  timely  manner.  To  be  meaningfully 
effective,  language  assistance  should  be 
timely.  While  there  is  no  single 
definition  for  “timely”  applicable  to  all 
types  of  interactions  at  all  times  by  all 
types- of  recipients,  one  clear  guide  is 


^Many  languages  have  "regionalisms,”  or 
differences  in  usage.  For  instance,  a  word  that  may¬ 
be  understood  to  mean  something  in  Spanish  for 
someone  from  Cuba  may  not  be  so  understood  by 
someone  from  Mexico.  In  addition,  because  there 
may  be  languages  which  do  not  have  an  appropriate 
direct  interpretation  of  some  terms,  the  interpreter 
or  translator  should  be  so  aware  and  be  able  to 
provide  the  most  appropriate  interpretation.  The 
interpreter  should  make  the  recipient  aware  of  the 
issue  and  the  interpreter  and  recipient  can  then 
work  to  develop  a  consistent  and  appropriate  set  of 
descriptions  of  these  terms  in  that  language  that  can 
be  used  again,  when  appropriate. 


that  the  language  assistance  should  be 
provided  at  a  time  and  place  that  avoids 
the  effective  denial  of  the  service,, 
benefit,  or  right  at  issue  or  the 
imposition  of  an  undue  burden  on  or 
delay  in  important  rights,  benefits,  or 
services  to  the  LEP  person.  For  example, 
when  the  timeliness  of  services  is 
important,  such  as  with  certain 
activities  of  DoD  recipients  providing 
health,  economic,  educational,  and 
safety  services  on  DoD-donated  land,  a 
recipient  would  likely  not  be  providing 
meaningful  access  if  it  had  one  bilingual 
staffer  available  one  day  a  week  to 
provide  the  service.  Such  conduct 
would  likely  result  in  delays  for  LEP 
persons  that  would  be  significantly 
greater  than  those  for  English  proficienl 
persons.  Conversely,  where  access  to  or 
exercise  of  a  service,  benefit,  or  right  is  ' 
not  effectively  precluded  by  a 
reasonable  delay,  language  assistance 
can  likely  be  delayed  for  a  reasonable 
period. 

Hiring  Bilingual  Staff.  When 
particular  languages  are  encountered 
often,  hiring  bilingual  staff  offers  one  of 
the  best  and  often  most  economical, 
options.  Recipients  can,  for  example,  fill 
public  contact  positions,  such  as 
receptionists,  guards,  or  social  workers, 
with  staff  who  are  bilingual  and 
competent  to  communicate  directly 
with  LEP  persons  in  their  language.  If 
bilingual  staff  are  also  used  to  interpret 
between  English  speakers  and  LEP 
persons,  or  to  orally  interpret  written 
documents  from  English  into  another 
language,  they  should  be  competent  in 
the  skill  of  interpreting.  Being  bilingual 
does  not  necessarily  mean  that  a  person 
has  the  ability  to  interpret.  In  addition, 
there  may  be  times  when  the  role  of  the 
bilingual  employee  may  conflict  with 
the  role  of  an  interpreter.  Effective 
management  strategies,  including  any 
appropriate  adjustments  in  assignments 
and  protocols  for  using  bilingual  staff, 
can  ensure  that  bilingual  staff  are  fully 
and  appropriately  utilized.  When 
bilingual  staff  cannot  meet  all  of  the 
language  service  obligations  of  the 
recipient,  the  recipient  should  turn  to 
other  options. 

Hiring  Staff  Interpreters.  Hiring' 
interpreters  may  be  most  helpful  where 
there  is  a  frequent  need  for  interpreting 
services  in  one  or  more  languages. 
Depending  on  the  facts,  sometimes  it 
may  be  necessary  and  reasonable  to 
provide  on-site  interpreters  to  provide 
accurate  and  meaningful 
communication  with  an  LEP  person. 

Contracting  for  Interpreters.  Contract 
interpreters  may  be  a  cost-effective 
option  when  there  is  no  regular  need  for 
a  particular  language  skill.  In  addition 
to  commercial  and  other  private 
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providers,  many  community-based 
organizations  and  mutual  assistance 
associations  provide  interpretation 
services  for  particular  languages. 
Contracting  with  and  providing  training 
regarding  the  recipient’s  programs  and 
processes  to  these  organizations  can  he 
a  cost-effective  option  for  providing 
language  services  to  LEP  persons  from 
those  language  groups. 

Using  Telephone  Interpreter  Lines. 
Telephone  interpreter  service  lines  often 
offer  speedy  interpreting  assistance  in 
many  different  languages.  They  may  be 
particularly  appropriate  where  the  mode 
of  communicating  with  an  English 
proficient  person  would  also  he  over  the 
phone.  Although  telephonic 
interpretation  services  are  useful  in 
many  situations,  it  is  important  to 
ensure  that,  when  using  such  services, 
the  interpreters  used  are  competent  to 
interpret  any  technical  or  legal  terms 
specific  to  a  particular  program  that  may 
be  important  parts  of  the  conversation. 
Nuances  in  language  and  non-verbal 
communication  can  often  assist  an 
interpreter  and  cannot  be  recognized 
over  the  phone.  Video  teleconferencing 
may  sometimes  help  to  resolve  this 
issue  where  appropriate  or  necessary.  In 
addition,  where  documents  are  being 
discussed,  it  is  important  to  give 
telephonic  interpreters  adequate 
opportunity  to  review  the  document 
prior  to  the  discussion  and  any 
logistical  problems  should  be  addressed. 

Using  Community  Volunteers.  In 
addition  to  consideration  of  bilingual 
staff,  staff  interpreters,  or  contract 
interpreters  (either  in-person  or  by 
telephone)  as  options  to  ensure 
meaningful  access  by  LEP  persons,  use 
of  recipient-coordinated  community 
volunteers,  working  with,  for  instance, 
community-based  organizations  may 
provide  a  cost-effective  supplemental 
language  assistance  strategy  under 
appropriate  circumstances.  They  may  be 
particularly  useful  in  providing 
language  access  for  a  recipient’s  less 
critical  programs  and  activities.  To  the, 
extent  the  recipient  relies  on 
community  volunteers,  it  is  often  best  to 
use  volunteers  who  are  trained  in  the 
information  or  services  of  the  program 
and  can  communicate  directly  with  LEP 
persons  in  theif  language.  Just  as  with 
all  interpreters,  community  volunteers 
used  to  interpret  between  English 
speakers' and  LEP  persons,  or  to  orally 
translate  documents,  should  be 
competent  in  the  skill  of  interpreting 
and  knowledgeable  about  applicable 
confidentiality  and  impartiality  rules. 
Recipients  should  consider  formal 
arrangements  with-  community -based 
organizations  that  provide  volunteers  to 
address  these  concerns  and  to  help 


ensure  that  services  are  available  more 
regularly. 

Use  of  Family  and  Friends  and 
Informal  Interpreters.  Although 
recipients  should  not  plan  to  rely  on  an 
LEP  person’s  family  members,  friends, 
or  other  informal  interpreters  to  provide 
meaningful  access  to  important 
programs  and  activities,  where  LEP 
persons  so  desire,  they  should  be 
permitted  to  use,  at  their  own  expense, 
an  interpreter  of  their  own  choosing 
(whether  a  professional  interpreter, 
family  member,  friend,  or  other  person) 
in  place  of  or  as  a  supplement  to  the  free 
language  services  expressly  offered  by 
the  recipient.  LEP  persons  may  feel 
more  comfortable  when  a  trusted  family 
member  or  friend  acts  as  an  interpreter. 
The  recipient  should  take  care  to  ensure 
that  the  LEP  person’s  choice  is 
voluntary,  that  the  LEP  person  is  aware 
of  the  possible  problems  if  the  preferred 
interpreter  is  a  minor  child,  and  that  the 
LEP  person  knows  that  a  competent 
interpreter  could  be  provided  by  the 
recipient  at  no  cost.  In  addition,  in 
exigent  circumstances  that  are  not 
reasonably  foreseeable,  temporary  use  of 
interpreters  not  provided  by  the 
recipient  may  be  necessary.  However, 
with  proper  planning  arid 
implementation,  recipients  should  be 
able  to  avoid  most  such  situations. 

Recipients,  however,  should  take 
special  care  to  ensure  that  informal 
interpreters  are  appropriate  in  light  of 
the  circumstances  and  subject  matter  of 
the  program,  service  or  activity, 
including  protection  of  the  recipient’s 
'Own  administrative  or  enforcement 
interest  in  accurate  interpretation.  In 
many  circumstances,  family  members 
(especially  children),  friends,  or  other 
informal  interpreters  are  not  competent 
to  provide  quality  and  accurate 
interpretations.  Issues  of  confidentiality, 
privacy,  or  conflict  of  interest  may  also 
arise.  LEP  individuals  may  feel 
uncomfortable  revealing  or  describing 
sensitive,  confidential,  or  potentially 
embarrassing  information  to  a  family 
member,  friend,  or  member  of  the  local 
community.  In  addition,  such  informal 
interpreters  may  have  a  personal 
connection  to  the  LEP  person  or  an 
undisclosed  conflict  of  interest.  For 
these  reasons,  when  oral  language 
services  are  necessary,  recipients  should 
generally  offer  competent  interpreter 
services  free  of  cost  to  the  LEP  person. 
For  DoD  recipient  programs  and 
activities,  this  is  particularly  true  in 
situations  in  which  health,  safety, 
economic  livelihood,  or  access  to 
important  benefits  and  services  are  at 
stake,  or  when  mistakes  in 
interpretation  or  translation  could  have 


other  serious  consequences  to  the  LEP 
person. 

While  issues  of  competency, 
confidentiality,  and  conflict  of  interest 
in  the  use  of  family  members,  friends, 
or  other  informal  interpreters  often 
make  their  use  inappropriate,  the  use  of 
these  individuals  as  interpreters  may  be 
an  appropriate  option  where  proper 
application  of  the  four  factors  would 
lead  to  a  conclusion  that  recipient- 
provided  services  are  not  necessary.  An 
example  of  this  is  a  voluntary 
educational  tour  of  a  DoD  facility 
offered  to  the  public.  There,  the 
importance  and  nature  of  the  activity 
may  be  relatively  low  and  unlikely  to 
implicate  issues  of  confidentiality, 
conflict  of  interest,  or  the  need  for 
accuracy.  In  addition,  the  resources 
needed  and  costs  of  providing  language 
services  may  be  high,  and  the  number 
or  proportion  and  frequency  of  LEP 
encounters  may  be  quite  low.  In  such  a 
setting,  an  LEP  person’s  use  of  family, 
friends,  or  others  to  interpret  may  be 
appropriate.  However,  children  should 
not  be  used  as  interpreters. 

B.  Written  Language  Services 
(Translation) 

Translation  is  the  replacement  of  a 
written  text  from  one  language  (source 
language)  into  an  equivalent  written  text 
in  another  language  (target'language). 

What  Documents  Should  Be 
Translated?  After  applying  the  four- 
factor  analysis,  a  recipient  may 
determine  that  an  effective  LEP  plan  for 
its  particular  program  or  activity 
includes  the  translation  of  vital  written 
materials  into  the  language  of  each 
frequently-encountered  LEP  groifp 
eligible  to  be  served  and/or  likely  to  be 
affected  by  the  recipient’s  program. 

Such  written  materials  could  include, 
for  example: 

— Consent,  application,  and  complaint 
forms. 

— Intake  forms  with  the  potential  for 
important  consequences. 

— Written  notices  of  rights,  denial,  loss, 
or  decreases  in  benefits  or  services, 
and  other  htarings. 

— Notices  advising  LEP  persons  of  free 
language  assistance. 

— Written  tests  that  do  not  assess 
English  language  competency,  but  test 
competency  for  a  particular  license, 
job,  or  skill  for  which  knowing 
English  is  not  required. 

— Applications  to  participate  in  a 
recipient’s  program  or  activity  or  to 
receive  recipient  benefits  or  services. 
Whether  or  not  a  document  (or  the 
information  it  solicits)  is  “vital”  may 
depend  upon  the  importance  of  the 
program,  information,  encounter,  or 
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service  involved,  and  the  consequence 
to  the  LEP  person  if  the  information  in 
question  is  not  provided  accurately  or  in 
a  timely  manner.  For  instance,  a  flyer 
announcing  a  soccer  program  run  by  a 
city  agency  at  a  former  military  base  that 
was  donated  to  that  agency  would  not 
generally  be  considered  vital,  whereas 
written  information  about  the 
application  process  for  new  affordable 
housing  provided  by  the  agency  at  that 
same  base  should  likely  be  considered 
vital.  Where  appropriate,  recipients  are 
encouraged  to  create -a  plan  for 
consistently  determining,  over  time  and 
across  its  various  activities,  what 
documents  are  “vital”  to  the  meaningful 
access  of  the  LEP  populations  they 
serve. 

Categorizing  a  document  as  vital  or 
non-vital  is  sometimes  difficult, 
especially  in  the  case  of  outreach 
materials  like  brochures  or  other 
information  on  rights  and  services. 
Awareness  of  rights  or  services  is  an 
important  part  of  “meaningful  access.” 
'Lack  of  awareness  that  a  particular 
program,  right,  or  service  exists  may 
effectively  deny  LEP  individuals 
meaningful  access.  Thus,  where  a 
recipient  is  engaged  in  community  • 
outreach  activities  in  furtherance  of  its 
activities,  it  should  regularly  assess  the 
needs  of  the  populations  frequently 
encountered  or  affected  by  the  program 
or  activity  to  determine  whether  certain 
critical  outreach  materials  should  be 
translated.  Community  organizations 
may  be  helpful  in  determining  what 
outreach  materials  may  be  most  helpful 
to  translate.  In  addition,  the  recipient 
should  consider  whether  translations  of 
outreach  material  may  be  made  more 
effective  when  done  in  tandem  with 
other  outreach  methods,  including 
utilizing  the  ethnic  media,  schools,  and 
religious  and  community  organizations 
to  spread  a  message. 

Sometimes  a  document  includes  both 
vital  and  non-vital  information.  This 
may  be  the  case  when  the  document  is 
very  large.  It  may  also  be  the  case  when 
the  title  and  a  pbone  number  for 
obtaining  more  information  on  the 
contents  of  the  document  ifl  frequently- 
encountered  languages  other  than 
English  is  critical,  but  the  document  is 
sent  out  to  the  general  public  and 
cannot  reasonably  be  translated  into 
many  languages  and/or  the  language  of 
the  recipient  is  not  known.  Thus,  vital 
information  may  include,  for  instance, 
the  provision  of  information  in 
appropriate  languages  other  than 
English  regarding  where  a  LEP  person 
might  obtain  an  interpretation  or 
translation  of  the  document. 

Into  What  Languages  Should  ' 
Documents  be  Translated?  The 


languages  spoken  by  the  LEP 
individuals  with  wbom  the  recipient 
has  contact  determine  the  languages 
into  which  vital  documents  should  be 
translated.  A  distinction  should  be 
made,  however,  between  languages  that 
are  frequently  encountered  by  a 
recipient  and  less  commonly- 
encountered  languages.  Many  recipients 
serve  communities  in  large  cities  or 
across  the  country.  They  regularly  serve 
LEP  persons  who  speak  dozens  and 
sometimes  over  100  different  languages. 
To  translate  all  written  materials  into  all 
of  those  languages  is  unrealistic,  for 
although  recent  technological  advances 
have  made  it  easier  for  recipients  to 
store  and  share  translated  documents, 
such  an  undertaking  could  incur 
substantial  costs  and  require  substantial 
resources.  Nevertheless,  well- 
substantiated  claims  of  lack  of  resources 
to  translate  all  vital  documents  into 
dozens  of  languages  do  not  necessarily 
relieve  the  recipient  of  the  obligation  to 
translate  those  documents  into  at  least 
several  of  the  more  frequently- 
encountered  languages  and  to  set 
benchmarks  for  continued  translations 
into  the  remaining  languages  over  time. 
As  a  result,  the  extent  of  the  recipient’s 
obligation  to  provide  written 
translations  of  documents  should  be 
determined  by  the  recipient  on  a  case- 
by-case  basis,  looking  at  the  totality  of 
the  circumstances  in  light  of  the  four- 
factor  analysis.  Because  translation  is  a 
one-time  expense,  consideration  should 
be  given  to  whether  the  upfront  cost  of 
translating  a  document  (as  opposed  to 
oral  interpretation)  should  be  amortized 
over  the  likely  lifespan  of  thfe  document 
when  applying  this  four-factor  analysis. 

Safe  Harbor.  Many  recipients  would 
like  to  ensure  with  greater  certainty  that 
they  comply  with  their  obligations  to 
provide  written  translations  in  • 
languages  other  than  English. 

Paragraphs  (a)  and  (b)  below  outline  the 
circumstances  that  can  provide  a  “safe 
harbor”  for  recipients  regarding  the 
requirements  for  translation  of  written 
materials.  A  “safe  harbor”  means  that  if 
a  recipient  provides  written  translations 
under  these  circumstances,  such  action 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient’s  written- 
translation  obligations. 

The  failure  to  provide  w*ritten 
translations  under  the  circumstances 
outlined  in  penagraphs  (a)  and  (b)  does 
not  mean  there  is  non-compliance. 
Rather,  they  provide  a  common  starting 
point  for  recipients  to  consider  whether 
and  at  what  point  the  importance  of  the 
service,  benefit,  or  activity  involved;  the 
nature  of  the  information  sought;  and 
the  number  or  proportion  of  LEP 
persons  served  call  for  written 


translations  of  commonly-used  forms 
into  frequently-encountered  languages 
other  than  English.  Thus,  these 
paragraphs  merely  provide  a  guide  for 
recipients  that  would  like  greater 
certainty  of  compliance  than  can  be 
provided  by  a  fact-intensive,  four-factor 
analysis. 

Example:  Even  if  th"e  safe  harbors  are 
not  used,  if  written  translation  of  a 
certain  document{s)  would  be  so 
burdensome  as  to  defeat  the  legitimate 
objectives  of  its  program,  the  translation 
of  the  written  materials  is  not  necessary. 
Other  ways  of  providing  meaningful 
access,  such  as  effective  oral 
interpretation  of  certain  vital 
documents,  might  be  acceptable  under 
such  circumstances. 

When  determining  whether  to  provide 
translated  documents  or  oral  language 
services,  recipients  should  consider  the 
literacy  rates  of  the  LEP  communities 
they  serve.  For  example,  certain 
languages  (e.g.,  Hmong)  until  recently 
have  been  oral  and  not  written,  thus  a 
high  percentage  of  such  LEP  speakers 
may  be  unable  to  read  translated 
documents  or  written  instructions.  Data 
analysis,  utilizing  infoimation  from  a 
range  of  community  groups  and  other 
sources,  may  provide  a  recipient  with 
insight  into  whether  translation  of  vital 
documents  meets  the  goal  of  providing 
meaningful  access,  or  whether  it  makes 
more  sense  to  focus  those  resources  on 
oral,  and,  where  appropriate,  graphics- 
or  visually-based  information  exchange. 

Safe  Harbor.  The  following  actions 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient’s  written- 
translation  obligations: 

(a)  DoD  recipient  provides  written 
translations  of  vital  documents  for  each 
eligible  LEP  language  group  that 
constitutes  five  percent  or  1,000, 
whichever  is  less,  of  the  population  of 
persons  eligible  to  be  served  or  likely  to 
be  affected  or  encountered.  Translation 
of  other  documents,  if  needed,  can  be 
■provided  orally;  or 

(b)  If  there  are  fewer  than  50  persons 
in  a  language  group  that  reaches  the  five 
percent  trigger  in  (a),  the  recipient  does 
not  translate  vital  written  materials  but 
provides  written  notice  in  the  primary 
language  of  the  LEP  language  group  of 
the  right  to  receive  competent  oral 
interpretation  of  those  written  materials, 
free  of  cost. 

These  safe  harbor  provisions  spply  to 
the  translation  of  written  documents 
only.  They  do  not  affect  the  requirement 
to  provide  meaningful  access  to  LEP  * 
individuals  through  competent  oral 
interpreters  where  oral  language 
services  are  needed  and  are  reasonable. 
For  example,  even  when  there  is  only 
one  LEP  individual  who  is  participating 
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in  a  medical  study,  vital  information 
should  be  provided  orally  in  a  language 
that  person  understands,  even  if  it  is  not 
translated  in  writing. 

Competence  of  Translators.  As  with 
oral  interpreters,  translators  of  written 
documents  should  be  competent.  Many 
of  the  same  considerations  apply. 
However,  the  skill  of  translating  is  very 
different  from  the  skill  of  interpreting, 
and  a  person  who  is  a  competent 
interpreter  may  or  may  not  be 
competent  to  translate. 

Particularly  where  legal  or  other  vital 
documents  are  being  translated, 
competence  can  often  be  achieved  by 
use  of  certified  translators.  Certification 
or  accreditation  may  not  always  be 
possible  or  necessary.®  Competence  can 
often  be  ensured  by  having  a  second, 
independent  translator  “check”  the 
work  of  the  primary  translator. 
Alternatively,  one  translator  can 
translate  the  document,  and  a  second, 
independent  translator  could  translate  it 
back  into  English  to  check  that  the 
appropriate  meaning  has  been 
conveyed.  This  is  called  “back 
translation.” 

Translators  should  understand  the 
expected  reading  level  of  the  audience 
and,  where  appropriate,  have 
fundamental  knowledge  about  the  target 
language  group’s  vocabulary  and 
phraseology.  Sometimes  direct 
translation  of  materials  results  in  a 
translation  that  is  written  at  a  much 
more  difficult  level  than  the  English 
language  version  or  has  no  relevant 
equivalent  meaning.  Community 
organizations  may  be  able  to  help 
consider  whether  a  document  is  written 
at  an  appropriate  level  for  the  audience. 

-  Also,  there  may  be  languages  which  do 
not  have  an  appropriate  di»ect 
translation  of  some  terms.  The  translator 
should  make  the  recipient  aware  of  this. 
Recipients  can  then  work  with 
translators  to  develop  a  consistent  and 
appropriate  set  of  descriptions  of  these 
terms  in  that  language  that  can  be  used 
again,  when  appropriate.  Likewise, 
consistency  in  the  words  and  phrases 
used  to  translate  terms  of  art,  legal,  or 
other  technical  concepts  helps  avoid 
confusion  by  LEP  individuals  and  may 
reduce  costs.  Creating  or  using  already- 
created  glossaries  of  commonly-used 
terms  may  be  useful  for  LEP  persons 
and  translators  and  cost  effective  for  the 
recipient.  Providing  translators  with 
examples  of  previous  accurate 
translations  of  similar  material  by  the 


®For  those  languages  in  which  no  formal 
accreditation  currently  exists,  a  particular  level  of 
membership  in  a  professional  translation 
association  can  provide  some  indicator  of 
professionalism. 


recipient,  other  recipients,  or  Federal 
agencies  may  be  helpful. 

While  quality  and  accuracy  of 
translation  services  is  critical,  the 
quality  and  accuracy  of  translation 
services  is  nonetheless  part  of  the 
appropriate  mix  of  LEP  services 
required.  For  instance,  documents  that 
are  simple  and  have  no  legal  or  other 
consequence  for  LEP  persons  who  rely 
on  them  may  call  for  translators  that  are 
less  skilled  than  important  documents 
with  legal  or  other  information  upon 
which  reliance  has  important 
consequences  (including,  e.g., 
information  or  documents  of  DoD 
recipients  regarding  certain  health, 
economic,  education,  and  safety 
services).  The  permanent  nature  of 
written  translations,  however,  imposes 
additional  responsibility  on  the 
recipient  to  ensure  that  the  quality  and 
accuracy  permit  meaningful  access  by 
LEP  persons. 

VII.  Elements  of  Effective  Plan  on 
Language  Assistance  for  LEP  Persons 

After  completing  the  four-factor 
analysis  and  deciding  what  language 
assistance  services  are  appropriate,  a 
recipient  should  develop  an 
implementation  plan  to  address  the 
identified  needs  of  the  LEP  populations 
they  serve.  Recipients  have  considerable 
flexibility  in  developing  this  plan.  The 
development  and  maintenance  of  a 
periodically-updated  written  plan  on 
language  assistance  for  LEP  persons 
(“LEP  plan”)  for  use  by  recipient 
employees  serving  the  public  will  likely 
be  the  most  appropriate  and  cost- 
effective  means  of  documenting 
compliance  and  providing  a  framework 
for  the  provision  of  timely  and 
reasonable  language  assistance. 

'  Moreover,  such  written  plans  would 
likely  provide  additional  benefits  to  a 
recipient’s  managers  in  the  areas  of 
training,  administration,  planning,  and 
budgeting.  These  benefits  should  lead 
most  recipients  to  document  in  a 
written  LEP  plan  their  language 
assistance  services,  and  how  staff  and 
LEP  persons  can  access  those  services. 
Despite  these  benefits,  certain  DoD 
recipients,  such  as  recipients  serving 
very  few  LEP  persons  and  recipients 
with  very  limited  resources,  may  choose 
not  to  develop  a  written  LEP  plan. 
However,  the  absence  of  a  written  LEP 
plan  does  not  obvfate  the  underlying 
obligation  to  ensure  meaningful  access 
by  LEP  persons  to  a  recipient’s  program 
or  activities.  Accordingly,  in  the  event 
that  a  recipient  elects  not  to  develop  a 
written  plan,  it  should  consider 
alternative  ways  to  articulate  in  some 
other  reasonable  manner  a  plan  for 
providing  meaningful  access.  Entities 


having  significant  contact  with  LEP 
persons,  such  as  schools,  religious 
organizations,  community  groups,  and 
groups  working  with  new  immigrants 
can  be  very  helpful  in  providing 
important  input  into  this  planning 
process  from  the  beginning. 

The  following  five  steps  may  be 
helpful  in  designing  an  LEP  plan  and 
are  typically  part  of  effective 
implementation  plans. 

(1)  Identifying  LEP  Individuals  Who 
Need  Language  Assistance 

The  §rst  two  factors  in  the  four-factor 
analysis  require  an  assessment  of  the 
number  or  proportion  of  LEP 
individuals  eligible  to  be  served  or 
encountered  and  the  frequency  of 
encounters.  This  requires  recipients  to 
identify  LEP  persons  with  whom  it  has 
contact. 

One  way  to  determine  the  language  of 
communication  is  to  use  language 
identification  cards  (or  “I  speak  cards”), 
which  invite  LEP  persons  to  identify 
their  language  needs  to  staff.  Such 
cards,  for  instance,  might  say  “I  speak 
Spanish”  in  both  Spanish  and  English, 

“I  speak  Vietnamese”  in  both  English 
and  Vietnamese,  etc.  To  reduce  costs  of 
compliance,  the  Federal  government  has 
made  a  set  of  these  cards  available  on 
the  Internet.  The  Census  Bureau  “I 
speak  card”  can  be  found  and 
downloaded  at  http://www.usdoj.gov/ 
crt/cor/1 3166.htm  an<f  www.Iep.gov. 
When  records  are  normally  kept  of  past 
interactions  with  members  of  the  public, 
the  language  of  the  LEP  person  can  be 
included  as  part  of  the  record.  In  ' 
addition  to  Helping  employees  identify 
the  language  of  LEP  persons  they 
encounter,  this  process  will  help  in 
future  applications  of  the  first  two 
factors  of  the  four-factor  analysis.  In 
addition,  posting  notices  in  commonly 
encountered  languages  notifying  LEP 
persons  of  language  assistance  will 
encourage  them  to  self-identify. 

(2)  Language  Assistance  Measures 

An  effective  LEP  plan  would  likely 
include  information  about  the  ways  in 
which  language  assistance  will  be 
provided.  For  instance,  recipients  may 
want  to  include  information  on  at  least 
the  following: 

— Types  of  language  services  available. 
— How  staff  can  obtain  those  services. 

— How  to  respond  to  LEP  callers. 

— How  to  respond  to  written 

communications  from  LEP  persons. 

— How  to  respond  to  LEP  individuals 
who  have  in-person  contact  with 
recipient  staff. 

— How  to  ensure  competency  of 

interpreters  and  translation  services. 
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(3)  Training  Staff 

Staff  should  know  their  obligations  to 
provide  meaningful  access  to 
information  and  services  for  LEP 
persons.  An  effective  LEP  plan  would 
likely  include  training  to  ensure  that: 

— Staff  know  about  LEP  policies  and 
procedures. 

— Staff  having  contact  with  the  public 
(or  those  in  a  recipient’s  custody)  are 
trained  to  work  effectively  with  in- 
person  and  telephone  interpreters. 
Recipients  may  want  to  include  this- 
training  as  part  of  the  orientation  for 
new  employees.  It  is  important  to 
ensure  that  all  employees  in  public 
contact  positions  (or  having  contact 
with  those  in  a  recipient’s  custody)  are 
properly  trained.  Recipients  have 
flexibility  in  deciding  the  manner  in 
which  the  training  is  provided.  The 
more  frequent  the  contact  with  LEP 
persons,  the  greater  the  need  will  be  for 
in-depth  training.  Staff  with  little  or  no 
contact  with  LEP  persons  may  only  have 
to  be  aware  of  an  LEP  plan.  However, 
management  staff,  even  if  they  do  not 
interact  regularly  with  LEP  persons, 
should  be  fully  aware  of  and  understand 
the  plan  so  they  can  reinforce  its 
importance  a&id'eh'sure  its 

implementatidnl/V^taff. 

•  Im;  !-.» 

(4)  Providing  l>ffftice  to  LEP  Persons 

Once  an  agency  has  decided,  based  ou 
the  four  factors,  tHbt  it  will  provide 
language  services,  it  is  important  for  the 
recipient  to  let  LEP  persons  know  that 
those  services  are  available  and  that 
they  are  free  of  charge.  Recipients 
should  provide  this  notice  in  a  language 
LEP  persons  will  understand.  Examples 
of  notification  that  recipients  should 
consider  include: 

Posting  signs  in  intake  areas  and  other 
entry  points.  When  language  assistance 
is  needed  to  ensure  meaningful  access 
to  information  and  services,  it  is 
important  to  provide  notice  in 
appropriate  languages  in  intake  areas  or 
initial  points  of  contact  so  that  LEP 
persons  can  learn  how  to  access  those 
language  services.  This  is  particularly 
true  in  areas  with  high  volumes  of  LEP 
persons  seeking  access  to  certain  health, 
educational,  safety,  or  economic 
services  or  activities  run  by  DoD 
recipients.  For  instance,  signs  in  intake 
offices  could  state  that  free  language 
assistance  is  available.  The  signs  should 
be  translated  into  the  most  common 
languages  encountered.  They  should 
explain  how  to  get  the  language  help.® 


®The  Social  Security  Administration  has  made 
such  signs  available  at  http://www.ssa.gov/ 
multilanguage/langlistl.htm.  These  signs  could,  for 
example,  be  modified  for  recipient  use. 


— Stating  in  outreach  documents  that  . 
language  services  are  available  from 
the  agency.  Announcements  could  be 
in,  for  instance,  brochures,  booklets, 
and  in  outreach  and  recruitment 
information.  These  statements  should 
be  translated  into  the  most  common 
languages  and  could  be  “tagged”  onto 
the  front  of  common  documents. 

— Working  with  community-based 
organizations  and  other  stakeholders 
to  inform  LEP  individuals  of  the 
recipients’  services,  including  the 
availability  of  language  assistance 
services. 

— Using  a  telephone  voice  mail  menu. 
The  menu  could  be  in  the  most 
common  languages  encountered.  It 
should  provide  information  about 
available  language  assistance  services 
and  how  to  get  them. 

— Including  notices  in  local  newspapers 
in  languages  other  than  English. 

— Providing  notices  on  non-English- 
language  radio  and  television  stations 
about  the  available  language 
assistance  services  and  how  to  gejt 
them. 

— Presentations  and/or  notices  at 
schools  and  religious  organizations. 

lAL 

(5)  Monitoring  and  Updating  the  LEP 

RecipfdrfW-should,  where  appropriate, 

-  have  a  process  for.  determining,  on  an 
ongoing  basis,  whether  new  documents, 
programs,  services,  and  activities  need 
to  be  made  accessible  for  LEP 
individuals,  and  they  may  want  to 
provide  notice  of  any  changes  in 
services  to  the  LEP  public  and  to 
employees.  In  addition,  recipients 
should  consider  whether  changes  in 
demographics,  types  of  services,  or 
other  needs  require  annual  reevaluation 
of  their  LEP  plan.  Less  frequent 
reevaluation  may  be  more  appropriate 
where  demographics,  services,  and 
needs  are  more  static.  One  good  way  to 
evaluate  the  LEP  plan  is  to  seek 
feedback  from  the  community. 

In  their  reviews,  recipients  may  want 
to  consider  assessing  changes  in: 

— Current  LEP  populations  in  service 
area  or  population  affected  or 
encountered. 

— Frequency  of  encounters  with  LEP 
language  groups. 

— Nature  and  importance  of  activities  to 
LEP  persons. 

— Availability  of  resources,  including 
technological  advances  and  sources  of 
additional  resources,  and  the  costs 
imposed. 

— Whether  existing  assistance  is 
meeting  the  needs  of  LEP  persons. 

— Whether  staff  knows  and  understands 
the  LEP  plan  and  how  to  implement 
it. 


— Whether  identified  sources  for 
assistance  are  still  available  and 
viable. 

In  addition  to  these  five  elements, 
effective  plans  set  clear  goals, 
management  accountability,  and 
opportunities  for  community  input  and 
planning  throughout  the  process. 

VIII.  Voluntary  Compliance  Effort 

The  goal  for  Title  VI  and  Title  VI 
regulatory  enforcement  is  to  achieve 
voluntary  compliance.  The  requirement 
to  provide  meaningful  access  to  LEP 
persons  is  enforced  and  implemented  by 
DoD  through  the  procedures  identified 
in  the  Title  VI  regulations.  These 
procedures  include  complaint 
investigations,  compliance  i;pviews, 
efforts  to  secure  voluntary  compliance, 
and  technical  assistance. 

The  Title  VI  regulations  provide  that 
DoD  will  investigate  whenever  it 
receives  a  complaint,  report,  or  other 
information  that  alleges  or  indicates 
possible  noncompliance  with  Title  VI  or 
its  regulations.  If  the  investigation 
results  in  a  finding  of  compliance,  DoD 
will  inform  the  recipient  in  writing  of 
this  determination,  including  the  basis 
for  the  determination.  DoD  uses 
voluntary  mediation  to  resplve  most 
complaints.  However,  if  a^case  is  fully 
investigated  and  results  iii  a  finding  of 
noncompliance.  Dot)  must  inform  the 
recipient  of  the  noncompliance  through 
a  Letter  of  Findings  that  sets  out  the 
areas  of  noncompliance  and  the  steps 
that  must  be  taken  to  correct  the 
noncompliance.  It  must  attempt  to 
secure  voluntary  compliance  through 
informal  means.  If  the  matter  cannot  be 
resolved  informally,  DoD  must  secure 
compliance  through  the  termination  of 
Federal  assisttnce  after  DoD  recipient 
has  been  given  an  opportunity  for  an 
administrative  hearing  and/or  by 
referring  the  matter  to  a  DOJ  litigation 
section  to  seek  injunctive  relief  or 
pursue  other  enforcement  proceedings. 
DoD  engages  in  voluntary  compliance 
efforts  and  provides  technical  assistance 
to  recipients  at  all  stages  of  an 
investigation.  During  these  efforts,  DoD 
proposes  reasonable  timetables  for 
achieving  compliance  and  consults  with 
and  assists  recipients  in  exploring  cost- 
effective  ways  of  coming  into 
compliance.  In  determining  a  recipient’s 
compliance  with  the  Title  VI 
regulations,  DoD’s  primary  concern  is  to 
ensure  that  the  recipient’s  policies  and 
procedures  provide  meaningful  access 
for  LEP  persons  to  the  recipient’s 
programs  and  activities. 

While  all  recipients  must  work 
toward  building  systems  that  will 
ensure  access  for  LEP  individuals,  DoD 
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acknowledges  that  the  implementation 
of  a  comprehensive  system  to  serve  LEP 
individuals  is  a  process  and  that  a 
system  will  evolve  over  time  as  it  is 
implemented  and  periodically 
reevaluated.  As  recipients  take 
reasonable  steps  to  provide  meaningful 
access  to  federally  assisted  programs 
and  activities  for  LEP  persons,  DoD  will 
look  favorably  on  intermediate  steps 
recipients  take  that  are  consistent  with 
this  Guidance,  and  that,  as  part  of  a 
broader  implementation  plan  or  • 
schedule,  move  their  service  delivery 
system  toward  providing  full  access  to 
LEP  persons.  This  does  not  excuse 
noncompliance  but  instead  recognizes 
that  full  compliance  in  all  areas  of  a 
recipient’s  activities  and  for  all  potential 
language  minority  groups  may 
reasonably  require  a  series  of 
implementing  actions  over  a  period  of 
time.  However,  in  developing  any 
phased  implementation  schedule,  DoD 
recipients  should  ensure  that  the 
provision  of  appropriate  assistance  for 
significant  LEP  populations  or  with 
respect  to  activities  having  a  significant 
impact  on  the  health,  safety,  legal  rights, 
education,  economic  status,  or 
livelihood  of  beneficiaries  is  addressed 
first.  Recipients  are  encouraged  to 
document  their  efforts  to  provide  LEP 
persons  with  meaningful  access  to 
federally  assisted  programs  and 
activities. 

[FR  Doc.  2013-31302  Filed  12-30-13;  8:45  am] 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  CR-002] 

Decision  and  Order  Granting  a  Waiver 
to  Hussmann  From  the  Department  of 
Energy  Commercial  Refrigerator, 
Freezer  and  Refrigerator-Freezer  Test 
Procedure 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  Order. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  gives  notice  of  the 
decision  and  order  (Case  No.  CR-002) 
that  grants  to  Hussmann  Corporation 
(Hussmann)  a  waiver  from  the  U.S. 
Department  of  Energy  (DOE)  test 
procedure  for  determining  the  energy 
consumption  of  its  commercial 
refrigerators  for  the  basic  models  set 
forth  in  its  petition  for  waiver  (petition). 
Hussmann  claims  in  its  petition  that  the 
specified  basic  models  cannot  be  tested 


in  accordance  with  the  DOE  test 
procedure  for  commercial  refrigeration 
equipment  because  the  equipment 
cannot  operate  at  the  specified 
integrated  average  product  temperature 
of  38  °F  ±  2  °F.  Under  today’s  decision 
and  order,  Hussmann  shall  be  required 
to  test  and  rate  the  commercial 
refrigerators  specified  in  the  petition  at 
the  lowest  integrated  average 
temperature  at  which  the  refrigerators 
can  operate  of  41  °F  ±  2  °F,  which  is 
consistent  with  the  lowest  application 
product  temperature  provision  in  the 
DOE  test  procedure. 

DATES:  This  Decision  and  Order  is 
effective  December  31,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Bryan  Berringer,  U.S.  Department  of 
Energy,  Building  Technologies  Office, 
Mail  Stop  EE-5B,  Forrestal  Building, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585-0121. 

Telephone:  (202)  586-0371.  Email: 
Bryan.BeiTinger@ee.doe.gov. 

Ms.  Jennifer  Tiedeman,  U.S. 
Department  of  Energy,  Office  of  the 
General  Counsel,  Mail  Stop  GC-71, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585- 
0103.  Telephone:  (202)  287-6111. 

Email:  mailto '.Jennifer.  Tiedeman® 
hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  DOE 

issues  notice  of  this  Decision  and  Order 
in  accordance  wit^  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR) 
431.401(f)(4).  In  this  Decision  and 
Order,  DOE  grants  Hussmann  a  waiver 
for  the  commercial  refrigerators 
specified  in  its  petition  submitted  on 
December  7,  2011.  Hussmann  must  test 
and  rate  this  equipment  at  the  lowest 
integrated  average  temperature  at  which 
the  commercial  refrigerators  can 
operate,  which  is  consistent  with  the 
lowest  application  product  temperature 
provision  in  the  DOE  test  procedure  at 
10  CFR  431.64(b)(3)(A). 

Today’s  decision  requires  Hussmann 
to  meike  representations  concerning  the 
energy  efficiency  of  this  equipment 
consistent  with  the  provisions  and 
restrictions  of  the  alternate  test 
procedure  in  the  Decision  and  Order 
below,  and  the  representations  must 
fairly  disclose  the  test  results.  (42  U.S.C. 
6314(d))  The  same  standard  applies  to 
distributors,  retailers,  and  private 
labelers  when  making  representations  of 
the  energy  efficiency  of  this  equipment. 
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Issued  in  Washington,  EXI,  on  December 
23.  2013. 

Kathleen  B.  Hogan, 

Deputy  Assistant  Secretary  for  Energy 
Efficiency,  Energy  Efficiency  and  Renewable 
Energy. 

Decision  and  Order 

In  the  Matter  of:  Hussmann 
Corporation  (Hussmann)  (Case  No.  CR- 
002). 

I.  Background  and  Authority 

Title  III,  Part  C  of  the  Energy  Policy 
and  Conservation  Act  of  1975  (EPCA), 
Public  Law  94-163  (42  U.S.C.  6311- 
6317),  established  the  Energy 
Conservation  Program  for  certain 
industrial  equipment,  which  includes 
commercial  refrigeration  equipment,  the 
focus  of  this  notice.'  Part  C  specifically 
includes  definitions  (42  U.S.C.  6311), 
energy ’conservation  stemdards  (42 
U.S.C.  6313),  test  procedures  (42  U.S.C. 

6314) ,  labeling  provisions  (42  U.S.C. 

6315) ,  and  the  authority  to  require 
information  and  reports  from 
manufacturers.  (42  U.S.C.  6316)  With 
respect  to  test  procedures.  Part  C 
authorizes  the  Secretary  of  Energy  (the 
Secretary)  to  prescribe  test  procedures 
that  are  reasonably  designed  to  produce 
results  that  measure  energy  efficiency, 
energy  use,  and  estimated  annual 
operating  costs,  and  that  are  not  imduly 
burdensome  to  conduct.  (42  U.S.C. 
6314(a)(2)) 

Section  343(a)(6)(C)  of  EPCA  directs 
DOE  to  develop  test  procedures  to 
establish  the  appropriate  rating 
temperatures  for  products  for  which 
standards  will  be  established  under 
section  343(a)(6),  including  (1)  ice¬ 
cream  freezers:  (2)  commercial 
refrigerators,  freezers,  and  refrigerator- 
freezers  with  a  self-contained 
condensing  imit  without  doors;  and  (3) 
commercial  refrigerators,  freezers,  and 
refrigerator-freezers  with  a  remote 
condensing  unit.  Other  provisions  of 
section  343(a)(6)  provide  DOE  with 
additional  authority  to  establish  and 
amend  test  procedures  for  commercial 
refrigeration  equipment.  (42  U.S.C. 
6314(a)(6)(C))  On  December  8,  2006, 
DOE  published  a  final  rule  adopting  test 
procedures  for  commercial  refrigeration 
equipment.  71  FR  71340.  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR) 
431.64  directs  manufacturers  of 
commercial  refrigerators,  freezers  and 
refrigerator-freezers  to  use  certain 
sections  of  Air-Conditioning  and 
Refrigeration  Institute  (ARI)  Standard 
1200-2006,  “Performance  Rating  of 
Commercial  Refrigerated  Display 

’  For  editorial  reasons,  upon  codification  in  the 
U.S.  Code,  Part  C  was  re-designated  Part  A-1. 
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Merchandisers  and  Storage  Cabinets” 
when  measuring  the  energy 
consumption  of  this  equipment.  On 
January  9,  2009,  DOE  established  energy 
conservation  standards  for  certain 
classes  of  commercial  refrigerators, 
effective  January  1,  2012,  and  provided 
that  the  test  procedures  at  10  CFR 
431.64  apply  to  that  equipment.  74  FR 
1092,  96.  The  basic  models  included  in 
Hussmann’s  petition  are  subject  to  the 
applicable  standards  established  in  that 
rulemaking  and  are  therefore  required  to 
be  tested  and  rated  according  to  the 
prescribed  DOE  test  procedure  as  of 
January  1,  2012. 

DOE’S  regulations  for  covered 
products  and  equipment  permit  a 
person  to  seek  a  waiver  from  the  test 
procedure  requirements  for  covered 
commercial  equipment  if  at  least  one  of 
the  following  conditions  is  met;  (1)  The 
petitioner’s  basic  model  contains  one  or 
more  design  characteristics  that  prevent 
testing  according  to  the  prescribed  test 
procedures;  or  (2j  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  10  CFR  431.401(a)(1). 
Petitioners  must  include  in  their 
petition  any  alternate  test  procedures 
known  to  the  petitionet  to  evaluate  the 
basic  model  in  a  manner  representative 
of  its  energy  consumption.  The 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary)  may  grant  a  waiver  subject  to 
conditions,  including  adherence  to 
alternate  test  procedures.  10  CFR 
431.401(f)(4).  Waivers  remain  in  effect 
according  to  the  provisions  of  10  Cl^R 
431.401(g). 

II.  Hussmann’s  Petition  for  Waiver: 
Assertions  and  Determinations 

On  December  7,  2011,  Hussmann 
submitted  a  petition  for  waiver  from  the 
DOE  test  procedure  applicable  to 
commercial  refrigerators,  freezers  and 
refrigerator- freezers  set  forth  in  10  CFR 
431.64.  Hussmann  requested  the  waiver 
for  its  commercial  refrigerators  intended 
to  hold  and  display  bulk  produce 
(whole,  uncut  fresh  fruits  and/or 
vegetables).  These  refrigerators  are 
manufactured  in  both  “remote”  and 
“self-contained”  versions.  This  , 
equipment  is  classified  as  either 
“commercial  refrigerator,  freezer,  and 
refrigerator-freezer  with  a  self-contained 
condensing  unit  and  without  doors” 
(category  (viii)  in  the  table  listing  some 
of  the  applicable  test  procedure 
requirements  at  10  CFR  431.64(b)(2))  or 
“commercial  refrigerator,  freezer,  and 
refrigerator-freezer  with  a  remote 
condensing  unit”  (category  (ix)  of  the 


above  table).  The  applicable  test 
procedure  for  this  equipment  is 
specified  in  10  CFR  431.64(b),  which 
incorporates  by  reference  ARI  Standard 
1200-2006. 

Hussmann  seeks  a  waiver  from  the 
applicable  test  procedure  under  10  CFR 
431.64  on  the  grounds  that  its 
commercial  refrigerators  contain  design 
characteristics  that  prevent  testing 
according  to  the  current  DOE  test 
procedure.  Specifically,  Hussmann 
asserts  that  the  refrigerators  are  not  able 
to  operate  at  the  specified  integrated 
average  temperature  of  38  °F  for 
medium  temperature  applications. 
Consequently,  Hussmann  requested  that 
DOE  grant  a  waiver  from  the  applicable 
test  procedure,  allowing  the  specified 
products  to  be  tested  at  49  °F. 

The  Department  articulated  its 
position  regarding  basic  models  of 
commercial  refrigeration  equipment  that 
are  not  capable  of  operating  at  the 
required  integrated  average  temperature 
Specified  by  the  DOE  test  procedure  in 
a  test  procedure  final  rule  published  on 
February  21,  2012.  77  FR  10292. 
Specifically,  to  qualify  to  use  the  lowest 
application  product  temperature  for  a 
certain  piece  of  equipment,  a 
manufacturer  should  be  confident  that 
any  case  tested  under  that  equipment 
rating  could  achieve  the  specified 
lowest  application  product  temperature 
within  +/  —  2  °F  and  could  not  be  tested 
at  the  rating  temperature  (i.e.,  integrated 
average  temperature  specified  by  the 
DOE  test  procedure)  for  the  given 
equipment  class.  Further,  in  the  final 
rule,  DOE  clarified  that,  for  many  pieces 
of  equipment,  the  lowest  application 
product  temperature  that  should  be 
used  for  testing  will  be  the  lowest 
temperature  setting  on  the  unit’s 
thermostat.  77  FR  10292,  10303  (Feb. 

21,  2012). 

DOE  agrees  with  Hussmann’s 
assertion  that  the  basic  models 
identified  in  its  petition  cannot  be 
operated  at  the  associated  rating 
conditions  currently  specified  for 
commercial  refrigerators  in  the  DOE  test 
procedures  given  the  available  data. 

DOE  has  confirmed  with  Hussmann  that 
the  lowest  temperature  these  basic 
models  are  capable  of  operating  would 
be  41  °F,  however  (not  the  49  °F 
requested  by  Hussmann).  In  light  of  this, 
DOE  has  determined  that  the  basic 
models  of  commercial  refrigerators 
listed  in  Hussmann’s  petition  should  be 
tested  at  their  lowest  application 
product  temperature  as  defined  at  10 
CFR  431.62,  which  corresponds  to  an 
integrated  average  temperature  of  41  °F. 

DOE  notes  that  use  of  the  amended 
test  procedure  set  forth  in  the 
V  aforementioned  final  rule  will  be 


required  on  the  compliance  date  of  any 
amended  standards  for  this  equipment. 

(77  FR  10292,  Feb.  21,  2012) 

III.  Conclusion 

After  careful  consideration  of  all  the 
material  that  was  submitted  by 
Hussmann,  it  is  ordered  that: 

(1)  The  petition  for  waiver  submitted 
by  the  Hussmann  (Case  No.  CR-^02)  is 
hereby  granted  as  set  forth  in  paragraphs 

(2),  (3),  (4)  and  (5). 

(2)  Hussmann  shall  be  required  to  test 
and  rate  the  following  basic  models 
according  to  the  alternate  test  procedure 
set  forth  in  paragraph  (3)  of  this  section. 
DBRP-03-4-R,  DBRP-03-6-R,  DBRP- 

03-8-R,  DBRP-03-10-R,  DBRP-03- 
12-R,  DBRP-03-14-R,  DBRP-03-16- 
R,  DBRP-03-18-R,  DBRP-03-20-R, 
DBRP-03-22-R,  DBRP-03-24-R, 
DBRP-03-26-R,  DBRP-03-28-R, 
DBRP-03-30-R,  DBRP-03-32-R, 
DBRP-03-34-R,  DBRP-03-36-R 
DSRP-03-5-R,  DSRP-03-6-R,  DSRP- 
03-8-R,  DSRP-03-10-R,  DSRP-03- 
12-R,  DSRP-03-14-R,  DSRP-03-16- 
R,  DSRP-03-18-R,  DSRP-03-20-R, 
DSRP-03-22-R,  DSRP-03-24-R, 
DSRP-03-26-R,  DSRP-03-28-R, 
DSRP-03-30-R,  DSRP-03-32-R, 
DSRP-03-34-R,  DSRP-03-36-R 
DSRPI-03-5-R,  DSRPI-03-6-R,  DSRPI- 
03-8-R,  DSRPI-03-10-R,  DSRPI-03- 
12-R,  DSRPI-03-14-R,  DSRPI-03- 
16-R.  DSRPI-03-18-R,  DSRPI-03- 
20-R,  DSRPI-03-22-R.  DSRPI-03- 
24-R,  DSRPI-03-26-R,  DSRPI-03- 
28-R,  DSRPI-03-30-R,  DSRPI-03- 
32-R,  DSRPI-03-34-R,  DSRPI-03- 
36-R 

(3)  Alternate  Test  Procedure. 

Hussmann  shall  test  the  equipment 
listed  in  paragraph  (2)  per  the  DOE  test 
procedure  set  forth  in  10  CFR  431.64, 
except  that  instead  of  testing  at  38  °F  ± 

2  °F  (as  set  forth  in  the  table  at  10  CFR 
431.64(b)(3)),  DOE  requires  Hussmann 
to  test  the  commercial  refrigerators 
specified  in  its  January  12,  2012  petition 
and  listed  above  at  an  integrated  average  • 
temperature  of  41  ±  2  °F,  which 
Hussmann  confirmed  is  the  lowest 
temperature  at  which  those  models  can 
operate  and  which  is  consistent  with  the 
lowest  application  product  temperature 
provisionjn  the  DOE  test  procedure. 

DOE  notes  that  it  has  published  an 
amended  test  procedure  for  commercial 
refrigeration  equipment.  (77  FR  10292, 
Feb.  21,  2012).  The  amended  test 
procedure  addresses  the  testing  issue 
addressed  in  this  waiver,  requiring 
products  to  be  tested  at  their  lowest 
application  product  temperature.  Id. 

Use  of  the  amended  test  procedure  will 
be  required  on  the  compliance  date  of 
any  amended  standards  for  this 
equipment. 
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(4)  Representations.  In  making 
representations  about  the  energy 
efficiency  of  its  refrigerated  display 
merchandisers  listed  in  paragraph  (2), 
for  compliance,  marketing,  or  other 
purposes,  Hussmann  must  fairly 
disclose  the  results  of  testing  under  the 
alternate  test  procedure  specified  in  this 
waiver. 

(5)  This  waiver  amendment  shall 
remain  in  effect  from  the  date  this 
Decision  and  Order  is  issued,  consistent 
with  the  provisions  of  10  CFR 
431.401Ig).  DOE  notes  that  it  has 
published  an  amended  test  procedure 
for  commercial  refrigeration  equipment. 
(77  FR  10292,  Feb.  21,  2012).  The 
amended  test  procedure  addresses  the 
testing  issue  addressed  in  this  waiver, 
requiring  products  to  be  tested  at  their 
lowest  application  product  temperature. 
Id.  Use  of  the  amended  test  procedure 
will  be  required  on  the  compliance  date 
of  any  amended  standards  for  this 
equipment. 

(6)  This  waiver  is  granted  for  only 
those  models  specifically  set  out  in 
Hussmann’s  petition,  not  future  models 
that  may  be  manufactured  by 
Hussmann.  Hussmann  may  submit  a 
new  or  amended  petition  for  waiver  and 
request  for  grant  of  interim  waiver,  as 
appropriate,  for  additional  models  for 
which  it  seeks  a  waiver  from  the  DOE 
test  procedure.  Grant  of  this  waiver  also 
does  not  release  Hussmann  from  the 
certification  requirements  set  forth  at  10 
CFR  part  431. 

(7)  This  waiver  is  issued  on  the 
condition  that  the  statements, 
representations,  and  documentary 
materials  provided  by  the  petitioner  are 
valid.  DOE  may  revoke  or  modify  this 
waiver  at  any  time  if  it  determines  the 
factual  basis  underlying  the  petition  for 
waiver  is  incorrect,  or  the  results  from 
the  alternate  test  procedure  are 
unrepresentative  of  the  basic  models’ 
true  energy  consumption  characteristics. 

Issued  in  Washington,  DC,  on  December 
23, 2013. 

Kathleen  B.  Hogan, 

Deputy  Assistant  Secretary  for  Energy 
Efficiency,  Energy  Efficiency  and  Renewable 
Energy. 

[FR  Doc.  2013-31316  Filed  12-30-13;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP1 4-29-000] 

Texas  Eastern  Transmission,  LP; 

Notice  of  Application 

Take  notice  that  on  December  10, 

2013  Texas  Eastern  Transmission,  LP 
(Texas  Eastern),  at  5400  Westheimer 
Court,  Houston,  Texas  77056,  filed  an 
application  in  Docket  No.  CP14-29-000 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  Part  157  of  the 
Commission’s  regulations  to  abandon  in 
place  and  by  sale  certain  pipeline 
facilities  located  in  offshore  Gulf  of 
Mexico.  Specifically,  Texas  Eastern 
proposes  to  abandon  29.82  miles  of  20- 
inch  diameter  offshore  lateral  pipeline, 
designated  as  Line  41-A-6,  consisting 
of  14.39  miles  proposed  for 
abandonment  in  place  and  15.43  miles 
'  proposed  for  abandonment  by  sale. 

Texas  Eastern  states  that  there  will  be 
no  termination  or  reduction  in  firm 
service  to  any  existing  customers  after 
the  proposed  abandonment,  all  as  more 
fully  set  forth  in  the  application,  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  email 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Any  questions  regarding  this 
application  should  be  directed  to  Berk 
Donaldson,  Director,  Rates  & 
Certificates,  Texas  Eastern 
Transmission,  LP,  P.O.  Box  1642, 
Houston,  Texas  77251,  or  by  calling 
(713)  627-  4488  (telephone),  or  fax  (713) 
627-  5947,  or  email  hdonaldson® 
spectraenergy.com. 

Pursuant  to  section  157.9  of  the 
Commission’s  rules,  18  CFR  157.9, 
within  90  days  of  this  Notice  the 
Commission  staff  will  either:  complete 
its  environmental  assessment  (EA)  and 
place  it  into  the  Commission’s  public 
record  (eLihrMy)  for  this  proceeding;  or 
issue  a  Notice  of  Schedule  for 
Environmental  Review.  If  a  Notice  of 
Schedule  for  Environmental  Review  is 
issued,  it  will  indicate,  among  other 
milestones,  the  anticipated  date  for  the 
Commission  staffs  issuance  of  the  final 


environmental  impact  statement  (FEIS) 
or  EA  for  this  proposal.  The  filing  of  the 
EA  in  the  Commission’s  public  record 
for  this  proceeding  or  the  issuance  of  a 
Notice  of  Schedule  for  Environmental ' 
Review  will  serve  to  notify  federal  and 
state  agencies  of  the  timing  for  the 
completion  of  all  necessary  reviews,  and 
the  subsequent  need  tq  complete  all 
federal  authorizations  within  90  days  of 
the  date  of  issuance  of  the  Commission 
staffs  FEIS  or  EA. 

There  are  two  ways  to  become* 
involved  in  the  Commission’s  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211)  ' 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
7  copies  of  filings  made  in  the 
proceeding  with  the  Commission  and 
must  mail  a  copy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission’s 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commentors  will  be 
placed  on  the  Commission’s 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission’s 
environmental  review  process. 
Environmental  commentors  will  not  be 
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required  to  serve  copies  of  filed 
documents  on  all  other  parties. 

However,  the  non-party  commentors 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the  ' 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission’s  final  order. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests 
and  interventions  in  lieu  of  paper  using 
the  “eFiling”  link  at  http:// 
www.Jbrc.gov.  Persons  unable  to  file 
electronically  should  submit  an  original 
and  5  copies  of  the  protest  or 
intervention  to  the  Federal  Energy 
regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426. 

Comment  Date:  January  13,  2014. 

Dated:  December  23,  2013. 

Kimberly  D.  Bose, 

Secretary. 

|FR  Doc.  2013-31252  Filed  12-30-13;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL14-16-4X)0] 

Newmont  Nevada  Energy  Investment 
LLC  V.  Sierra  Pacific  Power  Company; 
Notice  of  Complaints 

Take  notice  that  on  December  23, 
2013,  pursuant  to  sections  206  and  306 
of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  824e,  and  825e  and  Rule  206  of 
the  Rules  of  Practice  and  Procedure  of 
the  Federal  Energy  Regulatory 
Commission  (Commission),  18  CFR 
385.206,  Newmont  Nevada  Energy 
Investment  LLC  (NNEI  or  Complainant) 
filed  a  formal  complaint  against  Sierra 
Pacific  Power  Company  (SPPC  or 
Respondent),  alleging  that  SPPC  failed 
to  comply  with  the  terms,  conditions, 
and  implied  covenants  of  the 
Interconnection  and  Operating 
Agreement;  as  amended  between  NNEI 
and  SPPC,  and  has  failed  to  pay  for 
costs  caused  by  changes  made  by  SPPC, 
as  more  fully  described  in  the 
complaint. 

The  Complainant  certifies  that  copies 
of  the  Complaint  were  served  on  the 
contacts  for  the  Respondents. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  tEiken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  Compdainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  5  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  online  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  email 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5:00  p.m.  Eastern 
Time  on  January  13,  2014. 

Dated:  December  24,  2013. 

Kimberly  D.  Bose, 

Secretary. 

IFR  Doc.  2013-31334  Filed  12-30-13;  8:45  am] 
BILUNG  CODE  6717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PF1 4-4-000] 

Paiute  Pipeline  Company;  Notice  of 
Intent  To  Prepare  an  Environm^tal 
Assessment  for  the  Planned  2015  Elko 
Area  Expansion  Project,  Request  for 
Comments  on  Environmental  Issues,  - 
and  Notice  of  Public  Scoping  Meeting 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  2015  Elko  Area  Ex^nsion  Project 
(Elko  Expansion  Project  or  Project) 
involving  construction  and  operation  of 
facilities  by  Paiute  Pipeline  Company 
(Paiute)  in  Elko  County,  Nevada.  The 
Commission  will  use  this  EA  in  its 


decision-making  process  to  determine 
whether  the  Project  is  in  the  public 
convenience  and  necessity. 

This  notice  announces  the  opening  of 
the  scoping  process  the  Commission 
will  use  to  gather  input  from  the  public 
and  interested  agencies  on  the  Project. 
Your  input  will  help  the  Commission 
staff  determine  what  issues  they  need  to 
evaluate  in  the  EA.  Please  note  that  the 
scopiilg  period  will  close  on  January  22, 
2014. 

You  may  submit  comments  in  written 
form  or  verbally.  Further  details  on  how 
to  submit  written  comments  are  in  the 
Public  Participation  section  of  this 
notice.  In  lieu  of  or  in  addition  to 
sending  written  comments,  the 
Commission  invites  you  to  attend  the 
public  scoping  meeting  scheduled  as 
follows:  FERC  Public  Scoping  Meeting, 
2015  Elko  Area  Expansion  Project, 
January  14,  2014  at  6:00  p.m.  Pacific 
Standard  Time,  Elko  Convention  Center, 
700  Moren  Way,  Elko,  Nevada  89801. 

This  public  meeting  is  designed  to 
provide  you  with  more  detailed 
information  and  another  opportunity  to 
offer  your  comments  on  the  Project. 
Paiute  representatives  will  be  present 
one  hour  before  the  meeting  (starting  at 
5:00  p.m.)  to  describe  the  Project, 
present  maps,  and  answer  questions. 
Interested  groups  and  individuals  are 
encouraged  to  attend  the  meeting  and 
present  comments  on  the  issues  they 
believe  should  be  addressed  in  the  EA. 

A  transcript  of  the  meeting  will  be  made 
so  that  your  comments  will  be 
accurately  recorded. 

This  notice  is  being  sent  to  the 
Commission’s  current  environmental 
mailing  list  for  this  Project.  State  and 
local  government  representatives  should 
notify  their  constituents  of  this  planned 
Project  and  encourage  them  to  comment 
on  their  areas  of  concern. 

If  you  are  a  landowner  receiving  this 
notice,  a  pipeline  company 
representative  may  contact  you  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
planned  facilities.  The  company  would 
seek  to  negotiate  a  mutually  acceptable 
agreement.  However,  if  the  Commission 
approves  the  Project,  that  approval 
conveys  with  it  the  right  of  eminent 
domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  company  could 
initiate  condemnation  proceedings 
where  compensation  would  be 
determined  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  “An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?”  is  available  for  viewing  on 
the  FERC  Web  site  {www.ferc.gov).  This 
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fact  sheet  addresses  a  number  of 
typically-asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission’s 
proceedings. 

Summary  of  the  Planned  Project 

Paiute  plans  to  construct  and  operate 
approximately  35  miles  of  new 
underground  natural  gas  pipeline  and 
appurtenant  facilities  in  Elko  County, 
Nevada,  extending  from  the  Ruby 
Pipeline,  LLC  (Ruby)  Wieland  Flat 
Compressor  Station  facility  to  Paiute’s 
existing  Elko  Lateral  at  its  Elko  City 
Gate.  The  purpose  of  the  Project  is  to 
provide  about  21,994  dekatherms  per 
day  to  the  Elko  area  to  meet  the  growth 
requirements  of  existing  shippers  served 
by  Paiute’s  transmission  system. 

The  planned  Elko  Expansion  Project 
would  consist  of  the  following  facilities: 

•  Approximately  35  miles  of  8-inch- 
diameter  lateral  natural  gas  pipeline; 

•  The  Ruby  Interconnect  Station,  at 
Ruby’s  Wieland  Flat  Compressor 
Station; 

•  A  pressure  limiting  station  (PLS)  to 
be  tied  into  Paiute’s  existing  Elko  6- 
inch-diameter  pipeline  lateral;  and 

•  Valves  and  various  appurtenances. 

The  general  location  of  the  project 

facilities  is  shown  in  Appendix  1.^ 

Construction  work  is  scheduled  to 
start  in  the  2nd  Quarter  of  2015  and  the 
projected  in-service  date  of  the  Project 
is  November  2015. 

Land  Requirements  for  Construction 

Construction  of  the  planned  facilities 
would  disturb  about  419.2  acres  of  land 
for  the  aboveground  facilities  and  the 
pipeline.  Following  construction,  Paiute 
would  maintain  about  209.5  acres  for 
permanent  operation  of  the  Project’s 
facilities;  the  remaining  acreage  would 
be  restored  and  revert  to  former  uses. 
About  62  percent  of  the  planned 
pipeline  route  parallels  existing  road 
rights-of-way.  Approximately  57  percent 
of  the  planned  pipeline  route  traverses 
federal  land  managed  by  the  U.S. 
Department  of  Interior,  Bureau  of  Land 
Management  (BLM)  Elko  District  Office. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 


’  The  appendices  referenced  in  this  notice  will 
not  appear  in  the  Federal  Register.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail  and  are  Available  at  www.ferc.gov 
using  the  link  called  “eLibrary”  or  from  the 
Commission's  Public  Reference  Room,  888  First 
Street  NE.,  Washington,  DC  20426,  or  call  (202) 
502-8371.  For  instructions  on  connecting  to 
eLibrary,  refer  to  the  last  page  of  this  notice. 


Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  2  to 
discover  and  address  concerns  the  ' 
public  may  have  about  proposals.  This 
process  is  referred  to  as  scoping.  The 
main  goal  of  the  scoping  processes  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
notice,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  to 
address  in  the  EA.  We  will  consider  all 
filed  comments  during  the  preparation 
of  the  EA. 

In  the  EA,  we  will  discuss  impacts 
that  could  occur  as  a  result  of  the 
construction  and  operation  of  the 
planned  Project  under  these  general 
headings; 

•  Geology,  paleontology,  and  soils; 

•  Water  resources,  fisheries,  and 
wetlands; 

•  Vegetation  and  wildlife; 

•  Endangered  and  threatened  species; 

•  Land  use; 

•  Cultural  resources; 

•  Visual  resources; 

•  Recreation; 

•  Air  quality  and  noise; 

•  Public  safety;  and, 

•  Cumulative  impacts. 

We  will  also  evaluate  possible 
alternatives  to  the  planned  Project  or 
portions  of  the  Project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Although  no  formal  application  has 
been  filed,  we  have  already  initiated  our 
NEPA  review  under  the  Commission’s 
pre-filing  process.  The  purpose  of  the 
pre-filing  process  is  to  encourage  early 
involvement  of  interested  stakeholders 
and  to  identify  and  resolve  issues  before 
the  FERC  receives  an  application.  As 
part  of  our  pre-filing  review,  we  have 
begun  to  contact  some  federal  and  state 
agencies  to  discuss  their  involvement  in 
the  scoping  process  and  the  preparation 
of  the  EA. 

The  EA  will  present  our  independent 
analysis  of  the  issues.  The  EA  will  be 
available  in  the  public  record  through 
eLibrary.  Depending  on  the  comments 
received  during  the  scoping  process,  we 
may  also  publish  and  distribute  the  EA 
to  the  public  for  an  allotted  comment 
period.  We  will  consider  all  comments 
on  the  EA  before  we  make  our 
recommendations  to  the  Commission. 
To  ensure  we  have  the  opportunity  to 
consider  and  address  your  comments, 
please  carefully  follow  the  instructions 
in  the  Public  Participation  section 
beginning  on  page  5. 

With  this  notice,  we  are  asking 
agencies  with  jurisdiction  by  law  and/ 


2  “We,”  “us,”  and  “our”  refer  to  the 
environmental  staff  of  the  Commission’s  Office  of 
Energy  Projects. 


or  special  expertise  with  respect  to  the 
environmental  issues  related  to  this 
project  to  formally  cooperate  with  us  in 
the  preparation  of  the  EA.^  Agencies 
that  would  like  to  request  cooperating 
agency  status  should  follow  the 
instructions  for  filing  comments 
provided  under  the  Public  Participation 
section  of  this  notice.  The  BLM 
indicated  that  it  plans  to  be  a  ' 
cooperating  agency  in  the  preparation  of 
the  EA  because  the  Project  would  cross 
federally  administered  lands  in  Nevada. 
As  a  cooperating  agency,  the  BLM 
intends  to  adopt  the  EA  per  Title  40  of 
the  Code  of  Federal  Regulations,  Part 
1506.3  to  meet  its  responsibilities  under 
NEPA  regarding  Paiute’s  application  for 
a  Right7of-Way  Grant  and  Temporary 
Use  Permit  for  crossing  federally 
administered  lands.  Impacts  on 
resources  and  prqgrams,  and  the 
proposed  Project’s  conformance  with 
land  use  plans,  will  be  considered  in  the 
BLM’s  decision. 

Consultations  Under  Section  106  of  the 
National  Historic  Preservation  Act 

In  accordance  with  the  Advisory 
Council  on  Historic  Preservation’s 
implementing  regulations  for  Section 
106  of  the  National  Historic 
Preservation  Act,  we  are  using  this 
notice  to  initiate  consultation  with  the 
Nevada  State  Historic  Preservation 
Office  (SHPO),  and  to  solicit  their  views 
and  those  of  other  government  agencies, 
interested  Indian  tribes,  and. the  public 
on  the  Project’s  potential  effects  on 
historic  properties.'*  We  will  define  the 
Project-specific  Area  of  Potential  Effects 
(APE)  in  consultation  with  the  SHPO  as 
the  Project  develops.  On  natural  gas 
facility  projects,  the  APE  at  a  minimum 
encompasses  all  areas  subject  to  ground 
disturbance  (examples  include 
construction  right-of-way,  contractor/ 
pipe  storage  yards,  interconnection 
stations,  and  access  roads).  Our  EA  for 
this  project  will  document  our. findings 
on  the  impacts  on  historic  properties 
and  summarize*  the  status  of 
consultations  under  Section  106. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 


^  The  Council  on  Environmental  Quality 
regulations  addressing  cooperating  agency 
responsibilities  are  at  Title  40,  Code  of  Federal 
Regulations,  part  1501.6. 

*  The  Advisory  Council  on  Historic  Preservation 
regulations  are  at  Title  36,  Code  of  Federal 
Regulations,  part  800.  Those  regulations  define 
historic  properties  as  any  prehistoric  or  historic 
district,  site,  building,  structure,  or  object  included 
in  or  eligible  for  inclusion  in  the  National  Register 
of  Historic  Places. 
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planned  facilities  and  the 
environmental  information  provided  by 
Paiute.  This  preliminary  list  of  issues 
may  change  based  on  your  comments 
and  our  analysis. 

•  Geology — Effects  as  a  result  of 
blasting  to  remove  existing  surface  and 
bedrock  during  Project  construction. 

•  Biological  Resources — Effects  on 
threatened  and  endangered  species  and 
sensitive  habitats  potentially  occurring 
within  or  adjacent  to  the  Project  right- 
of-way. 

•  Land  Use — Effects  on  private  lands, 
public  lands  managed  by  the  BLM,  and 
traffic  and  transportation  corridors  from 
construction  of  Project  facilities. 

•  Cultural  Resources — Effects  on 
archaeological  sites  and  historic  , 
resources. 

•  Reliability  and  Safety — ^The 
assessment  of  hazards  associated  with 
natural  gas  pipelines  and  aboveground 
facilities. 

•  Recreation — Effects  of  establishing 
a  new  right-of-way  and  new  access 
roads  thereby  potentially  opening  up  a 
new  area  to  recreational  use. 

•  Vegetation  Management — Effects 
related  to  the  potential  of  an  increase  in 
invasive  and  noxious  weeds  resulting 
from  establishing  a  new  right-of-way. 

•  Visual  Resources — Effects  on  visual 
resources  during  the  construction  and 
operation  of  the  planned  Project. 

Public  Participation 

You  can  make  a  difference  by 
providing  \is  with  your  specific 
comments  or  concerns  about  the  Project. 
Yoiu  comments  should  focus  on  the 
potential  environmental  effects, 
reasonable  alternatives,  and  measures  to 
avoid  or  lessen  environmental  impacts. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  To  ensure  that 
your  comments  are  timely  and  properly 
recorded,  please  send  your  comments  so 
that  the  Commission  receives  them  in 
Washington,  DC  on  or  before  Januarv  22, 
2014. 

For  your  convenience.TJiere  are  three 
methods  you  can  use  to  submit  your 
comments  to  the  Commission.  In  all 
instances,  please  reference  the  Project 
docket  number  (PF14— 4-000)  with  your 
submission.  The  Commission 
encourages  electronic  filing  of 
comments  and  has  expert  staff  available 
to  assist  you  at  (202)  502-8258  or 
efiling^ferc.gov. 

(1)  You  can  file  your  comments 
electronically  using  the  eComment 
feature  located  on  the  Commission’s 
Web  site  [www.ferc.gov)  under  the  link 
to  Documents  and  Filings.  This  is  an 
easy  method  for  interested  persons  to 
submit  brief,  text-only  comments  on  a 
project; 


(2)  You  can  file  your  comments 
electronically  using  the  eFiling  feature 
located  on  the  Commission’s  Web  site 
[www.ferc.goy)  under  the  link  to 
Documents  and  Filings.  With  eFiling, 
you  can  provide  comments  in  a  variety 
of  formats  by  attaching  them  as  a  file 
with  your  submission.  New  eFiling 
users  must  first  create  an  account  by 
clicking  on  “eRegister.”  You  must  select 
the  type  of  filing  you  are  making.  If  you 
are  filing  a  comment  on  a  particular 
project,  please  select  “Comment  on  a 
Filing”:  or 

(3)  You  can  file  a  paper  copy  of  your 
comments  by  mailing  them  to  the 
following  address:  Kimberly  D.  Bose, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE.,  Room 
lA,  Washington,  DC  20426. 

Environmental  Mailing  List 

The  environmental  mailing  list 
includes  federal,  state,  and  local 
government  representatives  and 
agencies;  elected  officials; 
environmental  and  public  interest 
groups;  Native  American  Tribes;  other 
interested  parties;  and  local  libraries 
and  newspapers.  This  list  also  includes 
all  affected  landowners  (as  defined  in 
the  Commission’s  regulations)  who  are 
potential  right-of-way  grantors,  whose 
property  may  be  used  temporarily  for 
Project  purposes,  or  who  own  homes 
within  certain  distances  of  aboveground 
facilities,  and  anyone  who  submits 
comments  on  the  Project.  We  will 
update  the  environmental  mailing  list  as 
the  analysis  proceeds  to  ensure  that  we 
send  the  information  related  to  this 
environmental  review  to  all  individuals, 
organizations,  and  government  entities 
interested  in  and/or  potentially  affected 
by  the  planned  project. 

If  we  publish  and  distribute  the  EA, 
copies  of  completed  EA  will  be  sent  to 
the  environmental  mailing  list  for 
public  review  and  comment.  If  you 
would  prefer  to  receive  a  paper  copy  of 
the  document  instead  of  the  CD  version 
or  would  like  to  remove  your  name  from 
the  mailing  list,  please  return  the 
attached  Information  Request 
(Appendix  2). 

Becoming  an  Intervenor 

Once  Paiute  files  its  application  with 
the  Commission,  you  may  want  to 
become  an  “intervenor,”  which  is  an 
official  party  to  the  Commission’s 
proceeding.  Intervenors  play  a  more 
formal  role  in  the  process  and  are  able 
to  file  briefs,  appear  at  hearings,  and  be 
heard  by  the  courts  if  they  choose  to 
appeal  the  Commission’s  final  ruling. 
An  intervenor  formally  participates  in 
the  proceeding  by  filing  a  request  to 
intervene.  Instructions  for  becoming  an 


intervenor  are  in  the  User’s  Guide  under 
the  “e-filing”  link  on  the  Commission’s 
Web  site.  Please  note  that  the 
Commission  will  not  accept  requests  for 
intervenor  status  at  this  time.  You  must 
wait  until  the  Commission  receives  a 
formal  application  for  the  project. 

Additional  Information- 

Additional  information  about  the 
Project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  (866)‘208-FERC,  or  on  the  FERC  Web 
site  [www.ferc.gov)  using  the  eLibrary 
link.  Click  on  the  eLibrary  link,  click  on 
“General-Search”  and  enter  the  docket 
number,  excluding  the  last  three  digits 
in  the  Docket  Number  field  (i.e.,  PF14- 
4).  Be  sure  you  have  selected  an 
appropriate  date  range.  For  assistance, 
please  contact  FERC  Online  Support  at 
FercOnlineSupport@ferc.gov  or  toll  free 
at  (866)  208-3676,  or  for  TTY,  contact 
(202)  502-8659.  The  eLibrary  link  also 
provides  access  to  the  texts  of  forinal 
documents  issued  by  the  Commission, 
such  as  orders,  notices,  and 
rulemakings. 

In  addition,  the  Commission  offers  a 
free  service  called  eSubscription  that 
allows  you  to  keep  track  of  all  formal 
issuances  and  submittals  in  specific 
dockets.  This  can  reduce  the  amount  of 
time  you  spend  researching  proceedings 
by  automatically  providing  you  with 
notification  of  these  filings,  document 
summaries,  and  direct  links  to  the 
documents.  Go  to  www.ferc.gov/docs- 
filing/es  u  bscri ption  .asp. 

Finally,  public  meetings  or  site  visits 
will  be  posted  on  tbe  Commission’s 
calendar  located  at  www.ferc.gov/ 
EventCalendar/EventsList.aspx  along 
with  other  related  informpition. 

Dated:  December  23,  2013. 

.  Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2013-31255  Filed  12-30-13;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY . 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL05-1 46-008] 

California  Independent  System 
Operator  Corporation;  Notice  of  Filing 

Take  notice  that  on  December  20, 
2013,  the  California  Independent 
System  Operator  Corporation  (GAISO) 
filed  a  refund  repoiTto  be  made  by  the 
CAISO  consistent  with  the  Order  on 
Remand  (Order)  dated  August  18,  2009, 
128  FERC  ^  61,165  (2009),  issued  by  tbe 
Commission. 
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Any  person  desiring  to  participate  in 
this  rate  filing  must  file  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motio^to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Anyone  filing 
an  intervention  or  protest  must  serve  a 
copy  of  that  document  on  the  Applicant. 
Anyone  filing  an  intervention  or  protest 
on  or  before  the  intervention  or  protest 
date  need  not  serve  motions  to  intervene 
or  protests  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  5copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  email 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5:00  p.m.  Eastern 
Time  on  Friday,  January  10,  2014. 

Dated:  December  23,  2013. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2013-31254  Filed  12-30-13;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI  4-30-000] 

Trunkline  Gas  Company,  LLC;  Notice 
of  Request  Under  Blanket 
Authorization 

Take  notice  that  on  December  13, 
2013,  Trunkline  Gas  Company,  LLC 
(Trunkline),  PO  Box  4967,  Houston, 


Texas  77210—4967,  filed  in  Docket  No. 
CP14-30-000,  a  prior  notice  request 
pursuant  to  sections  157.205  and 
157.216(b)  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(NGA)  as  amended,  requesting 
authorization  to  abandon  in  place  one 
2,000  horsepower  (HP)  compressor  unit 
(Unit  #4103)  at  its  Beeville  Compressor 
Station,  located  in  Bee  County,  Texas. 
Trunkline  states  that  Unit  #4103  is  no 
longer  required  to  perform  the  bi¬ 
directional  services  offered  at  the  , 
Beeville  Compressor  Station,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  The  filing  may  also 
be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659. 

Any  questions  concerning  this 
application  may  be  directed  to  Stephen 
T.  Veatch,  Senior  Director  of 
Certificates,  Trunkline  Gas  Company, 
LLC,  1300  Main  Street,  Houston,  Texas 
77002,  by  telephone  at  (713)  989-2024, 
by  facsimile  at  (713)  989-1205,  gr  by 
email  at 

Stephen .  veatch@energytransfer.  com . 

Any  person  or  the  Commission’s  staff 
may,  withfn  60  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  regulations  under  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  time 
for  filing  a  protest,  the  instant  request 
shall  be  treated  a^  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA. 

Pursuant  to  section  157.9  of  the 
Commission’s  rules,  18  CFR  157.9, 
within  90  days  of  this  Notice  the 
Commission  staff  will  either:  Complete 
its  environmental  assessment  (EA)  and 
place  it  into  the  Commission’s  public 
record  (eLibrary)  for  this  proceeding,  or 
issue  a  Notice  of  Schedule  for 
Environmental  Review.  If  a  Notice  of 
Schedule  for  Environmental  Review  is 
issued,  it  will  indicate,  among  other 
milestones,  the  anticipated  date  for  the 
Commission  staffs  issuance  of  the  final 


environmental  impact  statemeiTt  (FEIS) 
or  EA  for  this  proposal.  The  filing  of  the 
EA  in  the  Commission’s  public  record 
for  this  proceeding  or  the  issuance  of  a 
Notice  of  Schedule  for  Environmental 
Review  will  serve  to  notify  federal  and 
state  agencies  of  the  timing  for  the 
completion  of  all  necessary  reviews,  and 
the  subsequent  need  to  complete  all 
federal  authorizations  within  ^0  days  of 
the  date  of  issuance  of  the  Commission 
staffs  FEIS  or  EA. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenter’s  will  be 
placed  on  the  Commission’s 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission’s 
environmental  review  process. 
Environmental  commenter’s  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 

However,  the  non-party  commentary, 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission’s  final  order. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests 
and  interventions  in  lieu  of  paper  using 
the  “eFiling”  link  at  http:// 
www.ferc.gov.  Persons  unable  to  file 
electronically  should  submit  an  original 
and  five  copies  of  the  protest  or 
intervention  to  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426. 

Dated:  December  23,  2013. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2013-31253  Filed  p-30-13;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OAR-2007-0069;  FRL-9905-01- 
OAR] 

Proposed  Information  Collection 
Request;  Comment  Request;  The 
Sunwise  Program 

AGENCY^  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  is  planning  to  submit  an 
information  collection  request  (ICR)  for 
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‘‘The  SuilWise  Program”  (EPA  ICR  No. 
1904.08,  OMB  Control  No.  2060-0439) 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  ef  seg.). 
Before  doing  so,  EPA  is  soliciting  public 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below.  This  is  a  proposed 
extension  of  the  ICR,  which  is  currently 
approved  through  June  30,  2014.  An 
Agency  may  not  conduct  or  sponsor  and 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

DATES:  Comments  must  be  submitted  on 
or  before  March  3,  2014. 

ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  No.  EPA-OAR— 
2007-0069  online  using 
www.regulations.gov  (our  preferred 
method),  by  email  to  a-and-rdocket@ 
epa.gov  or  by  mail  to:  EPA  Docket 
Center,  Environmental  Protection 
Agency,  Mail  Code  28221T,  1200 
Pennsylvania  Ave.  NW.,  Washington, 

DC  20460. 

EPA’s  policy  is  that  all  comments 
received  yvill  be  included  in  the  public 
docket  without  change  including  any 
personal  information  provided,  unless 
the  comment  includes  profanity,  threats, 
information  claimed  to  be  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Burchcnd,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs  (6205 J), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.  NW.,  Washington, 

DC  20460;  telephone  number  (202)  343- 
9126;  fax  number:  (202)  343-2338; 
email  address:  burchard.robert@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Supporting  documents  which  explain  in 
detail  the  information  that  the  EPA  will 
be  collecting  are  available  in  the  public 
docket  for  this  ICR.  The  docket  can  be 
viewed  online  at  www.reguIations.gov 
or  in  person  at  the  EPA  Docket  Center, 
WJC  West,  Room  3334, 1301 
Constitution  Ave.  NW.,  Washington, 

DC.  The  telephone  number  for  the 
Docket  Center  is  202-566-1744.  For 
additional  information  about  EPA’s 
public  docket,  visit  http://www.epa.gov/ 
dockets. 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA,  EPA  is  soliciting  comments 
and  information  to  enable  it  to;  (i) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 


whether  the  information  will  have 
practical  utility:  (ii)  evaluate  the 
accuracy  of  the  Agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (iv)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  EPA  will  consider  the 
comments  received  and  amend  the  ICR 
as  appropriate.  The  final  ICR  package 
will  then  be  submitted  to  OMB  for 
review  and  approval.  At  that  time,  EPA 
will  issue  another  Federal  Register 
notice  to  announce  the  submission  of 
the  ICR  to  OMB  and  the  opportunity  to 
submit  additional  comments  to  OMB. 

Abstract:  The  SunWise  Program  is  a 
school  and  community-based  sun  safety 
education  program  for  children  grades 
K-8.  The  Program’s  objective  is  to 
reduce  the  incidence  of,  and  morbidity 
and  mortality  from  skin  cancer, 
cataracts,  and  other  UV-related  health 
effects  in  the  United  States.  The 
following  collection  of  information  will 
be  used  for  both  program  material 
distribution  and  determining  program 
effectiveness  and  participant 
satisfaction: 

•  A  SunWise  Program  participant 
registration  form; 

•  A  participating-teacher  survey, 
measuring  experience  with  the  Program; 

•  A  participating-student  survey 
identifying  sun  safety  knowledge  before 
and  after  participation  in  the  Program; 

•  Follow-up  phone  interviews  with 
teachers  who  complete  the  survey; 

•  A  SunWise  Don ’t  Fry  Day  pledge 
form; 

•  Sun  Safety  Certification  Xutorial 
questions  (for  community  organizations 
participating  in  the  SunWise  program); 
and  a 

•  Pretest  of  a  SunWise  partner  survey 

Form  Numbers:  None. 

Respondents/affected  entities: 

Elementary  and  middle  school  students 
and  educators,  recreation  workers,  and 
health  educators. 

Respondent’s  obligation  to  respond: 
Voluntary. 

Estimated  number  of  respondents: 
8,980. 

Frequency  of  response:  Annual. 

Total  estimated  burden:  1,632  hours 
per  year.  Burden  is  defined  at  5  CFR 
1320.03(b). 

Total  estimated  cost;  $107,172.45  per 
year,  which  includes  no  annualized 


capital  or  operation  &  maintenance 
costs. 

Changes  in  Estimates:  There  is  no 
change  in  the  average  annual  burden 
hours  currently  identified  in  the  OMB 
Inventory  of  Approved  ICR  Burdens. 

Dated:  December  18,  2013. 

Orusilla  HufTord, 

Director,  Stratospheric  Protection  Division. 
[FR  Doc.  2013-31349  Filed  12-30-13;  8:45  am] 

BILLING  CODE  6S60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9904-94-OW] 

Clean  Water  Act;  Contractor  Access  to 
Confidential  Business  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Intended  Transfer  of 
Confidential  Business  Information  to 
Contractor,  Subcontractors,  and 
Consultants. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA’s)  has  authorized  Abt 
Associates,  Inc.  (Abt),  its  subcontractors, 
and  its  consultants  to  access 
confidential  business  information  (CBI) 
collected  from  numerous  industries. 
Transfer  of  this  information  is  necessary 
for  Abt  to  assist  EPA  in  the  preparation 
of  effluent  guidelines  and  standards  for 
certain  industries. 

In  accordance  with  40  CFR  §  2.302(h), 
we  have  determined  that  the  contractors 
listed  below  require  access  to  CBI 
submitted  to  EPA  under  Section  308  of 
the  Clean  Water  Act  (CWA)  and  in 
connection  with  other  programs  listed 
below.  Therefore,  we  are  providing 
notice  and  an  opportunity  to  comment 
to  the  affected  submitters  of 
information.  The  nature  of  the  work  and 
its  necessity,  and  the  type  of  access 
granted,  is  described  below  for  each 
contractor.  Information  has  been 
provided  to  this  contractor  under  a 
previous  agreement  since  May  30,  2007. 

Transfer  of  the  information  to  Abt  will 
allow  the  contractor  and  subcontractors 
to  support  EPA  in  the  planning, 
development,  and  review  of  effluent 
limitations  guidelines  and  standards 
under  the  CWA.  The  information  being 
transferred  was  or  will  be  collected 
under  the  authority  of  Section  308  of  the 
CWA.  Some  information  being 
transferred  from  the  pulp,  paper,  and 
paperboard  industry  was  collected 
under  the  additional  authorities  of 
Section  114  of  the  Clean  Air  Act  and 
Section  3007  of  the  Resource 
Conservation  and  Recovery  Act. 
Interested  persons  may  submit 
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comments  on  this  intended  transfer  of 
information  to  the  address  noted  below. 
DATES:  Comments  on  the  transfer  of  data 
Eire  due  January  6,  2014. 

ADDRESSES:  Comments  may  be  sent  to 
Mr.  M.  Ahmar  Siddiqui,  Document 
Control  Officer,  Engineering  and 
Analysis  Division  (4303T),  Room  6231S 
WJC  West;  U.S.  EPA,  1200  Pennsylvania 
Ave.  NW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
M.  Ahmar  Siddiqui,  Document  Control 
Officer,  at  (202)  566-1044,  or  via  email 
at  siddiqui.ahmar@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
transferred  CBI  to  varioas  contractors 
and  subcontractors  over  the  history  of 
the  effluent  guidelines  program.  EPA 
determined  that  this  transfer  was 
necessary  to  enable  the  contractors  and 
subcontractors  to  perform  their  work  in 
supporting  EPA  in  planning, 
developing,  and  reviewing  effluent 
guidelines  and  standards  for  certain 
industries. 

Today,  EPA  is  giving  notice  that  it  has 
entered  into  a  contract  with  Abt, 
contract  number  EP-C-13-039,  located 
in  Cambridge,  Massachusetts.  The 
purpose  of  this  contract  is  to  secure 
economic  and  environmental  analysis 
support  for  EPA  in  its  development, 
review,  implementation,  and  defense  of 
water-related  initiatives  for  a  variety  of 
industries.  To  obtain  assistance  in 
responding  to  this  contract,  Abt  has 
entered  into  contracts  with  the 
following  subcontractors:  Aqua  Terra 
Consultants  (located  in  Mountain  View, 
California),  Avanti  Corporation  (located 
in  Alexandria,  Virginia),  Great  Lakes 
Environmental  Center  (located  in 
Traverse  City,  Michigan),  Horizon 
Systems  Corporation  (located  in 
Herndon,  Virginia),  ICF  International 
(located  in  Fairfax,  Virginia),  PC 
Environmental  (located  in  Herndon, 
Virginia),  RPS  ASA  dba  Applied 
Science  Associates  (located  in  South 
Kingstown,  Rhode  Island),  and  RTI 
International  (located  in  Research 
Triangle  Park,  North  Carolina).  Abt  has 
also  entered  into  contracts  with  the 
following  consultants:  Robert  J. 
Johnston,  Ph.D.  (located  in  Millville, 
Massachusetts)  and  R.  Srinivasan,  Ph.D. 
(located  in  College  Station,  Texas). 

All  EPA  contractor,  subcontractor, 
and. consultant  personnel  are  bound  by 
the  requirements  and  sanctions 
contained  in  their  contracts  with  EPA 
and  in  EPA’s  confidentiality  regulations 
found  at  40  CFR  Part  2,  Subpart  B.  Abt 
will  adhere  to  EPA-approved  security 
plans  which  describe  procedures  to 
protect  CBI.  Abt  will  apply  the 
procedures  in  these  plans  to  CBI 
previously  gathered  by  EPA  and  to  CBI 


that  may  be  gathered  in  the  future.  The 
security  plans  specify  that  contractor 
personnel  are  required  to  sign  non¬ 
disclosure  agreements  and  are  briefed 
on  appropriate  security  procedures 
before  they  are  perniitted  access  to  CBI. 
No  person  is  automatically  granted 
access  to  CBI:  A  need  to  know  must 
exist. 

The  information  that  will  be 
transferred  to  Abt  consists  of 
information  previously  collected  by 
EPA  to  support  the  development  and 
review  of  effluent  limitations  guidelines 
and  standards  under  the  CWA.  In 
particular,  information,  including  CBI, 
collected  for  the  planning,  development, 
and  review  of  effluent  limitations 
guidelines  and  standards  for  the 
following  industries  may  be  transferred: 
airport  deicing;  aquaculture;  centralized 
waste  treatment;  coalbed  methane; 
concentrated  animal  feeding  operations; 
coal  mining;  construction  and 
development;  drinking  water  treatment; 
industrial  container  and  drum  cleaning; 
industrial  laundries;  industrial  waste 
combustors;  iron  and  steel 
manufacturing;  landfills;  meat  and 
poultry  products;  metal  finishing;  metal 
products  and  machinery;  nonferrous 
metals  manufacturing;  oil  and  gas 
extraction  (including  coalbed  methane); 
ore  mining  and  dressing;  organic 
chemicals,  plastics,  and  synthetic  fibers; 
pesticide  chemicals;  petroleum  refining; 
pharmaceutical  manufacturing;  pulp, 
paper,  and  paperboard  manufacturing; 
unconventional  oil  and  gas  extraction; 
steam  electric  power  generation;  textile 
mills;  timber  products  processing; 
tobacco;  and  transportation  equipment 
cleaning. 

EPA  also  intends  to  transfer  to  Abt  all 
information  listed  in  this  notice,  of  the 
type  described  above  (including  CBI) 
that  may  be  collected  in  the  future 
under  the  authority  of  Section  308  of  the 
CWA  or  voluntarily  submitted  (e.g.,  in 
comments  in  response  to  a  Federal 
Register  notice),  as  is  necessary  to 
enable  Abt  to  carry  out  the  work 
required  by  its  contract  to  support  EPA’s 
effluent  guidelines  planning  process 
and  the  development  of  effluent 
limitations  guidelines  and  standards. 

Dated:  December  13,  2013. 

Elizabeth  Southerland, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  2013-31353  Filed  12-30-13;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9905-00-OECA] 

National  Environmental  Justice  • 
Advisory  Council;  Notification  of 
Public  Teleconference  Meeting  and 
Pubiic  Comment 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notification  of  public 
teleconference  meeting  and  public 
comment. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (FACA),  Public 
Law  92-463,  the  U.S.  Environmental 
Protection  Agency  (EPA)  hereby 
provides  notice  that  the  National 
Environmental  Justice  Advisory  Council 
(NEJAC)  will  host  a  public 
teleconference  meeting  on  Wednesday, 
January  15,  2014,  fi-om  2:00  p.m.  to  4:00 
p.m.  Eastern  Time.  The  primary  topics 
of  discussion  will  be  (1) 
recommendations  for  integrating 
environmental  justice  into  EPA’s 
research  enterprise  and  (2)  a 
preliminary  discussion  about  chemical 
management  issues. 

There  will  be  a  public  comment 
period  from  3:30  p.m.  to  4:00  p.m. 
Eastern  Time.  Members  of  the  public  are 
encouraged  to  provide  comments 
relevant  to  the  topics  of  the  meeting. 

For  additional  information  about 
registering  to  attend  the  meeting  or  to 
provide  public  comment,  please  see  the 
Registration  and  SUPPLEMENTARY 
INFORMATION  sections  below.  Due  to  a 
limited  number  of  telephone  lines, 
attendance  will  be  on  a  first-come,  first 
served  basfg.  Pre-registration  is  required. 
Registration  for  the  teleconference 
meeting  closes  at  Noon  Eastern  Time  on 
Friday  January  10,  2014.  The  deadline 
to  sign  up  to  speak  during  the  public 
comment  period,  or  to  submit  written 
public  comments,  is  also  Noon,  Friday 
January  10,  2014. 

DATES:  The  NEJAC  teleconference 
meeting  on  Wednesday,  January  15, 
2014,  will  begin  promptly  at  2:00  p.m. 
Eastern  Time. 

Registration:  Registrations  will 
primarily  be  processed  at  bttp://nejac- 
jan20 1 4 .  even  tbri te.  com .  Registrations 
can  also  be  submitted  by  email  to 
Muriel.Jasmin@EPA.gov  with  “Register 
for  the  NEJAC  January  2014 
Teleconference  Mtg”  in  the  subject  line; 
or  by  fax  to  202-564-1624.  When 
registering,  please  provide  your  name, 
organization,  city  and  state,  email 
address,  and  telephone  number  for 
follow  up.  Please  also  state  whether  you 
would  like  to  be  put  on  the  list  to 
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provide  public  comment,  and  whether 
you  are  submitting,  written  comments 
before  the  Friday  January  10,  2014,  nogn 
deadline.  Non-English  speaking 
attendees  wishing  to  arrange  for  a 
foreign  language  interpreter  may  also 
make  appropriate  arrangements  using 
the  email  address  or  telephone/fax 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  or  correspondence 
concerning  the  teleconference  meeting 
should  be  directed  to  Jasmin  Muriel, 

U.S.  Environmental  Protection  Agency, 
by  mail  at  1200  Pennsylvania  Avenue 
NW  (MC2201AJ,  Washington,  DC  20460; 
by  telephone  at  202-564—4287;  via  ' 
email  at  Muriel.Jasmin@epa.gov;  or  by 
fax  at  202-564-1624.  Additional 
information  about  the  NEJAC  is 
available  at:  www.epa.gov/ 
environmental justice/nejac. 
SUPPLEMENTARY  INFORMATION:  The 
Charter  of  the  NEJAC  states  that  the 
advisory  committee  shall  provide 
independent  advice  to  the 
Administrator  on  areas  that  may 
include,  among  other  things,  “advice 
about  broad,  cross-cutting  issues  related 
to  environmental  justice,  including 
environment-related  strategic,  scientific, 
technological,  regulatory,  and  economic 
issues  related  to  environmental  justice.” 

A.  Public  Comment:  Members  of  the 
public  who  wish  to  provide  public 
comment  during  the  Wednesday, 

January  15,  2014,  public  teleconference 
meeting  must  pre-register  by  Noon 
Eastern  Time  on  Friday  January  10, 

2014.  Individuals  or  groups  making 
remarks  during  the  public  comment 
period  will  be  limited  to  five  minutes. 

To  accommodate  the  number  of  people 
who  want  to  address  the  NEJAC,  only 
one  representative  of  a  particular 
community,  organization,  or  group  will 
be  allowed  to  speak.  Written  comments 
can  also  be  submitted  for  the  record. 

The  suggested  format  for  individuals 
providing  public  comments  is  as 
followsi.Narne  of  speaker;  name  of 
organization/comm  unity;  city  and  state; 
and  email  address;  brief  description  of 
the  concern,  and  what  you  want  the 
NEJAC  to  advise  EPA  to  do.  Written 
comments  received  by  Noon  Eastern 
Time  on  Friday  January  10,  2014,  will 
be  included  in  the  materials  distributed 
to  the  NEJAC  prior  to  the 
teleconference.  Written  comments 
received  after  that  time  will  be  provided 
to  the  NEJAC  as  time  allows.  All  written 
comments  should  be  sent  to  Jasmin 
Muriel,  EPA,  via  email  or  fax  as  listed 
in  the  FOR  FURTHER  INFORMATION, 
CONTACT  section  above. 

B.  Information  about  Services  for 
Individuals  with  Disabilities:  For 


information  about  access  or  services  for 
individuals  with  disabilities,  please 
contact  Jasmin  Muriel,  at  (202)  564- 
4287  or  via  email  at  Muriel. Jasmin® 
EPA.gov.  To  request  special 
accommodations  for  a  disability,  please 
•contact  Ms.  Muriel  at  least  four  working 
days  prior  to  the  meeting,  to  give  EPA 
sufficient  time  to  process  your  request. 

All  requests  should  be  sent  to  the 
address,  email,  or  phone/fax  number 
listed  in  the  FOR  FURTHER  INFORMATION, 
CONTACT  section  above. 

Dated:  December  24,  2013. 

Victoria ).  Robinson, 

Designated  Federal  Officer,  Office  of 
Environmental  Justice,  U.S.  EPA. 

[FR  Doc.  2013-31348  Filed  12-30-13;  8:45  am] 
BILLING  CODE  6560-50-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[IB  Docket  No.  04-286;  DA  1 3-2406] 

Fifth  Meeting  of  the  Advisory 
Committee  for  the  201 5  Worid 
Radiocommunication  Conference 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  fifth  rneeting  of  the  WRC-15 
Advisory  Committee  will  be  held  on 
January  27,  2014,  at  the  Federal 
Communications  Commission.  The 
Advisory  Committee  will  consider 
recommendations  from  its  Informal 
Working  Groups. 

DATES:  January  27,  2014;  11:00  a.m. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street  SW.,  Room 
TW-C305,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Roytblat,  Designated  Federal 
Official,  WRC-15  Advisory  Committee, 
FCC  International  Bureau,  Strategic 
Analysis  and  Negotiations  Division,  at 
(202) 418-7501. 

SUPPLEMENTARY  INFORMATION:  The  * 

Federal  Communications  Commission 
(FCC)  established  the  WRC-15  Advisory 
Committee  to  provide  advice,  technical 
support  and  recommendations  relating 
to  the  preparation  for  the  2015  World 
Radiocommunication  Conference 
(WRC-15). 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  this  notice  advises 
interested  persons  of  the  fifth  meeting  of 
the  WRC-15  Advisory  Committee. 
Additional’ information  regarding  the 


WRC-15  Advisory  Committee  is 
available  on  the  Advisory  Committee’s 
Web  site,  http://www.fcc.gov/wrc-15. 

The  meeting  is  open  to  the  public.  The 
meeting  will  be  broadcast  live  with 
open  captioning  over  the  Internet  from 
the  FCC  Live  Web  page  at  www.fcc.gov/ 
live.  Comments  may  be  presented  at  the 
WRC-15  Advisory  Committee  meeting 
or  in  advance  of  the  meeting  by  email 
to:  WRC-15@fcc.gov. 

Open  captioning  will  be  provided  for 
this  event.  Other  reasonable 
accommodations  for  people  with 
disabilities  are  available  upon  request. 
Requests  for  such  accommodations 
should  be  submitted  via  email  to 
fcc504@fcc.gov  or  by  calling  the 
Consumer  &  Governmental  Affairs 
Bureau  at  (202)  418-0530  (voice),  (202) 
418-0432  (TTY).  Such  requests  should 
include  a  detailed  description  of  the 
accommodation  needed.  In  addition, 
please  include  a  way  for  the  FCC  to 
contact  the  requester  if  more 
information  is  needed  to  fill  the  request. 
Please  allow  at  least  five  days’  advance 
notice;  last  minute  requests  will  be 
accepted,  but  may  not  be  possible  to 
accommodate. 

The  proposed  agenda  for  the  fifth 
meeting  is  as  follows:  “ 

Agenda 

Fifth  Meeting  of  the  WRC-15 
Advisory  Committee,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Room  TW-C305, 
Washington,  DC  20554,  January  27, 
2014;  11:00  a.m. 

1.  Opening  Remarks. 

2.  Approval  of  Agenda. 

3.  Approval  of  the  Minutes  of  the 
Fourth  Meeting. 

4.  IWG  Reports  and  Documents 
Relating  to  Preliminary  Views  and  Draft 
Proposals. 

5.  Future  Meetings. 

6.  Other  Business. 

Federal  Communications  Commission. 
Thomas  P.  Sullivan, 

Acting  Chief,  International  Bureau. 

[FR  Doc.  2013-31198  Filed  12-30-13;  8:45  am) 

BILLING  CODE  6712-01-P 

GENERAL  SERVICES 
ADMINISTRATION 

[Notice-ClB-2013-08;  Docket  No.  2013- 
0002;  Sequence  No.  35] 

Privacy  Act  of  1^4;  Notice  of  an 
Updated  System  of  Records 

AGENCY:  General  Services 
Administration. 

ACTION:  Notice. 
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summary:  GSA  reviewed  its  Privacy  Act 
systems  to  ensure  that  they  are  relevant, 
necessary,  accurate",  up-to-date,  and 
covered  by  the  appropriate  legal  or 
regulatory  authority. 

DATES:  Effective:  January  30,  2014. 
ADDRESSES:  GSA  Privacy  Act  Officer 
(ISP),  U.S.  General  Services 
Administration,  1800  F  Street  NW., 
Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Call 
or  email  the  GSA  Privacy  Act  Officer: 
Telephone  202-208-1317;  email 
gsa  .pri  vacyact@gsa  .gov. 

SUPPLEMENTARY  INFORMATION:  GSA 
completed  an  agency-wide  review  of  its 
Privacy  Act  systems  of  records.  As  a 
result  of  the  review,  GSA  is  publishing 
an  updated  Privacy  Act  system  of 
records  notice.  A  new  routine  use  was 
added  under  the  Routine  Use  Section 
(Item  e)  to  allow  GSA  to  send  reports, 
data,  and  information  directly  to  a  client 
agency’s  contract  employees. 

Nothing  jn  the  revised  system  notice 
indicates  a  change  in  authorities  or 
practices  regarding  the  collection  and 
maintenance  of  information,  nor  does 
the  changes  impact  individuals’  rights 
to  access  or  amend  their  records  in  the 
system  of  records. 

Dated:  December  19,  2013. 

James  L.  Atwater, 

Director,  Human  Resources  Information 
Technology  (HRIT)  Services  Division  (IRH). 

GSA/PPFM-11 

SYSTEM  NAME: 

Pegasys. 

SYSTEM  location: 

Pegasys  records  and  files  are 
maintained  in  the  Phoenix  Data  Center 
(PDC),  with  records  also  stored  in  the 
Washington,  DC,  Central  Office;  Ft. 
Worth  regional  office;  and  Kansas  City 
regional  office. 

INDIVIDUALS  COVERED  BY  THE  SYSTEM: 

Individuals  covered  by  Pegasys 
include  GSA  vendors  and  Federal 
employees. 

RECORDS  IN  THE  SYSTEM: 

Pegasys  contains  records  and  files 
pertaining  to  financial  information; 
therefore,  these  files  and  records  contain 
the  following  privacy  data:  Social 
Security  Number  (SSN);  Employee 
address;  Banking  information;  Credit 
card  number. 

AUTHORITY  FOR  MAINTAINING  THE  SYSTEM: 

The  Chief  Financial  Officers  Act  of 
1990  (Pub.  L.  101-576),  as  amended. 

purpose: 

Pegasys  is  the  GSA  core  financial 
management  system  of  records  to  make 


payments  and  record  accounting 
transactions.  This  includes  funds 
management  (budget  execution  and 
purchasing),  credit  cards,  accounts 
payable,  disbursements,  standard 
general  ledger,  and  reporting.  It  is  part 
of  a  shared-services  financial  operation 
providing  a  commercial  off-the-shelf 
(COTS)  financial  system  (in  a  private- 
vendor  hosted  environment),  financial 
transaction  processing,  and  financial 
analysis  for  its  main  business  lines  of 
Federal  supplies  and  technology,  public 
buildings,  and  general  management  and 
administration  offices.  GSA  also  utilizes 
this  shared-s6rvice  operation  to  cross¬ 
service  multiple  external  client 
agencies.  • 

ROUTINE  USES  OF  THE  SYSTEM  RECORDS, 
INCLUDING  CATEGORIES  OF  USERS  AND  THEIR 
PURPOSE  FOR  USING  THE  SYSTEM: 

System  information  accessed  by 
Pegasys  may  be  used  by  designated 
finance  center  employees  and  their 
supervisors,  along  with  designated 
analysts  and  managers.  System 
information  also  may  be  used: 

a.  In  any  legal  proceeding,  where 
pertinent,  to  which  GSA  is  a  party 
before  a  court  or  administrative  body. 

b.  To  conduct  investigations,  by 
authorized  officials,  that  are 
investigating  or  settling  a  grievance, 
complaint,  or  appeal  filed  by  an 
individual  who  is  the  subject  of  the 
record. 

c.  To  a  Federal  agency  in  connection 
with  the  hiring  or  retention  of  an 
employee;  the  issuance  of  a  security 
clearance;  the  reporting  of  an 
investigation;  the  letting  of  a  contract;  or 
the  issuance  of  a  grant,  license,  or  other 
benefit  to  the  extent  that  the  information 
is  relevant  and  necessary  to  a  decision. 

d.  To  the  U.S.  Office  of  Personnel 
Management  (OPM),  the  Office  of 
Management  and  Budget  (0MB),  or  the 
U.S.  Government  Accountability  Office 
(GAO)  when  the  information-is  required 
for  program  evaluation  purposes. 

e.  To  an  expert,  consultant,  or 
contractor  of  GSA  in  the  performance  of 
a  Federal  duty  to  which  the  information 
is  relevant;  to  a  board,  committee, 
commission,  or  small  agency  receiving 
administrative  services  from  GSA  to 
which  the  information  relates;  or  an 
expert,  consultant,  or  contractor  of  a 
board,  committee,  commission,  or  small 
agency  receiving  administrative  services 
from  GSA  to  which  the  information 
relates  in  the  performance  of  a  Federal 
duty  to  which  the  information  is 
relevant. 

f.  To  the  National  Archives  and 
Records  Administration  (NARA)  for 
records  management  purposes. 


g.  To  appropriate  agencies,  entities, 
and  persons  when  (1)  the  Agency 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (2)  the  Agency  has 
determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by 
GSA  or  another  agency  or  entity)  that 
rely  upon  the  compromised 
information;  and  (3)  the  disclosure 
made  to  such  agencies,  entities,  and 
persons  is  reasonably  necessary  to  assist 
in  connection  with  GSA’s  efforts  to 
respond  to  the  suspected  or  confirmed 
compromise  and  prevent,  minimize,  or 
remedy  such  harm. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  SYSTEM  RECORDS: 

STORAGE: 

All  records  and  files  in  Pegasys  are 
stored  electronically  in  a  password- 
protected  database  format. 

RETRIEVAL: 

Information  on  individuals  contained 
in  Pegasys  records  and  files  are 
retrievable  by  name  or  vendor  number. 

SAFEGUARDS: 

Pegasys  records  and  files  are, 
safeguarded  in  accordance  with  the 
requirements  of  the  Privacy  Act.  Access 
is  limited  to  authorized  individuals 
with  passwords,  and  the  database  is 
maintained  behind  a  certified  firewall. 
Information  on  individuals  is  released 
only  to  authorized  persons  on  a  need-to- 
know  basis  and  in  accordance  with  the 
provisions  of  the  purpose  or  a  routine 
use.  This  system  undergoes  frequent 
testing  and  is  certified  and  accredited 
for  operation.  Periodic  Privacy  Impact 
Assessments  are  performed  as  well  to 
ensure  the  adequacy  of  security  controls 
to  protect  personally  identifiable 
information. 

RETENTION  AND  DISPOSAL: 

Pegasys  records  and  files  are  retained 
and  disposed  of  according  to  GSA 
records  maintenance  and  disposition 
schedules  and  the  requirements  of  the 
National  Archives  and  Records 
Administration  (NARA). 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Financial  Management 
Systems  Operations  and  Maintenance 
Division  (IBA),  U.S.  General  Services 
Administration,  1800  F  Street  NW., 
Washington,  DC  20405. 
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NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire  if  the 
system  contains  information  about  them 
should  contact  the  Pegasys  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Requests  for  access  may  he  directed  to 
the  Pegasys  system  manager. 

RECORD  CONTESTING  PROCEDURE: 

GSA  rules  for  accessing  records,  for 
contesting  the  contents,  and  appealing 
initial  decisions  are  in  41  CFR  part  105- 
64,  published  in  the  Federal  Register. 

RECORD  sources: 

The  sources  for  information  in 
Pegasys  are  the  individtials  about  whom 
the  records  are  maintained,  the 
supervisors  of  those  individuals,  and 
existing  agency  systems. 

(FR  Doc.  2013-31308  Filed  12-30-13;  8:45  am] 
BILLING  CODE  6S20-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[60Day-14-14FA] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for  • 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  404-639-7570  or  send 
comments  to  LeRoy  Richardson,  1600 
Clifton  Road,  MS-D74,  Atlanta,  CA 
30333  or  send  an  email  to  omb@cdc.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 


technology.  Written  comments  should 
be  received  within  60  days  of  this 
notice. 

Proposed  Project 

State  Surveillance  under  the  National 
Toxic  Substance  Incidents  Program 
(NTSIP)— NEW— Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR). 

Background  and  Brief  Description 

The  Agency  for.  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  sponsoring 
the  National  Toxic  Substance  Incidents 
Program  (NTSIP)  to  gather  mformation 
from  many  resources  to  protect  people 
from  harm  caused  by  spills  and  leaks  of 
toxic  substances.  The  NTSIP 
information  will  be  used  to  help  prevent 
or  reduce  the  harm  caused  by  toxic 
substance  incidents.  The  NTSIP  is 
modeled  partially  after  the  Hazardous 
Substances  Emergency  Events 
Surveillance  (HSEES)  Program  which 
ran  from  1992  to  2012  [OMB  number: 
0923-0008;  expiration  date  01/31/2012], 
with  additions  suggested  by 
stakeholders  to  have  a  more  complete 
program.  The  NTSIP  has  three 
components:  A  national  database,  state 
surveillance,  and  the  responee  team. 

This  information  collection  request  is 
focused  on  the  state  surveillance 
component. - 

The  NTSIP  is  the  only  federal  public 
health-based  surveillance  system  to 
coordinate  the  collection,  collation, 
analysis,  and  distribution  of  acute  toxic 
substance  incidents  data  to  public 
health  and  safety  practitioners.  Because 
thousands  of  acute  spills  occur  annually 
around  the  country,  it  is  necessary  to 
establish  this  surveillance  system  to 
describe  the  public  health  impacts  on 
the  population  of  the  United  States.  The 
ATSDR  is  seeking  a  three-year  approval 
for  the  ongoing  collection  of  information 
for  the  state  surveillance  system. 

The  main  objectives  of  this 
information  collection  are  to: 

1.  describe  toxic  substance  releases 
and  the  public  health  consequences 
associated  with  such  releases  within  the 
participating  states, 

2.  identify  and  prioritize 
vulnerabilities  in  industry, 
transportation,  and  communities  as  they 
relate  to  toxic  substance  releases,  and 

3.  identify,  develop,  and  promote 
strategies  that  could  prevent  ongoing 
cmd  future  exposures  and  resultant 
health  effects  from  toxic  substance 
releases. 

The  NTSIP  sinveillance  system  will 
be  incident -driven  and  all  acute  toxic 


substance  incidents  occurring  within 
the  participating  states  will  be  included. 
Upon  Office  of  Management  and  Budget 
(OMB)  approval,  participating  states 
will  include  Alaska,  California, 
Louisiana,  Michigan,  Missouri,  New 
York,  North  Carolina,  Oregon, 

Tennessee,  Utah,  and  Wisconsin. 

A  standardized  set  of  data  will  be 
collected  by  the  NTSIP  coordinator  for 
each  incident.  The  NTSIP  coordinator 
may  be  a  federal  employee  assigned  to 
the  state  or  an  employee  of  the  state 
health  department.  State,  but  not 
federal,  NTSIP  coordinators  will  incur 
recordkeeping  burden  during  two 
phases. 

During  the  first  phase,  the  NTSIP 
coordinators  will  rapidly  collect  and 
enter  data  from  a  variety  of  existing  data 
sources.  Examples  of  existing  data 
sources  include,  but  are  not  limited  to, 
reports  from  the  media,  the  National 
Response  Center,  the  U.S.  Department  of 
Transportation  Hazardous  Materials 
Information  Reporting  System,  and  state 
environmental  protection  agencies. 
Approximaitely  65%  of  the  information 
is  expected  to  be  obtained  from  existing 
data  sources. 

The  second  phase  of  the  information 
collection  will  require  the  NTSIP 
coordinators  to  alert  other  entities  of  the 
incident  when  appropriate  and  to 
request  additional  information  to 
complete  the  remaining  unanswered 
data  fields.  Approximately  35%  of  the 
information  is  expected  to  be  obtained 
from  calling,  emailing,  or  faxing 
additional  types  of  respondents  by  the 
NTSIP  coordinators. 

These  additional  respondents  will 
incur  reporting  burden  and  include,  but 
are  not  limited  to,  the  on-scene 
commander  of  the  incident,  emergency 
government  services  (e.g.,  state 
divisions  of  emergency  management, 
local  emergency  planning  committees, 
fire  or  Hazmat  units,  police,  and 
emergency  medical  services),  the 
responsible  party  (i.e.,  the  “spiller”), 
other  state  and  local  government 
agencies,  hospitals  and  local  poison 
control  centers. 

The  NTSIP  coordinator  will  enter  data 
directly  into  an  ATSDR  internet-based 
data  system.  NTSIP  materials,  including 
a  public  use  data  set,  annual  report,  and 
published  articles  will  be  made 
available  on  the  ATSDR  NTSIP  Web 
•page  at  http://wwrw.atsdr.cdc.gov/ntsip/. 

There  are  no  costs  to  respondents 
besides  their  time.  The  total  burden 
.  hours  requested  is  1,821. 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Notices  79697 


Estimated  Annualized  Burden  Hours 


Type  of  respondents 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Avg.  burdep 
per  response 
(in  hrs.) 

Total  burden 
(in  hrs.) 

State  NTSIP  Coordinators  . 

NTSIP  State  Data  Collection  Form  .. 

3 

426 

1 

1,278 

On-scene  commanders . 

NTSIP  State  Data  Collection  Form  .. 

110 

1 

30/60 

55 

Emergency  government  services . 

NTSIP  State  Data  Collection  Form  .. 

810 

1 

30/60 

405 

Responsible  party  . 

NTSIP  State  Data  Collection  Form  .. 

15 

1 

30/60 

8 

Other  state  and  local  governments  ... 

NTSIP  State  Data  Collection  Form  .. 

60 

1 

30/60 

30 

Hospitals . 

NTSIP  State  Data  Collection  Form  .. 

10 

1 

5 

Poison  Control  Centers . 

NTSIP  State  Data  Collection  Form  .. 

80 

1 

30/60 

40 

Total  . 

. 

1,821 

LeRoy  Richardson, 

Chief,  Information  Collection  Review  Office, 
Office  of  Scientific  Integrity,  Office  of  the 
Associate  Director  for  Science,  Office  of  the 
Director,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  2013-31290  Filed  12-30-13;  8:45  am] 
BILLING  CODE  4163-18-9 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  78  FR  73543-73545, 
dated  December  6,  2013)  is  amended  to 
reflect  the  reorganization  for  the  staff 
offices  within  the  Office  of  the  Director, 
Centers  for  Disease  Control  and 
Preyention. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  functional  statement  for  the 
Office  of  the  Director  (CA),  insert  the 
following: 

Program  Performance  and  Evciluation 
Office  (CAl).  The  mission  of  the 
Program  Performance  and  Evaluation 
Office  (PPEO)  is  to  increase  the  impact 
and  effectiveness  of  public  health 
programs  through  innovation  and  sound 
program  design  and  the  use  of 
performance  and  evaluation  data  for 
continuous  improvement.  In  carrying 
out  this  mission,  PPEO:  (1)  Provides 
agency-wide  direction,  standards,  and 
technical  assistance  for  program 
planning,  performance  and 
accountability,  and  program  evaluation 
and  effectiveness;  (2)  serves  as  advisor 


to  the  CDC  Principal  Deputy  Director 
and  the  CDC  Director’s  Office  on  key 
programmatic  activities;  (3)  provides 
intensive  analytic  and  advisory, 
assistance  to  enable  effective  redesign  of 
select  program  priorities;  (4)  represents 
the  CDC  vision,  mission,  and  program 
strategy  internally  and  externally;  (5) 
develops  and  promotes  new  initiatives 
based  on  emerging  issues,  science,  and 
policy;  (6)  su'pports  the  harmonization 
and  integration  of  performance 
measurement,  accountability,  and 
program  evaluation;  (7)  provides 
agency- wide  direction,  standards,  and 
technical  assistance  to  support  and 
guide  program  evaluation,  monitoring, 
and  performance  measurement  by 
programs;  (8)  guides  the  collection  and 
analysis  of  performance  and 
accountability  data,  including  Healthy 
People  2020,  the  Program  Assessment 
Rating  Tool  and  the  Government 
Performance  and  Results  Act;  (9) 
supports  assessment  of  program 
effectiveness  to  guide  further  science, 
policy,  and  programmatic  efforts;  (10) 
manages  evaluation  fellowship;  (11) 
guides  performance-based  strategic 
planning;  (12)  drives  short-term  and 
long-term  program  planning;  (13) 
establishes  routine,  continuous 
improvement  based  on  effective 
program  evaluation,  and  performance 
measurement;  (14)  supports  evidence- 
driven  program  redesign;  (15) 
coordinates  action  plahning  for  high 
impact  initiatives;  and  (16)  develops, 
promotes  and  coordinates  new 
initiatives. 

CDC-Washington  Office  (CAB).  (1) 
Directs  and  manages  CDC  interactions 
with  Congress;  (2)  develops  and 
executes  legislative  strategies;  (3) 
collaborates  with  the  Office  of  the  Chief 
Operating  Officer  on  the  development 
and  execution  of  strategies  in  Congress 
that  advance  CDC  appropriations 
priorities;  (4)  builds  Congressional 
relations;  (5)  tracks  and  analyzes 
legislation;  (6)  develops  strategy  and 
leads  response  efforts  for  Congressional 
oversight;  (7)  builds  relations  with 


government  agencies  and  other 
organizations  to  advance  policy 
agendas,  with  an  emphasis  on  federal 
agencies;  (8)  protects  and  advances  the 
agency’s  reputation,  scientific 
credibility,  and  interests;  (9)  informs 
CDC  leadership  of  current  developments 
and  provides  insight  into  the 
Washington  policy  environment;  (10) 

'  coordinates  District  of  Columbia-area 
assignees  and  helps  maximize  their 
impact  in  supporting  the  agency’s 
strategies  and  priorities;  and  (11) 
coordinates  CDC’s  partnership  activities 
as  they  relate  to  Washington-based,  or 
Washington-focused  organizations,  and 
works  across  the  agency  to  advance 
Washington  relationships. 

Delete  in  its  entirety  the  mission  and 
functional  statements  for  the  Office  of 
the  Associate  Director  for  Program  • 
(CAF),  within  the  Office  of  the  Director 
(CA). 

Delete  in  its  entirety  the  mission 
statement  for  the  Management  Analysis 
and  Services  Office  (CAJRC),  within  the 
Office  of  the  Chief  Information  Officer 
(CAJR),  Office  of  the  Chief  Operating 
Officer  (CAJ),  and  insert  the  following: 

Management  Analysis  and  Services 
Office  (CAJRC).  The  Management 
Analysis  and  Services  Office  (MASO) 
mission  is  supporting  the  functioning 
and  integrity  of  CDC’s  administrative 
functions.  MASO  supports  the  CDC 
mission  through  professional  services  in 
high  impact  areas  across  the  agency. 
Customer-centered  services  are 
delivered  by  MASO  in  the  areas  of 
records  management:  federal  advisory 
committee  management;  internal 
controls  and  risk  management;  and 
policy  management.  The  scope  of 
MASO’s  services  also  encompass 
oversight,  regulatory  interpretation, 
policy  guidance,  technical  advice,  and 
coordination  in  the  areas  of  delegations 
of  authority,  organizations  and 
functions,  and  electronic  forms 
management. 

Delete  in  its  entirety  the  functional 
statement  for  the  Information  Services 
Branch  (CAJRCC),  within  the 
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Management  Analysis  and  Services 
Office  (CAJRC),  and  insert  the  following: 

Information  Services  Branch 
(CAfRCC).  (ll  Develops  and  manages 
appropriate  technology  architecture  and 
methodology  for  innovative  and  leading 
edge  applications,  databases,  and 
systems  that  broaden  and  expand  CDC’s 
electronic  resource  toolbox:  (2)  provides 
CDC-wide  electronic  forms  management 
services,  including  development, 
coordination  of  clearances,  and 
inventory  management;  and  (3)  manages 
the  agency  Resource  Index  to  support 
CDC  call  management  services  and 
hotlines. 

Delete  in  its  entirety  th^  title  for  the 
Office  of  Prevention  through  Healthcare 
(C\Q12),  within  the  Office  of  the 
Director  (CAQl),  Office  of  the  Associate 
Director  for  Policy  (CAQ),  and  insert  the 
title  Office  of  Health  System 
Collaboration  (CAQl 2). 

Delete  in  their  entirety  the  mission 
and  functional  statements  for  the 
Division  of  Communication  Service 
(CAUD),  and  the  Office  of  the  Director 
(CAUDl),  within  the  Office  of  the 
Associate  Director  for  Communication 
(CAUD),  and  insert  the  following: 

Division  of  Communication  Services 
(CAUD).  The  Division  of 
Communication  Services  (DCS) 
provides  agency- wide  CDC  graphics, 
broadcast,  photography,  translation, 
interpretation  and  sign  language,  public 
information,  and  communication 
consultation/analysis  leadership  and 
support.  To  carry  out  its  mission,  the 
division  performs  the  following 
functions:  (1)  Ensures  broadcast 
functionality/broadcast  engineering 
support  including  connectivity  among 
physical  assets  such  as  the  Global 
Communications  Center,  Emergency 
Operations  Center,  and  continuity  of 
operations  for  CDC;  (2)  develops  and 
disseminates  video  and  audio 
production;  (3)  manages  CDC  graphic 
design  and  production  services 
including  CDC  branding  and  identity 
standards;  (4)  supports  new  broadcast 
communication  mechanisms  (e.g.  HHS 
TV,  CDC  TV,  radio/TV  broadcast, 
podcast,  webcast,  and  videos-on- 
demand)  for  CDC  programs;  (5)  provides 
support  for  broadcast  delivery  press 
conferences  and  media  interviews;  (6) 
provides  scientific  and  events 
photography;  (7)  provides  multilingual 
translation  and  interpretation,  sign 
language  support,  and  cross  cultural 
communication  assistance  to  CIOs 
across  CDC;  (8)  provides  consultation 
and  analysis  of  consumer  research  data 
to  Centers/Institute/Offices  (CIOs)  used 
for  developing  and  evaluating  health 
commimication  and  marketing  to 
specific  audiences;  (9)  manages  day-to¬ 


day  operations  of  meeting  space  within 
CDC’s  meeting  center,  the  Global 
Communications  Center;  (10)  manages 
CDC-JNFO  (CDC’s  telephone,  email, 
and  publications  fulfillment  services 
center):  (11)  oversees  the  agency-wide 
print  management  program;  and  (12) 
manages  CDC-wide  information  services 
including  electronic  and  postal 
distribution  lists,  and  electronic 
announcements. 

Office  of  the  Director  (CAUDl).  (1) 
Develops  the  strategic,  priorities  and 
manages  the  program  activities  of  the 
division;  (2)  provides  leadership  for 
ensuring  all  DCS  products  are  of  the 
highest  quality;  (3)  helps  CIOs  use 
existing  or  develop  new  mechanisms  for 
communicating  with  the  public  and 
CDC  partners:  (4)  coordinates  support 
for  meetings  held  in  the  Global 
Communications  Center  with  internal 
and  external  customers;  (5)  coordinates 
the  use  of  the  CDC  exhibit  for  public 
health  conferences;  (6)  manages  overall 
IT-related  functions  for  the  division, 
including  Create-IT  (DCS’  online 
internal  tracking  and  triage  system), 
Trades  SDL  (translation  memory 
application),  and  CDC-INFO  IT 
applications;  (7)  provides  and  manages 
multi-year,  multi-vendor  CDC-wide 
communication  contracts  mechanism 
for  use  by  CIO  clients;  (8)  updates  and 
manages  Create-IT  system  for  tracking 
and  triage  of  work  requests  including 
associated  customer  Satisfaction  and 
other  performance  metrics  for  internal 
and  external  (CIO)  use;  (9)  oversees  the 
agency-wide  print  management 
program;  (10)  liaisons  with  contract 
suppliers,  the  Government  Printing 
Office,  HHS,  and  other  agencies  on 
matters  pertaining  to  print  and 
publication  procurement;  and  (11) 
manages  CDC-wide  information  services 
including  electronic  distribution  lists, 
and  electronic  announcements. 

Delete  in  its  entirety  the  title  and 
functional  statement  for  the  CDC  • 
Washington  Office  (CAQC),  within  the 
Office  of  the  Associate  Director  for 
Policy  (CACy. 

Delete  in  its  entirety  the  title  and 
functional  statement  for  the  Office  of 
Diversity  Management  and  Equal 
Employment  Opportunity  (CAV)  and 
insert  the  following: 

Office  of  Equal  Employment 
Opportunity  (CAV).  The  Office  of  Equal 
Employment  Opportunity  (OEEO)  is 
located  in  the  Clffice  of  the  Director, 
Centers  for  Disease  Control  and 
Prevention  (CDC).  The  Director,  OEEO, 
serves  as  the  principal  advisor  to  the 
Director,  CDC,  on  all  equal  employment 
opportunity  matters.  The  mission  of 
OEEO  is  to  ensure  an  environment  that 
promotes  equal  employment 


opportunity  for  all  individuals, 
eradicates  discrimination  and 
harassment  in  all  forms,  and  promotes 
an  inclusive  environment  that 
empowers  employees  to  participate  and 
support  CDC’s  global  health  mission.  In 
carrying  out  its  mission,  OEEO:  (1) 
Develops  and  recommends  for  adoption 
CDC-wide  equal  employment 
opportunity  policies,  goals,  and 
priorities  to  carry  out  the  directives  of 
the  U.S.  Office  of  Personnel 
Management,  U.S.  Equal  Employment 
Opportunity  Commission,  and 
Department  of  Health  and  Human 
Services  (HHS)  equal  employment 
opportunity  policies  and  requirements 
that  are  mandated  by  Title  VII,  Civil 
Rights  Act  of  1964;  Age  Discrimination 
in  Employment  Act  (ADEA); 
Rehabilitation  Act  of  1973;  Civil  Service 
Reform  Act;  29  CFR  1614,  Federal 
Sector  Equal  Employment  Opportunity; 
Executive  Order  11478,  Equal 
Employment  Opportunity  in  the  Federal 
Government;  (2)  provides  leadership, 
direction,  and  technical  guidance  to 
CDC  managers  and  staff  for  the 
development  of  comprehensive 
'programs  and  plans;  (3)  coordinates  and 
evaluates  agency  equal  employment 
opportunity  operations  and  plans, 
including  affirmative  action;  (4) 
develops  plans,  programs,  and 
procedures  to  assure  the  prompt  receipt, 
investigation,  and  resolution  of 
complaints  of  alleged  discrimination  by 
reason  of  race,  sex,  age,  religion, 
national  origin,  handicap,  or  by  reason 
of  reprisal  or  retaliation;  (5)  coordinates 
the  development  of  comprehensive 
special  emphasis  programs  to  assure  full 
recognition  of  the  needs  cff  women, 
Hispanics,  other  minorities  and  the 
handicapped  in  hiring  and  employment; 
(6)  identifies  needs  for  .OEEO  functions 
within  CDC  and  assures  the 
development  of  a  training  curriculum 
for  all  CDC  supervisory  personnel;  (7) 
prepares  or  coordinates  the  preparation 
of,  reports  arid  analyses  designed  to 
reflect  the  status  of  employment  of 
women  and  minorities  at  CDC  and 
maintains  liaison  with  HHS  and  other 
organizations  concerned  with  equal 
employment  opportunity;  (8)  ensures 
effective  coordination  of  OEEO 
activities  with  CDC  personnel  and 
training  programs,  and  with  CDC 
national  centers  manpower  planning 
and  support  programs  in  the  health 
professions;  (9)  develops  a  system  of 
structured  reviews  and  evaluations  of 
CDC  OEEO  activities  to  assure  effective 
operations  and  accountability;  (10) 
assists  in  assuring  the  adequate 
allocation  of  resources  for  OEEO 
including  the  establishment  of 
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guidelines  for  recruiting,  selection,  and 
training  of  agency  personnel;  (11) 
develops  and  directs  research  and 
evaluation  studies  to  focus  on,  and 
improve  the  effectiveness  of,  OEEO 
^program  activities:  (12)  provides 
direction  for  the  agency’s  alternative 
dispute  resolution  activities;  and  (13) 
provides  direct  support  for  OEEO 
program  activities  in  CDC. 

Delete  in  its  entirety  the  functional 
statement  for  the  Office  of  Minority 
Health  and  Health  Equity  (CAW),  and 
insert  the  following: 

Office  of  Minority  Health  and  Health 
Equity  (CAW).  In  carrying  out  its 
mission,  the  Office  of  Minority  Health 
and  Health  Equity:  (1)  Accelerates  the 
work  of  CDC  and  its  partners  in 
improving  health  by  eliminating  health 
disparities,  promoting  conditions 
conducive  to  health,  and  achieving 
'health  equity;  (2)  provides  leadership 
and  support  for  the  agency’s  research, 
policy,  and  prevention  initiatives  to 
promote  and  improve  the  health  of 
women  and  girls;  and  (3)  ensures  CDC’s 
diversity  policies,  procedures  and 
practices  support  employees  in  reaching 
their  full  potential  so  that  they  may 
better  accomplish  CDC’s  mission  and  be 
effective  guardians  of  public  health. 

Minority  Health  and  Health  Equity 
Activity  (CAW12).  (1)  Reframes 
eliminating  health  disparities  as 
achievable:  (2)  facilitates  the 
implementation  of  policies  across  CDC 
that  promote  the  elimination  of  health 
disparities:  (3)  assures  implementation 
of  proven  strategies  across  CDC 
programs  that  reduce  health  disparities 
in  communities  of  highest  risk;  (4) 
advances  the  science  and  practice  of 
health  equity;  and  (5)  collaborates  with 
national  and  global  partners  to  promote 
the  reduction  of  health  inequalities. 

Office  of  Women’s  Health  (CAWB). 
The  mission  of  the  Office  of  Women’s 
Health  (OWH)  is  to  provide  leadership, 
advocacy,  and  support  for  the  agency’s 
research,  policy,  and  prevention 
initiatives  to  promote  and  improve  the 
health  of  women  and  girls.  As  the 
agency’s  leader  for  women’s  health 
issues,  OWH:  (1)  Advises  the  CDC 
Director  and  leads  the  Women’s  Health 
Workgroup  in  the  advancement  of 
research,  policies,  and  programs  related 
to  the  health  of  women  and  girls;  (2) 
provides  leadership,  assistance,  and 
consultation  to  the  agency’s  centers, 
offices,  and  programs  to  address  . 
women’s  health  issues;  (3)  advances 
sound  scientific  knowledge,  promotes 
the  role  of  prevention,  and  works  to 
improve  the  communication  and 
understanding  of  women’s  health 
priorities  for  public  health  action  by 
CDC  and  a  diverse  group  of  state  and  < 


local  programs,  providers,  consumers, 
and  organizations:  (4)  creates,  publishes, 
and  disseminates  communicative 
products  and  materials  that  highlight 
CDC  priorities,  opportunities,  and 
strategies  to  improve  health;  (5) 
establishes  and  fosters  relationships 
with  others  (i.e.,  government  agencies, 
professional  groups,  academic 
institutions,  organizations  and  small 
buslrresses)  to  increase  awareness  and 
strengthen  implementation  of  women’s 
health  programs  and  practices;  (6) 
represents  t^e  agency  and  serves  as  a 
liaison  on  women’s  health  issues  within 
and  outside  the  Department  of  Health 
and  Human  Services;  and  (7) 
coordinates  and  manages  efforts  through 
dialogues,  meetings,  and  other  activities 
to  increase  awareness  of  public  health 
and  women’s  health  issues. 

Diversity  and  Inclusion  Management 
Program  (CAWC).  In  carrying  out  its 
mission,  the  Diversity  Management 
Program  (DMP):  (1)  Provides  and 
coordinates  leadership  for  diversity 
issues  CDC-wide;  (2)  ensures  CDC’s 
diversity  policies,  procedures  and 
practices  support  employees  in  reaching 
their  full  potential  so  that  they  may 
better  accomplish  CDC’s  mission  and  be 
effective  guardians  of  public  health. 

Dated:  December  16,  2013. 

Sherri  A.  Berger, 

Chief  Operating  Officer,  Centers  for  Disease 
Control  and  Prevention. 

[FR  Doc.  2013-30850  Filed  12-30-13;  8:45  am] 
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Food  and  Drug  Administration 
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Cellular,  Tissue,  and  Gene  Therapies 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Cellular,  Tissue, 
and  Gene  Therapies  Advisory 
Committee. 

General.  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  Agency  on 
FDA’s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  25,  2014,  from  8  a.m. 
to  approximately  5:30  p.m.  and 


February  26,  2014,  from  8  a.m.  to 
approximately  5  p.m. 

Location:  Hilton  Washington,  DC 
North/Gaithersburg,  620  Perry  Pkwy., 
Grand  Ballroom,  Gaithersburg, 

20877.  The  hotel’s  phone  number  is 
301-977-8700. 

Contact  Person:  Gail  Dapolito  or 
Rosanna  Harvey,  Food  and  Drug 
Administration,  Center  for  Biologies 
Evaluation  and  Research,  1401 
Rockville  Pike,  HFM-71,  Rockville,  MD 
20852,  301-827-1289  or  301-827-1297, 
or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area).  A  notice  in  the  Federal  Register 
about  last  minute  modifications  that 
impact  a  previously  announced 
advisory  committee  meeting  cannot 
always  be  published  quickly  enough  to 
provide  timely  notice.  Therefore,  you 
should  always  check  the  Agency’s  Web  .. 
site  at  http://www.fda.gov/ 
AdvisoryCommittees/ default.htm  and 
scroll  down  to  the  appropriate  advisory 
committee  meeting  link,  or  call  the 
advisory  committee  information  line  to 
learn  about  possible  modifications 
before  coming  to  the  meeting. 

Agenda:  On  February  25,  2014,  from 
8  a.m.  to  5:30  p.m.  and  on. February  26, 
2014,  from  8  a.m.  to  approxiniately 
11:15  a.m,,  the  committee  will  discuss 
oocyte  modification  in  assisted 
reproduction  for  the  prevention  of 
transmission  of  mitochondrial  disease 
or  treatment  of  infertility.  On  February 
26,  2014,  from  approximately  11:15  a.m. 
to  11:30  a.m.,  the  committee  will  hear 
updates  on  guidance  documents  issued 
from  the  Office  of  Cellular,  Tissue,  and 
Gene  Therapies,  Center  for  Biologies 
Evaluation  and  Research  (CBER),  FDA. 
On  February  26,  2014,  from  1  p.m.  to 
approximately  5  p.m.,  the  committee 
will  discuss  considerations  for  the 
design  of  early-phase  clinical  trials  of 
cellular  and  gene  therapy  products. 
CBER  published  guidance  on  this  topic 
in  July  2013  [http://www.fda.gov/ 
BiologicsBlood  Vaccin  es/ 
GuidanceCompliance 
Regulatoryinformation/Guidances/ 
Cellularan  dC^neTherapy/ default.htm) . 

FDA  intends  to  make  background 
material  available  to  the  public  no  later 
than  2  business  days  before  the  meeting. 
If  FDA  is  unable  to  post  the  background 
material  on  its  Web  site  prior  to  the 
meeting,  the  background  material  will 
be  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  be  posted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 
available  at  http://www.fda.gov/ 
AdvisoryCommittees/Calendar/ 
default.htm.  Scroll  down  to  the 
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appropriate  advisory  committee  meeting 
link. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  thereon  tact 
person  on  or  before  February  18,  2014. 
Oral  presentations  from  the  public  will 
be  scheduled  between  approximately 
2:15  p.m.  and  3:15  p.m.  on  February  25, 
2014  and  between  approximately  1:45 
p.m.  and  2:15  p.m.  on  February  26, 

2014.  Those  individuals  interested  in 
making  formal  oral  presentations  should 
notify  the  contact  person  and  submit  a 
brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation  on 
or  before  February  10,  2014.  Time, 
allotted  for  each  presentation  may  be 
limited.  If  the  number  of  registrants 
requesting  to  speak  is  greater  than  can 
be  reasonably  accommodated  during  the 
scheduled  open  public  hearing  session, 
FDA  may  conduct  a  lottery  to  determine 
the  speakers  for  the  scheduled  open 
public  hearing  session.  The  contact 
person  will  notify  interested  persons 
regarding  their  request  to  speak  by 
February  11,  2014. 

Persons  attending  FDA’s  advisory 
committee  meetings  are  advised  that  the 
Agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Gail  Dapolito 
at  least  7  days  in  advance  of  the 
meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advisory  committee 
meetings.  Please  visit  our  Web  site  at 
http  ://u'ww. fda.gov/ 
AdvisoryCommittees/ About  Advisory 
Committees/ucml  11462.htm  for 
procedures  on  public  conduct  during 
advisory  committee  meetings. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  26,  2013. 

|ill  Hartzler  Warner, 

Acting  Associate  Commissioner  for  Special 
Medical  Programs. 

[FR  Doc.  2013-31320  Filed  12-30-13;  8:45  am) 

BI  LUNG  CODE  416(MI1-I> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

'  Food  and  Drug  Administration 
[Docket  No.  F0A-2013-N-1634] 

Request  for  Notification  From  Industry 
Organizations  Interested  in 
Participating  in  Selection  Process  for  a 
Nonvoting  Industry  Representative  on 
the  Food  Advisory  Committee  and 
Request  for  Nominations  for  a 
Nonvoting  Industry  Representative  on 
the  Food  Advisory  Committee 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting  that 
any  industry  organizations  interested  in 
participating  in  the  selection  of  a 
nonvoting  industry  representative  to 
serve  on  the  Food  Advisory  Committee 
for  the  Center  for  Food  Safety  and 
Applied  Nutrition  (CFSAN)  notify  FDA 
in  writing.  FDA  is  also  requesting 
nominations  for  nonvoting  industry 
representatives  to  serve  on  the  Food 
Advisory  Committee.  A  nominee  may 
either  be  self-nominated  or  nominated 
by  an  organization  to  serve  as  a 
non  voting  industry  representative. 
Nominations  will  be  accepted  for 
current  vacancies  effective  with  this 
notice. 

DATES:  Any  industry  organization 
interested  in  participating  in  the 
selection  oPan  appropriate  nonvoting 
member  to  represent  industry  interests 
must  send  a  letter  stating  that  interest  to 
FDA  by  January  30,  2014,  for  the 
vacancy  listed  in  this  notice. 
Concurrently,  nomination  materials  for 
prospective  candidates  should  be  sent  to 
FDA  by  January  30,  2014. 

ADDRESSES:  All  letters  of  interest  and 
nominations  should  be  submitted  in 
writing  to  Karen  Strambler  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Strambler,  Center  of  Food  Safety 
and  Applied  Nutrition,  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  240- 
402-1913,  FAX:  301-436-2657,  em^l: 
Karen.StrambIer@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Agency  intends  to  add  nonvoting 
industiy  representatives  to  the  following 
advisory  committee: 

I.  CFSAN  Food  Advisory  Committee 

The  Food  Advisory  Committee  (the 
.  Committee)  provides  advice  to  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  and  other  appropriate 


officials,  on  emerging  food  safety,  food 
science,  nutrition,  and  other  food- 
related  health  issues  that  FDA  considers 
of  primary  importance  for  its  food  and 
cosmetics  programs.  The  Committee 
may  be  charged  with  reviewing  and 
evaluating  available  data  and  making 
recommendations  on  matters  such  as 
those  relating  to:  (1)  Broad  scientific  and 
technical  food  or  cosmetic  related 
issues;  (2)  the  safety  of  new  foods  and 
food  ingredients;  (3)  labeling  of  foods 
and  cosmetics;  (4)  nutrient  needs  and 
nutritional  adequacy;  and  (5)  safe 
exposure  limits  for  food  contaminants. 

The  Committee  may  also  be  asked  to 
provide  advice  and  make 
recommendatio’ns  on  ways  of 
communicating  to  the  public  the 
potential  risks  associated  with  these 
issues  and  on  approaches  that  might  be 
considered  for  addressing  the  issues. 

II.  Selection  Procedure 

Any  industry  organization  interested 
in  participating  in  the  selection  of  an 
appropriate  nonvoting  member  to 
represent  industry  interests  should  send 
a  letter  stating  that  interest  to  the  FDA 
contact  (see  FOR  FURTHER  INFORMATION 
CONTACT)  within  30  days  of  publication 
of  this  document  (see  DATES).  Within  the 
subsequent  30  days,  FDA  will  send  a 
letter  to  each  organization  that  has 
expressed  an  interest,  attaching  a 
complete  list  of  all  such  organizations; 
and  a  list  of  all  nominees  along  with 
their  current  resumes.  The  letter  wiH 
also  state  that  it  is  the  responsibility  of 
the  interested  organizations  to  confer 
with  one  another  and  to  select  a 
candidate,  within  60  days  after  the 
receipt  of  the  FDA  letter,  to  serve  as  the 
nonvbting  member  to  represent  industry 
interests  for  the  committee.  The 
interested  organizations  are  not  bound 
by  the  list  of  nominees  in  selecting  a 
candidate.  However,  if  ho  individual  is 
selected  within  60  days,  the 
Commissioner  will  select  the  nonvoting 
member  to  represent  industry  interests. 

III.  Application  Procedure 

Individuals  may  self  nominate  and/or 
an  organization  may  nominate  one  or 
more  individuals  to  serve  as  a  nonvoting 
industry  representative.  Contact 
information,  a  current  curriculum  vitae, 
and  the  name  of  the  committee  of 
interest  should  be  sent  to  the  FDA 
contact  person  (see  FOR  FURTHER 
INFORMATION  CONTACT)  within  30  days  of 
publication  of  this  document  (see 
DATES).  FDA  will  forward  all 
nominations  to  the  organizations 
expressing  interest  in  participating  in 
the  selection  process  for  the  committee. 
(Persons  who  nominate  themselves  as 
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nonvoting  industry  representatives  will 
not  participate  in  the  selection  process). 

FDA  seeks  to  include  the  views  of 
women  and  men,  members  of  all  racial 
and  ethnic  groups,  and  individuals  with 
and  without  disabilities  on  its  advisory 
committees,  and  therefore  encourages 
nominations  of  appropriately  qualified 
candidates  from  these  groups. 
Specifically,  in  this  document, 
nominations  for  nonvoting 
representatives  of  industry  interests  are 
encouraged  from  food  manufacturing 
industry. 

This  notice  is  issued  under  the 
<  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated;  December  26,  2013. 

Jill  Hartzler  Warner, 

Acting  Associate  Commissioner  for  Special 
Medical  Programs. 

(FR  Doc.  2013-31321  Filed  12-30-13;  8:45  am] 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-1 31 7] 

Tentative  Determination  Regarding 
Partially  Hydrogenated  Oils;  Request 
for  Comments  and  for  Scientific  Data 
and  Information;  Extension  of 
Comment  Period 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA  or  we)  is 
extending  the  comment  period  for  the 
notice  that  appeared  in  the  Federal 
Register  of  November  8,  2013  (78  FR 
67169).  In  the  nofice,  we  requested 
comments  on  our  tentative 
determination  that  partially 
hydrogenated  oils  (PHOs)  are  not 
generally  recognized  as  safe  (GRAS)  for 
any  use  in  food  based  on  current 
scientific  evidence,  and  therefore  are 
subject  to  regulation  as  food  additives. 
We  are  taking  this  action  in  response  to 
multiple  requests  for  an  extension  to 
allow  interested  persons  additional  time 
to  submit  comments. 

DATES:  FDA  is  extending  the  comment 
period  on  the  notice.  Submit  either 
electronic  or  written  comments  by 
March  8,  2014. 

ADDRESSES:  You  may  submit  comments, 
identified  by  Docket  No.  FDA-2013-N- 
1317  by  any  of  the  following  methods: 


Electronic  Submissions 

Submit  electronic  comments  in  the 
following  way: 

•  Federal  eRuIemaking  Portal:  http:// 
www.reguIatioTis.gov.  Follow  the 
instructions  for  submitting  comments. 

Written  Submissions 

Submit  written  submissions  in  the 
following  ways: 

•  Mail/Hand  delivery/Courier  (for 
paper  or  CD-ROM  submissions): 

Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

Instructions:  All  submissions  received 
must  include  the  Agency  name  and 
Docket  No.  FDA-2013-N-1317  for  this 
rulemaking.  All  comments  received  may 
be  posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  information  provided.  For 
additional  information  on  submitting 
comments,  see  the  “Comments”  heading 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

Docket:  For  access  to  the  pocket  to 
read  background  documents  pr 
comments  received,  go  to  http:// 
www.regulations.gov  and  insert  the 
docket  number(s),  found  in  brackets  in 
the  heading  of  this  document,  into  the 
“Search”  box  and  follow  the  prompts 
and/or  go  to  the  Division  of  Dockets 
Management,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mical  Honigfort,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-265),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
240-402-1278,  FAX;  301^36-2972, 
email:  mical.honigfort@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  November 
8,  2013  (78  FR  67169),  FDA  published 
a  notice  announcing  our  tentative 
determination  that  PHOs,  which  are  the 
primary  dietary  source  of  industrially- 
produced  trans  fatty  acids,  or  trans  fat, 
are  not  GRAS  for  any  use  in  food  based 
on  current  scientific  evidence 
establishing  the  health  risks  associated 
with  the  consumption  of  trans  fat  with 
a  60-day  comment  period  ending  on 
January  7,  2014.  The  notice  also  invited 
comments  and  additional  scientific  data 
and  information  related  to  this  tentative 
determination  and,  in  particular, 
requested  comment  on  a  number  of 
specific  questions  (78  FR  67169  at 
67174). 

We  have  received  multiple  requests 
'  for  a  60-day  extension  of  the  comment 
period  for  the  notice.  Each  request 


conveyed  concern  that  the  current  60- 
day  comment  period  does  not  allow 
sufficient  time  to  collect  data  and 
information  and  develop  a 
comprehensive  and  thoughtful  response 
to  the  notice. 

FDA  has  considered  the  requests  and 
is  extending  the  comment  period  for  the 
notice  for  60  days,  until  March  8,  2014. 
We  believe  that  a  60-day  extension 
allows  adequate  time  for  interested 
persons  to  submit  comments  without 
significantly  delaying  our  final 
determination  on  this  important  issue. 

II.  Request  for  Comments 

Interested  persons  may  submit  either 
electronic  comments  regarding  this 
document  to  http://www.regulations.gov 
or  written  comments  to  the  Division  of 
Dockets  Management  (see  ADDRESSES).  It 
is  only  necessary  to  send  one  set  of 
'  comments.  Identify  comments  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  and 
will  be.posted  to  the  docket  at  http:// 
www.regulations.gov. 

Dated;  December  24,  2013. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

IFR  Doc.  2013-31294  Filed  12-30-13;  8:45  am] 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

agency:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  (the 
Program),  as  required  by  Section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program  in 
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general,  contact  the  Clerk,  United  States 
Court  of  Federal  Claims,  717  Madison 
Place  NW.,  Washington,  DC  20005, 

(202)  357-6400.  For  information  on 
HRSA’s  role  in  the  Program,  contact  the 
Director,  National  Vaccine  Injury 
Compensation  Program,  5600  Fishers 
Lane,  Room  llC-26,  Rockville,  MD 
20857:  (301)  443-6593. 

SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  Title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa- 
10  et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  this 
responsibility  under  the  Program  to 
HRS  A.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  Section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  may  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  outside  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that 
“[wjithin  30  days  after  the  Secretary 
receives  service  of  any  petition  filed 
under  section  2111  the  Secretary  shall 
publish  notice  of  such  petition  in  the 
Federal  Register.”  Set  forth  below  is  a 
list  of  petitions  received  by  HRSA  on 
November  1,  2013,  through  November 
30,  2013.  This  list  provides  the  name  of 
petitioner,  city  and  state  o/  vaccination 
(if  unknown  then  city  and  state  of 
person  or  attorney  filing  claim),  and 
case  number.  Iii  cases  where  the  Court 
has  redacted  the  name  of  a  petitioner 
and/or  the  case  number,  the  list  reflects 
such  redaction. 


Section  2112(b)(2)  also  provides  that 
the  special  master  “shhll  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information” 
relating  to  the  following: 

1.  The  existence  of  evidence  “that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,”  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  “Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  but  which  was 
caused  by”  one  of  the  vaccines  referred 
to  in  the  Table,  or 

(b)  “Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine”  referred  to  in  the  Table. 

In  accordance  with  Section 
2112(b)(2),  all  interested  persons  may 
submit  written  information  relevant  to 
the  issues  described  above  in  the  case  of 
the  petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  “For  Further 
Information  Contact”),  with  a  copy  to 
HRSA  addressed  to  Director,  Division  of 
Vaccine  Injury  Compensation  Program, 
Healthcare  Systems  Bureau,  5600 
Fishers  Lane,  Room  llC-26,  JRockville, 
MD  20857.  The  Court’s  caption 
(Petitioner’s  Name  v.  Secretary  of  Health 
and  Human  Services)  and  the  docket 
number  assigned  to  the  petition  should 
be  used  as  the  caption  for  the  written 
submission.  Chapter  35  of  title  44, 
United  States  Code,  related  to 
paperwork  reduction,  does  not  apply  to 
information  required  for  purposes  of 
carrying  out  the  Program. 

Dated:  December  19,  2013. 

Mary  K.  Wakefield, 

Administrator. 

List  of  Petitions  Filed  ' 

1.  Rblida  Odom,  Weatherford,  Texas,  Court  of 

Federal  Claims  No:  1 3-0865 V 

2.  Kendy  Sue  Wilson,  Sterling  Heights, 

Michigan,  Court  of  Federal  Claims  No: 

1 3-0866 V 

3.  Bernard  Zyk,  Vienna,  Virginia,  Court  of 

Federal  Claims  No:  1 3-0868 V 

4.  Matthew  Rupert,  Scarsdale,  Connecticut, 

Court  of  Federal  Claims  No:  13-0869V 


5.  Karen  Schuler,  Mesa,  Arizona,  Court  of 

Federal  Claims  No:  13-0872V 

6.  Cynthia  Winward  on  behalf  of  James 

Winward,  Yuba  City,  California,  Court  of 
Federal  Claims  No:  13.-0873V  . 

7.  Elaine  S.  Tito,  Saco,  Maine,  Court  of 

Federal  Claims  No:  13-0878V 

8.  Samuel  Gray,  Lewiston,  Maine,  Court  of 

Federal  Claims  No:  13-0880V 

9.  Douglas  D.  Nichols,  Sarasota,  Florida, 

Court  of  Federal  Claims  No:  13— 0883V 

10.  James  and  Valerie  Myers  on  behalf  of 
Malakai  Myers^  Phoenix,  Arizona,  Court 
of  Federal  Claims  No:  13-0885V 

11.  Valerie  Cozbey,  Columbus,  Georgia,  Court 
of  Federal  Claims  No:  13-0886V 

12.  Harry  McCarter  on  behalf  of  Lillie  Mae 
McCarter,  Deceased,  Birmingham, 
Alabama,  Court  of  Federal  Claims  No: 
13-0887V 

13.  Meryl  Thibodeaux,  Houma,  Louisiana, 
Court  of  Federal  Claims  No:  13-0891V 

14.  Melanie  A.  Frampton,  Pittsburgh, 
Pennsylvania,  Court  of  Federal  Claims 
No:  13-0892V 

15.  Ketleen  Dormeus  and  Duranton  Dormeus, 
Philadelphia,  Pennsylvania,  Court  of 
Federal  Claims  No:  13-0893V 

16.  Jaime  Renee  Brunkan,  Linwood,  New 
Jersey,  Court  of  Federal  Claims  No:  13- 
0894V 

17.  Laura  J.  Lebel,  Hartford,  Connecticut, 
Court  of  Federal  Claims  No:  13-0897V 

18.  Melva  Mooneyham,  Fort  Smith,  Arizona, 
Court  of  Federal  Claims  No:  13-0899V 

19.  Lisa  N.  Button,  Fort  Myers,  Florida,  Court 
of  Federal  Claims  No:  13-0900V 

20.  Steve  Lehrman,  Homestead, 

Pennsylvania,  Court  of  Federal  Claims 
No: 13-0901V 

21.  Patricia  K.  Patterson,  Rochester,  New 
York,  Court  of  Federal  Claims  No:  13- 
0902V 

22.  Patricia  Huhmann,  Fishers,  Indiana, 

Court  of  Federal  Claims  No:  13-0903V 

23.  James  D.  Saffold,  Brandon,  Florida,  Court 
of  Federal  Claims  No:  13-0905V 

24.  Mary-Lou  A.  Green,  Syracuse,  New  York, 
Court  of  Federal  Claims  No:  13-091 IV 

25.  Courtney  Miller  and  Bernard  Miller  on 

behalf  of  Ella  Mae  Miller,  Spokane, 
Washington,  Court  of  Federal  Claims  No: 
13-0914V 

26.  Dorothy  Dickinson,  Sarasota,  Florida, 
Court  of  Federal  Claims  No:  13-0915V 

27.  Sharon  Bosco,  New  Haven,  Connecticut, 
Court  of  Federal  Claims  No:  13-0916V 

28.  Kiona  Warren,  Fort  Lauderdale,  Florida, 
Court  of  Federal  Claims  No:  13— 0919V 

29.  Roberta  Green,  Hurricane,  West  Virginia, 
Court  of  Federal  Claims  No:  13-0920V 

30.  Kevin  Thompson,  Brooklyn,  New  York, 
Court  of  Federal  Claims  No:  13-0921V 

31.  Charles' W.  Brown  on  behalf  of  Kathryn 
C.  Brown,  Deceased,  Wichita,  Kansas, 

'  Court  of  Federal  Claims  No:  13-0922V 

32.  David  W.  Crippen,  Pittsburgh, 
Pennsylvania,  Court  of  Federal  Claims 
No:  13-0923V 

33.  Maria  and  Joel  Gonzalez  on  behalf  of  Joel 
Gonzalez,  Jr.,  San  Jose,  California,  Court 
of  Federal  Claims  No:  13-0927V 

34.  Michael  Swann,  Leeds,  Massachusetts, 
Court  of  Federal  Claims  No:  13-0928V 

*35.  Debbie  Bretag,  Chicago,  Illinois,  Court  of 
Federal  Claims  No:  13-0930V 


Federal  Register / Vol.  78,  No.  251 /Tuesday,  December ‘31,  2013 /Notices 


79703 


36.  Lise  Marquis,  Phoenix,  Arizona,  Court  of 
Federal  Claims  No:  13-0932V 

37.  Linda  G.  Kimbell,  Atlanta,  Georgia,  Gourt 
of  Federal  Claims  No:  13-0936V 

38.  John  Jastisan,  Philadelphia,  Pennsylvania, 
Court  of  Federal  Claims  No:  13-0937V- 

39.  Caroline  Courbois,  Washington,  District 
of  Co1umbia,*Court  of  Federal  Claims  No: 
13-0939V 

40.  Louis  R.  Brockington,  Florence,  South 
Carolina,  Court  of  Federal  Claims  No: 

1 3-0941 V 

41.  Estate  of  Raul  Torres,  Sr.  on  behalf  of 
Raul  Torres,  Sr.,  Deceased,  San  Antonio, 
Texas,  Court  of  Federal  Claims  No:  13- 
0943V 

|FR  Doc.  2013-31283  Filed  12-30-13;  8:45  am] 

BILUNG  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review;  30-Day 
Comment  Request:  Appiication 
Process  for  Ciinical  Research  Training 
and  Medicai  Education  at  the  Ciinicai 
Center  and  Its  Impact  on  Course  and 
Training  Program  Enroliment  and 
Effectiveness 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  published  in 


the  Federal  Register  on  October  2,  2013, 
page  60885  and  allowed  60-days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  Clinical  Center 
(CC),  National  Institutes  of  Health,  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control  * 
number. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  OIRA  submission® 
omb.eop.gov  or  by  fax  to  202-395-6974, 
Attention:  NIH  Desk  Officer. 

DATES:  Comment  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30-days  of  the  date  of 
this  publication. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

obtain  a  copy  of  the  data  collection 
plans  and  instruments  or  request  more 
information  on  the  proposed  project 
contact:  Robert  M.  Lembo,  MD,  Deputy 
Director,  Office  of  Clinical  Research 
Training  and  Medical  Education,  NIH  , 
Clinical  Center,  10  Center  Drive,  MSC 
1158,  Bethesda,  MD  20892-1352,  or  call 
non-toll-free  number  (301)-594-4193,  or 
Email  your  request,  including  your 

Estimated  Annualized  Burden  Hours 


address  to:  lembor@maiI.nih.gov. 

Formal  requests  for  additional  plans  and 
instruments  must  be  requested  in 
writing. 

Proposed  Collection:  Application 
Process  for  Clinical  Research  Training 
and  Medical  Education  at  the  Clinical 
Center  and  its  Impact  on  Course  and 
Training  Program  Enrollment  and 
Effectiveness — Existing  collection  in  use 
without  OMB  control  number — Clinical 
Center,  National  Institutes  of  Health 
(CC),  National  Institutes  of  Health  (NIH). 

Need  and  Use  of  Information 
Collection:  The  primary  objective  of  the 
application  process  is  to  allow  OCRTME 
to  evaluate  applicants’  qualifications  to 
determine  applicants’  eligibility  for 
courses  and  training  programs  managed 
by  the  office.  Applicants  must  provide 
the  required  information  requested  in 
the  respective  applications  to  be 
considered  a  candidate  for  participation. 
Information  submitted  by  candidates  for 
training  programs  is  reviewed  initially 
by  OCRTME  administrative  staff  to 
establish  eligibility  for  participation. 
Eligible  candidates  are  then  referred  to 
the  designated  training  program  director 
or  training  program  selection  committee 
for  review  and  decisions  regarding 
acceptance  for  participation.  A 
secondary  objective  of  the  application 
process  is  to  track  enrollment  in  courses 
and  training  programs  over  time. 

OMB  approval  is  requested  for  3 
years.  There  are  additional  costs  to  the 
respondents  other  than  their  time.  The 
total  estimated  annualized  burden  hours 
are  2,210. 


Type  of  applicants 

Estimated  number 
of  applicants 

- ^ , - , 

Estimated  number 
of  applications  per 
applicant 

Burden  per 
application 
(in  hours) 

Total 

annual  burden 
hours 
requested 

Doctoral  Level  . . 

6,488 

1 

20/60 

2,163 

Students . .'. . 

82 

1 

20/60 

27 

Other . 

59 

1 

20/60 

20 

Dated:  December  18,  2013. 

Laura  Lee, 

Project  Clearance  Liaison,  Clinical  Center-, 
National  Institutes  of  Health. 

(FR  Doc.  2013-31365  Filed  12-30-13:  8:45  am| 

BILLING  CODE  4140-01-P  * 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  meetings  of  the  National 
Advisory  Allergy  and  Infectious 
Diseases  Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 


attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  belowin 
advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
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individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  cleeu’ly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council. 

Date:  January  27,  2014. 

Open:  10:30  a.m.  to  11:40  a.m. 

Agenda:  Report  from  the  Institute  Director. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rooms  E1/E2, 

45  Center  Drive,  Bethesda,  MD  20892. 

C/osed:  11:40  a.m.  to  12:00  p.m.  , 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rooms  E1/E2, 

45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D., 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  Allergy  and  Infectious  • 
Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301^96-7291, 
fentonm@niaid.nib.gov. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council; 
Allergy,  Immunology  and  Transplantation 
Subcommittee. 

Date:  January  27,  2014. 

Closed:  8:30  a.m.  to  10:15  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Room  D,  45 
Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D., 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  Allergy  and  Infectious 
Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301-496-7291, 
fentonm@niaid.nih.gov. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council; 
Microbiology  and  Infectious  Diseases 
Subcommittee. 

Date:  January  27,  2014. 

Closed:  8:30  a.m.  to  10:15  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 

Natcher  Building.  Conference  Rooms  F1/F2, 
45  Center  Drive,  Bethesda,  MD  20892. 

Open:  1:00  p.m.  to  adjournment. 

Agenda:  Reports  from  the  Division  Director 
and  other  staff. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rooms  F1/F2, 
45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D., 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  Allergy  and  Infectious 
Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301-496-7291, 
fentonm@niaid.nih.gov. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council; 
Acquired  Immunodehciency  Syndrome 
SulKommittee. 

Date:  January  27,  2014. 

Closed:  8:30  a.m.  to  10:15  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Room  A,  45 
Center  Drive,  Bethesda.  MD  20892. 

Open:  1:00  p.m.  to  adjournment. 


Agenda:  Program  advisory  discussions  and 
reports  from  division  staff. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rooms  E1/E2, 

45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D.^ 
Director,  Division  of  Extramural  Activities, 
NationaJ  Institute  of  Allergy  and  Infectious 
Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301-496-7291, 
fentonm@niaid.nih.gov. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council; 

►  Acquired  Immunodeficiency  Sjmdrome 
Subcommittee. 

Date:  June  2,  2014. 

Closed:  8:30  a.m.  to  10:15  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Room  A,  45 
Center  Drive,  Bethesda,  MD  20892 
Open:  1:00  p.m.  to  adjournment. 

Agenda:  Program  advisory  discussions  and 
reports  from  division  staff. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rooms  E1/E2, 

45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D., 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  Allergy  and  Infectious 
Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301-496-7291, 
fentonm@niaid.nih.gov. 

Name  of  Commiffee:.National  Advisory 
Allergy  and  Infectious  Diseases  Council; 
Microbiology  and  Infectious  Diseases 
Subcommittee. 

Date:  June  2,  2014. 

Closed:  8:30  a.m.  to  10:15  a.m. 

•  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rooms  F1/F2, 
45  Center  Drive,  Bethesda,  MD  20892. 

Open:  1:00  p.m.  to  adjournment. 

Agenda:  Reports  from  the  Division  Director 
and  other  staff. 

"Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rooms  F1/F2, 
45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D., 
Director,  Division  of  E.xtramural  Activities  , 
National  Institute  of  Allergy  and  Infectious 
Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301-496-7291, 
fentonm@niaid.nih.gov. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council; 
Allergy,  Immunology  and  Transplantation 
Subcommittee. 

Date:  June  2,  2014. 

Closed:  8:30  a^m.  to  10:15  a.m. 

Agenda.To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Room  D,  45 
Center  Drive,  Bethesda,  MD  20892. 

Open:  1:00  p.m.  to  adjournment. 

Agenda:  Reports  from  the  Division  Director 
and  other  staff. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Room  D,  45 
Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D., 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  Allergy  and  Infectious 


Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301-496-7291, 
fentonm@niaid.nih.gov. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council. 

Date:  June  2,  2014. 

Open:  10:30  a.m.  to  11:40  a.m. 

Agenda:  Report  from  the  Institute  Director. 
Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rooms  E1/E2, 

45  Center  Drive,  Bethesda,  MD  20892. 

Closed:  11:40  a.m.  to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rooms  E1/E2, 

45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D., 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  Allergy  and  Infectious 
Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301-496-7291, 
fentonm@niaid.nih.gov. 

Name  of  Committee:  National  Advisory 
Allergy  apd  Infectious  Diseases  Council; 
Microbiology  and  Infectious  Diseases 
Subcommittee. 

Date:  September  15,  2014. 

Closed:  8:30  a.m.  to  10:15  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 

Natcher  BiiildingConference  Rooms  F1/F2, 

45  Center  Drive,  Bethesda,  MD  20892. 

Open:  1:00  p.m.  to  adjournment. 

Agenda:  Reports  from  the  Division  Director 
and  other  staff. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rooms  F1/F2, 
45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D., 
Director,  Division  of  Extramural  Activities, 
Natipnal  Institute  of  Allergy  and  Infectious 
Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301-496-7291, 
fentonm@niaid.nih.gov. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council; 
Allergy,  Immunology  and  Transplantation 
Subcommittee. 

Date:  September  15,  2014. 

Closed:  8:30  a.m.  to  10:15  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Room  D,  45 
Center  Drive,  Bethesda,  MD  20892. 

Open:  1:00  p.m.  to  adjournment. 

Agenda:  Reports  from  the  Division  Director 
and  other  staff. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Room  D,  45 
Center  Drive,  BethesdarMD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D., 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  Allergy  and  Infectious 
Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301-496-7291,' 
fentonm@niaid.nih  .gov. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council; 
Acquired  Inununodeficiency  Syndrome 
Subcommittee. 

Date:  September  15,  2014. 
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Closed:  8:30  a.m.  to  10:15  a.m. 

/Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Room  A,  45 
Center  Drive,  Bethesda,  MD  20892. 

Open:  1:00  p.m.  to  adjournment. 

Agenda:  Program  advisory  discussions  and 
reports  from  division  staff. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rosms  E1/E2, 

45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D., 
Director,  Division  of  Extramural  Activities, 
National  Fnstitute  of  Allergy  and  Infectious 
Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301-496-7291, 
fentonm@niaid.nih.gov. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council. 

Date:  September  15,  2014. 

Open:  10:30  a.m.  to  11:40  a.m. 

Agenda:  Report  from  the  Institute  Director, 
National  Institutes  of  Health,  Natcher 
Building,  Conference  Rooms  E1/E2,  45 
Center  Drive,  Bethesda,  MD  20892. 

Closed:  11:40  a.m.  to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Conference  Rooms  E1/E2, 
45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Matthew  J.  Fenton,  Ph.D., 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  Allergy  and  Infectious 
Diseases,  6700B  Rockledge  Drive,  Room 
2142,  Bethesda,  MD  20892,  301-496-7291, 
fentonm@niaid.nih.gov. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interestedperson. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
onto  the  NIH  campus.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  shuttles 
will  be  inspected  before  being  allowed  on 
campus.  Visitors  will  be  asked  to  show  one 
form  of  identification  (for  example,  a 
government-issued  photo  ID,  driver’s  license, 
or  passport)  and  to  state  the  purpose  of  their 
visit. 

Information  is  also  available  on  the 
Institute’s/Center’s  home 
page.www.niaid.nih.gov/facts/facts.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
•  Research,  National  Institutes  of  Health,  HHS) 

Dated:  December  24,  2013. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2013-31288  Filed  12-30-13;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  ANI) 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C., 
as  amended.  The  contract  proposals  and 
the  discussions  dould  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel;  Development  of  Vaccine 
Formulations  Effective  Against  NIAID 
Priority  Pathogens. 

Date:  January  27-28,  2014. 

Time:  8:00  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hilton  Washington/Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Eleazar  Cohen,  Ph.D., 
Scientific  Review  Officer,  Scientific  Review 
Program,  Division  of  Extramural  Activities, 
National  Institutes  of  Health,  NIAID,  6700  B 
Rockledge  Drive,  Room  3129,  Bethesda,  MD 
20892,  301-435-3564,  ecl7w@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  December  24,  2013. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2013-31289  Filed  12-30-13;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C-  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Member 
Conflict:  Integrative  Neuroscience. 

Date:  January  7,  2014. 

Time:  100  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Nicholas  Caiano,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5178, 
MSC  7844,  Bethesda,  MD  20892-7844,  301- 
435-1033  gaianonr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Member 
Conflict:  Biological  Chemistry  and 
Macromolecular  Biophysics. 

Date:  January  16,  2014. 

Time:  11:00  a.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Michael  Eissenstat,  Ph.D., 
Scientific  Review  Officer,  BCMB  IRC,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4166, 
Bethesda,  MD  20892,  301-435-1722, 
eissenstatma@csr.nih.gov. 

Name  of  Committee:  Emerging 
Technologies  and  Training  Neurosciences 
Integrated  Review  Group;  Bioengineering  of 
Neuroscience,  Vision  and  Low  Vision 
Technologies  Study  Section. 

Date:  January  30-31,  2014. 

Time:  8:00  a.m.  to  9:00  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Santa  Monica,  1707 
Fourth  Street,  Santa  Monica,  CA  90401. 

Contact  Person:  Robert  C  Elliott,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5190, 
MSC  7846,  Bethesda,  MD  20892,  301-435- 
-  3009,  elliotro@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  PAR  Panel: 
Neurotechnology  and  Low  Vision 
Technology  Bioengineering  Research 
Partnerships. 

Date;  January  31,  2014. 

Time:  9:00  a.m.  to  11:00  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Santa  Monica,  1707 
Fourth  Street,  Santa  Monica,  CA  90401. 
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Contact  Person:  Robert  C  Elliott,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3130, 
MSC  7850,  Bethesda,  MD  20892,  301-435- 
3009,  eIUotro@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  PAR  Panel: 
Advanced  Neural  Prosthetics. 

Dote.' January  31,  2014. 
r/me;  11:00  a.m.  to  1:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Santa  Monica.  1707 
Fourth  Street,  Santa  Monica.  CA  90401. 

Contact  Person:  Robert  C  Elliott,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3130, 
MSC  7850,  Bethesda,  MD  20892,  301-435- 
3009,  elIiotro@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  PAR  Panel: 
Neurotechnology  and  Low  Vision 
Technology  Bioengineering  Research  Grants. 
Date:  January  31,  2014. 

Time;  1:00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Santa  Monica,  1707 
Fourth  Street,  Santa  Monica,  CA  90401. 

Contact  Person:  Robert  C  Elliott,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3130, 
MSC  7850,  Bethesda,  MD  20892,  301-435- 
3009,  eUiotro@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  December  23,  2013. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2013-31286  Filed  12-30-13;  8:45  am] 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel;  GEMSSTAR. 
Date;  January  27,  2014. 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Double  Tree  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Rebecca  J.  Ferrell,  Ph.D., 
Scientific  Review  Officer,  National  Institute 
on  Aging,  Gateway  Building  Rm.  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20892, 
301-402-7703,  ferreUrj@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  03.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  December  24,  2013. 

Melanie  J.  Gray, 

Program  Analyst.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  2013-31287  Filed  12-30-13;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is  , 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
■Special  Emphasis  Panel;  Fellowships  in 
Digestive  Diseases  and  Nutrition. 

Date:  February  13,  2014. 

Time:  8:00  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Churchill  Hotel,  1914  Connecticut 
Avenue  NW,  Washington,  DC  20009. 

Coirtact  Person:  Thomas  A.  Tatham,  Ph.D., 
Scientific  Review  Officer,  Review  Branch, 
DEA,  NIDDK,  National  Institutes  of  Health, 
Room  760,  6707  Democracy  Boulevard, 
Bethesda,  MD  20892-5452,  (301)  594-3993, 
tathamt@mail.nih.gov. 


Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel;  DDK-C  Conflicts. 
Date:  February  13,  2014. 

Time:  4:00  p.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Churchill  Hotel,  1914  Connecticut 
Avenue  NW,  Washington,  DC  20009. 

Contact  Person:  Thomas  A-  Tatham,  Ph.D, 
Scientific  Review  Officer,  Review  Branch, 
DEA,  NIDDK,  National  Institutes  of  Health, 
Room  760,  6707  Democracy  Boulevard, 
Bethesda,  MD  20892-5452,  (301)  594-3993, 
tathamt@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel;  PAR-13-305: 
Collaborative  Interdisciplinary  Team  Science 
in  NIDDK  Research  Areas  (R24). 

Date:  March  7,  2014. 

Time:  2:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Najma  Begum,  Ph.D, 
Scientific  Review  Officer,  Review  Branch, 
DEA,  NIDDK,  National  Institutes  of  Health, 
Room  749,  6707  Democracy  Boulevard, 
Bethesda,  MD  20892-5452,  (301)  5942-8894, 
begumn@niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 

Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  December  24,  2013 
David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2013-31285  Filed  12-30-13;  8:45  am] 

BILLING  CODE  4140-01-P  ' 


DEPARTMENT  OF  THE  INTERIOR 

[133R0680R1,  RR.1 7549897.1 000000.01, 
RCOZCUPCAO] 

Office  of  the  Assistant  Secretary- 
Water  and  Science;  Draft 
Environmental  Assessment  of  the 
Proposed  Increase  in  Operation, 
Maintenance  and  Replacement 
Activities  Associated  With  the  Wasatch 
County  Water  Efficiency  Project 

AGENCY:  Central  Utah  Project  • 
Completion  Act  Completion  Office, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the 
Interior  (Department),  the  Utah 
Reclamation  Mitigation  and  .  ■■ 
Conservation  Commission  (Mitigation 
Commission),  and  the  Central  Utah 
Water  Conservancy  District  (CUWCD), 
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as  joint  leads,  are  evaluating  the  impacts 
of  a  proposed  increase  in  operation, 
maintenance  and  replacement  activities 
associated  with  the  Wasatch  County 
Water  Efficiency  Project  (WCWEP)  and 
have  prepared  a  Draft  Environmental 
Assessment. 

DATES:  Submit  written  comments  on  the 
Draft  Environmental  Assessment  by 
January  31,  2014. 

ADDRESSES:  Send  written  comments  on 
the  Draft  Environniental  Assessment  to 
Ms.  Sarah  Johnson,  355  W.  University 
Parkway,  Orem,  UT  84058-7303,  by 
email  to  sarah@cuwcd.com,  by  facsimile 
to  801-226-7171,  or  through  the  project 
Web  site  at  www.wcwepea.com. 

Copies  of  fhe  Draft  Environmental 
Assessment  are  available  for  inspection 
at: 

•  Central  Utah  Water  Conservancy 
District,  355  West  University  Parkway, 
Orem,  Utah  84058-7303 

•  Central  Utah  Water  Conservancy 
District,  WCWEP  Office,  626  East  1200 
South,  Heber  City,  Utah  84032 

•  Department  of  the  Interior,  Central 
Utah  Project  Completion  Act  Office,  302 
East  I860  South,  Provo,  Utah  84606 

•  Utah  Reclamation  Mitigation  and 
Conservation  Commission,  230  South 
500  East  #230,  Salt  Lake  City,  Utah 
84102-3146 

In  addition,  the  document  is  available 
at  www.cuwcd.com  and 
www.cupcao.gov. 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 

Lee  Baxter,  Central  Utah  Project 
Completion  Act  Office,  302  East  1860 
South,  Provo,  Utah  84606;  by  calling 
801-379-1174;  or  email  at  Ibaxter® 
usbr.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Department,  CUWCD,  and  the 
Mitigation  Commission  are  publishing 
this  notice  pursuant  to  Section  102(2Kc) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended.  The  Draft 
Environmental  Assessment  presents 
analysis  of  the  anticipated 
environmental  effects  of  a  proposed 
increase  in  operation,  maintenance  and 
replacement  activities  associated  with 
WCWEP.  The  WCWEP  Operation, 
Maintenance,  and  Replacement 
Proposed  Action  in  the  Draft 
Environmental  Assessment  includes: 
Stabilizing  canal  banks;  lining,  piping, 
or  enclosing  the  canals  for  safety  and 
•continued  efficiency;  improving  access; 
and  updating  pump  stations  and 
regulating  ponds  to  accommodate  the 
changing  pattern  of  water  demand  and 
increased  urbanization. 

We  are  requesting  public  comment  on 
the  Draft  Environmental  Assessment. 
Before  including  your  address,  phone 


number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Dated:  December  24,  2013. 

Reed  R.  Murray, 

Program  Director,  Central  Utah  Project 
Completion  Act,  Department  of  the  Interior. 
[FR  Doc.  2013-31306  Filed  12-30-13;  8:45  am] 

BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

[133R0680R1,  RR.1 7549897.1 000000.01, 
RCOZCUPCAO] 

Office  of  the  Assistant  Secretary — 
Water  and  Science;  Environmentai 
Assessment  of  the  Olmsted 
Hydroelectric  Power  Piant 
Replacement  Project 

agency:  Central  Utah  Project  , 
Completion  Act  Completion  Office, 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  the 
Interior  and  the  Central  Utah  Water 
Conservancy  District  (District),  as  joint 
leads,  are  preparing  an  Environmental 
Assessment  (EA)  to  evaluate  the  impacts 
of  a  proposed  project  to  replace  the 
Olmsted  Hydroelectric  Power  Plant. 
DATES:  Please  submit*  scoping  comments 
by  January  31,  2014. 

ADDRESSES:  A  Scoping  Document 
associated  with  this  effort  is  available  at 
www.cuwcd.com  and  www.cupcao.gov. 
Send  written  comments  to-  Mr.  Chris 
Elison,  355  W.  University  Parkway, 
Orem,  UT  84058-7303;  by  email  to 
chrise@cuwcd.com;  or  by  facsimile  to 
the  attention  of  Mr.  Chris  Elison  at  801- 
226-7171. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Lee  Baxter,  Central  Utah  Project 
Completion  Act  Office,  302  East  1860 
South,  Provo,  Utah  84606;  by  calling 
801-379-1174;  or  email  at  Ibaxter@ 
usbr.gov. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  project  is  located  in  Orem, 
Utah  near  the  mouth  of  Provo  Canyon. 

In  October  2015,  the  District  will 
assume  the  responsibility  for  operation 
and  maintenance  of  the  Olmsted  power 
plant  as  a  component  of  the  Bonneville 
Unit  of  the  Central  Utah  Project.  The  EA 
will  provide  the  necessary  analysis  for  ^ 


determining  potential  environmental 
impacts  associated  with  replacement  of 
the  Olmsted  power  p,lant  and  its 
continued  operation.  Principal 
components  of  the  proposed  project 
include  construction  of  a  new 
powerhouse:  replacement  of  existing 
penstocks;  incorporating  the  existing  10 
million  gallon  equalization  reservoir 
into  the  power  plant  configuration  with 
'potential  impacts  to  the  existing 
pressure  box,  raising  the  existing 
spillway,  and  lining  a  portion  of  the 
Olmsted  Flowline  tunnel. 

Dated:  December  24,  2013. 

Reed  R.  Murray, 

Program  Director,  Central  Utah  Project 
Completion  Act,  Department  of  the  Interior. 
[FR  Doc.  2013-31304  Filed  12-30-13:  8:45  am] 

BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[1 4X  LLIDB001 00  LF1  OOOOOO.HTOOOO 
LXSS024D0000  241 A  4500060956] 

Notice  of  Public  Meeting,  Gateway 
West  Project  Subcommittee  of  the 
Boise  District  Resource  Advisory 
Council 

AGENCY:-Bureau  of  Land  Management, 
U.S.  Department  of  the  Interior. 

ACTION:  Notice  of  public  meeting.. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Gateway  West 
Project  Subcommittee  of  the  Boise 
District  Resource  Advisory  Council 
(RAC),  will  hold  a  work  session  as 
indicated  below. 

OATES:  The  work  session  will  be  held  on 
January  14,  2014,  at  the  Boise  District  , 
Office  located  at  3948  Development 
Avenue,  Boise,  ID  83705,  beginning  at 
12:30  p.m.  and  adjourning  at  5:00  p.m. 
Members  of  the  public  are  invited  to 
attend.  A  public  comment  period  will 
be  held. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marsha  Buchanan,  Supervisory 
Administrative  Specialist  and  RAC 
Coordinator,  BLM  Boise  District,  3948 
Development  Ave.,  Boise,  ID  83705, 
Telephone  (208)  384-3364. 
SUPPLEMENTARY  INFORMATION:  The 
Gateway  West  Project  Subcommittee 
advises  the  Boise  District  Resource 
Advisory  Council  on  matters  of 
planning  and  management  of  the 
Gateway  West  Project  ^sections  8  and  9). 
The  Boise  District  Resource  Advisory 
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Council  advises  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues  ' 
associated  with  public  land 
management  in  southwestern  Idaho. 

The  subcommittee  will  be  discussing 
proposed  routes  of  the  Gateway  West 
transmission  line  sections  8  and  9. 
Agenda  items  and  location  may  change 
due  to  changing  circumstances.  The 
public  may  present  written  or  oral 
comments  to  members  of  the 
Subcommittee.  Individuals  who  plan  to 
attend  and  need  special  assistance 
should  contact  the  BLM  Coordinator  as 
provided  above.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  The  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  question  with  the 
above  individual.  You  will  receive  a 
reply  during  normal  business  hours. 

Terry  A.  Humphrey, 

Acting  District  Manager. 

IFR  Doc.  2013-31297  Filed  12-30-13;  8:45  am] 
BILUNG  CODE  4310-GG-1> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[14X  LLIDBOOIOO  LF1000000.HT0000 
LXSS024D0000  241 A  4500060864] 

Notice  of  Public  Meeting,  Boise  District 
Resource  Advisory  Councii 

AGENCY:  Bureau  of  Land  Management, 
U.S.  Department  of  the  Interior. 

ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Boise  District 
Resource  Advisory  Council  (RAC),  will 
hold  a  meeting  as  indicated  below. 
DATES:  The  meeting  will  be  held  January 
28,  2014,  at  the  Boise  District  Office, 
located  at  3948  S.  Development  Avenue, 
Boise,  Idaho,  beginning  at  9:00  a.m.  and 
adjourn  at  2:00  p.m.  Members  of  the 
public  are  invited  to  attend.  A  public 
comment  period  will  be  held. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Buchanan,  Supervisory 
Administrative  Specialist  and  RAC 
Coordinator,  BLM  Boise  District,  3948  S. 
Development  Ave.,  Boise,  ID  83705; 
telephone  (208)  384-3364. 
SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  BLM,  on  a 


variety  of  planning  and  management 
issues  associated  with  public  land  - 
management  in  southwestern  Idaho. 
During  the  January  meeting  new  RAC 
members  will  be  introduced.  The 
Gateway  West  project  RAC 
subcommittee  will  present  the 
information  they  have  gathered  and 
report  on  progress  to  date.  Agenda  items 
and  location  may  change  due  to 
changing  circumstances.  The  public 
may  present  written  or  oral  comments  to 
members  of  the  Council.  At  each  full 
RAC  meeting,  time  is  provided  in  the 
agenda  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance 
should  contact  the  BLM  Coordinator  as 
provided  above.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  The  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  question  with  the 
above  individual.  You  will  receive  a 
reply  during  normal  business  hours. 

Terry  A.  Humphrey, 

Acting  District  Manager. 

IFR  Doc.  2013-31303  Filed  12-30-13;  8:45  am] 
BILUNG  CODE  4310-GG-P 


INTERNATIONAL  TRADE 
COMMISSION 

Notice  of  Receipt  of  Complaint; 
Solicitation  of  Comments  Relating  to 
the  Public  Interest 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  received  a  complaint 
entitled  Certain  Soft-Edged  Trampolines 
and  Components  Thereof,  DN  2995;  the 
Commission  is  soliciting  comments  on 
any  public  interest  issues  raised  by  the 
complaint  or  complainant’s  filing  under 
section  210.8(h)  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (19  CFR 
210.8(b)). 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
R.  Barton,  Acting  Secretary  to  the 
Commission,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephpne  (202) 
205-2000.  The  public  version  of  the 
complaint  can  be  accessed  on  the 
Commission’s  Electronic  Document 


Information  System  (EDiS)  at  EDIS,^  and 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E. 
Street  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000. 

General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  at  United 
States  International  Trade  Commission 
(USITC)  at  USITC.2  The  public  record 
for  this  investigation  may  be  viewed  on 
the  Commission’s  Electronic  Document 
Information  System  (EDIS)  at  EDIS.^ 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the  * 
Commission’s  TDD  terminal  on  (202) 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  received  a  complaint 
and  a  submission  pursuant  to  section 
210.8(b)  of  the  Commission’s  Rules  of 
Practice  and  Procedure  file^  on  behalf 
of  Springfree  Trampoline,  Inc., 
Springfi'ee  Trampoline  USA,  Inc.  and 
Spring  Free  Limited  Partnership  on 
December  24,  2013.  The  complaint 
alleges  violations  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.SIC.  1337)  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  and  the  sale 
within  the  United  States  after 
importation  of  certain  standard  cell 
libraries,  products  containing  or  made 
using  the  same,  integrated  circuits  made 
using  the  same,  and  products  containing 
such  integrated  circuits.  The  complaint 
name  as  respondent  Vuly  Trampolines 
Pty.  Ltd.,  Australia.  The  complainant 
requests  that  the  Commission  issue  a 
limited  exclusion  order  and  a 
permanent  cease  and  desist  order. 

Proposed  respondents,  other 
interested  parties,  and  members  of  the 
public  are  invited  to  file  comments,  not 
to  exceed  five  (5)  pages  in  length, 
inclusive  of  attachments,  on  any  public 
interest  issues  raised  by  the  complaint 
or  section  210.8(b)  filing.  Comments 
should  address  whether  issuance  of  the 
relief  specifically  requested  by  the 
complainant  in  this  investigation  would 
affect  the  public  health  and  welfare  in 
the  United  States,  competitive 
conditions  in  the  United  States 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  or  United  States 
consumers. 


'  Electronic  Document  Information  System 
(EDIS):  http://edis.usitc.gov. 

^  United  States  International  Trade  Commission 
(USrfC):  http://edis.usitc.gov. 

3  Electronic  Document  Information  System 
(EDIS):  http://edis.usitc.gov. 
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In  particular,  the  Commission  is 
interested  in  comments  that: 

(i)  Explain  how  the  articles 
potentially  subject  to  the  requested 
remedial  orders  are  used  in  the  United 
States; 

(ii)  identify  any  public  health,  safety, 
or  welfare  concerns  in  the  United  States 
relating  to  the  requested  remedial 
orders; 

(iii)  identify  like  or  directly 
competitive  articles  that  complainant, 
its  licensees,  or  third  parties  make  in  the 
United  States  which  could  replace  the 
subject  articles  if  they  were  to  be 
excluded; 

(iv)  indicate  whether  complainant, 
complainant’s  licensees,  and/or  third 
party  suppliers  have  the  capacity  to 
replace  the  volume  of  articles 
potentially  subject  to  the  requested 
exclusion  order  and/or  a  cease  and 
desist  order  within  a  commercially 
reasonable  time;  and 

(v)  explain  how  the  requested 
remedial  orders  would  impact  United 
States  consumers. 

Written  submissions  must  be  filed  no 
later  than  by  close  of  business,  eight 
calendar  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  There  will  be  further 
opportunities  for  comment  on  the 
public  interest  after  the  issuance  of  any 
final  initial  determination  in  this 
investigation. 

Persons  filing  written  submissions 
must  file  the  original  document 
electronically  on  or  before  the  deadlines 
stated  above  and  submit  8  true  paper 
copies  to  the  Office  of  the  Secretary  by 
noon  the  next  day  pursuant  to  section 
210.4(f)  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR 
210.4(f)).  Submissions  should  refer  to 
the  docket  number  (“Docket  No.  2995’’) 
in  a’prominent  place  on  the  cover  page 
and/or  the  first  page.  (See  Handbook  for 
Electronic  Filing  Procedures,  Electronic 
Filing  Procedures'*).  Persons  with 
questions  regarding  filing  should 
contact  the  Secretary  (202-205-2000). 

Any  person  desiring  to  submit  a 
document  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  All  such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  19  CFR  201.6.  Documents 
for  which  confidential  treatment  by  the 
Commission  is  properly  sought  will  be 
treated  accordingly,  All  nonconfidential 
written  submissions  will  be  available  for 


*  handbook  for  Electronic  Filing  Procedures: 
http://www.usitc.gov/secretary/fed_reg_notices/ 
ruIes/hardbook_on_electronic jiling.pdf. 


public  inspection  at  the  Office  of  the 
Secretary  and  on  EDIS.^ 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  of  sections  201.10  and  210.8(c)  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  201.10,  210.8(c)). 

By  order  of  the  Commission. 

Issued:  December  24,  2013. 

William  R.  Bishop, 

Supervisory  Hearings  and  Information 
Officer. 

[FR  Doc.  2013-31282  Filed  12-30-13;  8:45  am] 

BILLING  CODE  7020-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-302;  NRC-201 3-0283] 

Duke  Energy  Florida,  Inc.,  Crystal 
River  Unit  3  Nuclear  Generating  Piant 
Post-Shutdown  Decommissioning 
Activities  Report 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  receipt;  availability; 
public  meeting;  and  request  for  public 
comment. 

SUMMARY:  On  December  5,  2013,  the 
NRC  received  the  Post-Shutdown 
Decommissioning  Activities  Report 
(PSDAR),  dated  December  2r,  2013 
(Agencywide  Documents  Access  and 
Management  System  (ADAMS) 
Accession  No.  ML13340A009),  for  the 
Crystal  River  Unit  3  Nuclear  Generating 
Plant  (CR-3).  The  PSDAR  provides  an 
overview  of  Duke  Energy  Florida,  Inc.’s 
(DEF’s,  the  licensee’s)  proposed 
decommissioning  activities,  schedule, 
and  costs  for  CR-3.  The  NRC  will  hold 
a  public  meeting  to  discuss  the  PSDAR 
and  receive  comments. 

DATES:  Submit  comments  by  March  5, 
2014.  Comments  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
the  NRC  is  able  to  ensure  consideration 
only  for  comments  received  before  this 
date. 

ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods  (unless 
this  document  describes  a  different 
method  for  submitting  comments  on  a 
specific  subject): 

•  NRC  Public  Meeting:  The  NRC  will 
conduct  a  public  meeting  to  discuss  and 
accept  comments  on  the  CR-3  PSDAR 
on  Thursday,  January  16,  2014,  fi-om  7 
p.m.  until  9  p.m.,  EST,  at  the  Crystal 
River  Nuclear  Plant  Training  Center/ 
Emergency  Operations  Facility,  Room 


®  Electronic  Document  Information  System 
(EDIS):  http://edis.  usitc.gov. 


150,  8200  West  Venable  Street,  Crystal 
River,  FL  34429.  The  NRC  requests  that 
comments  that  are  not  addressed  during 
the  meeting  be  submitted  in  writing. 

•  Federal  Rulemaking  Web  site:  Go  to 
http://www.reguiations.gov  and  search 
for  Docket  ID  NRC-2013-0283.  Address 
questions  about  NRC  dockets  to  Carol 
Gallagher;  telephone:  301-287-3422; 
email:  Carol.Gallagber@nrc.gov.  For 
technical  questions,  contact  the 
individual  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this  * 
document. 

•  Mail  comipents  to:  Cindy  Bladey, 
Chief,  Rules,  Announcements,  and 
Directives  Branch,  Office  of 
Administration,  Mail  Stop:  3WFN-06- 
A44M,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

For  additional  direction  on  accessing 
information  and  submitting  comments, 
see  “Accessing  Information  and 
Submitting  Comments”  in  the 

SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Gratton,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001;  telephone:  301-415- 
1055;  or  email:  Christopher. Gratton® 
nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Accessing  Information  and 
Submitting  Comments 

A.  Accessing  Information 

Please  refer  to  Docket  ID  NRC-2013- 
0283  when  contacting  the  NRC  about 
the  availability  of  information  regarding 
this  document.  You  may  access 
publically-available  information  by  any 
of  the  following  methods: 

•  Federal  Rulemaking  Web  site:  Go  to 
http://www.regulations.gov  and  search 
for  Docket  ID  NRC-2013-0283. 

•  NRC’s  Agencywide  Documents 
Access  and  Management  System 
(ADAMS):  You  may  access  publicly 
available  documents  online  in  the  NRC 
Library  at  http://www.nrc.gov/reading- 
rm/adams.html.  To  begin  the  search, 
select  “ADAMS  Public  Documents”  and 
then  select  “Begin  Web-based  ADAMS 
Search.”  For  problems  with  ADAMS, 
please  contact  the  NRC’s  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-415-4737,  or  by 
email  to  pdr.resource@nrc.gov.  The 
ADAMS  accession  number  for  each 
document  referenced  in  this  document 
(if  that  document  is  available  in 
ADAMS)  is  provided  the  first  time  that 
a  document  is  referenced. 

•  NRC’s  PDR:  You  may  examine  and 
purchase  copies  of  public  documents  at 
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the  NRC’s  PDR,  Room  01-F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

B.  Submitting  Comments 

Please  includeDocket  ID  NRC-2013- 
0283  in  the  subject  line  of  your 
comment  submission,  in  order  to  ensure 
that  the  NRC  is  able  to  make  your 
comment  submission  available  to  the 
public  in  this  docket.  • 

The  NRC  cautions  you  not  to  include 
identifying  or  contact  information  that 
you  do  not  want  to  be  publicly 
disclosed  in  you  comment  submission. 
The  NRC  will  post  all  comment 
submissions  at  http:// 
www.regulations.gov  as  well  as  enter  the 
comment  submissions  into  ADAMS. 

The  NRC  does  not  routinely  edit 
comment  submissions  to  remove 
identifying  or  contact  information. 

If  you  are  requesting  or  aggregating 
comments  from  other  persons  for 
submission  to  the  NRC,  then  you  should 
inform  those  persons  not  to  include 
identifying  or  contact  information  that 
they  do  not  want  to  be  publicly 
disclosed  in  their  comment  submission. 
Your  request  should  state  that  the  NRC 
does  not  routinely  edit  comment 
submissions  to  remove  such  information 
before  making  the  comment 
submissions  available  to  the  public  or 
entering  the  comment  submissions  into 
ADAMS. 

n.  Discussion 

CR-3  began  commercial  operation  in 
March  1977.  On  February  20,  2013, 
Florida  Power  Corporation  (FPC),  which 
was  renamed  DEF  in  October  2013, 
provided  to  the  NRC  its  certification  of 
permanent  cessation  of  operations 
(Certl)  and  permanent  removal  of  fuel 
from  the  reactor  vessel  (Cert2),  as 
required  by  10  CFR  50.82(a)(l)(i)  and 
(ii),  respectively.  FPC  stated  in  its 
February  20,  2013,  letter  that  it  had 
safely  shut  down  the  reactor  on 
September  26,  2009,  and  had  completed 
the  transfer  all  fuel  from  the  reactor 
vessel  to  the  spent  fuel  pool  on  May  28, 
2011.  The  letter  documenting  the 
licensee's  certifications  may  be  viewed 
in  ADAMS  at  Accession  No. 
ML13056A005. 

With  the  docketing  of  Certl  and  Cert2 
on  February  20,  2013,  pursuant  to  10 
CFR  50.82(a)(2),  the  10  CFR  Part  50 
facility  operating  license  for  CR-3  no 
longer  authorizes  operation  of  the 
reactor  or  emplacement  or  retention  of 
fuel  in  the  reactor  vessel.  In  addition, 
pursuant  to  10  CFR  50.51, 
“Continuation  of  license,”  Subpart  (b), 
the  facility  license  remains  in  effect 
until  the  NRC  notifies  the  licensee  that 
the  license  has  been  terminated. 


On  December  2,  2013,  DEF  submitted 
the  PSDAR  for  CR-3  in  accordance  with 
10  CFR  50.82(a)(4)(i).  The  PSDAR 
includes  a  description  of  the  planned 
decommissioning  activities,  a  proposed 
schedule  for  their  accomplishment,  a 
site-specific  decommissioning  cost 
estimate,  and  a  discussion  that  provides 
the  basis  for  concluding  that  the 
environmental  impacts  associated  with 
decommissioning  activities  wilj  be 
bounded  by  appropriate,  previously 
issued  environmental  impact 
statements. 

ni.  Request  for  Comment 

The  NRC  is  requesting  public 
comments  on  the  PSDAR  for  CR-3. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  December,  2013. 

For  The  U.S.  Nuclear  Regulatory 
Commission. 

Douglas  A.  Broaddus, 

Chief,  Plant  Licensing  IV-2  and 
Decommissioning  Transition  Branch, 

Division  of  Operator  Reactor  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  2013-31317  Filed  12-30-13;  8:45  am] 
BILUNG  CODE  7590-01 -P 


POSTAL  REGULATORY  COMMISSION 
[Docket  No.  CP2014-20;  Order  No.  1925] 

New  Postal  Product 

AGENCY:  Postal  Regulatory  Commission. 
action:  Notice. 

‘summary:  The  Commission  is  noticing  a 
recent  Postal  Service  filing  concerning 
an  additional  Global  Expedited  Package 
Services  (CEPS)  3  negotiated  service 
agreement.  This  notice  informs  the 
public  of  the  filing,  invites  public 
comment,  and  takes  other 
administrative  steps. 

DATES:  Comments  are  due;  January  2, 
2014- 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
Filing  Online  system  at  http:// 
www.prc.gov.  Those  who  cannot  submit 
comments  electronically  should  contact 
the  person  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  by 
telephone  for  advice  on  filing 
alternatives. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
at  202-78&-6820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

l.  Introduction 
II.  Background 

m.  Contents  of  Filing 


IV.  Commission  Action 

V.  Ordering  Paragraphs 

I.  Introduction 

On  December  23,  2013,  the  Postal 
Service  filed  Notice  that  it  has  entered 
into  an  additional  Global  Expedited 
Package  Services  (GEPS)  3  negotiated 
service  agreement  (Agreement).^  The 
Postal  Service  seeks  inclusion  of  the 
Agreement  within  the  GEPS  3  product. 
Id.  at  2. 

II.  Background 

The  Commission  approved  the 
addition  of  the  GEPS  Contracts  product 
to  the  competitive  product  list  following 
consideration  of  a  Postal  Service  filing 
in  Docket  No.  CP2008-5  based  on 
Governors’  Decision  No.  08-7. ^  The 
Commission  later  added  GEPS  3  to  the 
competitive  product  list  and  authorized 
the  agreement  filed  in  Docket  No. 
CP2010-71  to  serve  as  the  baseline 
agreement  for  comparison  of  potentially 
functionally  equivalent  agreements.^ 
Effective  date;  term.  The  Postal 
Service  will  notify  its  contracting 
partner  of  the  effective  date  no  later 
than  30  days  after  receiving  approval 
from  oversight  entities.  Notice, 
Attachment  1  at  7  (Article  12).  The  term 
of  the  Agreement  is  for  one  calendar 
year  from  the  effective  date  or  the  last 
day  of  the  month  which  falls  one 
calendar  year  from  the  effective  date, 
unless  terminated  sooner  pursuant  to 
contractual  terms.  Id. 

III.  Contents  of  Filing 

The  Notice  includes  a  public  Excel 
file  consisting  of  financial  workpapers 
and  the  following  attachments: 

•  Attachment  1 — a  redacted  copy  of 
the  Agreement; 

•  Attachment  2 — a  redacted  copy  of 
the  certified  statement  required  by  39 
CFR  3015.5(c)(2): 

•  Attachment  3 — a  redacted  copy  of 
Governors’  Decision  No.  08-7,  which 
establishes  prices  and  classifications  for 
GEPS  Contracts:  and 

.  •  Attachment  4 — an  application  for 
non-public  treatment  of  materials  to  be 
filed  under  seal. 


’  Notice  of  United  States  Postal  Service  of  Filing 
a  Functionally  Equivalent  Global  Expedited 
Package  Services  3  Negotiated  Service  Agreement 
and  Application  for  Non-Public  Treatment  of 
Materials  Filed  Under  Seal,  December  23.  2013 
(Notice). 

2  See  Docket  No.  CP2008-5,  Order  No.  86,  Order 
Concerning  Global  Expedited  Package  Services 
Contracts,  June  27,  2008. 

3  See  Docket  Nos.  MC2010-28  and  CP2010-71. 
Order  No.  503,  Order  Approving  Global  Expedited 
Package  Services  3  Negotiated  Service  Agreement, 
July  29,  2010. 
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Unredacted  versions  of  Attachments  1 
and  2  and  the  Excel  file  were  also  filed 
under  seal.  Notice  at  2. 

The  Notice  lists  and  summarizes 
differences  between  the  Agreement  and 
the  baseline  agreement.  These  include 
differences  in  two  of  the  introductory 
paragraphs  of  the  Agreement;  revisions 
to  numerous  existing  articles;  and  new, 
deleted,  and  renumbered  articles.  Id.  at 
4-6.  The  Postal  Service  states  that  these 
differences  affect  neither  the 
fundamental  service  being  offered  under 
the  Agreement  nor  the  Agreement’s 
fundamental  structure,  and  that  nothing 
detracts  from  the  conclusion  that  the 
Agreement  is  “functionally  equivalent 
in  all  pertinent  respects”  to  the  baseline 
agreeiTient.  Id.  at  7.  It  therefore  seeks  the 
inclusion  of  the  Agreement  within  the 
GEPS  3  product.  Id. 

IV.  Commission  Action 

The  Commission  establishes  Docket 
No.  CP2014-20  for  consideration  of 
matters  raised  by  the  Notice.  Interested 
persons  may  submit  comments  on 
whether  the  Postal  Service’s  filing  is 
consistent  with  39  U.S.C.  3632,  3633,  or 
3642,  39  CFR  part  3015,  and  subpart  B 
of  39  CFR  part  3020.  Comments  are  due 
no  later  than  January  2,  2014.  The 
public  portions  of  the  Postal  Service’s 
filing  can  be  accessed  via  the 
Commission’s  Web  site,  http:// 
mvw.prc.gov.  Information  concerning 
access  to  non-public  material  is  located 
in  39  CFR  part  3007. 

The  Commission  appoints  Curtis  E. 
Kidd  to  serve  as  Public  Representative 
in  this  proceeding. 

V.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission  establishes  Docket 
No.  CP2014-20  for  consideration  of  the 
matters  raised  by  the  Postal  Service’s 
Notice. 

2.  Comments  by  interested  persons  in 
this  proceeding  are  due  no  later  than 
January  2,  2014. 

3.  Pursuant  to  39  U.S.C.  505,  the 
Commission  appoints  Curtis  E.  Kidd  to 
serve  as  an  officer  of  the  Commission 
(Public  Representative)  to  represent  the 
interests  of  the  general  public  in  this 
docket. 

4.  The  Secretary  shall  arrange  for 
publication  of  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Shoshana  M.  Grove, 

Secretary. 

[FR  Doc.  2013-31284  Filed  12-30-13;  8:45  am] 

BILLING  CODE  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
•  From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 

Extension: 

Rule  17f-7,  OMB  Control  No.  3235-0529, 

SEC  File  No.  270-470. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3521)  (“Paperwork 
Reduction  Act”),  the  Securities  and 
Exchange  Commission  (the 
“Commission”)  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plan?  to  subn\it  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  ^“OMB”)  for 
extension  and  approval. 

Rule  17f-7  (17  CFR  270.17f-7) 
permits  a  fund  under  certain  conditions 
to  maintain  its  foreign  assets  with  an 
eligible  securities  depository,  which  has 
to  meet  minimum  standards  for  a 
depository.  The  fund  or  its  investment 
adviser  generally  determines  whether 
the  depository  complies  with  those 
requirements  based  on  information 
provided  by  the  fund’s  primary 
custodian  (a  bank  that  acts  as  global 
custodian).  The  depository  custody 
arrangement  also  must  meet  certain 
conditions.  The  fund  or  its  adviser  must 
receive  from  the  primary  custodian  (or 
its  agent)  an  initial  risk  analysis  of  the 
depository  arrangements,  and  the  fund’s 
contract  with  its  primary  custodian 
must  state  that  the  custodian  will 
monitor  risks  and  promptly  notify  the 
fund  or  its  adviser  of  material  changes 
in  risks.  The  primary  custodian  and 
other  custodians  also  are  required  to 
agree  to  exercise  at  least  reasonable  care, 
prudence,  and  diligence. 

The  collection  of  information 
requirements  in  rule  17f-7  are  intended 
to  provide  workable  standards  that 
protect  funds  from  the  risks  of  using 
foreign  securities  depositories  while 
assigning  appropriate  responsibilities  to 
the  fund’s  primary  custodian  and 
investment  adviser  based  on  their 
capabilities,  The  requirement  that  the 
foreign  securities  depository  meet 
specified  minimum  standards  is 
intended  to  ensure  that  the  depository  is 
subject  to  basic  safeguards  deemed 
appropriate  for  all  depositories.  The 
requirement  that  the  fund  or  its  adviser 
must  receive  from  the  primary 
custodian  (or  its  agent)  an  initial  risk 
analysis  of  the  depository  arrangements. 


and  that  the  fund’s  contract  with  its 
■primary  custodian  must  state  that  the 
custodian  will  monitor  risks  and 
promptly  notify  the  fund  or  its  adviser 
of  material  changes  in  risks,  is  intended 
to  provide  essential  information  about 
custody  risks  to  the  fund’s  investment 
adviser  as  necessary  for  it  to  approve  the 
continued  use  of  the  depository.  The 
requirement  that  the  primary  custodian 
agree  to  exercise  reasonable  care  is 
intended  to  provide  assurances  that  its 
services  and  the  information  it  provides 
will  meet  an  appropriate  standard  of 
care. 

The  staff  estimates  that  each  of 
approximately  938  investment  advisers  ^ 
will  make  an  average  of  8  responses 
annually  under  the  rule  to  address 
depository  compliance  with  minimum 
requirements,  any  indemnification  or 
insurance  arrangements,  and  reviews  of 
risk  analyses  or  notifications.  The  staff 
estimates  each  response  will  take  6 
hours,  requiring  a  total  of  approximately 
48  hours  for  each  adviser.^  Thus  the 
total  annual  burden  associated  with 
these  requirements  of  the  rule  is 
approximately  45,024  hours. ^  The  staff 
further  estimates  that  during  each  year, 
each  of  approximately  15  global 
custodians  will  make  an  average  of  4 
responses  to,  analyze  custody  risks  arid 
■provide  notice  of  any  material  changes 
to  custody  risk  under  the  rule.  The  staff 
estimates  that  each  response  will  take 
260  hours,  requiring  approximately 
1,040  hours  annually  per  global 
custodian.^  Thus  the  total  annual 
burden  associated  with  these 
requirements  is  approximately  15,600 
hours. ^  The  staff  estimates  that  the  total 
annual  hour  burden  associated  with  all 
collection  of  information  requirements 
of  the  rule  is  therefore  60,624  hours.® 
The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 
Compliance  with  the  collection  of 
information  requirements  of  the  rule  is 
necessary  to  obtain  the  benefit  of  relying 
on  the  rule’s  permfssion  for  funds  to 
maintain  their  assets  in  foreign 
custodians.  The  information  provided 


’  As  of  October  2013,  938  investment  advisers 
managed  or  sponsored  open-end  registered  funds 
(including  exchange-traded  funds)  and  closed-end 
registered  funds. 

2  8  responses  per  adviser  x  6  hours  per  response 
=  48  hours  per  adviser. 

^  938  hours  x  48  hours  per  adviser  =  45,024  hours. 

260  hours  per  response  x  4  responses  per  global 
custodian  =  1 ,040  hours  per  global  custodian. 

*15  global  custodians  x  1,040  hours  per  global 
custodian  =  15,600  hours. 

*45,024  hours  +  15,600  hours  =  60,624  hours. 
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under  rule  17f-7  will  not  be  kept 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the  ' 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Thomas  Bayer,  Chief  Information 
Officer,  Securities  and  Exchange 
Commission,  do  Remi  Pavlik-Simon, 
6432  General  Green  Way,  Alexandria, 
VA  22312;  or  send  an  email  to:  PRA_ 
MaiIbox@sec.gov. 

Dated:  December  24,  2013. 

Elizabeth  M.  Murphy, 

Secretary. 

(FR  Doc.  2013-31241  Filed  12-30-13;  8:45  am] 

BILUNG  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 

Extension: 

Form  N-8B— 4. 

OMB  Control  No.:  3235-0247,  SEC  File  No. 
270-180. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The 
Commission  plans  to  submit  this 
existing  collection  of  information  to  the 
Office  of  Management  and  Budget  . 
(“OMB”)  for  extension  and  approval. 

Form  N-8B-4  (17  CFR  274.14)  is  the 
form  used  by  face-amount  certificate 
companies  to  comply  with  the  filing  and 


disclosure  requirements  imposed  by 
Section  8(b)  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-8(b)).  Among 
other  items.  Form  N-8B-4  requires 
disclosure  of  the  following  information 
about  the  face-amount  certificate 
company:  Date  and  form  of 
organization;  controlling  persons; 
current  business  and  contemplated 
changes  to  the  company’s  business; 
investment,  borrowing,  and  lending 
policies,  as  well  as  other  fundamental 
policies;  securities  issued  by  the 
company;  investment  adviser; 
depositaries;  management  personnel; 
compensation  paid  to  directors,  officers, 
and  certain  employees;  emd  financial 
statements.  The  Commission  uses  the 
information  provided  in  the  collection 
of  information  to  determine  compliance 
with  Section  8(b)  of  the  Investment 
Company  Act  of  1940. 

Form  N-8B— 4  and  the  burden  of 
compliance  have  not  changed  since  the 
last  approvaj.  Each  registrant  files  Form 
N-8B-4  for  its  initial  filing  and  does  not 
file  post -effective  amendments  td  Form 
N-8B-4.^  Commission  staff  estimates 
that  no  respondents  will  file  Form  N- 
8B-4  each  y^ar.  There  are  currently  only 
four  existing  face-amount  certificate 
companies,  and  none  have  filed  a  Form 
N-8B-4  in  many  years.  No  new  face- 
amount  certificate  companies  have  been 
established  since  the  last  OMB 
information  collection  approval  for  this 
form,  which  occurred  in  2011. 
Accordingly,  the  staff  estimates  that, 
each  year,  zero  face-amount  certificate 
companies  will  file  Form  N-8B-4,  and 
that  the  total  burden  for  the  information 
collection  is  zero  hours.  Although 
Commission  staff  estimates  that  there  is 
no  hour  burden  associated  with  Form 
N-8B-4,  the  staff  is  requesting  an  hour 
burden  of  one  hour  for  administrative 
purposes.  Estimates  of  the  burden  hours 
are  made  solely  for  the  purposes  of  the 
PRA  and  are  not  derived  from  a 
comprehensive  or  even  a  representative 
siu^ey  or  study  of  the  costs  of  SEC  rules 
and  forms. 

The  information  provided  on  Form 
N-8B— 4  is  mandatory.  The  information 
provided  on  Form  N-8B— 4  will  not  be 
kept  confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 


’  Pursuant  to  Section  30(b)(1)  of  the  Act,  each 
respondent  keeps  its  registration  statement  current 
through  the  filing  of  periodic  reports  as  required  by 
Section  13  of  the  Securities  Exchange  Act  of  1934 
and  the  rules  thereunder.  Post-effective 
amendments  are  filed  with  the  Commission  on  the 
face-amount  certificate  company’s  Form  S-1. 

Hence,  respondents  only  file  Form  N-8B-4  for  their 
initial  registration  statement  and  not  for  post¬ 
effective  amendments. 


Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to  ’ 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  dr  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct- your  written  comments 
to  Thomas  Bayer,  Chief  Information 
Officer,  Securities  and  Exchange 
Commission,  C/O  Remi  Pavlik-Simon, 
100  F  Street  NE.,  Washington,  DC  20549 
or  send  an  email  to:  PRA_MaiIbox@ 
sec.gov. 

Dated:  December  24,  2013. 

Elizabeth  M.  Murphy, 

Secretary. 

[FR  Doc.  2013-31243  Filed  12-30-13;  8:45  am] 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 
Extension: 

Rule  19b-l,  OMB  Control  No.  3235-0354, 
SEC  File  No.  270-312. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
c&id  approval. 

Section  19(b)  of  the  Investment 
Company  Act  of  1940  (the  “Act”)  (15 
U.S.C.  80a-19(b))  authorizes  the 
Commission  to  regulate  registered 
investment  compan.y  (“fund”) 
distributions  of  long-term  capital  gains 
made  more  frequently  than  once  every 
twelve  months.  Accordingly,  rule  19b- 
1  under  the  Act  (17  CFR  270.19b-l) 
regulates  the  frequency  of  fund 


Federal  Register/ VoL  78,  No.  251 /Tuesday,  December  31,  2013 /Notices 


79713 


distributions  of  capital  gains.  Rule  19b- 
1(c)  states  that  the  rule  does  not  apply 
to  a  unit  investment  trust  (“UIT”)  if  it 
is  engaged  exclusively  in  the  business  of 
investing  in  certain  eligible  securities 
(generally,  ffxed-income  securities), 
provided  that:  (i)  The  capital  gains 
distribution  falls  within  one  of  five 
categories  specified  in  the  rule  ’  and  (ii) 
the  distribution  is  accompanied  by  a 
report  to  the  unitholder  that  clearly 
describes  the  distribution  as  a  capital 
gains  distribution  (the  “notice 
requirement”). 2  Rule  19b-l(e)  permits  a 
fund  to  apply  to  the  Commission  for 
permission  to  distribute  long-term 
capital  gains  that  would  otherwise  be 
prohibited  by  the  rule  if  the  fund  did 
not  foresee  the  circumstances  that 
created  the  need  for  the  distribution. 

The  application  must  set  forth  the 
pertinent  facts  and  explain  the 
circumstances  that  justify  the- 
distribution. 3  An  application  that  meets 
those  requirements  is  deemed  to  be 
granted  unless  the  Commission  denies 
the  request  within  15  days  after  the 
Commission  receives  the  application. 

Commission  staff  estimates  that  zero 
funds  will  file  an  application  under  rule 
19b-l(e)  each  year.  The  staff 
understands  that  if  a  fund  files  an 
application  it  generally  uses  outside 
counsel  to  prepare  the  application.  The 
cost  burden  of  using  outside  counsel  is 
discussed  below.  The  staff  estimates 
that,  on  average,  a  fund’s  investment 
adviser  would  spend  approjtimately  4 
hours  to  review  an  application, 
including  3.5  hours  by  an  assistant 
general  counsel  at  a  cost  of  $467  per 
hour  and  0.5  hours  by  an  administrative 
assistant  at  a  cost  of  $72  per  hour,  and 
the  fund’s  board  of  directors  would 
spend  an  additional  1  hour  at  a  cost  of 
$4,500  per  hour,  for  a  total  of  5  hours.'* 


’17CFR270.19b-l(c)(l). 

^The  notice  requirement  in  rule  19b-l(c)(2) 
supplements  the  notice  requirement  of  section  19(a) 
[15  U.S.C.  80a-19(a)),  which  requires  any 
distribution  in  the  nature  of  a  dividend  payment  to 
be  accompanied  by  a  notice  disclosing  the  source 
of  the  distribution. 

3  Rule  19b-l(e)  also  requires  that  the  application 
comply  with  rule  0-2  [17  CFR  270.02]  under  the 
Act,  which  sets  forth  the  general  requirements  for 
papers  and  applications  filed  with  the' Commission 
pursuant  to  the  Act  and  rules  thereunder. 

■*  The  estimate  for  assistant  general  counsels  is 
from  SIFMA’s  Management  &  Professional  Earnings 
in  the  Securities  Industry  2012,  modified  by 
Commission  staff  to  account  for  an  1800-hour  work- 
year  and  multiplied  by  5.85  to  account  for  bonuses, 
firm  size,  employee  benefits  and  overHfead.  The 
estimate  for  administrative  assistants  is  from 
SIFMA’s  Office  Salaries  in  the  Securities  Indu.stry 
2012,  modified  by  Commission  staff  to  account  for 
an  1800-houp  work-year  and  multiplied  by  2.93  to  ' 
account  for  bonuses,  firm  size,  employee  benefits 
and  overhead.  The  estimate  for  the  board  of  . 
directors  as  a  whole  is  derived  from  estimates  made 
by  the  staff  regarding  typical  board  size  and 


Thus,  the  staff  estimates  that  the  annual 
hour  burden  of  the  collection  of 
information  imposed  by  rule  19b-l(e) 
would  be  approximately  five  hours  per 
fund,  at  a  cost  of  $6173.50.5  Because  the 
staff  estimates  that,  each  year,  zero 
funds  will  file  an  application  pursuant 
to  rule  19b-l(e),  the  total  burden  for  the 
information  collection  is  0  hours  at  a 
cost  of  $0.5 

Commission  staff  estimates  that  there 
is  no  hour  burden  associated  with 
complying  with  the  collection  of 
information  component  of  rule  19b-l(c). 
Although  Commission  staff  estimates 
that  there  is  no  hour  burden  associated 
with  'ruleT9b-l,  the  staff  is  requesting 
an  hour  burden  of  one  hour  for 
administrative  purposes. 

As  noted  above.  Commission  staff 
understands  that  funds  that  file  an 
application  under  rule  19b-l(e) 
generally  use  outside  counsel  to  prepare 
the  application.^  The  staff  estimates 
that,  on  average,  outside  counsel  spends 
10  hours  preparing  a  rule  19b-l(e) 
application,  including  eight  hours  by  an 
associate  and  two  hours  by  a  partner. 
Outside  counsel  billing  arrangements 
and  rates  vary  based  on  numerous 
factors,  but  the  staff  has  estimated  the 
average  cost  of  outside  counsel  as  $450 
per  hour,  based  on  information  received 
from  funds,  intermediaries,  and  their 
counsel.  The  staff  therefore  estimates 
that  the  average  cost  of  outside  counsel 
preparation  of  the  rule  19b-l(e) 
exemptive  application  is  $4,500.® 
Because  the  staff  estimates  that,  each 
year,  zero  funds  will  file  an  application 
pursuant  to  rule  19b-l(e),  the  total 
annual  cost  burden  imposed  by  the 
exemptive  application  requirements  of 
rule  19b-l(e)  is  estimated  to  be  $0.® 

The  Commission  staff  estimates  that 
there  are  approximately  3,361  UITs 
that  may  rely  on  rule  19l>-l(c)  to  make 
capital  gains  distributions.  The  staff 
estimates  that,  on  average,  these  UITs 
rely  on  rule  19b-l(c)  once  a  year  to 


compensation  that  is  based  on  information  received 
from  fund  representatives  and  publicly  available 
sources. 

5  This  estimate  is  based  on  the  following 
calculations:  $1634.50  (3.5  hours  x  $467  = 
$1634.50)  plus  $36  (0.5  hours  x  $72  =  $36)  plus 
$4500  equals  $6173.50  (cost  of  one  application). 

®  This  estimate  is  based  on  the  following 
calculation:  $6173.50  (cost  of  one  application) 
multiplied  by  0  applications  =  $0  total  cost. 

^This  understanding  is  based  on  conversations 
with  representatives  from  the  fund  industry. 

“This  estimate  is  based  on  the  following 
calculation:  10  hours  multiplied  by  $450  per  hour 
equals  $4,500. 

“This  estimate  is  based  on  the  following 
calculation:  $4,500  multiplied  by  0  (funds)  equals 
$0. 

See  2013  Investment  Company  Fact  Book, 
Investment  Company  Institute,  available  at  http:// 
ww^.ici.ovg/pdf/2013  Jactbook.pdf. 


make  a  capital  gains  distribution.**  In 
most  cases,  the  trustee  of  the  UIT  is 
responsible  for  preparing  and  sending 
the  notices  that  must  accompany  a 
capital  gains  distribution  under  rule 
19b-l(c)(2).  These  notices  require 
limited  preparation,  the  cost  of  which 
accounts  for  only  a  small,  indiscrete 
portion  of  the  comprehensive  fee 
charged  by  the  trustee  for  its  services  to 
the  UIT.  The  staff  believes  that  as  a 
matter  of  good  business  practice,  and  for 
tax  preparation  reasons^  UITs  would 
collect  and  distribute  the  capital  gains 
information  required  to  be  sent  to 
unitholders  under  rule  19b-lfc)  even  in 
the  absence  of  the  rule.  The  staff 
estimates  that  the  cost  of  preparing  a 
notice  for  a  capital  gains  distribution 
under  rule  19b-l (c)(2)  is  approximately 
$50.  There  is  no  separate  cost  to  mail 
the  notices  because  they  are  mailed  with 
the  capital  gains  distribution.  Thus,  the 
staff  estimates  that  the  capital  gains 
distribution  notice  requirement  imposes 
an  annual  cost  on  UITs  of 
approximately  $168,050. *2  The  staff 
therefore  estimates  that  the  total  cost 
imposed  by  rule  19b-l  is  $168,050 
($168,050  plus  $0  (total  cost  associated 
with  rule  19b-l(e))  equals  $168,050). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  are  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  has 
practical  utility:  (b)  the  accuracy  of  the 
Commission’s  estimate  of  the  burden  of 
the  collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Thomas  Bayer,  Chief  Information 


’•The  number  of  times  UITs  rely  on  the  rule  to 
make  capital  gains  distributions  depends  on  a  wide 
range  of  factors  and,  thus,  can  vary  greatly  across 
years  and  UITs.  UITs  may  distribute  capital  gains 
biannually,  annually,  quarterly,  or  at  other 
intervals.  Additionally,  a  number  of  UITs  are 
organized  as  grantor  trusts,  and  therefore  do  not 
generally  make  capital  gains  distributions  under 
rule  19b-l(c),  or  may  not  rely  on  rule  19b-l(c)  as 
they  do  not  meet  the  rule’s  requirements. 

This  estimate  is  based'on  the  following 
calculation:  3361  UITs  multiplied  by  $50  equals 
$168,050.  ' 
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Officer,  Securities  and  Exchange 
Commission,  C/O  Remi  Pavlik-Simon, 
100  F  Street  NE.,  Washington,  DC 
20549;  or  send  an  email  to:  PRA_ 
MaiIbox@sec.gov. 

Dated:  December  24,  2013. 

Elizabeth  M.  Murphy, 

Secretary. 

(FR  Doc.  2013-31239  Filed  12-30-13;  8:45  am) 
BllXmC  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Cdmment 
Request 

Upon  Written  Request  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 

Extension: 

Rule  425,  OMB  Ckmtrol  No.  3235-0521, 

SEC  File  No.  270-^62. 

Notice  is  hereby  given,  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  425  (17  CFR  230.425)  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.)  requires  the  filing  of  certain 
prospectuses  and  communications 
under  Rule  135  (17  CFR  230.135)  and 
Rule  165  (17  CFR  230.165)  in 
connection  with  business  combination 
transactions.  The  purpose  of  the  rule  is 
to  permit  more  oral  and  written 
communications  with  shareholders 
about  tender  offers,  mergers  and  other 
business  combination  transactions  on  a 
more  timely  basis,  so  long  as  the  written 
communications  are  filed  on  the  date  of 
first  use.  Approximately  1,680  issuers 
file  communications  under  Rule  425  at 
an  estimated  0.25  hours  per  response  for 
a  total  of  420  annual  burden  hours  (0.25 
hours  per  response  x  1,680  responses). 

Written  comments  are  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  imposed 
by  the  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Please  direct  your  wjitten  comment  to 
Thomas  Bayer,  Director/Chief 
Information  Officer,  Securities  and 
Exchange  Commission,  c/o  Remi  Pavlik- 
Simon,  100  F  Street  NE.,  Washington, 
DC  20549  or  send  an  email  to: 
PRA_MaiIbox@sec.gov. 

Dated:  December  24,  2013. 

Elizabeth  M.  Murphy, 

Secretary. 

[FR  Doc.  2013-31238  Filed  12-30-13;  8:45  am] 

BILUNG  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request  ' 

Upon  Written  Request  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 
Extension: 

Rule  701,  OMB  Control  No.  3235-0522, 

SEC  File  No.  270-306. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  701(17  CFR  230.701)  under  the 
Securities  Act  of  1933  (“Securities  Act”) 
(15  U.S.C.  77a  et  seq.)  provides  an 
exemption  for  certain  issuers  from  the 
registration  requirements  of  the 
Securities  Act  for  limited  offerings  and 
sales  of  securities  issued  under 
compensatory  benefit  plans  or  contracts. 
The  purpose  of  Rule  701  is-to  ensure 
that  a  basic  level  of  information  is 
available  to  employees  and  others  when 
substantial  amounts  of  securities  are 
issued  in  compensatory  arrangements. 
Approximately  300  companies  annually 
rely  on  the  Rule  701  exemption.  The 
Rule  701  disclosure  takes  an  estimated 
2  hours  per  response  to  prepare  for  a  , 


total  annual  burden  of  600  hours.  We 
estimate  that  25%  of  the  2  hours  per 
response  (0.5  hours)  is  prepared  by  the 
company  for  a  total  annual  reporting 
burden  of  150  hours  (0.5  hours  per 
response  x  300  responses).  * 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  imposed  by  the  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Please  direct  your  written  comment  to 
Thomas  Bayer,  Director/Chief 
Information  Officer,  Securities  and 
Exchange*Commission,  c/o  Remi  Pavlik- 
Simon,  100  F  Street  NE.,  Washington, 
DC  20549  or  send  an  email  to:  PRA_ 
MaiIbox@sec.gov. 

Dated:  December  24,  2013. 

Elizabeth  M.  Murphy, 

Secretary. 

[FR  Doc.  2013-31240  Filed  12-30-13;  8:45  am] 

BILUNG  CODE  8011-01-f> 


SECURITIES  AND  EXCHANGE 
COMMISSION  . 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commissioil,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 

Extension: 

Rule  17f-5  OMB  Control  No.:  3235-0269, 
SEC  File  No.  270-259 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  the  existing  collection 
of  information  to  the  Office  of 
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Management  and  Budget  for  extension 
and  approval. 

Rule-17f-5  (17  CFR  270.17f-5)  under 
the  Investment  Company  Act  of  1940 
[15  U.S.C.  80a]  (the  “Act”)  governs  the 
custody  of  the  assets  of  registered 
management  investment  companies 
(“funds”)  with  custodians  outside  the 
United  States.  Under  rule  17f-5,  a  fund 
or  its  foreign  custody  manager  (as 
delegated  by  the  fund’s  board)  may 
maintain  the  fund’s  foreign  assets  in  the 
care  of  an  eligible  fund  custodian  under 
certain  conditions.  If  the  fund’s  board 
delegates  to  a  foreign  custody  manager 
authority  to  place  foreign  assets,  the 
fund’s  board  must  find  that  it  is 
reasonable  to  rely  on  each  delegate  the 
board  selects  to  act  as  the  fund’s  foreign 
custody  manager.  The  delegate  must 
agree  to  provide  written  reports  that 
notify  the  board  when  the  fund’s  assets 
are  placed  with  a  foreign  custodian  and 
when  any  material  change  occurs  in  the 
fund’s  custody  arrangements.  The 
delegate  must  agree  to  exercise 
reasonable  care,  prudence,  and 
diligence,  or  to  adhere  to  a  higher 
standard  of  care.  When  the  foreign 
custody  manager  selects  an  eligible 
foreign  custodian,  it  must  determine 
that  the  fund’s  assets  will  be  subject  to 
reasonable  care  if  maintained  with  that 
custodian,  and  that  the  written  contract 
that  governs  each  custody  arrangement 
will  provide  reasonable  care  for  fund 
assets.  The  contract  must  contain 
certain  specified  provisions  or  others 
that  provide  at  least  equivalent  care. 

The  foreign  custody  manager  must 
establish  a  system  to  monitor  the 
performance  of  the  contract  and  the 
appropriateness  of  continuing  to 
maintain  assets  with  the  eligible  foreign 
custodian. 

The  collection  of  information 
requirements  in  rule  17f-5  are  intended 
to  provide  protection  for  fund  assets 
maintained  with  a  foreign  bank 
custodian  whose  use  is  not  authorized 
by  statutory  provisions  that  govern  fund 
custody  arrangements,^  and  that  is  not 
subject  to  regulation  and  examination 
by  U.S.  regulators.  The  requirement  that 
the  fund  board  determine  that  it  is 
reasonable  to  rely  on  each  delegate  is 
intended  to  ensure  that  the  board 
carefully  considers  each  delegate’s 
qualifications  to  perform  its 
responsibilities.  The  requirement  that 
the  delegate  provide  written  reports  to 
the  board  is  intended  to  ensure  that  the 
delegate  notifies  the  board  of  important 
developments  concerning  custody 
arrangements  so  that  the  board  may 
exercise  effective  oversight.  The 
requirement  that  the  delegate  agree  to 


’  See  section  17(f}  of  the  Act.  15  U.S.C.  80a-17(f). 


exercise  reasonable  care  is  intended  to 
provide  assurances  to  the  fund  that  the 
delegate  will  properly  perform  its 
duties. 

The  requirements  that  the  foreign 
custody  manager  determine  that  fimd 
assets  will  be  subject  to  reasonable  care 
with  the  eligible  foreign  custodian  and 
under  the  custody  contract,  and  that 
each  contract  contain  specified 
provisions  or  equivalent  provisions,  are 
intended  to  ensure  that  the  delegate  has 
evaluated  the  level  of  care  provided  by 
the  custodian,  that  it  weighs  the 
adequacy  of  contractual  provisions,  and 
that  fund  assets  are  protected  by 
minimal  contractual  safeguards.  The 
requirement  that  the  foreign  custody 
manager  establish  a  monitoring  system 
is  intended  to  ensure  that  the  manager 
periodically  reviews  each  custody 
arrangement  and  takes  appropriate 
action  if  developing  custody  risks  may 
threaten  fund  assets.^ 

Commission  staff  estimates  that  each 
year,  approximately  130  registrants  ^ 
could  be  required  to  make  an  average  of 
one  response  per  registrant  under  rule 
17f-5,  requiring  approximately  2.5 
hours  of  board  of  director  time  per 
response,  to  make  the  necessary 
findings  concerning  foreign  custody 
managers.  The  total  annual  burden 
associated  with  these  requirements  of 
the  rule  is  up  to  approximately  325 
hours  (130  registrants  x  2.5  hours  per 
registrant).  The  staff  further  estimates 
that  during  each  year,  approximately  1 5 
global  custodians  are  required  to  make 
an  average  of  4  responses  per  custodian 
concerning  the  use  of  foreign  custodians 
other  than  depositories.  The  staff 
estimates  that  each  response  will  take 
approximately  270  hours,  requiring 
approximately  1080  total  hours 
annually  per  custodian.  The  total 
annual  burden  associated  with  these 
requirements  of  the  rule  is 
approximately  16,200  hours  (15  global 
custodians  x  1080  hours  per  custodian). 
Therefore,  the  total  annual  burden  of  all 
collection  of  information  requirements 
of  rule  17f-5  is  estimated  to  be  up  to 
16,525  hours  (325  +  16,200).  The  total 
annual  cost  of  burden  hours  is  estimated 
to  be  $5,609,200  (325  hours  x  $4000/ 
hour  for  board  of  director’s  time,  plus 
16,200  hours  x  $266/hour  for  a  ti-ust 


2  The  staff  believes  that  subcustodian  monitoring 
does  not  involve  “collection  of  information”  within 
the  meaning  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501—3520)  (“Paperwork 
Reduction  Act”). 

^  This  hgure  is  an  estimate  of  the  number  of  new 
funds  each  year,  based  on  data  reported  by  funds 
in  2012  on  Forms  N-IA,  N-2',  N— 4,  N-6,  and  S-6. 
In  practice,  not  all  funds  will  use  foreign  custody 
managers,  and  the  actual  figure  may  be  smaller. 

^  This  estimate  is  based  on  staff  research. 


administrator’s  time). 5  Compliance  with 
the  collection  of  information 
requirements  of  the  rule  is  necessary  to 
obtain  the  benefit  of  relying  on  the  . 
rule’s  permission  for  funds  to  maintain 
their  assets  in  foreign  custodians. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules  and 
forms. 

Written  comments  are  invited  on;  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Commission’s  estimate  of  the  burden  of 
the  collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Thomas  Bayer,  Chief  Information 
Officer,  Securities  and  Exchange 
Commission,  C/O  Remi  Pavlik-Simon, 
100  F  Street  NE.,  Washington,  DC 
20549;  or  send  an  email  to:  PRA_ 
Mailbox@sec.gov. 

Dated:  December  24,  2013. 

Elizabeth  M.  Murphy, 

Secretary. 

[FR  Doc.  2013-31242  Filed  12-30-13;  8:45  am] 

BILUNG  CODE  8011-01-P 


s  The  board  hourly  rate  is  based  on  fund  industry 
representations.  The  $266/hour  figure  for  a  trust 
administrator  is  from  SlFMA’s  Management  & 
Professional  Earnings  in  the  Securities  Industry 
2012,  modified  by  Commission  staff  to  account  for 
an  1800-hour  work-year  and  multiplied  by  5.35  to 
account  for  bonuses,  firm  size,  employee  benefits, 
and  overhead. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71180;  File  No.  SR-RNRA- 
2013-039] 

.Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc;  Order  Instituting 
Proceedings  To  Determine  Whether  To 
Disapprove  Proposed  Rule  Change  To 
Clarify  the  Classification  and 
Reporting  of  Certain  Securities  to 
FINRA 

December  24,  2013. 

I.  Introduction 

On  September  16,  2013,  the  Financial 
Industry  Regulatory  Authority,  Inc. 
(“FINRA”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”), 
pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b— 4  thereunder,^  a 
proposed  rule  change  to  clarify  the 
classification  and  reporting  of  certain 
securities  to  FINRA.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  September  30, 
2013.3  'The  Commission  received  two 
comments  on  the  proposal. On 
November  12,  2013,  FINRA  granted  the 
Commission  an  extension  of  time  to  act 
on  the  proposal  until  December  29, 
2013.  This  order  institutes  proceedings 
under  Section  19(b)(2)(B)  of  the  Act  ^  to 
determine  whether  to  disapprove  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

FINRA  employs  trade  reporting  rules 
that  generally  require  that  members 
report  over-the-counter  (“OTC”) 
transactions  in  eligible  debt  and  equity 
securities  to  FINRA.®  FINRA  Rule  6622 
requires  that  members  report 
transactions  in  “OTC  Equity  Securities” 
to  ORF  ^  and  the  Rule  6700  Series 


'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

®  See  Securities  Exchange  Act  Release  No.  70482 
(September  23.  2013).  78  FR  59995  (September  30, 
2013)  ("Notice”). 

*  See  Letters  to  the  Commission  from  Sean  Davy, 
Managing  Director,  Capital  Markets,  SIFMA,  dated 
October  21.  2013  (“SII^A  Letter”);  and  Manisha 
Kimmel,  Executive  Director,  Financial  Information 
Forum,  dated  October  31,  2013  (‘‘FIF  Letter"). 

*15  U.S.C.  78s(b)(2)(B). 

®  See  FINRA  Rules  6282  (relating  to  the 
Alternative  Display  Facility  (“ADF”)),  6380A 
(relating  to  the  FINRA/Nasdaq  Trade  Reporting 
Facility),  6380B  (relating  to  the  FINRA/NYSE  Trade 
Reporting  Facility),  6622  (relating  to  the  OTC 
Reporting  Facility  (“ORF”)),  and  6730  (relating  to 
the  Trade  Reporting  and  Compliance  Engine 
(“TRACE”)). 

^  FINRA  Rule  6420(f)  defines  “OTC  Equity 
Security”  to  include  “any  equity  security  that  is  not 
an  ‘NMS  stock’  as  that  term  is  defined  in  Rule 
600(b)(47)  of  SEC  Regulation  NMS;  provided, 
however,  that  the  term  ‘OTC  Equity  Security’  shall 


requires  members  to  report  transactions 
in  “TRACE-Eligible  Securities”  to 
TRACE.® 

The  current  proposal  would  clarify 
how  members  would  be  required  to 
report  two  classes  of  securities — 
“depositary  shares”  and  “capital  trust” 
(or  “trust  preferred”)  securities — under 
these  rules.  Both  classes  are  “hybrid” 
securities,  in  that  each  has  debt-  and 
equity-like  features.  According  to 
FINRA,  such  hybrid  securities  are 
frequently  designed  to  straddle  both 
classifications  for  a  variety  of  purposes, 
including  the  tax  treatment  applicable 
to  issuers  and  recipients  when 
distributions  are  made  (or  not  made)  to 
holders  of  the  security,  and  the 
treatment  of  the  principal  as  capital  for 
issuers  subject  to  capital  requirements.® 
FINRA  states  that  it  has  received 
requests  for  guidance  whether  such 
hybrid  securities  should  appropriately 
be  classified  as  equities,  and  thus 
reported  to  ORF,  or  debt  securities,  and 
thus  reported  to  TRACE. 

FINRA  has  proposed  to  classify 
depositary  shares,  when  not  listed  on  an 
equity  facility  of  a  national  securities 
exchange,^®  as  OTC  Equity  Securities 
under  FINRA  Rule  6420(f). As  such, 
depositary  shares  would  be  equity 
securities  reportable  to  ORF.  According 
to  FINRA,  depositary  shares  generally 
are  securities  that  represent  a  fractional 
interest  in  a  share  of  preferred  stock, 
and  preferred  stocks  are  considered 
equity  securities.  FINRA  notes  further 
that  depositary  shares  generally  entitle 
the  holder,  through  the  depositary,  to  a 
proportional  fractional  interest  in  the 


not  include  any  Restricted  Equity  Security.”  FINRA 
Rule  6420(k]  defrnes  “Restricted  Equity  Security”  to 
mean  “any  equity  security  that  meets  the  definition 
of  ‘restricted  security’  as  contained  in  Securities  Act 
Rule  144(a)(3).” 

®  FINRA  Rule  6710(a)  defines  “TRACE-Eligible 
Security”  to  include  “a  debt  security  that  is  United 
States  (‘U.S.’)  dollar-denominated  and  issued  by  a 
U.S.  or  foreign  private  issuer,  and,  if  a  ‘restricted 
security’  as  defined  in  Securities  Act  Rule  144(a)(3),  • 
sold  pursuant  to  Securities  Act  Rule  144A.” 

«  See  Notice,  78  FR  at  59996. 

FINRA ’s  proposed  interpretation  would  apply 
solely  to  a  hybrid  security  that  is  not  listed  on  an 
equity  facility  of  a  national  securities  exchange. 

See,  e.g.,  FINRA  Trade  Reporting  Notice,  February 
22,  2008  (applying  TRACE  reporting  requirements, 
distinguishing  between  listed  and  unlisted 
securities,  and  required-members  to  report 
transactions  in  unlisted  convertible  debt  and 
unlisted  equity-linked  notes  to  TRACE,  and  OTC 
transactions  in  convertible  debt  and  equity-linked 
notes  listed  on  an  equity  facility  of  a  national 
securities  exchange  to  an  appropriate  FINRA  equity 
trade  reporting  facility  for  NMS  stocks  (the  ADF  or 
a  trade  reporting  facility  (“TRF”)).  For  purposes  of 
FINRA’s  proposed  rule  change,  the  term  “listed  on 
an  equity  facility  of  a  national  securities  exchange” 
would  mean  a  securityUhat  qualifres  as  an  NMS 
stock  (as  defined  in  Rule  600(b)(47)  of  Regulation 
NMS)  as  distinguished  from  a  security  that  is  listed 
on  a  bond  facility  of  a  national  securities  exchange. 

”  See  supra  note  7. 


rights,  powers,  and  preferences  of  the 
preferred  stock  represented  by  the 

depositary  share.  ^2 

Under  the  proposal,  FINRA  members 
would  be  required  to  request  a  symbol 
for  a  depository  share,  if  one  had  not 
already  been  assigned,  and  to  report 
transactions  in  depositary  shares  in 
accordance  with  ORF  requirements. 
Thus,  the  price  of  the  transaction  would 
be  reported  as  the  dollar  price  per  share 
and  volume  should  be  reported  as  the 
number  of  depositary  shares  traded.^® 

With  respect  to  capital  trust  (or  trust 
preferred)  securities,  FINRA  has 
proposed  to  include  such  securities  , 
within  the  definition  of  “TRACE- 
Eligible  Security”  under  FINRA  Rule 
6710(a). Thus,  members  would  be 
required  to  report  transactions  in  such 
securities  to  TRACE  according  to 
applicable  TRACE  reporting 
requirements.  For  example,  members 
would  be  required  to  report  price  as  a 
percentage  of  par  value  and  volume  as 
the  total  par  value  of  the  transaction 
(not  the  number  of  bonds  traded). 

In  explaining  its  proposed 
classification  of  capital  trust  securities, 
FINRA  noted  that,  historically,  many  of 
these  securities — particularly  those 
issued  with  $1,000  par  value  and  not 
listed  on  an  equity  facility  of  a  national 
securities  exchange — were  reported  to 
Fixed  Income  Pricing  System  (“FIPS”) 
prior  to  the  implementation  of 
TRACE. When  TRACE  was  proposed, 
reporting  of  FIPS  securities  was  to  be 
transferred  to  TRACE.  FINRA  also 
noted  that,  as  part  of  the  original  TRACE 
“proposal,  FINRA  (then  NASD) 
specifically  identified  capital  trust 
securities  in  a  list  of  instruments  that 
NASD  considered  TRACE-Eligible 
Securities,  which  would  be  reported  to 


See  Notice,  78  FR  at  59996, 

1*  See  FINRA  Rule  6622;  see  also  Trade  Reporting 
FAQ  101.6,  available  at  www.finra.org/Industry/ 
Regulation/Guidance/ p038942tt  101. 

See  supra  note  8. 

1*  See  FINRA  Rule  6730. 

1®  FINRA  (formerly,  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”))  operated  FIPS 
through  its  then-subsidiary,  NASDAQ.  FIPS 
commenced  operation  in  April  1994  and  collected 
transaction  and  quotation  information  on  domestic, 
registered,  non-convertible  high-yield  corporate 
bonds.  OTC  capital  trust  securities  and  trust 
preferred  securities  were  treated  as  FIPS  securities 
and  often  included  in  the  regularly  published  lists 
of  th^  most  actively-traded  FIPS  securities,  referred 
to  as  the  “FIPS  50.”  See  Securities  Exchange  Act 
Release  No.  43873  (January  23,  2001),  66  FR  8131 
(January  29,  2001)  (Order  Approving  Propo’sed  Rule 
Change  and  Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment  No.  4,  ■ 
Relating  to  the  Creation  of  a  Corporate  Bond  Trade 
Reporting  and  Transaction  Dissemination  Facility 
and  the  Elimination  of  Nasdaq’s  Fixed  Income 
Pricing  System)  (File  No.  SR-NASD-99-65)  ■ 

(“TRACE  Approval  Order”). 

’2  See,  e.g.,  TRACE  Approval  Order,  66  FR  at 
8132-8133,  nn.  13  and  16. 
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TRACE  and  otherwise  subject  to  the 
Rule  6700  Series  requirements.^® 

FINRA  stated  that  the  proposed  rule 
change  would  apply  only  on  a 
prospective  basis.  It  would  not  require 
FINRA  members  to  review  old  trades 
and  cancel  and  re-report  those  trades  if 
they  were  reported  contrary  to  the  terms 
of  the  proposal.  If  the  proposal  became 
effective,  however,  it  would  require 
FINRA  members  to  cancel  and  re-report 
trades  that  occurred  after  the  date  of  the  ^ 
proposal’s  effectiveness  if  those  trades 
were  reported  incorrectly.^® 

III.  Comment  Letters 

As  noted  above,  the  Commission 
received  two  comment  letters 
concerning  the  proposal. 2°  Both 
comment  letters  express  concern  with  • 
FINRA’s  proposed  guidance  regarding 
trade  reporting  of  hybrid  preferred 
securities,  such  as  depositary  shares, 
and  contend  that  hybrid  securities 
currently  being  reported  to  TRACE 
should  continue  to  be  reported  to 
TRACE.  FINRA  has  not  yet  submitted  a 
response  to  the  comments. 

The  commenters  make  several 
arguments  as  to  why  depositary  shares 
should  continue  to  be  reported  to 
TRACE,  rather  than  to  ORF,  as  the 
proposal  would  require.  According  to 
the  commenters,  it  is  longstanding 
market' practice  to  treat  depositary 
shares  more  like  debt  than  equity 
securities.  The  commenters  also  claim 
that  it  would  be  overly  burdensome  for 
market  participants  to  make  the 
technological  changes  required  to  report 
trades  in  depositary  shares  to  ORF 
rather  than  TRACE. 

One  of  the  commenters  states  that 
investors  evaluate  hybrid  securities, 
including  depositary  shares,  based  upon 
their  fixed  income  attributes.  According 
to  this  commenter,  depositary  shares 
with  a  par  value  of  $1,000  have 
historically  been  traded  and  sett^gd  with 
a  debt  convention,  meaning  on  the  basis 
of  yield  and  credit  quality  rather  than  • 
on  the  potential  for  capital 
appreciation.^^  As  a  result,  the 
commenter  states,  investors  in  hybrid 
securities,  often  institutional  investors, 

In  SR-NASD-99-65.  FINRA  (then  NASD) 
indicated  that  capital  trust  securities  would  be 
TRACE-Eligible  Securities.  See  Securities  Exchange 
Act  Release  No.  42201  (December  3, 1999),  64  FR 
69305,  69309  (December  10, 1999)  (Notice  of  Filing 
of  Proposed  Rule  Change  Relating  to  the  Creation 
of  a  Corporate  Bond  Trade  Reporting  and 
Transaction  Dissemination  Facility  and  the 
Elimination  of  Nasdaq’s  Fixed  Income  Pricing 
System  (“FIPS")).' 

’9  See  Notice,  78  FR  at  59996-97. 

29  See  supra  note  4. 

2’  See  SIFMA  Letter  at  6.  See  also  FIF  Letter  at 
.  1  (stating  generally  that  the  depositary  shares  “are 
traded  as  fixed  income  securities”). 


make  portfolio  allocations  based  on 
yield,  time  to  first  call,  and  credit  rating 
among  other  debt-like  characteristics. 22 
The  commenter  acknowledges, 
however,  that  hybrid  securities, 
including  depositary  shares,  may  also  be 
issued  with  par  values  less  than  $1,000, 
and  that  such  smaller  par  value 
securities  most  often  trade  as  equity 
securities  in  an  equity  format.23 

This  commenter  takes  the  position 
that  there  is  justification  to  support  the 
current  market  practice  of  treating 
depositary  shares  with  $1,000  par  value 
or  greater  as  debt  securities.  For 
instance,  the  commenter  notes  that 
hybrid  securities,  including  depositary 
shares,  generally  hold  a  similar  priority 
in  the  capital  structure,  meaning  they 
are  paid  after  all  other  debt  and  prior  to 
common  equity.^'*  Additionally, 
according  to  the  commenter,  hybrid  , 
securities  tend  to  share  core 
characteristics  such  as  a  fixed  coupon  or 
dividend  and  a  lack  of  voting  rights 
beyond  statutory  requirements,  similar 
to  the  voting  rights  associated  with  debt 
indentures.  Hybrid  securities  also  may 
or  may  not  be  callable,  and  they  may 
have  a  specific  maturity  date.^s  Finally, 
the  commenter  cites  a  number  of  cases 
where  it  believes  the  Commission  has 
suggested  that  preferred  securities  may 
properly  be  classified  as  debt 
securities.2® 

Furthermore,  this  commenter  also 
identifies  what  it  believes  may  be  a 
significant  harmful  consequence  of  ‘ 
changing  market  practice  with  respect  to 
the  classification  of  depositary  shares. 
The  commenter  notes  that  hybrid 
preferred  securities,  including 
depositary  shares,  are  often  issued  by 
banks  because  of  how  the  securities  are 
treated  for  purposes  of  calculating  a 
bank’s  regulatory  capital.  The 
commenter  states  that  such  securities 
are  likely  to  become  more  important  to 
banks  as  new,  stricter  standards 
concerning  banks’  capital  ratios  take 
effect.  Absent  a  robust  secondary 
market,  the  commenter  contends,  banks 
may  be  limited  in  their  ability  to  issue 
hybrid  preferred  securities,  which  could 
impact  their-  ability  to  comply  with 
regulatory  capital  requirements.  The 
commenter  believns  that,  to  the  extent 
the  proposal  would  change  the  way 
depositary  shares  are  traded,  it  could 
dampen  the  secondary  market  by 
creating  investor  confusion  or  rendering 

22  See  SIFMA  Letter  at  6. 

22  See  id.  at  7,  n.  14. 

24  See  id.  at  6. 

2s  See  id. 

28  See  id.  at  8-9. 


the  securities  ineligible  for  inclusion  in 
fixed  income  indices.22 

Both  commenters  question  the  ability 
of  market  participants  to  adapt  their 
systems  to  comply  with  the  proposed 
reclassification  of  depositary  shares.  As 
one  commenter  notes,  the  data  fields 
captured  by  FINRA’s  ORF  are  different 
than  those  captured  by  TRACE.  For 
example,  ORF  collects  for  each 
transaction  the  price  per  share  and 
number  of  shares  traded.  It  does  not 
have  a  data  field  for  an  accrued  coupon 
or  dividend,  information  captured  as 
part  of  debt  transactions  reported  to 
TRACE.28  Along  the  same  lines,  the 
second  commenter  notes  that  investors 
may  prefer  to  receive  confirmations  of 
their  depositary  share  trades  with  the 
additional  data  fields  that  TRACE 
collects  but  ORF  does  not.^® 
Furthermore,  the  second  commenter 
points  out,  many  firms  have  bifurcated 
trading,  operations,  and  technology 
architecture  for  equities  and  debt  that  is 
tailored  to  the  order  lifecycle  needs  of 
each  type  of  instrument,  including  order 
entry,  market  data,  trade  reporting,  and 
settlement.®®  In  this  commenter’s  view, 
the  costs  of  altering  such  architecture 
are  not  warranted.®^  The  first 
commenter  expressed  similar  sentiment, 
and  it  also  urged  FINRA  to  allow 
sufficient  implementation  time  should  it 
proceed  with  the  proposal. 

Aside  from  arguing  for  a  particular 
treatment  for  depositary  shares,  the  first 
commenter  expressed  its  belief  that  the 
proposal  does  not  contain  sufficient 
guidance  to  clearly  apply  to  the  range  of 
hybrid  securities  traded  throughout  the 
marketplace.  This  commenter  offered 
several  alternative  formulations  of  the 
guidance  that  it  believes  would  more 
thoroughly  define  the  criteria  by  which 
a  security  would  be  classified  as 
reportable  to  ORF  or  TRACE.®® 

IV.  Proceedings  to  Determine  Whether 
to  Disapprove  SR-FINRA-201 3-039 
and  Grounds  for  Disapproval  Under 
Consideration 

The  Commission  is  instituting 
proceedings  pursuant  to  Section 
19(b)(2)(B)  of  the  Act  ®'*  to  determine 
whether  the  proposals  should  be 
disapproved.  Institution  of  such 

22  See  id.  at  5. 

28  See  id.  at  7. 

29  See  FIF  Letter  at  4. 

See  id.  at  1. 

2'  See  id.  at  3-4.  This  commenter  also  lists  a 
number  of  other  potential  downstream  impacts  that 
it  believes  FINRA  should  consider  at  greater  length 
before  proceeding  with  the  proposal.  See  id.  at  2— 

3. 

22  See  SIFMA  Letter  at  12-14. 

See  id.  at  11-12. 

24  15  U.S.C.  78s(b)(2)(B). 
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proceedings  is  appropriate  at  this  time 
in  view  of  the  legal  and  policy  issues 
raised  by  the  proposals.  Institution  of 
disapproval  proceedings  does  not 
indicate  that  the  Commission  has 
reached  any  conclusions  with  respect  to 
any  of  the  issues  involved.  Rather,  as 
described  in  greater  detail  below,  the 
Commission  seeks  and  encourages 
interested  persons  to  provide  additional 
comment  on  the  proposals. 

Pursuant  to  Section  19(b)(2)(B),35  the 
Commission  is  providing  notice  of  the 
grounds  for  disapproval  under 
consideration.  The  Commission  notes 
that  Section  15A(b)(9)  of  the  Act 
requires  that  FINRA’s  rules  be  designed 
to,  among  other  things,  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Commenters  have  raised 
concerns  about  whether  the  proposed 
reclassification  of  depositary  shares  for 
trade  reporting  purposes  could  cause 
harm  to  the  market  for  hybrid  preferred 
securities.  They  have  also  questioned 
whether  the  proposal  could  cause 
investor  confusion,  and  whether  it  is 
sufficiently  detailed  to  provide  adequate 
guidance  to  market  participants. 

The  Commission  believes  that  these 
concerns  raise  questions  as  to  whether 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Section 
15A(b)(9)  of  the  Act,  including  whether 
they  would  promote  just  and  equitable 
principles  of  trade,  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest. 
As  of  the  date  of  this  order,  FINRA  had 
not  yet  addressed  the  comments  by,  for 
example,  amending  the  proposal  to 
respond  to  comments  or  arguing  that  the 
proposal  should  be  approved  by  the 
Commission  in  its  present  form 
notwithstanding  the  comments.  The 
self-regulatory  organization  submitting 
the  proposal  bears  the  burden  of 
demonstrating  that  it  is  consistent  with 
the  Act,  and  given  the  outstanding 
comments,  FINRA  has  not  at  this  time 
satisfied  that  burden. Accordingly,  the 
Commission  believes  that  it  is 
appropriate  at  this  time  to  issue  this 
order  to  institute  proceedings  under 
Section  19(b)(2)(B)  of  the  Act  to 
determine  whether  to  disapprove  the 
proposed  rule  change. 


**  See  id. 

“15  U.S.C.  78o-3(b)(6). 

”  See  17  CFR  201.700(b)(3). 


V.  Procedure:  Request  for  Written 
Comments 

The  Commission  requests  that 
interested  persons  provide  written 
submissions  of  their  views,  data,  and 
arguments  with  respect  to  the  concerns 
identified  above,  as  well  as  any  others 
they  may  have  with  the  proposed  rule 
change.  In  particular,  the  Commission 
invites  the  written  views  of  interested 
persons  concerning  whether  the 
proposed  rule  change  is  inconsistent 
with  Section  15A(b)(9)  or  any  other 
provision  of  the  Act,  or  the  rules  and 
regulation  thereunder.  Although  there 
do  not  appear  to  be  any  issues  relevant 
to  approval  or  disapproval  which  would 
be  facilitated  by  an  oral  presentation  of 
views,  data,  and  arguments,  the 
Commission  will  consider,  pursuant  to 
Rule  19b— 4,  any  request  for  an 
opportunity  to  make  an  oral 
presentation.^® 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  regarding  whether  the 
proposed  rule  changes  should  be 
[approved  or]  disapproved  by  January 
21,  2014.  Any  person  who  wishes  to  file 
a  rebuttal  to  any  other  person’s 
submissidn  must  file  that  rebuttal  by 
February  4,  2014. 

Comments  ijiay  be  submitted  by  any 
of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
ruks/sro.shtml);  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
FINRA-2013-039  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-FINRA-2013-039.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will, 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 


Section  19(b)(2)  of  the  Act,  as  iunended'by  the 
Securities  Act  Amendments  of  1975,  Public  Law 
94-29  (June  4, 1975),  grants  the  Commission 
flexibility  to  determine  what  type  of  proceeding — 
either  oral  or  notice  and  opportunity  for  written 
comments — is  appropriate  for  consideration  of  a 
particular  proposal  by  a  self-regulatory 
organization.  See  Securities  Act  Amendments  of 
1975,  Senate  Comm,  on  Banking.  Housing  &  Urban 
Affairs,  S.  Rep.  No.  75, 94th  Cong.,  1st  Sess.  30 
(1975). 


rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
'available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
publicly  available.  All  submissions 
should  refer  to  File  Number  SR-FINRA- 
2013-039  and  should  be  submitted  on 
or  before  January  21,  2014.  Rebuttal 
comments  should  be  submitted  by 
February  4,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.3® 

Elizabeth  M.  Murphy, 

Secretary. 

[FR  Doc.  2013-31226  Filed  12-30-13;  8:45  am] 
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COMMISSION 

[Release  No.  34-71181;  File  No.  SR-Topaz- 
2013-19] 

Self-Regulatory  Organizations;  Topaz 
Exchange,  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Ruie  Change  to  More  Specificaliy 
Address  the  Number  and  Size  of 
Contr^artjes  to  a  Qualified 
Contingent  Cross  Order 

December  24,  2014. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  2013,  Topaz  Exchange,  LLC  (d/b/a 
ISE  Gemini)  (the  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  items 
have  been  "prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


“17  CFR  200.30-3(a)(57). 
1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Rule  715  (Types  of  Orders)  to  more 
specifically  address  the  number  and  size 
of  contra-parties  to  a  Qualified 
Contingent  Cross  Order  (“QCC  Order”). 
The  text  of  the  proposed  rule  change  is 
available  on  the  Exchange’s  Internet 
Web  site  at  htip://www.ise.com,  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statennent  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposal  is  to 
expand  the  availability  of  QCC  Orders 
by  permitting  multiple  contra-parties  on 
a  QCC  Order.  Under  the  proposal, 
multiple  contra-parties  would  be 
allowed,  so  long  as  each  contra-party 
order  consists  of  an  order  for  at  least 
1,000  contracts;  provided  however,  that 
the  originating  QCC  Order  must  also  be 
for  at  least  1,000  contracts  (in  addition 
to  meeting  the  other  requirements  of  a 
QCC  Order).  This  is  intended  to 
accommodate  multiple  contra-parties,  as 
explained  further  below. 

A  QCC  Order  must  be  comprised  of  an 
order  to  buy  or  sell  at  least  1,000 
contracts  ^  that  is  identified  as  being 
part  of  a  qualified  contingent  trade,'* 


3  In  the  case  of  Mini  Options,  the  minimum  size 
is  10,000  contracts. 

*  A  “qualified  contingent  trade”  is  a  transaction 
consisting  of  two  or  more  component  orders, 
executed  as  agent  or  principal,  where:  (a)  At  least 
one  component  is  an  NMS  Stock,  as  defined  in  Rule 
600  of  Regulation  NMS  under  the  Exchange  Act;  (b) 
all  components  are  effected  with  a  product  or  price 
contingency  that  either  has  been  agreed  to  by  all  the 
respective  counterparties  or  arranged  for  by  a 
broker-dealer  as  principal  or  agent;  (c)  the  execution 


coupled  with  a  contra-side  order  to  buy 
or  sell  an  equal  number  or  contracts. 

QCC  Orders  are  automatically  executed 
upon  entry  provided  that  the  execution 
(i)  is  not  at  the  same  price  as  a  Priority 
Customer  Order  on  the  Exchange’s  limit 
order  book  and  (ii)  is  at  or  between  the 
NBBO.  QCC  Orders  will  be 
automatically  canceled  if  they  cannot  be 
executed.  QCC  Orders  may  only  be 
entered  in  the  regular  trading 
increments  applicable  to  the  options 
class  under  Rule  710  (Minimum  Trading 
Increments). 

The  QCC  Order  type  was  approved  for 
the  Exchange  in  its  current  form  on 
February  24,  2011  {sic].^  It  was  always 
the  Exchange’s  jntent  and 
understanding  when  drafting  the  rule 
text  that  a  QCC  Order  could  involve 
multiple  contra-parties  of  the  QCC  trade 
when  the  originating  QCC  Order 
consisted  of  at  least  1,000  contracts. 
However,  the  rule  language  addressing 
the  contra-side  of  a  QCC  Order  is 
drafted  from  the  perspective  of  how  the 
QCC  Order  gets  entered  into  the 
Exchange  system.  Specifically,  the 
contra-side  order  to  a  QCC  Order  will 
always  be  entered  as  a  single  order,  even 
if  that  order  consists  of  multiple  contra- 
parties  who  are  allocated  their  portion 
of  the  trade  in  a  post-trade  allocation. 
Notwithstanding  the  foregoing,  the  . 
literal  wording  of  the  current  QCC  Order 
rule  could  result  in  a  more  limited 
interpretation  of  the  rule.  Therefore,  the 
Exchange  now  proposes  to  make  it  clear 
that  a  QCC  Order  must  involve  a  single 
order  for  at  least  1 ,000  contracts  on  the 
originating  side,  but  that  it  may  consist 
of  multiple  orders  on  the  opposite, 
contra-side,  so  long  as  each  of  the 
contra-side  orders  is  for  at  least  1 ,000 
contracts. 

For  instance,  a  5,000  contract 
originating  QCC  Order  to  buy  could, 
under  this  proposal,  be  coupled  with 
two  contra-side  orders  to  sell  2,500 
contracts  each.  Similarly,  a  5,000 
contract  originating  QCC  Order  to  buy 
could,  under  this  proposal,  be  coupled 
with  a  [sic]  two  contra-side  orders' to 
sell,  one  for  4,000  contracts  and  one  for 


of  one  component  is  contingent  upon  the  execution 
of  all  other  components  at  or  near  the  same  time; 

(d)  the  specihc  relationship  between  the  component 
orders  (e.g.,  the  spread  between  the  prices  of  the 
component  orders)  is  determined  by  the  time  the 
contingent  order  is  placed;  (e)  the  component 
orders  bear  a  derivative  relationship  to  one  another, 
represent  different  classes  ofshares  of  the  same 
issuer,  or  involve  the  securities  of  participants  in 
mergers  or  with  intentions  to  merge  that  have  been 
announced  or  cancelled;  and  (f)  the  transaction  is 
fully  hedged  (without  regard  to  any  prior  existing 
position)  as  a  result  of  other  components  of  the 
contingent  trade. 

*  See  Securities  Exchange  Act  Release  No.  70050 
(July  26,  2013),  78  FR  46622  (August  1,  2013)  (File 
No.  10-209). 


1,000  contracts.  In  the  above  examples, 
each  sell  (contra-side)  order  needs  to  be 
for  a  minimum  of  1,000  contracts, 
provided  that  the  total  of  all  sell  (contra- 
side)  orders  equals  the  size  of  the 
originating  order  and  that  originating 
order  is  at  least  1,000  contracts. 

Accordingly,  the  Exchange  is 
proposing  to  amend  the  definition  of 
QCC  Order  to  clarify  that  an  originating 
order  to  buy  or  sell  at  least  1,000 
contracts  coupled  with  a  contra-side 
order  or  orders  totaling  an  equal  number 
of  contracts  is  permitted,  so  long  as  each 
contra-side  order  is  for  at  least  1,000 
contracts. 

2.  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  ®  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest  by  amending  the  rule 
text  to  more  clearly  definmg  the  QCC 
Order,  Specifically,  because  the 
proposal  clarifies  that  a  QCC  Order 
permits  multiple  contra-parties,  it 
should  therefore  provide  members  and 
participants  with  certainty  as  to  what  is 
•allowed  and,  therefore,  provide  more 
opportunity  to  participate  in  QCC 
trades,  consistent  with  the  key 
principles  behind  the  QCC  Order. 

In  approving  QCC  Orders,  the 
Commission  has  stated  that  “.  .  . 
qualified  contingent  trades  are  of  benefit 
to  the  market  as  a  whole  and  a 
contribution  to  the  efficient  functioning 
of  the  securities  markets  and  the  price 
discovery  process.”  ^  The  Commission 
“also  has  recognized  that  contingent 
trades  can  be  useful  trading  tools  for 
investors  and  other  market  participants, 
particularly  those  who  trade  the 
securities  of  issuers  involved  in 
mergers,  different  classes  of  shares  of 
the  same  issuer,  convertible  securities, 
and  equity  derivatives  such  as  options 
[emphasis  added].”  ®  In  light  of  these 
benefits,  the  Exchange  believes  that  the 
proposal  should  improve  the  usefulness 
of  the  QCC  Order  without  raising  novel 
regulatory  issues,  because  the  proposal 
does  not  impact  the  fundamental 
aspects  of  this  order  type — it  merely 


6  15  U.S.C.  78f(b)(5). 

^  QCC  Approval  Order  at  text  accompeinying 
footnote  115. 

6  QCC  Approval  Order  at  Section  III.  A.  citing 
Securities  Exchange  Act  Release  No.  54389  (August 
31.  2006),  71  FR  52829  (September  7,  2006) 
(Original  QCT  Exemption). 
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permits  multiple  contra-parties,  while 
preserving  the  1,000  contract  minimum. 

Consistent  with  Section  6(b)(8)  of  the 
Act,  the  Exchange  seeks  to  compete 
with  other  options  exchanges  for  QCC 
Orders  involving  multiple  parties, 
including  where  there  are  multiple 
contra-parties.  The  Exchange  believes 
that  this  will  be  beneficial  to 
participants  because  allowing  multiple 
contra-parties  of  at  least  1,000  contracts 
should  foster  competition  for  hlling  one 
side  of  a  QCC  Order  and  thereby  result 
in  potentially  better  prices,  as  opposed 
to  only  allowing  one  contra-party  and, 
thereby  requiring  that  contra-party  to  do 
a  larger  size  order  which  could  result  in 
a  worse  price  for  the  trade. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  In  fact,  the 
proposal  is  intended  to  relieve  a  burden 
on  competition,  which  results  from 
different  exchanges  interpreting  their 
rules  differently.  Among  the  options 
exchanges,  the  Exchange  believes  that 
the  proposal  to  allow  multiple  contra- 
parties  of  at  least  1,000  contracts  should 
foster  competition  for  filling  the  contra- 
side  of  a  C^C  order  and  thereby  result 
in  potentially  better  prices  for  such 
orders.  * 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest,  does  not  impose  any  significant 
burden  on  competition,  and,  by  its 
terms,  does  not  become  operative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  ®  of  the  Act  and  Rule  19b- 
4(f)(6) thereunder.  The  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 


»15  U.S.C.  78s(b)(3)(A). 

17  CFR.  240.196-4(0(6). 


rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  the  proposed 
rule  change. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  vievvs,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
Ihe  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  Email  to  rule-comments® 
sec.gov.  Please  include  File  No.  SR- 
Topaz-2013-19  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549—1090. 

All  submissions  should  refer  to  File 
Niunber  SR-Topaz-2013-19.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commissions 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  200  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 


identifying  iriformation  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-Topaz- 
2013-19  and  should  be  submitted  by 
January  21,2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Elizabeth  M.  Murphy, 

Secretary. 

(FR  Doc.  2013-31227  Filed  12-30-13;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71183;  File  No.  SR- 
.  NYSEMKT-2013-86] 

Self-Regulatory  Organizations;  NYSE 
MKT  LLC;  Notice  of  Designation  of  a 
Longer  Period  for  Commission  Action 
on  Proposed  Rule  Change,  as  Modified 
'  by  Amendment  No.  1  Thereto,  To 
Adopt  Commentary  .03  to  Rule  980NY 
To  Limit  the  Volume  of  Complex 
Orders  by  a  Single  ATP  Holder  During 
the  Trading  Day 

December  24,  2013. 

On  October  28,  2013,  NYSE  MKT  LLC 
(the  “Exchange”  or  “NYSE  MKT”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b— 4  thereunder, 2  a  proposed  rule 
change  to  adopt  Commentary  .03  to 
NYSE  MKT  Rule  980NY  to  limit  the 
volume  of  complex  orders  that  may  be 
entered  by  a  single  ATP  Holder  during 
the  trading  day.  On  November  5,  2013, 
the  Exchange  submitted  Amendment 
No.  1  to  the  proposed  rule  change.  The 
proposed  rule  change,  as  modified  by 
Amendment  No.  1  thereto,  was 
published  for  comment  in  the  Federal 
Register  on  November  13,  201 3. ^  The 
Commission  received  no  comments  on 
the  proposed  rule  change. 

Section  19(b)(2)  of  the  Act'*  provides 
that,  within  45  days  of  the  publication 
of  notice  of  the  filing  of  a  proposed  rule 
change,  or  within  such  longer  period  up 
to  90  days  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its 
reasons  for  so  finding  or  as  to  which  the 
self-regulatory  organization  consents, 
the  Commission  shall  either  approve  the 


”17  CFR  200.30-3(a)(12). 

’  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  70816 
(November  6,  2013),  78  FR  68111. 

« 15  U.S.C.  78s(b)(2). 
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proposed  rule  change,  disapprove  the 
proposed  rule  change,  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved.  The  45th  day  for  this  filing 
is  December  28,  2013.  The  Commission 
finds  that  it  is  appropriate  to  designate 
a  longer  period  within  which  to  take 
action  on  the  proposed  rule  change  so 
that  it  has  . sufficient  time  to  consider  the 
proposed  rule  change.  Therefore,  the 
Commission  is  extending  this  45-day 
time  period. 

Accordingly,  the  Commission, 
pursuant  to  Section  19(b)(2)  of  the  Act,® 
designates  January  3,  2014,  aS  the  date 
by  which  the  Commission  should  either 
approve  or  disapprove  or  institute 
proceedings  to  determine  whether  to 
disapprove  the  proposed  rule  change. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.** 

Elizabeth  M.  Murphy, 

Secretary. 

[FR  Doc.  2013-31230  Filed  12-30-13:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION  ' 

[Release  No.  34-71 1 84;  File  No.  SR- 
NYSEArca-2013-115] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Designation  of  a 
Longer  Period  for  Commission  Action 
on  Proposed  Ruie  Chhnge,  as  Modified 
by  Amendment  No.  1  Thereto,  To 
Adopt  Commentary  .03  to  Rule  6.91  To 
Limit  the  Volume  of  Complex  Orders 
by  a  Single  OTP  Holder  or  OTP  Firm 
During  the  Trading  Day 

December  24,  2013. 

On  October  28,  2013,  NYSE  Area,  Inc. 
(the  “Exchange”  or  “NYSE  Area”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b-4  thereunder, 2  a  proposed  rule 
change  to  adopt  Commentary  .03  to 
NYSE  Area  Rule  6.91  to  limit  the 
volume  of  complex  orders  that  may  be 
entered  by  a  single  OTP  Holder  or  OTP 
Firm  during  the  trading  day.  On 
November  5,  2013,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  The  proposed 
rule  change,  as  modified  by  Amendment 
No.  1  thereto,  was  published  for 
comment  in  the  Federal  Register  on 


5 15  U.S.C.  78s(b)(2). 

6 17  CFR  200.30-3(aK31). 
*  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 


November  13,  2013.®  The  Commission 
received  no  comments  on  the  proposed 
rule  change. 

Section  19(b)(2)  of  the  Act'*  provides 
that,  within  45  days  of  the  publication 
of  notice  of  the  filing  of  a  proposed  rule 
change,  or  within  such  longer  period  up 
to  90  days  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its 
reasons  for  so  finding  or  as  to  which  the 
self-regulatory  organization  consents, 
the  Commission  shall  either  approve  the 
proposed  rule  change,  disapprove  the 
proposec^rule  change,  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved.  The  45th  day  for  this  filing 
is  December  28,  2013.  The  Commission 
finds  that  it  is  appropriate  to  designate 
a  longer  period  within  which  to  take 
action  on  the  proposed  rule  change  so 
that  it  has  sufficient  time  to  consider  the 
proposed  rule  change.  Therefore,  the 
Commission  is  extending  this  45-day 
time  period. 

Accordingly,  the  Commission, 
pursuant  to  Section  19(b)(2)  of  the  Act,® 
designates  January  3,  2014,  as  the  date 
by  which  the  Commission  should  either 
approve  or  disapprove  or  institute 
proceedings  to  determine  whether  to 
disapprove  the  proposed  rule  change. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.** 

Elizabeth  M.  Murphy, 

Secretary. 

|FR  Doc.  2013-31237  Filed  12-30-13*  8:45  am] 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71182;  File  No.  SR-ISE- 
2018-71] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 
LLC;  Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  To  More  Specifically  Address 
the  Number  and  Size  of  Contra-Parties 
to  a  Qualified  Contingent  Cross  Order 

December  24,  2013. 

.  Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),*  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  December 
18,  2(Jl3,  the  International  Securities 


2  See  Securities  Exchange  Act  Release  No.  70817 
tNovember  6,  2013),  78  FR  68113. 

« 15  U.S.C.78s(b)(2). 

5 15  U.S.C.'78s(b)(2). 

6 17  CFR  200.30-3(a)(31). 

*  15  U.S.C.  78S(b)(l). 

2  17CFR240.19b-^.  '  . 


Exchange,  LLC  (the  “Exchange”  or  the 
“ISE”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”)  ' 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Rules  504  (Series  of  Options  Contracts 
Open  for  Trading)  and  715  (Types  of 
Orders)  to  more  specifically  address  the 
nuigber  and  size  of  contra-parties  to  a 
Qualified  Contingent  Cross  Order  (“QCC 
.Order”).  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Internet  Web  site  at  http://wt\'w.i se.com, 
at  the  principal  office  of  the  Exchange, 
and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.. The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposal  is  to 
expand  the  availability  of  QCC  Orders 
by  permitting  multiple  contra-parties  on 
a  QCC  Order.  Under  the  proposal, 
multiple  contra-parties  would  he 
allowed,  so  long  as  each  contra-party 
order  consists  of  an  order  for  at  least 
1,000  contracts;  provided  however,  that 
the  originating  QCC  Order  must  also  be 
for  at  least  1,000  contracts  (in  addition 
to  meeting  the  other  requirements  of  a 
QCC  Order).  This  is  intended  to 
accommodate  multiple  contra-parties,  as 
explained  further  below. 

A  QCC  Order  must  be  comprised  of  an 
order  to  buy  or  sell  at  least  1 ,000 
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contracts  ^  that  is  identified  as  being 
part  of  a  qualified  contingent  trade,'* 
coupled  with  a  contra-side  order  to  buy 
or  sell  an  equal  number  or  contracts. 

QCC  Orders  are  automatically  executed 
upon  entry  provided  that  the  execution 
(i)  is  not  at  the  same  price  as  a  Priority 
Customer  Order  on  the  Exchange’s  limit 
order  book  and  (ii)  is  at  or  between  the 
NBBO.  QCC  Orders  will  be 
automatically  canceled  if  they  cannot  be 
executed.  QCC  Orders  may  only  be 
entered  in  the  regular  trading 
increments  applicable  to  the  options 
class  under  Rule  710  {Minimum  Trading 
Increments). 

The  QCC  Order  type  was  approved  in 
its  current  form  on  February  24,  2011.^ 

It  was  always  the  Exchange’s  intent  and 
understanding  when  drafting  the  rule 
text  that  a  QCC  Order  could  involve 
multiple  contra-parties  of  the  QCC  trade 
when  the  originating  QCC  Order 
consisted  of  at  least  1,000  contracts. 
However,  the  rule  language  addressing 
the  contra-side  of  a  QCC  Order  is 
drafted  from  the  perspective  of  how  the 
QCC  Order  gets  entered  into  the  ISE 
system.  Specifically,  the  contra-side 
order  to  a  QCC  Order  will  always  be 
entered  as  a  single  order,  even  if  that 
order  consists  of  multiple  contra-parties 
who  are  allocated  their  portion  of  the 
trade  in  a  post-trade  allocation. 
Notwithstanding  the  foregoing,  the 
literal  wording  of  the  current  QCC  Order 
rule  could  result  in  a  more  limited 
interpretation  of  the  rule.  Therefore,  the 
Exchange  now  proposes  to  make  it  clear 
that  a  QCC  Order  must  involve  a  single 
order  for  at  least  1,000  contracts  on  the 
originating  side,  but  that  it  may  consist 
of  multiple  orders  on  the  opposite, 
contra-side,  so  long  as  each  of  the 


^  In  the  case  of  Mini  Options,  the  minimum  size 
is  10,000  contracts. 

*  A  “qualified  contingent  trade”  is  a  transaction 
consisting  of  two  or  more  component  orders, 
executed  eis  agent  or  principal,  where:  (a)  At  least 
one  component  is  an  NMS  Stock,  as  dehned  in  Rule 
600  of  Regulation  NMS  under  the  Exchange  Act;  (h) 
all  components  are  effected  with  a  product  or  price 
contingency  that  either  has  been  agreed  to  by  all  the 
respective  contra-parties  [sic]  or  arranged  for  by  a 
broker-dealer  as  principal  or  agent;  (c)  the  execution 
of  one  component  is  contingent  upon  the  execution 
of  all  other  components  at  or  near  the  same  time; 

(d)  the  specihc  relationship  between  the  component 
orders  (e.g.,  the  spread  between  the  prices  of  the 
component  orders)  is  determined  by  the  time  the 
contingent  order  is  placed;  (e)  the  component . 
orders  bear  a  derivative  relationship  to  one  another, 
represent  different  classes  of  shares  of  the  same 
issuer,  or  involve  the  securities  of  (>articipants  in 
mergers  or  with  intentions  to  merge  that  have  been 
announced  or  cancelled;  and  (f)  the  transaction  is 
fully  hedged  (without  regard  to  any  prior  existing 
position)  as  a  result  of  other  components  of  the 
contingent  trade. 

^  See  Securities  Exchange  Act  Release  No.  63955 
(February  24,  2011),  76  FR  11533  (March  2,  2011) 
(SR-ISE-2010-73). 


contra-side  orders  is  for  at  least  1,000 
contracts. 

For  instance,  a  5,000  contract 
originating  QCC  Order  to  buy  could, 
under  this'proposal,  be  coupled  with 
two  contra-side  orders  to  sell  2,500 
contracts  each.  Similarly,  a  5,000 
contract  originating  QCC  Order  to  buy 
could,  under  this  proposal,  be  coupled 
with  a  [sic]  two  contra-side  orders  to 
sell,  one  for  4,000  contracts  and  one  for 
1,000  contracts.  In  the  above  examples, 
each  sell  (contra-side)  order  needs  to  be 
for  a  minimum  of  1,000  contracts, 
provided  that  the  total  of  all  sell  (contra- 
side)  orders  equals  the  size  of  the 
originating  order  and  that  originating 
order  is  at  least  1,000  contracts. 

Accordingly,  the  Exchange  is 
proposing  to  amend  the  definition  of 
QCC  Order  to  clarify  that  an  originating 
order  to  buy  or  sell  at  least  1,000 
contracts  coupled  with  a  contra-side 
order  or  orders  totaling  an  equal  number 
of  contracts  is  permitted,  so  long  as  each 
contra-side  order  is  for  at  least  1,000 
contracts. 

2.  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  ®  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fi'audulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest  by  amending  the  rule 
text  to  more  clearly  defining  the  QCC 
Order.  Specifically,  because  the 
proposal  clarifies  that  a  QCC  Order 
permits  multiple  contra-parties,  it 
should  therefore  provide  members  and 
participants  with  certainty  as  to  what  is 
allowed  and,  therefore,  provide  more 
opportunity  to  participate  in  QCC 
trades,  consistent  with  the  key 
principles  behind  the  QCC  Order. 

In  approving  QCC  Orders,  the 
Commission  has  stated  that  ‘*.  .  . 
qualified  contingent  trades  are  of  benefit 
to  the  market  as  a  whole  and  a 
contribution  to  the  efficient  functioning 
of  the  securities  markets  and  the  price 
discovery  process.”  ^  The  Commission 
“also  has  recognized  that  contingent 
trades  can  be  useful  trading  tools  for 
investors  and  other  market  participants, 
particularly  those  who  trade  the 
securities  of  issuers  involved  in 
mergers,  different  classes  of  shares  of 
the  same  issuer,  convertible  securities. 


6  15U.S.C.  78f(b)(5). 

’’  QCC  Approval  Order  at  text  accompanying 
footnote  115. 


and  equity  derivatives  such  as  options 
[emphasis  added].”®  In  light  of  these 
benefits,  the  Exchange  believes  that  the 
proposal  should  improve  the  usefulness 
of  the  QCC  Order  without  raising  novel 
regulatory  issues,  because  the  proposal 
does  not  impact  the  fundamental 
aspects  of  this  order  type — it  merely 
permits  multiple  contra-parties,  while 
preserving  the  1,000  contract  minimum. 

Consistent  with  Section  6(b)(8)  of  the 
Act,  the  Exchange  seeks  to  compete 
with  other  options  exchanges  for  QCC 
Orders  involving  multiple  parties, 
including  where  there  are  multiple 
contra-parties.  The  Exchange  believes 
that  this  will  be  beneficial  to 
participants  because  allowing  multiple 
contra-parties  of  at  least  1 ,000  contracts 
should  foster  competition  for  filling  one 
side  of  a  QCC  Order  and  thereby  result 
in  potentially  better  prices,  as  opposed 
to  only  allowing  one  contra-party  and, 
thereby  requiring  that  contra-party  to  do 
a  larger  size  order  which  could  result  in 
a  worse  price  for  the  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  In  fact,  the 
proposal  is  intended  to  relieve  a  burden 
on  competition,  which  results  from 
different  exchanges  interpreting  their 
rules  differently.  Among  the  options 
exchanges,  the  Exchange  believes  that 
the  proposal  to  allow  multiple  contra- 
parties  of  at  least  1,000  contracts  should 
foster  competition  for  filling  the  contra- 
side  of  a  QCC  order  and  thereby  result* 
in  potentially  better  prices  for  such 
orders. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest,  does  not  impose  any  significant 
burden  on  competition,  and,  by  its 


®  QCC  Approval  Order  at  Section  III.  A.  citing 
Securities  Excliange  Act  Release  No.  54389  (August 
31.  2006),  71  FR  52829  (September  7,  2006) 
(Original  QCT  Exemption). 
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terms,  does  not  become  operative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(bK3)(A)  ®  of  the  Act  ^nd  Rule  19b- 
4(f)(6)  thereunder.  The  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  the  proposed 
rule  change. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  http:/ /w\\'\v. sec. gov/ 
rules /sro.shtml);  or 

•  Send  an  Email  to  rule-comments® 
sec.gov.  Please  include  File  No.  SR-ISE- 
2013-71  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-ISE-2013-71.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commissions 


Internet  Web  site  {http://www.sec.gov/  . 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the- 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3  p.m.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  ISE.  All  comments  received 
will  be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-ISE- 
2013-71  and  should  be  submitted  by 
January  21,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Elizabeth  M.  Murphy,  • 

Secretary. 

[FR  Doc.  2013-31229  Filed  12-30-13;  8:45  am] 

BILLING  CODE  8011-01-f> 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  requiring  clearance 
by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with 
Public  Law  104-13,  the  Paperwork 
Reduction  Act  of  1995,  effective  October 
1,  1995.  This  notice  includes  revisions 


emd  extensions  of  OMB-approved 
information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency’s  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility,  and  clarity;  and  ways  to 
minimize  burden  on  respondents, 
including  the  use  .of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Mail,  email,  op 
fax  your  comments  and 
recommendations  on  the  information 
collection(s)  to  the  OMB  Desk  Officer  - 
and  SSA  Reports  Clearance  Officer  at 
the  following  addresses  or  fax  numbers. 

(OMB)  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  SSA, 
Fax:  202-395-6974,  Email  address: 
OIRA_Submission@omb.eop.gov. 

(SSA)  Social  Security  Administration, 
OLCA,  Attn:  Reports  Clearance 
Director,  3100  West  High  Rise,  6401 
Security  Blvd.,  Baltimore,  MD  21235, 
Fax:  410-966-2830,  Email  address:  . 
OR.Reports.Clearance@ssa.gov. 

I.  The  information  collections  below 
are  pending  at  SSA.  SSA  will  submit 
them  to  OMB  within  60  days  from  the 
date  of  this  notice.  To  be  sure  we 
consider  your  comments,  we  must 
receive  them  no  later  than  March  3, 

2014.  Individuals  can  obtain  copies  of 
the  collection  instruments  by  writing  to 
the  above  email  address. 

1.  Application  for  Survivors 
Renefits — 20  CFR  404.611(a)  and  (c} — 
0960-0062.  Surviving  family  members 
of  armed  services  personnel  can  file  for 
Social  Security  and  veterans’  benefits 
with  SSA  or  at  the  Veterans 
Administration  (VA).  If  applicants  file 
for  Title  II  survivor  benefits  at  the  VA, 
they  complete  Form  SSA-24,  which  is 
then  forwarded  to  SSA  for  processing. 
SSA  uses  the  information  to  determine 
eligibility  for  benefits.  The  respondents 
are  survivors  of  deceased  armed  services 
personnel  who  are  applying  for  benefits 
at  the  VA. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


i 

I 


Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response  • 

Average 
burden  per 
response 
(minutes)  • 

Estimated  total 
annilal  burden 
(hours) 

SSA-24 . ; . . . . 

3,200 

1 

15 

800 

2.  Student  Reporting  Form — 20  CFR 
404.352(b)(2);  404.367;  404.368; 
404.415;  404.434;  422.135-0960-0088. 
To  qualify  for  Social  Security  Title  II 


9  15  U.S.C.  78s(b)(3)(A). 


Student  benefits,  student  beneficiaries 
must  be  in  full-time  attendance  status  at 
an  educational  institution.  In  addition, 
SSA  requires  these  beneficiaries  to_ 


>0  17  CFR.  240.19b-^(f)(6). 


report  events  that  may  cause  a 
reduction,  termination,  or  suspension  of 
their  benefits.  SSA  collects  such 
information  on  Forms  SSA— 1383  and 


”  17  CFR  200.30-3(a)(12). 
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SSA-1383-FC  to  determine  if  the 
changes  or  events  the  student 
beneficiaries  report  will  affect  their 
continuing  entitlement  to  SSA  benefits. 


.SSA  also  uses  the  SSA-1383  and  SSA- 
1383-FC  to  calculate  the  correct  benefit 
amounts  for  student  beneficiaries.  The 


respondents  are  Social  Security  Title  II 
student  beneficiaries. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


Modality  of  completior 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

SSA-1383  . 

SSA-1383-FC  . .*...... . . . 

74,887 

113 

1 

1 

6 

6 

7,489 

11 

Totals  . 

75.000 

7,500 

3.  Reporting  Events — SSI-20  CFR 
416.701-416.732—0960—0128.  SSA 
mails  the  SSA-8150  to  SSI  recipients 
when  they  allege  payment  or  eligibility¬ 
changing  events.  Either  the  SSI  recipient 
fills  out  the  paper  version  of  the  form, 
or  they  complete  the  form  through  an 
in-person  or  telephone  interview  with 
an  SSA  employee  who  records  the 

information  using  the  Modernized  SSI  Security  Income  (SSI)  eligibility  and 

Claims  System.  In  addition  to  the  SSA-  amounts.  The  respondents  are  current 
8150,  recipients  may  need  to  submit  SSI  recipients,  or  their  representatives, 

supplementary  documentation  showing  who  experience  a  payment  or  eligibility- 
the  payment  or  eligibility-changing  changing  event, 

events  (e.g.,  payment  stubs,  or  rental  rj.  rr,  ^  ■  c 

agreemenls)  SSA  uses  Form  SSA-8150  Revision  of  an  OMB- 

°  1  .1  1  X  j  X  f  approved  information  collection, 

cmd  the  supplementary  documentation 

to  determine  changes  in  Supplemental 

Modality  of  completion 

Number  of 
respondents 

j  Frequency  of 

I  response 

Average 
burden  per 
response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

SSA-8150 . 

5 

3,064 

II.  SSA  submitted  the  information 
collections  below  to  OMB  for  clearance. 
Your  comments  regarding  the 
information  collections  would  be  most 
useful  if  OMB  and  SSA  receive  them  30 
days  from  the  date  of  this  publication. 
To  be  sure  we  consider  your  comments, 
we  must  receive  them  no  later  than 
January  30,  2014.  Individuals  can  obtain 
copies  of  the  OMB  clearance  packages 
by  writing  to  OR.Reports.CIearance© 
ssa.gov. 


1.  Requests  for  Self-Employment 
Information,  Employee  Information, 
Employer  Information — 20  CFR 
422.120-0960-0508.  When  SSA  cannot 
identify  Form  W-2  wage  data  for  an 
individual,  we  place  the  data  in  an 
earnings  suspense  file  and  contact  the 
individual  (and  in  certain  instances  the 
employer)  to  obtain  the  correct 
information.  If  the  respondent  furnishes 
the  name  and  Social  Security  number 
(SSN)  information  that  agrees  with 


SSA’s  records,  or  provides  information 
that  resolves  the  discrepancy,  SSA  adds 
the  reported  earnings  to  the 
respondent’s  Social  Security  record.  We 
use  Forms  SSA-L2765,  SSA-L3365,  and 
SSA-L4002  for  this  purpose.  The 
respondents  are  self-employed 
individuals  and  employees  whose  name 
and  SSN  information  do  not  agree  with 
their  employer’s  and  SSA’s  records. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

Estimated  total 
annual  burden 
(hours)  • 

SSA-L2765  . . 

12,321 

1 

10 

2,054 

SSA-L3365  . 

179,749 

1 

10 

29,958 

SSA-t.4002  . . . 

121,679 

1 

10 

20,280 

Totals  . 

313,749 

52,292 

2.  Employer  Reports  of  Special  Wage 
Payments— 20  CFR  404.428-404.429- 
0960-0565.  SSA  collects  information  on 
the  SSA-131  to  prevent  eamings-related 
overpayments  and  to  avoid  erroneous 
withholding  of  benefits.  SSA  field 


offices  and  program  service  centers  also 
use  Form  SSA-131  for  awards  and  post¬ 
entitlement  events  requiring  special  • 
wage  payment  verification  from 
employers.  While  we  need  this 
information  to  ensure  the  correct 


payment  of  benefits,  we  do  not  require 
employers  to  respond.  The  respondents 
are  large  emd  small  businesses  that  make 
special  wage  payments  to  retirees. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


Modality  of  completion 


Average 

Number  of 

Frequency  of 

burden  per 

respondents 

response 

response 

(minutes) 

Estimated  total 
annual  burden 
(hours) 


Paper  Version;  SSA-131  (without  #6) 


105,000 


1 


20 


35,000 


Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Notices 


79725 


Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

Paper  Version  SSA-131  (#6  only)  . . . 

1,050 

1 

2 

35 

Electronic  Version:  Business  Services  Online  Special  Wage  Payments . 

26 

1 

5 

2 

Totals  . . 

^106,076 

35,037 

3.  Work  Activity  Report  (Self- 
Employment) — 20  CFR  404.1520(b),  20 
CFR  404:1571—404.1576,  20  CFR 
404.1584—404.1593,  and  20  CFR 
416.971 — 416.976-0960-0598.  SSA 
uses  Form  SSA-820-U4  to  determine 
initial  or  continuing  eligibility  for  (1) 
Title  II  Social  Security  disability 
benefits  or  (2)  Title  XVI  SSI  payments. 
Under  Titles  II  and  XVI  of  the  Social 
Security  Act,  recipients  receive 
disability  benefits  and  SSI  payments 
based  on  their  inability  to  engage  in 
substantial  gainful  activity  (SGA)  due  to 


a  physical  or  mental  condition. 
Therefore,  when  the  recipients  resume 
work,  they  must  report  their  work  so 
SSA  can  evaluate  and  determine  by  law 
whether  they  continue  to  meet  the 
disability  requirements.  SSA  uses  Form 
SSA-820-U4  to  obtain  information  on 
self-employment  activities  of  Social 
Security  disability  applicants  and 
recipients.  We  use  the  data  we  obtain  to 
evaluate  disability  claims,  and  to  help 
us  determine  if  the  claimant  meets 
current  disability  provisions  under 
Titles  II  and  XVI.  Since  applicants  for 


disability  benefits  must  prove  an 
inability  to  perform  any  kind  of  SGA 
generally  available  in  the  national 
economy  for  which  we  expect  them  to 
qualify  based  on  age,  education,  and 
work  experience,  any  work  an  applicant 
performed  until,  or  subsequent  to,  the 
date  the  disability  allegedly  began, 
affects  our  disability  determination.  The 
respondents  are  applicants  and 
claimants  for  SSI  or  Social  Security 
disability  benefits. 

Type  of  Request:  Revision  of  an  0MB- 
approved  information  collection. 


Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

SSA-820-BK  . . . . . 

. . . . 

100,000 

1 

30 

5o;ooo 

4.  Private  Printing  and  Modification  of 
Prescribed  Application  and  Other 
Forms— 20  CFR  422.527-0960-0663. 

20  CFR  422.527  of  the  Code  of  Federal 
Regulations  requires  a  person, 
institution,  or  organization  (third-party 
entities)  to  obtain  approval  from  SSA 
prior  to  reproducing,  duplicating,  or 
privately  printing  any  application  or 
other  form  the  agency  owns.  To  obtain 

SSA’s  approval,  entities  must  make  SSA  employees  review  the  requests  and 

their  requests  in  writing  using  their  provide  approval  via  email  or  mail  to 

company  letterhead,  providing  the  the  third-party  entities.  The  respondents 

required  information  set  forth  in  the  are  third-party  entities  who  submit  a 

regulation.  SSA  uses  the  information  to  request  to  SSA  to  reproduce,  duplicate, 
(1)  ensure  requests  comply  with  the  law  or  privately  print  an  SSA-owned  form. 

and  regulations,  and  (2)  process  requests  ~  r  .  •  c 

£_  .u  -  j  ^  u  Type  o/ Request;  Extension  of  an 

from  third-party  entities  who  want  to  ■'  ,.  r  n  .• 

reproduce,  duplicate,  or  privately  print  OMB-approved  information  collection. 

any  SSA  application  or  other  SSA  form. 

Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

20  CFR  422.527  . 

15 

15 

8 

30 

5.  Epidemiological  Research  Report — 
20  CFR  401.165-0960-0701.  Section 

311  of  the  Social  Security  Independence 
and  Program  Improvements  Act  of  1994 
directs  SSA  to  support  health 
researchers  involved  in  epidemiological 
research.  Specifically,  when  we 
determine  a  study  contributes  to  a 

national  health  interest,  SSA  furnishes 
information  to  determine  if  a  study 
subject  appears  in  SSA  administrative 
records  as  alive  or  deceased  (vital  " 
status).  SSA  charges  a  small  fee  per 
request  for  providing  this  information. 
Web  posted  questions  solicit  the 
information  SSA  needs  to  provide  the 

data  and  to  collect  the  fees.  The 
respondents  are  qualified  health  and 
scientific  researchers  who  apply  to 
receive  vital  status  information  about 
individuals  from  Social  Security 
administrative  data  records. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Type  of  respondent 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
“  (minutes) 

Estimated  total 
annual  burden 
(hours) 

State  &  Local  Government  . 

Private  Entities . . 

15 

10 

1 

1 

120 

120 

.k _ ^ - 

30 

20 

Totals 


25 


50 
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Cost  Burden 

Average  annual  cost  per  respondent 
(based  on  SSA  data):  $3,500. 

Total  estimated  annual  cost  burden: 
$87,500.  . 

Dated:  Decdember  26,  2013., 

Faye  Lipsky, 

Reports  Clearance  Director,  Social  Security 
Administration. 

[FR  Doc.  2013-31293  Filed  12-30-13:  8:45  am] 

BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Docket  No.  AB  290  (Sub-No.  339X)] 

Norfolk  Southern  Railway  Company — 
Abandonment  Exemption — in  Gaston 
County,  NC 

Norfolk  Southern  Railway  Company 
(NSR)  has  filed  a  verified  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F-Exempt  Abandonments  to 
abandon  approximately  0.5  miles  of  rail 
line  between  milepost  HG  37.50  (near 
the  line’s  crossing  of  Brooks  Road)  and 
milepost  HG  38.00  (north  of  Robinson 
Road),  in  Crowders  (Gastonia),  Gaston 
County,  N.C.^  The  line  traverses  United 
States  Postal  Service  Zip  Code  28052. 

NSR  has  certified  that:  (1)  No  local 
traffic  has  moved  oyer  the  line  for  at 
least  two  years;  (2)  no  overhead  traffic 
has  moved  over  the  line  for  at  least  two 
years  and  overhead  traffic,  if  there  were 
any,  could  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  two-year  period; 
and  (4)  the  requirements  at  49  CFR 
1105.7(c)  (environmental  report),  49 
CFR  1105.11  (transmittal  letter),  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  Railroad — 
Abandonment  Portion  Goshen  Branch 
Between  Firth  8-  Ammon,  in  Bingham  &• 
Bonneville  Counties,  Idaho,  360  l.C.C. 

91  (1979).  To  address  whether  this 


’  NSR  states  that  it  is  seeking  to  abandon  the  line 
segment  to  permit  removal  of  a  bridge  over 
Robinson  Road/SR  2416  to  facilitate  widening  of 
that  state  highway,  thereby  alleviatii^  an  existing 
road  clearance  restriction  and  a  related  roadway 
safety  concern. 


condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
30,  2014,  unless  stayed  plending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues, ^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  must  be  filed  by  January 
10,  2014.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  21, 
2014,  with  the  Surface  Transportation 
Board,  395  E  Street  SW.,  Washington, 

DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  NSR’s 
representative:  Robert  A.  Wimbish, 

Baker  &  Miller  PLLC,  2401  Pennsylvania 
Ave.  NW.,  Suite  300,  Washington,  DC 
20037. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NSR  has  filed  a  combined 
environmental  and  historic  report  that 
addresses  the  effects,  if  any,  of  the 
abandonment  on  the  environment  and 
historic  resources.  OEA  will  issue  an 
environmental  assessment  (EA)  by 
January  3,  2014.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
OEA  (Room  1100,  Surface 
Transportation  Board,  Washington,  DC 
20423-0001)  or  by  calling  OEA  at  (202) 
245-0305.  Assistance  for  the  hearing 
impaired  is  available  through  the 
Federal  Information  Relay  Service  at 
(800)  877-8339.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  NSR  shall  fil^  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 


2  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
hy  a  party  or  by  the  Board’s  Office  of  Environmental 
Analysis  (OEA)  in  its  independent  investigation) 
cannot  be  made  before  the  exemption's  effective 
date.  See  Exemption  of  Out-of-Serv.  Rail  Lines,  5 
l.C.C.  2d  377  (1989).  Any  request  for  a  stay  should 
be  filed  as  soon  as  possible  so  that  the  Board  may 
take  appropriate  action  before  the  exemption's 
effective  date. 

^  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  is  currently  set  at  $1,600.  See  49  CFR 
1002.2(f)(25). 


granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
NSR’s  filing  of  a  notice  of 
consummation  by  December  31,  2014, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  December  24,  2013. 

By  the  Board,  Rachel  D.  Campbell, 
Director,  Office  of  Proceedings. 

Jeffrey  Herzig, 

Clearance  Clerk. 

(FR  Doc.  2013-31291  Filed  12-30-13:  8:45  am] 

BILLING  CODE  491 5-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Designation  of  Four  Individuals 
Pursuant  to  Executive  Order  13581, 
“Blocking  Property  of  Transnational 
Criminal  Organizations” 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Treasury  Department’s 
Office  of  Foreign  Assets  Control 
(“OFAC”)  is  pubfishing  the  names  of 
four  individuals  whose  property  and 
interests  in  property  are  blocked 
pursuant  to  Executive  Order  13581  of 
July  24,  2011,  “Blocking  Property  of 
Transnational  Criminal  Organizations.” 
DATES:  The  designations  by  the  Director 
of  OFAC,  pursuant  to  Executive  Order 
13581,  of  the  four  individuals  identified 
in  this  notice  were  effective  on 
December  19,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director,  Sanctions 
Compliance  and  Evaluation,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220, 
tel.:  202/622-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  arid  additional 
information  concerning  OFAC  are 
available  from  OF  AC’s  Web  site 
[www.treas.gov/ofac).  Certain  general 
information  pertaining  to  OFAC’s 
sanctions  programs  is  available  via 
facsimile  through  a  24-hour  fax-on- 
demand  service,  tel.:  202/622-0077. 

Background 

On  July  24,  2011,  the  President  issued 
Executive  Order  13581,  “Blocking 
Property  of  Transnational  Criminal 
Organizations”  (the  “Order”),  pursuant 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Notices 


79727 


to',  inter  alia,  the  International 
Emergency  Econonlic  Powers  Act  (50 
U.S.C.  1701-06).  The  Order  was 
effective  at  12:01  a.m.  eastern  daylight 
time  on  July  25,  2011.  In  the  Order,  the 
President  declared  a  national  emergency 
to  deal  with  the  threat  that  significant 
transnational  criminal  organizations 
pose  to  the  national  security,  foreign 
policy,  and  economy  of  the  United 
States. 

Section  1  of  the  Order  blocks,  with 
certain  exceptions,  all  property  and 
interests  in  property  that  are  in  the 
United  States,  that  come  within  the 
United  States,  or  that  are  or  come  within 
the  possession  or  control  of  any  United 
States  person,  of  persons  listed  in  the 
Annex  to  the  Order  and  of  persons 
determined  by  the  Secretary  of  the 
Treasury,  in  consultation  with  the 
Attorney  General  and  the  Secretary  of 
State,  to  satisfy  certain  criteria  set  forth 
in  the  Order. 

On  December  19,  2003,  the  Director  of 
OF  AC,  in  consultation  with  the 
Attorney  General  and  the  Secretary  of 
State,  designated,  pursuant  to  one  or 
more  of  the  criteria  set  forth  in 
subparagraphs  (a)(ii)(A)  through 
(a)(ii)(C)  of  Section  1  of  the  Order,  four 
individuals  whose  property  and 
interests  in  property  are  blocked 
pursuant  to  the  Order. 

The  listings  for  these  individuals  on 
OFAC’s  List  of  Specially  Designated 
Nationals  and  Blocked  Persons  appear 
as  follows: 

Individual(s) 

1.  HASHIMOTO,  Hirofumi  (a.k.a. 

KANG,  Hong-Mun;  a.k.a.  KYO, 
Hirofumi);  DOB  08  Jan  1947 
(individual)  [TCO]. 

,  2.  IRIE,  Tadashi;  DOB  09  Dec  1944;  POB 
Uwajima,  Ehime,  Japan  (individual) 
[TCO]. 

3.  ISHIDA,  Shoroku  (a.k.a.  BOKU, 

Taishun;  a.k.a.  PAK,  Tae-Chun; 
a.k.a.  PARK,  Tae-joon);  DOB  30  Oct 
1932  (individual)  [TCO]. 

4.  MASAKI,  Toshio  (a.k.a.  PARK,  Nyon- 

Nam);  DOB  13  Jan  1947  (individual) 
[TCO]. 

Dated;  December  19,  2013. 

Barbara  Hammerle, 

Deputy  Director,  Office  of  Foreign  Assets 
Control. 

[FR  Doc.  ZOlS-'Slzgg  Filed  12-30-13;  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2004- 
47 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  relief 
from  ruling  process  for  making  late 
reverse  QTIP  election. 

OATES:  Written  comments  should  be 
received  on  or  before  March  3,  2014  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  6129, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  revenue 
procedure  should  be  directed  to  Allan 
Hopkins  at  Internal  Revenue  Service, 
Room  6129, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224,  or  through 
the  Internet  at  Allan.M.Hopkins@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Relief  From  Ruling  Process  For 
Making  Late  Reverse  QTIP  Election. 

OMB  Number:  1545-1898. 

Revenue  Procedure  Number:  Revenue 
Procedure  2004-47. 

Abstract:  Revenue  Procedure  2004-47 
provides  alternative  relief  for  taxpayers 
who  failed  to  make  a  reverse  QTIP 
election  on  an  estate  tax  return.  Instead 
of  requesting  a  private  letter  ruling  and 
paying  the  accompanying  user  fee  the 
taxpayer  may  file  certain  documents 
with  the  Cincinnati  Service  Center 
directly  to  request  relief. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  PuWic.-.Individuals  or 
households. 

Estimated  Number  of  Respondents:  6. 

Estimated  Annual  Average  Time  per 
Respondent:  9  hours. 

Estimated  Total  Annual  Hours:  54. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  For  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: ' 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  24,  2013. 

Allan  Hopkins, 

IRS  Tax  Analyst. 

[FR  Doc.  2013-31328  Filed  12-30-13;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8453-EX 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
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8453-EX,  Excise  Tax  Declaration  for  an 
IRS  e-flle  Return. 

DATES:  Written  comments  should  be 
received  on  or  before  March  3,  2014  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  6129, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
Internal  Revenue  Service,  Room  6129, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  through  the 
Internet  at  AUan.M.Hopkins@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Excise  Tax  Declaration  for  an 
IRS  e-file  Return. 

OMB  Number:  1545-2082. 

Form  Number:  Form  8453-EX. 

Abstract:  Form  8453-EX,  Excise  Tax 
Declaration  for  an  IRS  e-file  Return,  will 
be  used  in  the  Modernized  e-File 
program.  This  form  is  necessary  to 
enable  the  electronic  filing  of  Forms 
720,  2290,  and  8849.  The  authority  to  e- 
file  Form  2290  is  Internal  Revenue  Code 
section  4481(eh  as  added  by  section 
867(c)  of  Public  Law  108-357. 

Current  Actions:  There  is  no  change 
in  the  paperwork  burden  previously 
approved  by  OMB.  This  form  is  being  ■ 
submitted  for  renewal  purposes  only. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  Farms,  Business  or  other 
for-profit  institutions,  Federal 
Government,  Not-for-profit  institutions, 
or  State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: ' 
15,000. 

Estimated  Time  per  Respondent:  2 
hours  50  minutes. 

Estimated  Total  Annual  Burden 
Hours:  42,600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
Unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 


public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  December  24,  2013. 

Allan  Hopkins, 

Tax  Analyst. 

[FR  Doc.  2013-31327  Filed  12-30-13;  8:45  am) 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
communications  excise  tax;  prepared 
telephone  cards. 

DATES:  Written  comments  should  be 
received  on  or  before  March  3,  2014  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  6129, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Allan  Hopkins,  Room  6129, 
1111  Constitution  Avenue  NW.,  . 
Washington,  DC  20224,  or  through  the 
Internet  at  Allan.M.Hopkins@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Communications  Excise  Tax; 
Prepaid  Telephone  Cards. 


OMB  Number:  1545-1628.  Regulation 
Project  Number:  REG— 118620-97. 

Abstract;  Carriers  must  keep  certain 
information  documenting  their  sales  of 
prepaid  telephone  cards  to  other  carriers 
to  avoid  responsibility  for  collecting  tax. 
The  regulations  provide  rules  for  the 
application  of  the  communications 
excise  tax  to  prepaid  telephone  cards. 

Current  Actions:  There  are  no  changes 
being  made  to  this  existing  regulation. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 

104. 

Estimated  Time  per  Respondent:  20 
min. 

Estimated  Total  Annual  Burden 
Hours:  34. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  24,'  2013. 

Allan  Hopkins, 

Tax  Analyst. 

[FR  Doc.  2013-31346  Filed  12-30-13;  8:45  am] 
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BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

12  CFR  Parts  1024  and  1026 

[Docket  No.  CFPB-2012-Oo28] 

RIN  3170-AA19 

Integrated  Mortgage  Disclosures 
Under  the  Real  Estate  Settlement 
Procedures  Act  (Regulation  X)  and  the 
Truth  In  Lending  Act 
(Regulation  Z) 

AGENCY:  Bureau  of  Consumer  Financial 
Protection. 

ACTION:  Final  rule;  official 
interpretation. 

SUMMARY:  Sections  1098  and"  11 00 A  of 
the  Dodd-Frank  Wall  Street  Reform  and 
Consumer  Protection  Act  (Dodd-Frank 
Act)  direct  the  Bureau  to  publish  rules 
and  forms  that  combine  certain 
disclosures  that  consumers  receive  in 
connection  with  applying  for  and 
closing  on  a  mortgage  loan  under  the 
Truth  in  Lending  Act  and  the  Real 
Estate  Settlement  Procedures  Act. 
Consistent  with  this  requirement,  the 
Bureau  is  amending  Regulation  X  (Real 
Estate  Settlement  Procedures  Act)  and 
Regulation  Z  (Truth  in  Lending)  to 
establish  new  disclosure  requirements 
and  forms  in  Regulation  Z  for  most 
«  closed-end  consumer  credit  transactions 
secured  by  real  property.  In  addition  to 
combining  the  existing  disclosure 
requirements  and  implementing  new 
requirements  imposed  by  the  Dodd- 
Frank  Act,  the  final  rule  provides 
extensive  guidance  regarding 
compliance  with  those  requirements. 
DATES:  The  rule  is  effective  August  1, 
2015. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Friend,  Jane  Gao,  Eamonn  K. 
Moran,  Nora  Rigby,  Michael  Scherzer, 
Priscilla  Walton-Fein,  Shiri  Wolf, 
Counsels;  Richard  B.  Horn,  Senior 
Counsel  &  Special  Advisor,  Office  df 
Regulations,  Consumer  Financial 
Protection  Bureau,  1700  G  Street  NW., 
Washington,  DC  20552  at  (202)  435- 
7700. 

SUPPLEMENTARY  INFORMATION: 

1.  Summary  of  the  Final  Rule 

A.  Background 

For  more  than  30  years.  Federal  law 
has  required  lenders  to  provide  two 
different  disclosure  forms  to  consumers 
applying  for  a  mortgage.  The  law  also 
has  generally  required  two  different 
forms  at  or  shortly  before  closing  on  the 
loan.  Two  different  Federal  agencies 
developed  these  forms  separately,  under 
two  Federal  statutes:  the  Truth  in 


Lending  Act  (TILA)  and  the  Real  Estate 
Settlement  Procedures  Act  of  1974 
(RESPA).  The  information  on  these 
forms  is  overlapping  and  the  language  is 
inconsistent.  Not  surprisingly, 
consumers  often  find  the  forms 
confusing.  It  is  also  not  surprising  that 
lenders  and  settlement  agents  find  the 
forms  burdensome  to  provide  and 
explain. 

The  Dodd-Frank  Wall  Street  Reform 
and  Consumer  Protection  Act’ (Dodd- 
Frank  Act)  directs  the  Bureau  to 
integrate  the  mortgage  loan  disclosures 
under  TILA  and  RESPA  sections  4  and 
5.^  Section  lfl32(f)  of  the  Dodd-Frank 
Act  mandated  that  the  Bureau  propose 
for  public  comment  rules  and  model 
disclosures  that  integrate  the  TILA  and 
RESPA  disclosures  by  July  21,  201 2. ^ 
The  Bureau  satisfied  this  statutory 
mandate  and  issued  a  proposed  rule  and 
forms  on  July  9,  2012  (the  TILA-RESPA 
Proposal  or  the  proposal). ^  To 
accomplish  this,  the  Bureau  engaged  in 
extensive  consumer  and  industry 
research,  analysis  of  public  comment, 
and  public  outreach  for  more  than  a 
year.  After  issuing  the  proposal,  the 
Bureau  conducted  a  large-scale 
quantitative  validation  study  of  its 
integrated  disclosures  with  858 
consumers,  which  concluded  that  the 
Bureau’s  integrated  disclosures  had  on 
average  statistically  significant  better 
performance  than  ‘the  current 
disclosures  under  TILA  and  RESPA. 

The  Bureau  is  now  finalizing  a  rule  with 
new,  integrated  disclosures  (the  TILA- 
RESPA  Final  Rule  or  the  final  rule).^ 

The  final  rule  also  provides  a  detailed 


•Dodd-Frank  Act  sections  109tt  &  llOOA, 
codified  at  12  U.S.C.  2603(a)  &  15  U.S.C.  1604(b), 
respectively. 

2 12  U.S.C.  5532(f). 

®  See  Press  release,  U.S.  Bureau  of  Consumer  Fin. 
Prot.,  Consumer  Financial  Protection  Bureau 
proposes  “Know  Before  You  Owe”  mortgage  forms 
(July  9,  2012),  available  at  http:// 
www.consumerfinance.gov/pressreIeases/consumer- 
financiaJ-protection-bureau-proposes-know-before- 
you-owe-mortgage- forms/;  see  also  Blog  post,  U.S. 
Bureau  of  Consumer  Fin.  Prot.,  Know  Before  You 
Owe:' Introducing  our  proposed  mortgage  disclosure 
forms  (July  9,  2012),  available  at  http:// 
www.consumerfinance.gov/blog/know-before-you- 
owe-introducing-our-proposed-mortgage-disclosure- 
forms/. 

*  See  part  III  below  for  a  discussion  of  the 
Bureau’s  qualitative  testing  of  prototypes  of  the 
forms  with  more  than  100  consumers,  lenders, 
mortgage  brokers,  and  settlement  agents  before 
issuing  the  proposal  and  its  quantitative  testing  of 
the  forms  with  858  consumers  across  the  country. 
This  part  also  describes  the  Bureau's  outreach 
efforts,  including  the  panel  convened  by  the  Bureau 
to  examine  ways  to  minimize  the  burden  of  the 
proposed  rule  on  small  businesses,  as  well  as  the 
Bureau’s  handling  of  the  over  2,800  public 
comments  the  Bureau  received  during  the  public 
comment  period  that  followed  the  issuance  of  the 
proposal  and  other  information  on  the  record. 


explanation  of  how  the  forms  should  be 
filled  out  and  used. 

The  first  new  form  (the  Loan 
Estimate)  is  designed  to  provide 
disclosures  that  will  be  helpful  to 
consumers  in  understanding  the  key 
features,  costs,  and  risks  of  the  mortgage 
for  which  they  are  applying.  This  form 
will  be  provided  to  consumers  within 
three  business  days  after  they  submit  a 
loan  application.  The.second  form  (the 
Closing  Disclosure)  is  designed  to 
provide  disclosures  that  will  be  helpful 
to  consumers  in  understanding  all  of  the 
costs  of  the  transaction.  This  form  will 
be  provided  to  consumers  three 
business  days  before  they  close  on  the 
loan. 

The  forms  use  clear  language  and 
design  to  make  it  easier  for  consumers 
to  locate  key  information,  such  as 
interest  rate,  monthly  payments,  and 
costs  to  close  the  loan.  The  forms  also 
provide  more  information  to  help 
consumers  decide  whether  they  can 
afford  the  loan  and  to  compare  the  cost 
of  different  loan  offers,  including  the 
cost  of  the  loans  over  time. 

In  developing  the  new  Loan  Estimate 
and  Closing  Disclosure  forms,  the 
Bureau  has  reconciled  the  differences 
between  the  existing  forms  and 
combined  several  other  mandated 
disclosures,  such  as  the  appraisal  notice 
under  the  Equal  Credit  Opportunity  Act 
and  the  servicing  application  disclosure 
under  RESPA.  The  Bureau  also  has 
responded  to  industry  complaints  of 
uncertainty  about  how  to  fill  out  the 
existing  forms  by  providing  detailed 
instructions  on  how  to  complete  the 
new  forms.5  This  should  reduce  the 
burden  on  lenders  and  others  in 
preparing  the  forms  in  the  future. 

B.  Scope  of  the  Final  Rule 

The  final  rule  applies  to  most  closed- 
end  ccttisumer  mortgages.  It  does  not 
apply  to  home  equity  lines  of  credit, 
reverse  mortgages,  or  mortgages  secured 
by  a  mobile  home  or  by  a  dwelling  that 
is  not  attached  to  real  property  (in  other 
words,  land).  The  final  rule  also  does 
not  apply  to  loans  made  by  a  creditor 
who  makes  five  or  fewer  mortgages  in  a 
year.® 

C.  The  Loan  Estimate 

The  Loan  Estimate  form  replaces  two 
current  Federal  forms.  It  replaces  the 
Good  Faith  Estimate  designed  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  under  RESPA  and 

®  This  guidance  is  provided  in  the  regulations  and 
the  Official  Interpretations,  which  are  in 
Supplement  1. 

®  For  additional  discussion  of  the  scope  of  the 
final  rule,  see  part  V  below  regarding  §  1026.19, 
Coverage  of  Inte^ated  Disclosure  Requirements. 
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the  “early”  Tru4h  in  Lending  disclosure 
designed  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (the  Board) 
under  TILA.^  The  final  rule  and  the 
Official  Interpretations  (on  which 
creditors  and  other  persons  can  rely) 
contain  detailed  instructions  as  to  how 
each  line  on  the  Loan  Estimate  form 
should  be  completed.”  There  are  sample 
forms  for  different  types  of  loan 
products. 9  The  Loan  Estimate  form  also 
incorporates  new  disclosures  required 
by  Congress  under  the  Dodd-Frank 
Act.^o 

Provision  by  mortgage  broker. 
Recognizing  that  consumers  may  work 
more  closely  with  a  mortgage  broker, 
under  the  final  rule  and  similar  to  the 
current  rules,  either  a  mortgage  broker 
or  creditor  is  required  to  provide  the 
Loan  Estimate  form  upon  receipt  of  an 
application  by  a  mortgage  broker. 
However,  even  if  the  mortgage  broker 
provides  the  Loan  Estimate,  the  creditor 
remains  responsible  for  complying  with 
all  requirements  concerning  provision 
of  the  form. 

Timing.  The  creditor  or  broker  must 
give  the  form  to  the  consumer  no.  later 
than  three  business  days  after  the 
consumer  applies  for  a  mortgage  loaA.^2 
The  final  rule  contains  a  definition  of 
what  constitutes  an  “application”  for 
these  purposes,  which  consists  of  the 
consumer’s  name,  income,  social 
security  number  to  obtain  a  credit 
report,  the  property  address,. an  estimate 
of  the  value  of  the  property,  and  the 
mortgage  loan  amount  sought.^” 

Limitation  on  fees.  Consistent  with 
current  law,  the  creditor  generally 
cannot  charge  consumers  any  fees  until 
after  the  consumers  have  been  given  the 
Loan  Estimate  form  and  the  consumers 
have  communicated  their  intent  to 
proceed  with  the  transaction.  There  is 
an  exception  that  allows  creditors  to 
charge  fees  to  obtain  consumers’  credit 
reports.^"* 

Disclaimer  on  early  estimates. 
Creditors  and  other  persons  may 


^  These  disclosures  are  available  at  http:// 
www.hud.gov/offices/hsg/Tmra/Tes/gfestimate.pdf 
&http://ecfT.gpoaccess.gov/gTaphics/pdfs/ 
ec2  7se9 1.024.pdf 

®The  requirements  for  the  Loan  Estimate  are  in 
§  1026.37.  Additional  discussion  of  this  and  other 
sections  of  the  rule  is  provided  in  the  relevant 
portion  of  part  V  below. 

®  Appendix  H  to  the  final  rule  provides  examples 
of  how  to  fill  out  these  forms  for  a  variety  of 
different  loans,  including  loans  with  fixed  or 
adjustable  rates  or  features  such  as  balloon 
payments  and  prepayment  penalties. 

For  a  discussion  of  these  disclosures,  see  part 
V.B  below. 

”  This  provision  is  in  §  1026.19(e)(lKii). 

'^This  provision  is  in  §  1026.19(e)(l)(iii). 

’3  The  definition  of  “application”  is  in 
§  1026.2(a)(3). 

’i  This  provision  is  in  §  1026.19(e)(2)(i).  • 


provide  consumers  with  written 
estimates  prior  to  application.  The  rule 
requires  that  any  such  written  estimates 
contain  a  disclaimer  to  prevent 
confusion  with  the  Loan  Estimate  form. 
This  disclaimer  is  not  required  for 
advertisements.  ^  ® 

D.  The  Closing  Disclosure 

The  Closing  Disclosure  form  replaces 
the  current  form  used  to  close  a  loan, 
the  HUD-1,  which  was  designed  by 
HUD  under  RESPA.  It  also  replaces  the 
revised  Truth  in  Lending  disclosure 
designed  by  the  Board  under  TILA.^” 
The  rule  and  the  Official  Interpretations 
(on  which  creditors  and  other  persons 
can  rely)  contain  detailed  instructions 
as  to  how  each  line  on  the  Closing 
Disclosure  form  should  be  completed. 
The  Closing  Disclosure  form  contains 
additional  new  disclosures  required  by 
the  Dodd-Frank  Act  and  a  detailed 
accoundng  of  the  settlement  transaction. 

Timing.  The  creditor  must  give 
consumers  the  Closing  Disclosure  form 
to  consumers  so  that  they  receive  it  at 
least  three  business  days  before  the 
consumer  closes  on  the  loan.^”  If  the 
creditor  makes  certain  significant 
changes  between  the  time  the  Closing 
Disclosure  form  is  given  and  the 
closing — specifically,  if  the  creditor 
makes  changes  to  the  APR  above  Vs  of 
a  percent  for  rnost  loans  (and  V4  of  a 
percent  for  loans  with  irregular 
payments  or  periods),  changes  the  loan 
product,  or  adds  a  prepayment  penalty 
to  the  loan — the  consumer  must  be 
provided  a  new  form  and  an  additional 
three-business-dqy  waiting  period  after 
receipt  of  the  new  form.  Less  significant 
changes  can  be  disclosed  on  a  revised 
Closing  Disclosure  form  provided  to  the 
consumer  at  or  before  closing,  without 
delaying  the  closing.^^  This  is  a  change 
from  the  proposal,  which  would  have 
required  that  most  changes  cause  an 
additipnal  three-business-day  waiting 
period  before  the  consumer  could  close 
on  the  loan.  The  Bureau  received 
extensive  public  comment  raising 
concerns  about  this  aspect  of  the 
proposal,  especially  about  its  impact  to 
cause  frequent  closing  delays  in  the 
residential  real  estate  market.  In 
response  to  the  public  comments 
received  on  this  issue,  the  Bureau 
decided  to  limit  the  types  of  changes 
that  will  result  in  an  additional  three- 


13  This  provision  is  in  §  1026.19(e)(2)(ii). 

These  disclosures  are  available  at  http:// 
www.hud.gov/offices/adm/hudclips/forms/files/ 
l.pdf  &  http://ecfr.gpoaccess.gov/graphics/pdfs/ 
ec27se91.024.pdf. 

The  requirements  for  the  Closing  Disclosure  are 
in  §  1026.38(a)(3). 

’®This  provision  is  in  §  1026.19(f)(l)(ii). 

’“This  provision  is  in  §  1026.19(f)(2). 


business-day  waiting  period  to  the  three 
changes  described  above.  This 
requirement  will  provide  the  important 
protection  to  consumers  of  an  additional 
three-day  waiting  period  for  these 
significant  changes,  but  will  not  cause 
closing  delays  for  less  significant  costs 
that  may  frequently  change. 

Provision  of  disclosures.  Currently, 
settlement  agents  are  required  to 
provide  the  HUD-1  under  RESPA,  while 
creditors  are  required  to  provide  the 
revised  Truth  in  Lending  disclosure 
under  TILA.  Under  the  final  rule,  the 
creditor  is  responsible  for  delivering  the 
Closing  Disclosure  form  to  the 
consumer,  but  creditors  may  use 
settlement  agents  to  provide  the  Closing 
Disclosure,  provided  that  they  comply 
with  the  final  rule’s  requirements  for  the 
Closing  Disclosure.^”  The  final  rule 
acknowledges  settlement  agents’ 
longstanding  involvement  in  the  closing 
of  real  estate  and  mortgage  loan 
transactions,  as  well  as  their  preparation 
and  delivery  of  the  HUD— 1.  The  final 
rule  avoids  creating  uncertainty 
regarding  the  role  of  settlement  agents 
and  also  leaves  sufficient  flexibility  for 
creditors  and  settlement  agents  to  arrive 
at  the  mrfst  efficient  means  of 
preparation  and  delivery  of  the  Closing 
Disclosure  to  consumers. 

E.  Limits  on  Closing  Cost  Increases 

Similar  to  existing  law,  the  final  rule 
restricts  the  circumstances  in  which 
consumers  can  be  required  to  pay  more 
for  settlement  services — the  various 
services  required  to  complete  a  loan, 
such  as  appraisals,  inspections,  etc. — 
than  the  amount  stated  on  their  Loan 
Estimate  form.  Unless  an  exception 
applies,  charges  for  the  following 
services  cannot  increase:  (1)  The 
creditor’s  or  mortgage  broker’s  charges 
for  its  own  services;  (2)  charges  for 
services  provided  by  an  affiliate  of  the 
creditor  or  mortgage  broker;  and  (3) 
charges  for  services  for  which  the 
creditor  or  mortgage  broker  does  not 
permit  the  consumer  to  shop.  Charges 
for  other  services  can  increase,  but 
generally  not  by  more  than  10  percent, 
unless  an  exception  applies.^i 

The  exceptions  include,  for  example, 
situations  when:  (1)  The  consumer  asks 
for  a  change;  (2)  the  consumer  chooses 
a  service  provider  that  was  not 
identified  by  the  creditor;  (3) 
information  provided  at  application  was 
inaccurate  or  becomes  inaccurate;  or  (4) 
the  Loan  Estimate  expires.  When  an 
exception  applies,  the  creditor  generally 


3“  This  provision  is  in  §  1026.19(0(1). 

3’  The  limitations  and  the  exceptions  discussed 
below  are  in  §  1026.19(e)(3)  and  (4). 
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must  provide  an  updated  Loan  Estimate 
form  within  three  business  days. 

F.  Proposals  Not  Adopted  in  the  Final 
Rule 

The  proposed  rule  would  have 
redefined  the  way  the  Annual 
Percentage  Rate  or  “APR”  is  calculated. 
Under  the  proposal,  the  APR  would 
have  encompassed  almost  all  of  the  up¬ 
front  costs  of  the  loan.22  The  Bureau 
explained  in  the  proposal  that  it 
believed  the  change  would  make  it 
easier  for  consumers  to  use  the  APR  to 
compare  loans  and  easier  for  industry  to 
calculate  the  APR.  The  proposed  rule 
also  would  have  required  creditors  to 
keep  records  of  the  Loan  Estimate  and 
Closing  Disclosure  forms  provided  to 
consumers  in  an  electronic,  machine 
readable  format  to  make  it  easier  for 
regulators  to  monitor  compliance.^^ 

Based  on  public  comments  it  received 
raising  implementation  and  cost 
concerns  regarding  these  two  proposals, 
the  Bureau  has  determined  not  to 
finalize  these  provisions  in  the  final 
rule.  The  Bureau  continues  to  believe 
these  ideas  may  have  benefits  for 
consumers  and  industry,  however,  and 
intends  to  continue  following  up  on 
both  issues.  For  example,  the  Bureau 
intends  to  work  closely  with  industry 
on  private  data  standard  initiatives  to 
promote  consistency  in  data 
transmission  and  storage.  After 
additional  study,  the  Bureau  may 
propose  rules  on  either  or  both  topics. 

The  Bureau-also  decided  not  to 
require  in  the  final  rule  a  disclosure 
item  that  had  been  mandated  by  the 
Dodd-Frank  Act,  but  that  caused 
confusion  at  its  consumer  testing. 
Specifically,  the  Dodd-Frank  Act 
requires  creditors  to  disclose,  in  the  case 
of  residential  mortgage  loans,  “the 
approximate  amount  of  the  wholesale 
rate  of  funds  in  connection  with  the 
loan.”  24  To  implement  this 
requirement,  the  proposal  would  have 
required  creditors  to  disclose  the 
approximate  cost  of  funds  used  to  make 
a  loan  on  the  Closing  Disclosure.^s 
Because  consumer  testing  conducted  by 
the  Bureau  prior  to  its  issuance  of  the 
proposal  suggested  that  consumers  do 
not  understand  the  disclosure  and  that 
it  would  not  provide  a  meaningful 
benefit  to  consumers,  the  Bureau 


These  proposed  revisions  are  discussed  below 
in  part  V,  in  the  section-by-section  analysis  of 
§  1026.4. 

This  proposed  provision  is  discussed  below  in 
part  V,  in  the  section-by-section  analysis  of 
§  1026.25. 

2«15  U.S.C.  1638(a)(17l. 

This  proposed  provision  is  discussed  below  in 
part  V,  in  the  section-by-section  analysis  of 
§  1026.38(o)(6). 


alternatively  proposed  to  exempt 
creditors  from  the  cost  of  funds 
disclosure  requirement. 

The  Bureau  considered  the  comments 
it  received  on  this  disclosure  in  addition 
to  the  consumer  testing  results.  The 
comments  echoed  the  Bureau’s  concerns 
regarding  consumer  confusion  from  this 
disclosure,  and  also  raised 
implementation,  compliance,  and  cost 
concerns.  The  Bureau  has  decided  to 
exempt  creditors  from  the  cost  of  funds 
disclosure  requirement.  The  Bureau 
believes  this  approach  will  simplify  the 
disclosure  forms,  making  them  more 
effective  for  consumers,  and  reduce 
compliance  burden.^® 

G.  Effective  Date 

The  final  rule  is  effective  on  August 

I,  2015.  The  final  rule  applies  to 
transactions  for  which  the  creditor  or 
mortgage  broker  receives  an  application 
on  or  after  that  date,  except  that  new 

§  1026.19(e)(2)  and  the  amendments  of 
this  final  rule  to  §  1026.28(a)(1)  and  the 
commentary  to  §  1026.29  become 
effective  on  that  date,  without  respect  to 
whether  an  application  has  been 
received  on  that  date.22 

II.  Background 

A.  The  Mortgage  Market 

Overview  of  the  Market  and  the 
Mortgage  Crisis 

The  mortgage  market  is  the  single 
largest  market  for  consumer  financial 
products  and  services  in  the  United 
States,  with  approximately  $9.4  trillion 
in  loans  outstanding.^s  During  the  last 
decade,  the  market  went  through  an 
unprecedented  cycle  of  expansion  and 
contraction  that  was  fueled  in  part  by 
the  securitization  of  mortgages  and 
creation  of  increasingly  sophisticated 
derivative  products  designed  to  mitigate 
accompanying  risks  to  investors.  So 
many  other  parts  of  the  Americem 
financial  system  were  drawn  into 
mortgage-related  activities  that  when 
the  bubble  collapsed  in  2008,  it  sparked 
the  most  severe  recession  in  the  United 
States  since  the  Great  Depression. In 


26  However,  the  Bureau  is  finalizing  the  Dodd- 
Frank  Act  requirement  to  include  the  total  interest 
percentage  disclosure  on  both  the  Loan  Estimate 
and  Closing  Disclosure,  because  consumers  at  the 
Bureau’s  consumer  testing  were  able  to  understand 
and  use  the  total  interest  percentage  disclosure  on 
both  the  Loan  Estimate  and  Closing  Disclosure.  This 
proposed  provision  is  discussed  below  in  part  V,  iir 
the  section-by-section  analyses  of  §§  1026.37{1)(3) 
and  1026.38(o)(5). 

22  For  additional  discussion  regarding  the 
effective  date  of  the  final  rule,  see  part  VI  below. 

26  Bd.  of  Governors  of  the  Fed.  Reserve  Sys.,  Flow 
of  Funds,  Balance  Sheets,  and  Integrated 
Macroeconomic  Accounts  (June  2013). 

28  See  Thomas  F.  Siems,  Branding  the  Great 
Becession,  Fin.  Insights,  May  13,  2012,  Vol.  1  Issue 


the  last  quarter  of  2008  a»d  early  in 
2009,  GDP  was  falling  at  an  annual  rate 
of  roughly  6  percent.^"  By  the  Fall  of 
2009,  unemployment  reached  a  peak  of 
10  percent.3^  The  percentage  of  loans  in 
the  foreclosure  process  reached  its  peak 
of  4.63  in  both  the  first  and  the  fourth 
quarters  of  2010.^2  From  peak  to  trough, 
the  fall  in  housing  prices  is  estimated  to 
have  resulted  in  about  $7  trillion  in 
household  wealth  losses. Further,  five 
years  after  the  collapse  of  Lehman 
Brothers  and  AIG,  the  United  States 
continues  to  grapple  with  the  fallout. 

The  expansion  in  this  market  was 
accompanied  by  particular  economic 
conditions  (including  an  era  of  low 
interest  rates  and  rising  housing  prices) 
and  changes  within  the  industry. 
Interest  rates  dropped  significantly — by 
more  than  20  percent — from  2000 
through  2003.3“*  Housing  prices 
increased  dramatically — about  152 
percent — ^between  1997  and  2006.35 
Driven  by  the  decrease  in  interest  rates 
and  the  increase  in  housing  prices,  the 
volump  of  refinancings  increased 
rapidly,  from  about  2.5  million  loans  in 
2000  to  more  than  15  million  in  2003. 3^ 

In  the  mid-2000s,  the  market 
experienced  a  steady  deterioration  of 
credit  standards  in  mortgage  lending, 
with  evidence  that  loans  were  made 
solely  against  collateral,  or  even  against 
expected  increases  in  the  value  of 


1  at  3,  available  at  http://www.dallasfed.org/assets/ 
documents/banking/ firm/fi/fil201  .pdf  (stating  that 
the  (great  recession]  “was  the  longest  and  deepest 
economic  contraction,  as  measured  by  the  drop  in 
real  GDP,  since- the  Great  Depression.’’). 

20  Bureau  of  Econ.  Analysis,  U.S.  Dep’t  of 
C6mmerce,  Real  Gross  Domestic  Product  (Nov.  7, 
2013),  available  at  http://research.stlouisfed.org/ 
fred2/series/GDPCl . 

21  Bureau  of  Labor  Statistics,  U.S.  Dep’t  of  Labor, 
Labor  Force  Statistics  from  the  Current  Population 
Survey  (Nov.  19,  2013),  available  at  http:// 
data.bls.gOv/timeseries/LNS14000000  (Labor  Force 
Statistics  from  2003  through  2013). 

22  Press  Release,  Mortg.  Bankers  Ass’n,  Short-term 
Delinquencies  Fall  to  Pre-Recession  Levels,  Loans  in 
Foreclosure  Tie  All-Time  Record  in  Latest  MBA 
National  Delinquency  Survey  {Feh.  17,  2011), 
available  at  http://www.mortgagebankers.org/ 
Newsan  dMedia/PressCen  ter/ 75706.htm. 

22  Bd.  Of  Governors  of  the  Fed.  Reserve  Sys.,  The 
U.S.  Housing  Market:  Current  Conditions  and 
Policy  Considerations,  at  3  (2012),  available  at 
http://www.federalreserve.gov/publications/other- 
reports/files/housing-white-paper-20120104.pdf. 

24  See  U.S.  Dep’t.  of  Hous.  and  Urban  Dev.,  An 
Analysis  of  Mortgage  Refinancing,  2001-2003 
(2004),  available  at  www.huduser.org/Publications/ 
pdf /MortgageRef inance03.pdf;  Souphala 
Chomsisengphet  &  Anthony  Pennington-Cross,  The 
Evolution  of  the  Subprime  Mortgage  Market,  88,  No. 
1  Fed.  Res.  Bank  of  St.  Louis  Review,  at  48  (Jan./ 
Feb.  2006),  available  at  http://research.stlouisfed. 
org/publications/review/article/5019. 

25  The  Financial  Crisis  Inquiry  Commission,  The 
Financial  Crisis  Inquiry  Report  at  156  (2011)  (FCIC 
Report),  available  at  http://www.gpo.gov/fdsys/pkg/ 
GPO-FCIC/pdf/GPO-FCIC.pdf. 

26  An  Analysis  of  Mortgage  Refinancing,  2001- 
2003,  at  1. 
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collateral,  and  without  consideration  of 
ability  to  repay.  This  deterioration  of 
credit  standards  was  particularly 
evidenced  by  the  growth  of  “subprime” 
and  “Alt-A”  products.^^  Subprime 
products  were  sold  primarily  to 
consumers  with  poor  or  no  credit 
history,  although  there  is  evidence  that 
some  consumers  who  would  have  , 
qualified  for  “prime”  loans  were  steered 
into  subprime  loans  as  well.^s  The  Alt- 
A  category  of  loans  permitted 
consumers  to  take  out  mortgage  loans 
while  providing  little  or  no 
documentation  of  income  or  other 
evidence  of  repayment  ability.  Because 
these  loans  involved  additional  risk, 
they  were  ^pically  more  expensive  to 
consumers  than  “prime”  mortgages, 
although  many  of  them  had  very  low 
introductory  interest  rates.  In  2003, 
subprime  and  Alt-A  origination  volume 
was  about  $400  billion;  in  2006,  it  had 
reached  $830  billion. 

So  long  as  housing  prices  were 
continuing  to  increase,  it  was  relatively 
easy  for  consumers  to  refinance  their 
existing  loans  into  more  affordable 
products  to  avoid  interest  rate  resets  and 
other  adjustments.  When  housing  prices 
began  to  decline  in  2005,  however, 
refinancing  became  more  difficult  and 
delinquency  rates  on  subprime  and  Alt- 
A  products  increased  dramatically.^® 
More  and  more  consumers,  especially 
those  with  subprime  and  Alt-A  loans, 
were  unable  or  unwilling  to  make  their 
mortgage  payments.  An  early  sign  of  the 


3^  FCIC  Report  at  88.  These  products  included 
most  notably  %a  and  hybrid  adjustable  rate 
mortgages  (ARMs)  and  option  ARM  products.  Id.  at 
106.  A  hybrid  ARM  is  an  adjustable  rate  mortgage 
loan  that  has  a  low  fixed  introductory  rate  for  a 
certain  period  of  time.  An  option  ARM  is  an 
adjustable  rate  mortgage  loan  that  has  a  scheduled 
loan  payment  that  may  result  in  negative 
amortization  for  a  certain  period  of  time,  but  that 
hxpressly  permits  specified  larger  payments  in  the 
contract  or  servicing  documents,  such  as  an 
interest-only  payment  or  a  fully  amortizing 
payment.  For  these  loans,  the  scheduled  negatively 
amortizing  payment  was  typically  described  in 
marketing  and  servicing  materials  as  the  “optional 
payment.”  These  products  were  often  marketed  to 
subprime  customers. 

3*  For  example,  the  Federal  Reserve  Board  on  July 
18,  2011,  issued  a  consent  cease  and  desist  order 
and  assessed  an  $85  million  civil  money  penalty 
against  Wells  Fargo  &  Company  of  San  Francisco, 
a  registered  bank.holding  company,  and  Wells 
Fargo  Financial,  Inc.,  of  Des  Moines.  The  order 
addresses  allegations  that  Wells  Fargo  Financial 
employees  steered  potential  prime-eligible 
consumers  into  more  costly  subprime  loans  and 
separately  falsified  income  information  in  mortgage 
applications.  In  addition  to  the  civil  money  penalty, 
the  order  requires  that  Wells  Fargo  compensate 
affected  consumers.  See  Press  Release,  Bd.  Of 
Governors  of  the  Fed.  Reserve  Sys.  (July  20,  2011J, 
available  at  http://www.federalreserve.gov/ 
newsevents/press/enforcement/201 1 0720a.htm. 

39 Inside  Mortgage  Fin.,  2011  Mortgage  Statistical 
Annual:  Mortgage  Originations  by  Product,  at  20 
(2011J. 

<9  FCIC  Report  at  215-217. 


mortgage  crisis  was  an  upswing  in  early 
payment  defaults — generally  defined  as 
borrowers  being  60  or  more  days 
delinquent  within  the  first  year.  Prior  to 
2006, 1.1  percent  of  mortgages  would 
end  up  60  or  more  days  delinquent 
within  the  first  two  years.'*^  Taking  a 
more  expansive  definition  of  early 
payment  default  to  include  60  days 
delinquent  within  the  first  two  years, 
this  figure  was  double  the  historic 
average  during  2006,  2007  and  2008.‘*2 
First  payment  defaults — mortgages 
taken  out  by  consumers  who  never  • 
made  a  single  payment — exceeded  1.5 
percent  of  loans  in  early  2007.‘*3  In 
addition,  as  the  economy  worsened,  the 
rates  of  serious  delinquency  {90  or  more 
days  past  due  or  in  foreclosure)  for  the 
subprime  and  Alt-A  products  began  a 
steep  increase,  from  approximately  10 
percent  in  2006,  to  20  percent  in  2007, 
to  more  than  40  percent  in  2010.“*^ 

The  impact  of  this  level  of 
delinquencies  was  severe  on  creditors 
who  held  loans  on  their  books  and  on 
private  investors  who  purchased  loans 
.  directly  or  through  securitized  vehicles. 
Prior  to  and  during  the  bubble,  the 
evolution  of  the  securitization  of 
mortgages  attracted  increasing 
involvement  from  financial  institutions 
.  that  were  not  directly  involved  in  the 
extension  of  credit  to  consumers  and 
from  investors  worldwide. 

Securitization  of  mortgages  allows 
originating  creditors  to  sell  off  their 
loans  (and  reinvest  the  funds  earned  in 
making  new  ones)  to  investors  who 
want  an  income  stream  over  time. 
Securitization  had  been  pioneered  by 
what  are  now  called  government- 
sponsored  enterprises  (GSEs),  including 
tbe  Federal  National  Mortgage 
Association  (Fannie  Mae)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac).  But  by  the 
early  2000s,  large  numbers  of  private 
financial  institutions  were  deeply 
involved  in  creating  increasingly 
complex  mortgage-related  investment 
vehicles  through  securities  and 
derivative  products.  The  private 
securitization-backed  subprime  and  Alt- 
A  mortgage  market  ground  to  a  halt  in 
2007  in  the  face  of  the  rising 
delinquencies  on  subprime  and  Alt-A 
products.'*^  . 

While  there  remains  debate  about 
which  market  issues  definitively 
sparked  this  crisis,  there  were  several 
mortgage  origination  issues  that 

^3  CoreLogic’s  TrueStandings  Servicing  (reflects 
first-lien  mortgage  loansj  (data  service  accessible 
only  through  paid  subscription). 

«/d. 

“a/d. 

**  Id.  at  217. 

^Id.  at  124. 


pervaded  the  mortgage  lending  system 
prior  to  the  crisis  and  are  generally 
accepted  as  having  contributed  to  its 
collapse.  First,  the  market  experienced  a 
steady  deterioration  of  credit  standards 
in  mortgage  lending,  particularly 
evidenced  by  the  growth  of  subprime 
and  Alt-A  loans,  which  consumers  were 
often  unable  or  unwilling  to  repay.'*® 

Second,  the  mortgage  market  saw  a 
proliferation  of  more  complex  mortgage 
products  with  terms  that  were  often 
difficult  for  consumers  to  understand. 
These  products  included  most  notably 
%8  and  %7  Hybrid  Adjustable  Rate 
Mortgages  and  Option  ARM  products.?^ 
These  products  were  often  marketed  to 
subprime  and  Alt-A  customers.  The 
appetite  on  the  part  of  mortgage 
investors  for  such  products  often 
created  inappropriate  incentives  for 
mortgage  originators  to  originate  these 
more  expensive  and  profitable  mortgage 
products.'*® 

Third,  responsibility  for  the 
regulation  of  consumer  financial 
protection'laws  was  spread  across  seven 
regulators  including  the  Board,  HUD, 
the  Office  of  Thrift  Supervision,  the 
Federal  Trade  Commission,  the  Federal 
Deposit  Insurance  Corporation,  the 
Office  of  the  Comptroller  of  the 
Currency,  and  the  National  Credit 
Union  Administration.  Such  a  spread  in 
responsibility  may  have  hampered  the 
government’s  ability  to  coordinate 
regulatory  monitoring  and  response  to 
such  issues.'*® 

In  the  wake  of  this  financial  crisis. 
Congress  passed  the  Dodd-Frank  Act  to 
address  many  of  these  concerns.  In  this 
Act,  among  other  things.  Congress 
created  the  Bureau  and  consolidated  the 
rulemaking  authority  for  many 
consumer  financial  protection  statutes, 
including  the  two  primary  Federal 
consumer  protection  statutes  governing 
mortgage  origination,  the  Truth  in 
Lending  Act  (TILA)  and  the  Real  Estate 
Settlemgnt  Procedures  Act  (RESPA),  in 
the  Bureau.®®  Congress  also  provided 


^9  FCIC  Report  at  88. 

Id.  at  106.  “Hybrid  Adjustable  Rate  Mortgage” 
is  a  term  frequently  used  to  describe  adjustable  rate 
mortgage  loans  that  have  a  low  fixed  introductory 
rate  for  a  certain  period  of  time.  “Option  ARM”  is 
a  term  frequently  used  to  describe  adjustable  rate 
mortgage  Joans  that  have  a  scheduled  loan  payment 
that  may  result  in  negative  amortization  for  a 
certain  period  of  time,  but  that  expressly  permit 
specified  larger  payments  in  the  contract  or 
servicing  documents,  such  as  an  interest-only 
payment  or  a  fully  amortizing  payment.  For  these 
loans,  the  scheduled  negatively  amortizing  payment 
was  typically  described  in  marketing  and  servicing 
materials  as  the  “optional  payment.” 

"^/d.  at  109. 

““/d.  at  111. 

“Sections  1011  and  1021  of  the  Dodd-F^^mk  Act, 
12  U.S.C.  5491,  5511.  The  Consumer  Financial 

'  Continued 
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the  Bureau  with  supervision  authority 
for  certain  consumer  financial 
protection  statutes  over  certain  entities, 
including  insured  depository 
institutions  with  total  assets  of  over  $10 
billion  and  their  affiliates,  and  certain 
other  non-depository  entities,  including 
all  companies  that  offer  or  provide 
origination,  brokerage,  or  servicing  of 
consumer  mortgages.®^ 

At  the  same  time.  Congress 
significantly  amended  the  statutory 
requirements  governing  mortgage 
practices  with  the  intent  to  restrict  the 
practices  that  contributed  to  the  crisis. 
For  example,  in  response  to  concerns 
thdt  some  lenders  made  loans  to 
consumers  without  sufficiently 
determining  their  ability  to  repay, 
section  1411  of  the  Dodd-Frank  Act 
amended  TILA  to  require  that  creditors 
make  a  reasonable  and  good  faith 
determination,  based  on  verified  and 
documented  information,  that  the 
consumer  will  have  a  reasonable  ability 
to  repay  the  loan.^z  Sections  1032(f), 
1098,  and  llOOA  of  the  Dodd-Frank  Act 
address  concerns  that  Federal  mortgage 
disclosures  did  not  adequately  explain 
to  consumers  the  terms  of  their  loans 
(particularly  complex  adjustable  rate  or 
optional  payment  loans)  by  requiring 
new  disclosure  forms  designed  to 
improve  consumer  understanding  of 
mortgage  transactions  (which  is  the 
subject  of  this  final  rule).^^  In  addition, 
the  Dodd-Frank  Act  established  other 
new  standards  concerning  a  wide  range 
of  mortgage  lending  practices,  including 
compensation  for  mortgage 
originators  and  mortgage  servicing.^® 
For  additional  information,  see  the 
discussion  below  in  part  II. F. 

Size  of  the  Current  Mortgage  Origination 
Market 

Even  with  the  economic  downturn 
and  tightening  of  credit  standards, 
approximately  $1.9  trillion  in  mortgage 
loans  were  originated  in  2012.^*^  In 
exchange  for  an  extension  of  mortgage 


Protection  Act  is  substantially  codified  at  12  U.S.C. 
5481-5603. 

Sections  1024  through  1026  of  title  X  of  the 
Dodd-Frank  Act.  codified  at  12  U.S.C.  5514-5516. 

Section  1411  of  the  Dodd-Frank  Act.  codified 
at  15  U.S.C.  1639c. 

”  Section  1032(f)  of  the  Dodd-Frank  Act.  codified 
at  12  U.S.C  5532(f).  Sections  1098  and  llOOA  of 
the  Dodd-Frank  Act  amend  RESPA  and  TILA, 
respectively. 

Sections  1402  through  1405  of  the  Dodd-Frank 
Act.  codiFied  at  15  U.S.C.  1639b. 

”  Sections  1418. 1420,  1463,  and  1464  of  the 
Dodd-Frank  Act,  codified  at  12  U.S.C.  2605;  IS 
U.S.C.  1638, 1638a.  1639f,  &  1639g. 

“  Moody's  Analytics,  Credit  Forecast  2013  (2013) 
(Credit  Forecast  2013),  available  at  http:// 
www.economy.com/default.asp  (reflects  first-lien 
mortgage  loans)  (data  service  accessibly  only 
through  p>aid  sabscription). 


credit,  consumers  promise  to  make 
regular  mortgage  payments  and  provide 
their  home  or  real  property  as  collateral. 
The  overwhelming  majority  of 
homebuyers  continue  to  use  mortgage 
loans  to  finance  at  least  some  of  the 
purchase  price  of  their  property.  In 
2012,  93.7  percent  of  all  home 
purchases  were  financed  with  a 
mortgage  credit  transaction.^^ 

Consumers  may  obtain  mortgage 
credit  to  purchase  a  home,  to  refinance 
an  existing  mortgage,  to  access  home 
equity,  or  to  finance  home 
improvement.  Purchase  loans^and 
refinancings  together  produced  8.6 
million  new  first-lien  mortgage  loan 
originations  in  2012. The  proportion 
of  loans  that  are  for  purchases  as 
opposed  to  refinances  varies  with  the 
interest  rate  environment  and  other 
market  factors.  In  2012,  72  percent  of 
the  market  was  refinance  transactions 
and  28  percent  was  purchase  loans,  by 
volume.^®  Historically  the  distribution  , 
has  been  more  even.  In  2000,  refinances 
accounted  for  44  percent  of  the  market 
while  purchase  loans  comprised  56 
percent;  in  2005,  the  two  products  were 
split  evenly.®^ 

With  a  home  equity  transaction,  a 
homeowner  uses  his  or  her  equity  as 
collateral  to  secure  consumer  credit. 
The  credit  proceeds  can  be  used,  for 
example,  to  pay  for  home 
improvements.  Home  equity  credit 
transactions  and  home  equity  lines  of 
credit  resulted  in  an  additional  $41 
billion  in  mortgage  load  originations  in 
2012.61 

Shopping  for  Mortgage  Loans 

When  shopping  for  a  mortgage  loan, 
research  has  shown  that  consumers  are 
most  concerned  about  the  interest  rate 
and  their  monthly  payment.®^ 
Consumers  may  underestimate  the 


Mortgage  Markets  Daily,  New  Houses  by  Type 
of  Financing,  available  at  http:// 
www.moTtgagenewsdaily.com/data/financing- 
type.aspx. 

“Credit  Forecast  2013. 

Inside  Mortgage  Fin.,  Mortgage  Originations  by 
Product,  in  Inside  Mortgage  Finance  Issue  2013:08 
(Mar.  1,  2013)  (Inside  Mortgage  Finance 
Newsletter). 

“Inside  Mortgage  Fin.,  2012  Mortgage  Statistical 
Annual:  Mortgage  Originations  by  Product:  2000- 
2013  Data,  at  17  (2012).  These  percentages  are 
based  on  the  dollar  amount  of  the  loans. 

Inside  Mortgage  Fin.  Newsletter. 

ICF  Macro  Int’l,  Summary  of  Findings:  Design 
and  Testing  of  Truth  in  Lending  Disclosures  for 
Closed-End  Mortgages,  at  6  (July  2009)  (Macro  2009 
Closed-End  Report),  available  at  http:// 
www.federalieserve.gOv/boarddocs/meetings/2009/ 
20090723/Full%20Macro%20CE%20Report.pdf.; 
see  also  Kleimann  Communication  Group,  Inc., 
Know  Before  You  Owe:  Evolution  of  the  Integrated 
TILA-RESPA  Disclosures  (July  2012),  available  at 
http://fUes.consumerfinance.gOv/f/201207_cfpb_ 
report_tila-respa-testing.pdf.  • 


possibility  that  interest  rates  and 
payments  can  increase  later  on,  or  they 
may  not  fully  understand  that  this 
possibility  exists.  They  also  may  not 
appreciate  other  costs  that  could  arise 
later,  such  as  prepayment  penalties.®^ 
This  focus  on  short  term  costs  while 
underestimating  long  term  costs  may  ^ 
result  in  consumers  taking  out  mortgage 
loans  that  are  more  costly  than  they 
realize.®"* 

Research  points  to  a  relationship 
between  consumer  confusion  about  loan 
terms  and  conditions  and  an  increased 
likelihood  of  adopting  higher-cost, 
higher-risk  mortgage  loans  in  the  years 
leading  up  to  the  mortgage  crisis.  A 
study  of  data  firom  the  2001  Survey  of 
Consumer  Finances  found  that  some 
adjustable  rate  mortgage  loan  borrowers, 
particularly  those  with  below  median 
income,  underestimated  or  did  not 
realize  how  much  their  interest  rates 
could  change.®®  These  findings  are 
consistent  with  a  2006  Government 
Accountability  Office  study,  which 
raised  concerns  that  mortgage  loan 
disclosure  laws  did  not  require  specific 
disclosures  for  adjustable  rate  loans.®® 
This  evidence  suggests  that  borrowers 
who  Me  not  presented  with  clear, 
understandable  information  about  their 
mortgage  loan  offer  may  lack  an 
accurate  understanding  of  the  loan  costs 
and  risks. 

The  Mortgage  Origination  Process 

Borrowers  must  go  through  a 
mortgage  origination  process  to  take  out 


James  Lacko  &  Janis  Pappalardo,  Improving 
Consumer  Mortgage  Disclosures:  An  Empirical 
Assessment  of  Current  and  Prototype  Disclosure 
Forms,  at  26  (2007)  (finding  borrowers  had 
misunderstood  key  loan  features,  including>the 
overall  cost  of  the  loan,  future  payment  amount, 
ability  to  refinance,  payment  of  up-front  points  and 
fees,  whether  the  monthly  payment  included  . 
escrow  for  taxes  and  insurance,  any  balloon 
payment,  whether  the  interest  rate  had  been  locked, 
whether  the  rate  was  adjustable  or  fixed,  and  any 
prepayment  penalty),  available  at  http:// 

WWW. ftc.gov /os/ 2007/ 06/ 
P025505MortgageDisclosureReport.pd f. 

“  Oren  Bar-Gill,  The  Law.  Economics  and 
Psychology  of  Subprime  Mortgage  Contracts,  94 
Cornell  L.  Rev.  1073, 1079  (2009)  (discussing  how 
subprime  borrowers  may  not  fully  understand  the 
loan  costs  due  to  product  complexity  and  deferral 
of  loan  costs  into  the  future);  id.  at  1133  (explaining 
that  borrower  underestimation  of  mortgage  loan 
cost  distorts  their  decision  to  take  out  a  loan, 
resulting  in  excessive  borrowing),  available  at 
http:// 

legalworkshop.org/wp-content/uploads/ 

2009/07/cornell-a2Q090727-bar-gill.pdf. 

Brian  K.  Bucks  &  Karen  M.  Pence,  Do 
Borrowers  Know  their  Mortgage  Terms?,  ].  of  Urb. 
Econ.  (2008),  available  at  http://works.bepress.com/ 
karen  jpence/S. 

®®  U.S.  Gov't  Accountability  Office,  GAO-06- 
1112T,  Alternative  Mortgage  Products:  Impact  on 
Default  Remains  Unclear,  but  Disclosure  of  Risks  to 
Borrowers  Could  Be  Improved  (2006),  available  at 
http://www.gao.gov/new.items/d061 1 12t.pdf. 
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a  mortgage  loan.  During  this  process, 
borrowers  have  two  significant  factors  to 
consider;  the  costs  that  they  pay  to  close 
the  loan,  and  the  costs  over  the  life  of 
the  loan.  For  a  given  consumer  seeking 
a  mortgage  of  a  given  size,  both  factors 
can  vary  significantly,  making  the  home 
purchase  or  refinance  especially 
complex.  Furthermore,  for  purchase 
transactions  and  to  a  much  lesser  extent 
for  refinances,  there  are  many  actors 
involved  in  a  mortgage  origination.  In 
addition  to  the  lender  and  the  borrower, 
a  single  transaction  may  involve  a  seller, 
mortgage  broker,  real  estate  agent, 
settlement  agent,  appraiser,  multiple 
insurance  providers,  and  local 
government  clerks’  and  tax  offices. 

These  actors  typically  charge  fees  or 
commissions  for  the  services  they 
provide.'  Borrowers  learn  about  the  loan 
costs  and  the  sources  of  those  costs 
through  a  variety  of  sources,  including 
disclosures  provided  throughout  the 
mortgage  origination  process. 

Loan  Terms,  The  loan  terms  affect 
how  the  loan  is  to  be  repaid,  including 
the  type  of  loan  product,*’^  the  interest 
rate,  the  payment  amount,  and  the 
length  of  the  loan  term.  Among  other 
things,  the  type  of  loan  product 
determines  whether  the  interest  rate  can 
change  and,  if  so,  when  and  by  how 
much.  A  fixed  rate  loan  sets  the  interest 
rate  at  origination,  and  the  rate  stays  the 
same  until  the  borrower  pays  off  the 
loan.  However,  the  interest  rate  on  an 
adjustable  rate  loan  is  periodically  reset 
based  on  an  interest  rate  index.  This 
shifting  rate  could  change  the 
borrower’s  monthly  payment.  Typically, 
an  adjustable  rate  loan  will  combine 
both  types  of  rates,  so  that  the  interest 
rate  is  fixed  for  a  certain  period  of  time 
before  adjusting.  For  example,  a  5/1 
adjustable  rate  loan  would  have  a  fixed 
interest  rate  for  five  years,  and  then 
adjust  every  year  until  the  loan  ends. 
Any  changes  in  the  interest  rate  after  the 
first  five  years  would  change  the 
borrower’s  payments.  Adjustable  rate 
mortgages  accounted  for  30  percent  of 
mortgage  loan  volume  in  2000,  and 
reached  a  recent  high  of  50  percent  in 
2004.®®  By  contrast,  adjustable  rate 
mortgages  accounted  for  only  10  percent 
of  the  mortgage  loan  market  in  2012  ; 
however,  there  is  some  early  indication 
that  adjustable  rate  mortgages  are 
gaining  market  share  again  as  interest 
rates  for  fixed  rate  mortgages  are  on  the 
rise:  the  share  of  new  mortgage 


Types  of  loan  products  include  a  fixed  rate 
loan,  adjustable  rate  loan,  and  interest-only  loan. 

Inside  Mortgage  Fin.,  2012  Mortgage  Statistical 
Annual:  Mortgage  Originations  by  Product:  2000- 
2013  Data,  at  17  (2012).  These  percentages  are 
based  on  the  dollar  amount  of  the  loans. 

Inside  Mortgage  Finance  Newsletter. 


applications  for  adjustable  rate 
mortgages  rose  by  75%  (from  4%  to  7%) 
from  March  to  August  of  2013.^® 
Borrowers  are  usually  required  to 
make  payments  on  a  monthly  basis. 
These  payments  typically  are  calculated 
to  pay  off  the  entire  loan  balance  by  the 
time  the  loan  term  ends.^^  The  way  a 
borrower’s  payments  affect  the  amount 
of  the  loan  balance  over  time  is  called 
amortization.  Most  borrowers  take  out 
fully  amortizing  loans,  meaning  that 
their  payments  are  applied  to  both 
principal  and  interest  so  that  the  loan’s 
principal  balance  will  gradually 
decrease  until  it  is  completely  paid  off. 
The  typical  30-year  fixed  rate  loan  has 
fully  amortizing  monthly  payments  that 
are  calculated  to  pay  off  the  loan  in  full 
over  30  years.  However,  loan 
amortization  can  take  other  forms.  An 
interest  only  loan  would  require  the 
borrower  to  make  regular  payments  that 
cover  interest  but  not  principal.  In  some 
cases,  these  interest  only^ayments  end 
after  a  period  of  time  (such  as  five  years) 
and  the  borrower  must  begin  making 
significantly  higher  payments  that  cover 
both  interest  and  principal  to  amortize 
the  loan  over  the  remcdning  loan  term. 

In  other  cases,  the  entire  principal 
balance  must  be  paid  when  the  loan 
becomes  due.  Similarly,  in  a  balloon 
loan,  monthly  payments  are  not  fully 
amortizing,  requiring  the  borrower  to 
pay  off  a  portion  of  the  principal 
balance  or  the  remaining  principal 
balance  in  a  larger  “balloon  payment”  at 
specific  points  in  the  loan  term  or  at  the 
end  of  the  loan  term,  respectively. 

The  time  period  that  the  borrower  has 
to  repay  the  loan  is  known  as  the  loan 
term,  and  is  specified  in  the  mortgage 
contract.  Many  loans  are  set  for  a  term 
of  30  years.  Depending  on  the 
amortization  type  of  the  loan,  it  will 
either  be  paid  in  full  or  have  a  balance 
due  at  the  end  of  the  term. 

Closing  Costs.  Closing  costs  are  the 
costs  of  completing  a  mortgage 
transaction,  including  origination  fees, 
appraisal  fees,  title  insurance,  taxes, 
settlement  services,  and  homeowner’s 
insurance.  The  borrower  may  pay  an 
application  or  origination  fee.  Lenders 
generally  also  require  an  appraisal  as 
part  of  the  origination  process  in  order 
to  determine  the  value  of  the  home.  The 


Compare  Press  Release,  Mortgage  Bankers 
Assoc.,  Mortgage  Applications  Decrease  in  Latest 
Weekly  MBA  Survey  (Mar,  6,  2013),  available  at 
http://www.mbaa.org/NewsandMedia/PressCenter/ 
83653.htm  with  Mortgage  Bankers  Assoc.,  Mortgage 
Applications  Decrease  in  Latest  Weekly  MBA  ; 
Survey  (Aug.  28,  2013),  available  at  http:// 
www.mbaa.org/NewsandMedia/PressCenter/ 
85466.htm. 

Some  loans  may  require  a  large  final  payment 
(or  “balloon”  payment)  in  addition  to  monthly 
payments. 


appraisal  helps  the  lender  determine 
whether  the  home  is  valuable  enough  to 
act  as  collateral  for  the  mortgage  loan. 
The  borrower  is  generally  responsible 
for  the  appraisal  fee,  which  may  be  paid 
at  or  before  closing.  Finally,  lenders 
typically  require  borrowers  to  take  out 
various  insurance  policies.  Insurance 
protects  the  lender’s  collateral  interest 
in  the  property.  Homeowner’s  insurance 
protects  against  the  risk  that  the  home 
is  damaged  or  destroyed,  while  title* 
insurance  protects  the  lender  against  the 
risk  of  claims  against  the  borrower’s 
legal  right  to  the  property.  In  addition, 
the  borrower  may  be  required  to  take 
out  mortgage  insurance  which  protects 
the  lender  in  the  event  of  default. , 

Application.  In  order  to  obtain  a 
mortgage  loan,  borrowers  must  first 
apply  through  a  loan  originator  that 
accepts  applications  for  mortgage  loems. 
There  are  two  different  kinds  of  such 
loan  originators.  A  retail  originator 
works  directly  for  a  mortgage  lender.  A 
mortgage  lender  that  employs  retail 
originators  could  be  a  bank  or  credit 
union,  or  it  could  be  a  specialized 
mortgage  finance  company.  Some  of 
these  mortgage  lenders  may  sell  the  l^n 
soon  after  it  is  originated  to  an  investor, 
and  they  are  referred  to  as 
correspondent  lenders.  The  other  kind 
of  loan  originator  is  a  mortgage  broker. 
Mortgage  brokers  work  with  many 
different  lenders  and  facilitate  the 
transaction  for  the  borrower. 

A  loan  originator  jmay  help  borrowers 
determine  what  kind  of  loan  best  suits 
their  needs,  and  will  collect  their 
completed  loan  application.  The 
application  includes  borrower  credit 
and  income  information,  along  with 
information  about  the  home  to  be 
purchased.  A  mortgage  broker  will  pass 
this  information  oh  to  a  lender  that  will 
evaluate  the  borrower’s  credit  risk  using 
various  factors,  as  described  below. 
Consumers  can  apply  to  multiple 
lenders  directly  or  through  a  mortgage 
broker  in  order  to  compare  the  loans 
that  they  are  being  offered.  Once  he  or 
she  has  decided  to  move  forward  with 
the  loan,  the  applicant  notifies  the  loan 
originator  or  lender.  An  applicant  can 
decide  to  pursue  loans  at  multiple 
lenders  at  one  time,  but  could  incur  fees 
in  connection  with  each  application. 
The  loan  originator  will  wait  to  receive 
notification  ft-om  the  consumer  before 
taking  more  information  from  the 
borrower  and  giving  the  consumer’s 
application  to  a  loan  underwriter. 

Mortgage  Application  Processing.  A 
loan  underwriter  reviews  the 
application  and  additional  information 
provided  by  the  borrower,  and  verifies 
certain  information  in  connection  with 
regulatory  requirements.  The 
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underwriter  will  assess  whether  the 
lender  should  take  on  the  risk  of  making 
the  mortgage  loan.  In  order  to  make  this 
decision,  the  underwriter  considers 
whether  the  borrower  can  repay  the 
loan,  and  whether  the  home  is  worth 
enough  to  act  as  collateral  for  the  loem. 

If  the  underwriter  finds  that  the 
borrower  and  the  home  qualify,  the 
underwriter  will  approve  the  borrower’s 
mortgage  application. 

Depending  on  the  loan  terms, 
including  the  loan  amount,  as  discussed 
above,  lenders  may  require  borrowers  to 
obtain  title  insurance,  homeowner’s 
insurance,  private  mortgage  insurance, 
and  other  services.  The  borrower  may 
shop  for  certain  closing  services  on  his 
or  her  own. 

Closing.  After  being  accepted  for  a 
mortgage  loan,  completing  any  closing 
requirements,  and  receiving  necessary 
disclosures,  the  borrower  can  close  on  \ 
the  loan.  Multiple  parties  may 
participate  at  closing,  including  the 
borrower,  the  settlement  agent  or  a 
notary,  and  attorneys  for  the  borrower, 
the  seller,  and  the  lender. 

The  settlement  agent  ensures  that  all 
the  closing  requirements  are  met,  that 
alrdosing  documents  are  completed  in 
full,  and  that  all  fees  are  collected.  The 
settlement  agent  makes  sure  that  the 
borrower  signs  these  closing  documents, 
including  a  promissory  note  and  the 
security  instrument.  This  promissory 
note  is  evidence  of  the  loan  debt,  and 
•  documents  the  borrower’s  promise  to 
pay  back  the  loan.  It  states  the  terms  of 
the  loan,  including  the  interest  rate  and 
length.  The  security  instrument,  in  the 
form  of  a  mortgage,  provides  the  home 
as  collateral  for  the  loan.  A  deed  of  trust 
is  similar  to  a  mortgage,  except  that  a 
trustee  is  named  to  hold  title  to  the 
property  as  security  for  the  loan.  The 
borrower  receives  title  to  the  property 
after  the  loan  is  paid  in  full.  Both  a 
mortgage  and  deed  of  trust  allow  the 
lender  to  foreclose  and  sell  the  home  if 
the  borrower  does  not  repay  the  loan. 

In  the  case  of  a  purchase  loan,  the 
funds  to  purchase  the  home  cmd  pay 
closing  costs  are  distributed  at  closing 
or  shortly  thereafter.  In  the  case  of  a 
refinance  loan,  the  funds  ft-om  the  new 
loan  are  used  to  pay  off  the  old  loan 
and,  in  some  cases,  to  pay  some  or  all 
of  the  closing  costs,  with  any  additional 
amount  going  to  the  borrower  or  to  pay 
off  other  debts.  Refinance  loans  also 
have  closing  costs,  which  may  be  paid 
by  the  borrower  at  closing  or,  in  some 
cases,  rolled  into  the  loan  amount.  In 
home  equity  loans,  the  borrower’s  funds 
and  the  closing  costs  are  provided  upon 
closing.  A  settlement  agent  makes  sure 
that  all  amounts  are  given  to  the 
appropriate  parties.  After  the  closing, 


the  settlement  agent  records  the  deed  at 
the  local  government  registry. 

B.  RESPA  and  Regulation  X 

Congress  enacted  the  Real  Estate 
Settlement  Procedures  Act  of  1974 
based  on  findings  that  significant 
reforms  in  the  real  estate  settlement 
process  were  needed  to  ensure  that 
consumers  are  provided  with  greater 
and  more  timely  information  -on  the 
nature  and  costs  of  the  residential  real 
estate  settlement  process  and  are 
protected  from  unnecessarily  high 
settlement  charges  caused  by  certain 
abusive  practices  that  Congress  found  to 
have  developed.  12  U.S.C.  2601(a).  With 
respect  to  RESPA’s  disclosure 
requirements,  the  Act’s  purpose  is  to 
provide  “more  effective  advance 
disclosure  to  home  buyers  and  sellers  of 
settlement  costs.”  12  U.S.C.  2601(b)(1). 

In  addition  to  providing  consumers  with 
appropriate  disclosures,  the  purposes  of 
RESPA  include;  but  are  not  limited  to, 
effecting  certain  changes  in  the 
settlement  process  for  residential  real 
estate  that  will  result  in  (1)  the 
elimination  of  kickbacks  or  referral  fees 
that  Congress  found  to  increase 
unnecessarily  the  costs  of  certain 
settlement  services;  and  (2)  a  reduction 
in  the  amounts  home  buyers  are 
required  to  place  in  escrow  accounts 
established  to  insure  the  payment  of  real 
estate  taxes  and  insurance.  12  U.S.C. 
2601(b).  In  1990,  Congress  amended 
RESPA  by  adding  a  new  section  6 
covering  persons  responsible  for 
servicing  mortgage  loans  and  .amending 
statutory  provisions  related  to  mortgage 
servicers’  administration  of  borrowers’ 

escrow  accounts.^^ 

RESPA’s  disclosure  requirements 
generally  apply  to  “settlement  services” 
for  “federally  related  mortgage  loans.” 
Under  the  statute,  the  term  “settlement 
services”  includes  any  service  provided 
in  connection  with  a  real  estate 
settlement.  12  U.S.C.  2602(3)(a).  The 
term  “federally  related  mortgage  loan” 
is  broadly  defined  to  encompass 
virtually  any  purchase  money  or 
refinance  loan,  with  the  exception  of 
temporary  financing,  that  is  “secured  by 
a  first  or  subordinate  lien  on  residential 
real  property  (including  individual 
units  of  condominiums  and 
cooperatives)  designed  principally  for 
the  occupancy  of  from  one  to  four 
families  .  .  .”  12  U.S.C.  2602(1). 

Section  4  of  RESPA  requires  that,  in 
connection  with  a  “mortgage  loan 
transaction,”  a  disclosure  form  that 
includes  a  “real  estate  settlement  cost 
statement”  be  prepared  and  made 


Public  Law  101-625,  104  Stat.  4079  (1990), 
sections  941-42. 


avaifable  to  the  borrower  for  inspection 
at  or  before  settlement. \2  U.S.C.  2603. 
The  law  further  requires  that  the  form 
“conspicuously  and  clearly  itemize  all 
charges  imposed  upon  the  borrower  and 
all  charges  imposed  upon  the  seller  in 
connection  with  the  settlement.  .  . .” 

12  U.S.C.  2603(a).  Section  5  of  RESPA 
provides  for  a  booklet  to  help 
consumers  applying  for  federally  related 
mortgage  loafts  to  understand  the  nature 
and  costs  of  real  estate  settlement 
services.  12  U.S.C.  2604(a).  Further, 
each  lender  must  “include  with  the 
booklet  a  good  faith  estimate  of  the 
amount  or  range  of  charges  for  specific 
settlement  services  the  borrower  is 
likely  to  incur  in  connection  with  the 
settlement.  .  .”  12  U.S.C.  2604(c).  The 
booklet  and  the  good  faith  estimate  must 
be  provided  not  later  than  three 
business  days  ^fter  the  lender  receives 
an  application,  unless  the  lender  denies 
the  application  for  credit  before  the  end 
of  the  three-business  day  period.  12 
U.S.C.  2604(d). 

Historically,  HUD’s  Regulation  X,  24 
CFR  part  3500,  has  implemented 
RESPA.  On  March  14,  2008,  after  a  10- 
year  investigatory  process,  HUD 
proposed  extensive  revisions  to  the 
good  faith  estimate  and  settlement  forms 
required  under  Regulation  X,  as  well  as 
new  accuracy  standards  with  respect  to 
the  estimates  provided  to  consumers.  73 
FR  14030  (Mar.  14,  2008)  (HUD’s  2008 
RESPA  Proposal).^**  In  November  2008, 
HUD  finalized  the  proposed  revisions  in 
substantially  the  same  form,  including 
new  standard  good  faith  estimate  and 
settlement  forms,  which  lenders, 
mortgage  brokers,  and  settlement  agents 
were  required  to  use  beginning  on 
January  1.  2010.  73  FR  68204  (Nov.  17, 
2008)  (HUD’s  2008  RESPA  Final  Rule). 
HUD’s  2008  RESPA  Final  Rule 
implemented  significant  changes  to  the 
rules  regarding  the  accuracy  of  the 
estimates  provided  to  consumers.  The 
final  rule  required  redisclosure  of  the 
good  faith  estimate  form  when  the 
actual  costs  increased  beyond  a  certain 
percentage  of  the  estimated  amounts, 
and  permitted  such  increases  only 
under  certain  specified  circumstances. 


Prior  to  the  Dodd-Frank  Act,  section  4  of 
RESPA  applied  to  “all  transactions  in  the  United 
States  which  involve  federally  related  mortgage 
loans."  12  U.S.C.  2603  (2009).  However,  section 
1098  of  the  Dodd-Frank  Act  deleted  the  reference 
to  “federally  related  mortgage  loan”  in  this  section 
and  replaced  it  with  “mortgage  loan  transactions.” 
The  regulation  implementing  this  statutory 
requirement  has  historically  applied  and  continues 
to  apply  to  “federally  related  mortgage  loans.”  See 
12  CFR  1024.8;  24  CFR  3500.8  (2010). 

During  this  10-year  period,  in  2002,  HUD. 
published  a  proposed  rule  revising  the  good  faith 
estimate  forms  and  accuracy  standards  for  cost 
estimates,  which  it  never  finalized.  67  FR  49134 
(July  29,  2002). 
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73  FR  68240  (amending  24  CFR  3500.7). 
HUD’s  2008  ^SPA  Final  Rule  ako 
included  significant  changes  to  the 
RESPA  disclosure  requirements, 
including  prohibiting  itemization  of 
certain  amounts  and  instead  requiring 
the  disclosure  of  aggregate  settlement 
costs;  adding  loan  terms,  such  as 
whether  there  is  a  prepayment  penalty 
and  the  borrower’s  interest  rate  and 
monthly  payment;  and  requiring  use  of 
a  standard  form  for  the  good  faith 
estimate.  Id.  The  standard  form  was 
developed  through  consumer  testing 
conducted  by  HUD,  which  included 
qualitative  testing  consisting  of  one-on- 
one  cognitive  interviews. HUD  issued 
informal  guidance  regarding  the  final 
rule  on  its^Web  site,  in  the  form  of 
frequently  asked  questions  (HUD 
RESPA  FAQs)  and  bulletins  ^7  (HUD 
RESPA  Roundups). 

The  Dodd-Frank  Act  (discussed 
further  in  part  I.D,  below)  transferred 
rulemaking  authority  for  RESPA  to  the 
Bureau,  effective  July  21,  2011.  See 
sections  1061  and  1098  of  the  Dodd- 
Frank  Act.  Pursuant  to  the  Dodd-Frank 
Act  and  RESPA,  as  amended,  the 
Bureau  published  for  public  comment 
an  interim  final  rule  establishing  a  new 
Regulation  X,  12  CFR  part  1024, 
implementing  RESPA.  76  FR  78978 
(Dec.  20,  2011).  This  rule  did  not 
impose  any  new  substantive  obligations 
but  did  make  certain  technical, 
conforming,  and  stylistic  changes  to 
reflect  the  transfer  of  authority  and 
certain  other  changes  made  by  the 
Dodd-Frank  Act.  The  Bureau’s 
Regulation  X  took  effect  on  December 
30,  2011.  RESPA  section  5’s 
requirements  of  an  information  booklet 
and  good  faith  estimate  of  settlement 
costs  (RESPA  GFE)  are  implemented  in 
Regulation  X  by  §§  1024.6  and  1024.7, 
respectively.  RESPA  section  4’s 
requirement  of  a  real  estate  settlement 
statement  (RESPA  settlement  statement) 
is  implemented  by  §  1024.8. 

C.  TILA  and  Regulation  Z 

Congress  eqacted  the  Truth  in 
Lending  Act  based  on  findings  that  the 
informed  use  of  credit  resulting  from 
consumers’  awareness  of  the  cost  of 
credit  would  enhance  economic 
stability  and  would  strengthen 


75  U.S.  Oep’t.  of  Hous.  and  Urban  Dev.,  Summary 
Report:  Consumer  Testing  of  the  Good  Faith  ■ 
Estimate  Form  (GFE),  prepared  by  Kleimann 
Communication  Group,  Inc.  (2008),  available  at 
http://www.huduser.org/publications/pdf/ 
Summary_ReportJGFE.pdf. 

New  RESPA  Rule  FAQs,  available  at  http:// 
portaI.hud.gov/hudportaI/documents/ 
huddoc?id=resparulefaqs422010.pdf. 

77  RESPA  Roundup  Aichive,  available  at  http:// 
portal.hud.gov/hudportaI/HUD?src=/program_ 
offices/housing/rmra/res/resroundup. 


competition  among  consumer  credit 
providers.  15  U.S.C.  1601(a).  One  of  the 
purposes  of  TILA  is  to  provide 
meaningful  disclosure  of  credit  terms  to 
enable  consumers  to  compare  credit 
terms  available  in  the  marketplace  more 
readily  and  avoid  the  uninformed  use  of 
credit.  Id.  TILA’s  disclosures  differ 
depending  on  whether  credit  is  an  open- 
end  (revolving)  plan  or  a  closed-end 
(installment)  loan.  TILA  also  contains 
procedural  and  substantive  protections 
for  consumers. 

TILA’s  disclosure  requirements  apply 
to  a  “consumer  credit  transaction” 
extended  by  a  “creditor.”  Under  the 
statute,  consumer  credit  means  “the 
right  granted  by  a  creditor  to  a  debtor  to 
defer  payment  of  debt  or  to  incur  debt 
and  defer  its  payment,”  where  “the 
party  to  whom  credit  is  offered  or 
extended  is  a  natural  person,  and  the 
money,  property,  or  services  which  are 
the  subject  of  the  transaction  are 
primarily  for  personal,  family,  or 
household  purposes. ”T5  U.S.C.  1602(f), 
(i).  A  creditor  generally  is  “a  person 
who  both  (1)  regularly  extends  ... 
consumer  credit  which  is  payable  by 
agreement  in  more  than  four 
installments  or  for  which  the  payment 
of  a  finance  charge  is  or  may  be 
required,  and  (2)  is  the  person  to  whom 
the  debt  arising  from  the  consumer 
credit  transaction  is  initially  payable  on 
the  face  of  the  evidence  of  indebtedness 
or,  if  there  is  no  such  evidence  of 
indebtedness,  by  agreement.”  15  U.S.C. 

1602(g). 

TILA  section  128  requires  that,  for 
closed-end  credit,  the  disclosures 
generally  be  made  “before  the  credit  is 
extended.”  15  U.S.C.  1638(b)(1).  For 
closed-end  transactions  secured  by  a 
consumer’s  dwelling  and  subject  to 
RESPA,  good  faith  estimates  of  the 
disclosures  are  required  “not  later  than 
three  business  days  after  the  creditor 
receives  the  consumer’s  written 
application,  which  shall  be  at  least  7 
business  days  before  consummation  of 
the  transaction.”  15  U.S.C. 

1638(b)(2)(A).  Finally,  if  the  annual 
percentage  rate  (APR)  disclosed  in  this 
early  TILA  disclosure  statement 
becomes  inaccurate,  “the  creditor  shall 
furnish  an  additional,  correcfed 
statement  to  the  borrower,  not  later  than 
3  business  days  before  the  date  of 
consummation  of  the  transaction.”  15 
U.S.C.  1638(b)(2)(D). 

Historically,  the  Board’s  Regulation  Z 
has  implemented  TILA.  Effective  July 
21,  2011,  the  Dodd-Frank  Act  generally 
transferred  rulemaking  authority  for 


TILA  to  the  Bureau.^®  See  Dodd-Frank 
Act  sections  1061  and  11 00 A. 

TILA  section  128’s  requirement  that 
the  disclosure  statement  be  provided 
before  the  credit  is  extended  (final  TILA 
disclosure)  is  implemented  in  the 
Bureau’s  Regulation  Z  by  §  1026.17(b). 
The  requirements  that  a  good  faith 
estimate  of  the  disclosure  be  provided 
within  three  business  days  after 
application  and  at  least  seven  business 
days  prior  to  consummation  (early  TILA 
disclosure)  and  that  a  corrected 
disclosure  be  provided  at  least  three 
business  days  before  consummation 
(corrected  TILA  disclosure),  as 
applicable,  are  implemented  by 
§  1026.19(a).  The  contents  of  the  TILA 
disclosures,  as  required  by  TILA  section 
128,  are  implemented  by  §  1026.18. 

On  July  30,  2008,  Congress  enacted 
the  Mortgage  Disclosure  Improvement 
Act  of  2008  (MDIA).^®  MDIA,  in  part, 
amended  the  timing  requirements  for 
the  early  TILA  disclosures,  requiring 
that  these  TILA  disclosures  be  provided 
within  three  business  days  after  an 
application  for  a  dwelling-secured 
closed-end  mortgage  loan  also  subject  to 
RESPA  is  received  and  before  the 
consumer  has  paid  any  fee  (other  than 
a  fee  for  obtaining  the  consumer’s  credit 
history).®® 

Creditors  also  must  mail  or  deliver 
these  early  TILA  disclosures  at  least 
seven  business  days  before 
consummation  and  provide  corrected 
disclosures  if  the  disclosed  APR 
changes  in  excess  of  a  specified 
tolerance.  The  consumer  must  receive 
the  corrected  disclosures  no  later  than 
three  business  days  before 
consummation.  The  Board  implemented 
these  MDIA  requirements  in  final  rules 
published  May  19,  2009,  which  became 
effective  July  30,  2009,  as  required  by 
the  statute.  74  FR  23289  (May  19,  2009) 
(MDIA  Final  Rule). 

MDIA  also  requires  disclosure  of 
payment  examples  if  the  loan’s  interest 
rate  or  payments  can  change,  along  with 
a  statement  that  there  is  no  guarantee 
the  consumer  will  be  able  to  refinance 


7®  Section  1029  of  the  Dodd-Frank  Act  excludes 
from  this  transfer  of  authority,  subject  to  certain 
exceptions,  any  rulemaking  authority  over  a  motor 
vehicle  dealer  that  is  predominantly  engaged  in  the 
sale  and  servicing  of  motor  vehicles,  the  leasing  and 
servicing  of  motor  vehicles,  or  both.  12  U.S.C.  5519. 

7®  MDIA  is  contained  in  sections  2501  through 
2503  of  the  Housing  and  Economic  Recovery  Act  of 
2008,  Public  Law  110-289,  enacted  on  July  30, 

2008.  MDIA  was  later  amended  by  the  Emergency 
Economic  Stabilization  Act  of  2008,  Public  Law 
110-343,  enacted  on  October  3,  2008. 

®®MDIA  codified  some  requirements  previously 
adopted  by  the  Board  in  a  July  2008  final  rule.  73 
FR  44522  (July  30.  2008)  (HOEPA  Final  Rule).  To 
ease  discussion,  the  description  of  MDIA’s 
disclosure  requirements  includes  the  requirements 
of  the  2008  HOEPA  Final  Rule. 
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the  transaction  in  the  future.  Under  the 
statute,  these  provisions  of  MDLA 
became  effective  on  January  30,  2011. 
The  Board  worked  to  implement  these 
provisions  of  MDIA  at  the  same  time 
that  it  was  completing  work  on  a  several 
year  review  of  Regulation  Z’s  provisions 
concerning  home-secured  credit.  As  a 
result,  the  Board  issued  two  sets  of 
proposals  approximately  one  year  apart. 
On  August  26,  2009,  the  Board 
published  proposed  amendments  to 
Regulation  Z  containing  comprehensive 
changes  to  the  disclosures  for  closed- 
end  credit  secured  by  real  property  or  a 
consumer’s  dwelling,  including 
revisions  to  the  format  and  content  of 
the  disclosures  implementing  MDIA’s 
payment  examples  and  refinance 
statement  requirements,  and  several 
new  requirements.  74  FR  43232  (Aug. 

26,  2009)  (2009  Closed-End  Proposal). 

For  the  2009  Closed-End  Proposal,  the 
Board  developed  several  new  model 
disclosure  forms  through  consumer 
testing  consisting  of  focus  groups  and 
one-on-one  cognitive  interviews.®'  In 
addition,  the  2009  Closed-End  Proposal 
proposed  an  extensive  reyision  to  the 
definition  of  “finance  charge”  that 
would  replace  the  “some  fees  in,  some 
fees  out”  approach  for  determining  the 
finance  charge  with  a  simpler,  more 
inclusive  “all-in”  approach.  The 
proposed  definition  of  “finance  charge” 
would  include  a  fee  or  charge  if  it  is  (1) 
“payable  directly  or  indirectly  by  the 
consumer”  to  whom  credit  is  extended, 
and  (2)  “imposed  directly  or  indirectly 
by  the  creditor  as  an  incident  to  or  a 
condition  of  the  extension  of  credit.” 
The  finance  charge  would  continue  to 
exclude  fees  or  charges  paid  in 
comparable  cash  transactions.®^ 

On  September  24,  2010,  the  Board 
published  an  interim  final  rule  to 
implement  MDIA’s  payment  example 
and  refinance  statement  requirements. 
75  FR  58470  (Sept.  24,  2010)  (MDIA 
Interim  Rule).  The  Board’s  MDIA 


®‘  Bd.  of  Governors  of  the  Fed.  Reserve  Sys., 
Summary  of  Findings:  Design  and  Testing  of  Truth 
in  Lending  Disclosures  for  Closed-End  Mortgages, 
prepared  by  Macro  International,  Inc.  (July  16, 

2009)  (Macro  2009  Closed-End  Report),  available  at 
http://www.federalreserve.gov/boarddocs/meetings/ 
2009/20090723/Full%20Macro%20CE% 
20Report.pdf. 

As  discussed  in  the  section-by-section  analysis 
of  the  proposed  amendments  to  §  1026.4  in  part  VI, 
in  response  to  concerns  about  the  effect  of  an  "all- 
in”  finance  charge  on  the  higher-priced  and  HOEPA 
coverage  thresholds  in  §§  1026.35  and  1026.32, 
respectively,  the  Board  proposed  to  implement  a 
different  "transaction  coverage  rate”  for  higher- 
priced  coverage  and  to  retain  the  existing  “some 
fees  in,  some  fees  out”  treatment  of  certain  charges 
in  the  definition  of  points  and  fees  for  purposes  of 
determining  HOEPA  coverage.  See  76  FR  27390, 
27411-12  (May  11,  2011);  76  FR  11598, 11608-09 
(Mar.  2,  2011);  75  FR  58539,  58636-38,  58660-61 
(Sept.  24,  2010). 


Interim  Rule  effectively  adopted  those 
aspects  of  the  2009  Closed-End  Proposal 
that  implemented  these  MDIA 
requirements,  without  adopting  that 
proposal’s  other  provisions,  which  were 
not  subject  to  the  same  January  30,  2011 
statutory  effective  date.  The  Board  later 
issued  another  interim  final  rule  to 
make  certain  clarifying  changes  to  the 
provisions  of  the  MDIA  Interim  Rule.  75 
FR  81836  (Dec.  29.  2010). 

On  September  24,  2010,  the  Board 
also  proposed  further  amendments  to 
Regulation  Z  regarding  rescission  rights, 
disclosure  requirements  in  connection 
with  modifications  of  existing  mortgage 
loans,  and  disclosures  and  requirements 
for  reverse  mortgage  loans.  This 
proposal  was  the  second  stage  of  the 
comprehensive  review  conducted  by  the 
Board  of  TILA’s  rules  for  home-secured 
credit.  75  FR  58539  (Sept.  24,'2010) 

(2010  Mortgage  Proposal). 

The  Board  also  began,  on  September 
24,  2010,  issuing  proposals 
implementing  the  Dodd-Frank  Act, 
which  had  been  signed  on  July  21,  2010. 
The  Board  issued  a  proposed  rule 
implementing  section  1461  of  the  Dodd- 
Frank  Act,  which,  in  part,  adjusts  the 
rate  threshold  for  determining  whether 
escrow  accounts  are  required  for  “jumbo 
loans,”  whose  principal  amounts  exceed 
the  maximum  eligible  for  purchase  by 
Freddie  Mac.®®  75  FR  58505  (Sept.  24, 
2010).  On  March  2,  2011,  the  Board 
proposed  amendm^ts  to  Regulation  Z 
implementing  ether  requirements  of 
sections  1461  and  1462  of  the  Dodd- 
Frank  Act,  which  added  new 
substantive  and  disclosure  requirements 
regarding  escrow  accounts  to  TILA.  76 
FR  11598  (March  2,  2011)  (2011 
Escrows  Proposal).  Sections  1461  and 
1462  of  the  Dodd-Frank  Act  added 
section  129D  to  'TILA,  which 
substantially  codifies  requirements  that 
the  Board  had  previously  adopted  in 
Regulation  Z  regarding  escrow 
requirements  for  higher-priced  mortgage 
loans  (including  the  revised  rate 
threshold  for  “jumbo  loans”  described 
above),  but  also  adds  disclosure 
requirements,  and  lengthens  the  period 
for  which  escrow  accounts  are  required. 

On  May  11,  2011,  the  Board  proposed 
amendments  to  Regulation  Z  to 
implement  section  1411  of  the  Dodd- 
Frank  Act,  which  amends  TILA  to 
prohibit  creditors  from  making  mortgage 
loans  without  regard  to  the  consumer’s 
repayment  ability.  76  FR  27390  (May  11, 
2011)  (2011  ATR  Proposal).  Section 
1411  of  the  Dodd-Frank  Act  adds 
section  129C  to  TILA,  codified  at  15 
U.S.C.  1639c,  which  prohibits  a  creditor 


®3The  Board  finalized  this  proposal  effective 
April  1,  2011.  76  FR  11319  (Mar.  2,  2011). 


from  making  a  mortgage  loan  unless  the 
creditoF  makes  a  reasonable  and  good 
faith  determination,  based  on  verified 
and  documented  information,  that  the 
consumer  will  have  a  reasonable  ability 
to  repay  the  loan,  including  any 
mortgage-related  obligations  (such  as 
property  taxes). 

As  noted  above,  effective  July  21, 

20il,  the  Dodd-Frank  Act  generally 
transferred  rulemaking  authority  for 
TILA  to  the  Bureau.  See  Dodd-Frank  Act 
sections  1061  and  llOOA.  Along  with 
this  authority,  the  Bureau  assumed 
responsibility  for  the  proposed  rules 
discussed  above.  Pursuant  to  the  Dodd- 
Frank  Act  and  TILA,  as  amended,  the 
Bureau  published  for  public  comment 
an  interim  final  rule  establishing  a  new 
Regulation  Z,  12  CFR  part  1026, 
implementing  TILA  (except  with  respect 
to  persons  excluded  from  the  Bureau’s 
rulemaking  authority  by  section  1029  of 
the  Dodd-Frank  Act).  76  FR  79768  (Dec. 
22,  2011).  This  rule  did  not  impose  any 
new  substantive  obligations  but  did 
make  certain  technical,  conforming,  and’ 
stylistic  changes  to  reflect  the  transfer  of 
authority  and  certain  other  changes 
made  by  the  Dodd-Frank  Act.  The 
Bureau’s  Regulation  Z  took  effect  on 
December  30,  2011. 

D.  The  History  of  Integration  Efforts 

For  more  than  30  years,  TILA  and 
RESPA  have  required  creditors  and 
settlement  agents  to  give  consumers 
who  apply  for  and  obtain  a  mortgage 
loan  different  but  overlapping 
disclosure  forms  regarding  the  loan’s 
terms  and  costs.  This  duplication  has 
long  been  recognized  as  inefficient  and 
confusing  for  both  consumers  and 
industry. 

Previous  efforts  to  develop  a 
combined  TILA  and  RESPA  disclosure 
form  were  fueled  by  the  amount, 
complexity,  and  overlap  of  information 
in  the  disclosures.  On  September  30, 
1996,  Congress  enacted  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996,®“*  which 
required  the  Board  and  HUD  to 
“simplify  and  improve  the  disclosures 
applicable  to  the  transactions  under 
(TILA  and  RESPA],  including  the  timing 
of  the  disclosures;  and  to  provide  a 
single  format  for  such  disclosures  which 
will  satisfy  the  requirements  of  each 
such  Act  with  respect  to  such 
transactions.”®®  If  the  agencies  found 
that  legislative  action  might  be 
necessary  or  appropriate  to  simplify  and 
unify  the  disclosures,  they  were  to 
submit  a  report  to  Congress  containing 
recommendations  for  such  action.  In  the 


8“  Public  Law  104-208,  110  Stat.  3009  (1996). 
88/d.,  section  2101. 
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same  legislation.  Congress  added 
exemption  authority  in  TILA  section 
105(f)  for  classes  of  transactions  for 
which,  in  the  determination  of  the 
Board  (now  the  Bureau),  coverage  under 
all  or  part  of  TILA  does  not  provide  a 
meaningful  benefit  to  consumers  in  the 
form  of  useful  information  or 
protection.®® 

The  Board  and  HUD  did  not  propose 
an  integrated  disclosure  pursuant  to  this 
legislation.  Instead,  in  July  1998,  the 
Board  and  HUD  issued  a  “Joint  Report 
to  the  Congress  Concerning  Reform  to 
the  Truth  in  Lending  Act  and  the  Real 
Estate  Settlement  Procedures  Act” 
(Board-HUD  Joint  Report).®^  The  Board- 
HUD  Joint  Report  concluded  that 
“meaningful  change  could  come  only 
through  legislation”  and  provided 
Congress  with  the  Board’s  and  HUD’s 
recommendations  for  revising  TILA  and 
RESPA. 

The  agencies  recommended  a  number 
of  amendments  to  TILA  and  RESPA  in 
the  report,  such  as  amendment  of 
TILA’s  definition  of  “finance  charge”  to 
eliminate  the  “some  fees  in,  some  fees 
out”  approach  and  instead  include  “all 
costs  the  consumer  is  required  to  pay  in 
order  to  close  the  loan,  with  limited 
exceptions”;  the  amendment  of  RESPA 
to  require  either  the  guaranteeing  of 
closing  costs  on  the  GEE  or  estimates 
that  are  subject  to  an  accuracy  standard; 
and  provision  of  the  final  TILA 
disclosure  and  settlement  statement 
three  days  before  closing,  so  that 
consumers  would  be  able  to  study  the 
disclosures  in  an  unpressured 
environment. 

The  Board-HUD  Joint  Report  also 
recommended  several  additional 
changes  to  the  TILA  disclosures.  In 
particular,  the  report  recommended 
significant  revisions  to  the  “Fed  Box,” 
which  is  the  tabulaf  disclosure  provided 
to  consumers  in  the  early  and  final  TILA 
disclosures  under  Regulation  Z 
containing  the  APR,  the  finance  charge 
(which  is  intended  to  be  the  cost  of 
credit  expressed  as  a  dollar  amount),  the 
amount  financed  (which  is  intended  to 
reflect  the  loan  proceeds  available  to  the 
consumer),  and  the  total  of  payments 
(which  is  the  dollar  amount  of  the 
transaction  over  the  loan  term, 
including  principal  and  finance 
charges).®®  The  report  recommended. 


section  2102(b). 

Bd.  of  Governors  of  the  Fed.  Reserve  Sys.  And 
U.S.  Dep’t  of  Hous.  and  Urban  Dev.,  Joint  Report  to 
the  Congress  Concerning  Reform  to  the  Truth  in 
Lending  Act  and  the  Real  Estate  Settlement 
Procedures  Act  (1998),  available  at  http:// 
www.federalreserve.gov/boarddocs/rptcongress/ 
tila.pdf. 

®®See,  e.g..  Regulation  Z,  12  CFR  part  1026  app. 
H-2  Loan  Model  Form. 


among  other  things,  eliminating  the 
amount  financed  from  the  disclosure  for 
mortgage  loans  because  it  probably  was 
not  useful  to  consumers  in 
understanding  mortgage  loans.  The 
report  also  recommended  adding 
disclosure  of  the  total  closing  costs  in 
the  Fed  Box,  citing  focus  groups 
conducted  by  the  Board  in  which 
participants  stated  that  disclosure  of  the 
amount  needed  to  close  the  loan  would 
be  useful. 

The  Board-HUD  Joint  Report  did  not 
result  in  legislative  action.  Eleven  years 
later,  and  four  months  before  the  revised 
RESPA  disclosures  under  HUD’s  2008 
RESPA  Final  Rule  were  to  become 
mandatory,  the  Board  published  the 
2009  Closed-End  Proposal,  which 
proposed  significant  revisions  to  the 
TILA  disclosures  and  stated  that  the 
Board  would  work  with  HUD  towards 
integrating  the  two  disclosure  regimes. 
The  proposal  stated  that  “the  Board 
anticipates  working  with  [HUD]  to 
ensure  that  TILA  and  [R£SPA] 
disclosures  are  compatible  cind 
complementary,  including  potentially 
“developing  a  single  disclosure  form  that 
creditors  could  use  to  combine  the 
initial  disclosures  required  under  TILA 
and  RESPA.”®®  The  proposal  stated  that 
consumer  testing  would  be  used  to 
ensure  consumers  could  understand  and 
use  the  combined  disclosures.  However, 
only  ten  months  later  in  July  2010,  the 
Dodd-Frank  Act  was  enacted  by 
Congress,  which  transferred  rulemaking 
authority  under  both  TILA  and  RESPA 
to  the  Bureau  and,  as  described  below 
in  part  II.E,  under  sections  1032(f), 

1098,  and  llOOA,  mandated  that  the 
Bureau  establish  a  single  disclosure 
scheme  under  TILA  and  RESPA  and 
'  propose  for  public  comment  rules  and. 
model  disclosures  that  integrate  the 
TILA  and  RESPA  disclosures  by  July  21, 
2012.  12  U.S.C.  2603(a),  5532(f);  15 
U.S.C.  1604(b). 

The  Bureau  issued  proposed 
integrated  disclosure  forms  and  rules  for 
public  comment  on  July  9,  2012  (the 
TILA-RESPA  Proposal  or  proposal).®® 
The  TILA-RESPA  Proposal  provided  for 
a  bifurcated  comment  process. 
Comments  regarding  the  proposed, 
amendments  to  §  1026.1(c)  were 
required  to  have  been  received  on  or 


»S74  FR  43232,  43233. 

See  the  Bureau's  press  release  Consumer 
Financial  Protection  Bureau  proposes  "Know  Before 
You  Owe”  mortgage  forms  (July  9,  2012),  available 
at  http://www.consumerfinance.gov/pressreleases/ 
consumer-financial-protection-bureau-proposes- 
know-before-you-owe-mortgage-forms/;  the  Bureau’s 
blog  post  Know  Before  You  Owe:  Introducing  our 
proposed  mortgage  disclosure  forms  (July  9,  2012), 
available  at  http://www.consumerfinance.gov/biog/ 
know-before-you-owe-introducing-our-proposed- 
mortgage-disclosure-forms/. 


before  September  7,  2012.  For  all  other 
proposed  amendments  and  comments 
pursuant  to  the  Paperwork  Reduction 
Act,  comments  were  required  to  have 
been  received  on  or  before  November  6, 
2012.®^  Now,  more  than  17  years  after 
Congress  first  directed  the  Board  and 
HUD  to  integrate  the  disclosures  under 
TILA  and  RESPA,  the  Bureau  publishes 
this  final  rule. 

E.  The  Dodd-Frank  Act 

As  noted  above,  RESPA  and  TILA 
historically  have  been  implemented  by 
regulations  of  HUD  and  the  Board, 
respectively,  and  the  Dodd-Frank  Act 
consolidated  most  of  this  rulemaking 
authority  in  the  Bureau.  In  addition,  the 
Dodd-Frank  Act  amended  both  statutes 
to  mandate  that  the  Bureau  establish  a 
single  disclosure  scheme  for  use  by 
lenders  or  creditors  in  complying 
comptehensively  with  the  disclosure 
requirements  discussed  above.  Section 
1098(2)  pf  the  Dodd-Frank  Act  amended 
RESPA  section  4(a)  to  require  that  the 
Bureau  “publish  a  single,  integrated 
disclosure  for  mortgage  loan 
transactions  (including  real  estate 
settlement  cost  statements)  which 
includes  the  disclosure  requirements  of 
this  section  and  section  5,  in 
conjunction  with  the  disclosure 
requirements  of  [TILA]  that,  taken 
together,  may  apply  to  a  transaction  that 
is  subject  to  both  or  either  provisions  of 
law.”  12  U.S.C.  2603(a).  Similarly, 
section  1100A(5)  of  the  Dodd-Frank  Act 
amended  TILA  section  105(b)  to  require 
that  the  Bureau  “publish  a  single, 
integrated  disclosure  for  mortgage  loan 
transactions  (including  real  estate 
settlement  cost  statements)  which 
includes  the  disclosure  requirements  of 
this  title  in  conjunction  with  the 
disclosure  requirements  of  [RESPA] 
that,  taken  together,  may  apply  to  a 
transaction  that  is  subject  to  both  or 
either  provisions  of  law.”  15  U.S.C. 
1604(b). 

The  amendments  to  RESPA  and  TILA 
mandating  a  “single,  integrated 
disclosure”  are  among  numerous 
conforming  amendments  to  existing 


In  its  initial  Federal  Register  notice,  the  Bureau 
also  applied  the  September  7,  2012  deadline  to 
comments  on  the  proposed  amendments  to  the 
deRnition  of  finance  charge  in  §  1026.4.  On  August 
31,  2012,  however,  the  Bureau  issued  a  notice 
extending  the  deadline  for  such  comments  to 
November  0,  2012.  See  the  Bureau's  blog  post.  More 
time  for  comments  on  proposed  changes  to  the 
definition  of  the  finance  charge  (Aug.  31,  2012), 
available  at  http://www.consumerfinance.gov/biog/ 
more-time-for-comments-on-proposed-changes-to- 
the-definition-of-the-finance-charge/.  The  extension 
was  published  in  the  Federal  Register  on 
September  6,  2012.  See  77  FR  54843  (Sept.  6,  2012). 
It  did  not  change  the  comment  period  for  any  other 
aspects  of  the  TILA-RESPA  Proposal,  which,  as 
noted  above,  closed  on  November  6,  2012. 
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Federal  laws  found  in  subtitle  H  of  the  as  amended  by  Dodd-Frank  Act  section  and  1414(a)  (2013  Loan  Originator  Final 

Consumer  Financial  Protection  Act  of  1450.  12  U.S.C.  2604(c).  On  November  Riile).^®  15  U.S.C.  1639b,  1639c.  The 

2010.®^  Subtitle  C  of  the  Consumer  8,  2013,  the  Bureau  issued  a  final  rule  sets  forth  certain  qualification 

Financial  Protection  Act,  “Specific  interpretive  rule  providing  lenders  with  requirements;  requires  the 

Bureau  Authorities.”  codified  at  12  additional  instructions  on  complying  establishment  of  certain  compliance  ' 


U.S.C.  chapter  53,  subchapter  V.  part  C, 
contains  a  similar  provision. 

Specifically,  section  1032(f)  of  the 
Dodd-Frank  Act  provides  that,  by  )uly 
21,  2012,  the  Bureau  “shall  propose  for 
public  comment  rules  and  model 
disclosures  that  combine  the  disclosures 
required  under  [TILA]  and  sections  4 
and  5  of  [RESPA]  into  a  single, 
integrated  disclosure  for  mortgage  loan 
transactions  covered  by  those  laws, 
unless  the  Bureau  determines  that  any 
proposal  issued  by  the  [Board]  and 
[HUD]  c.arries  out  the  same  purpose.”  12 
U.S.C.  5532(f).  The  Bureau  issued  the 
TILA-RESPA  Proposal  pursuant  to  that 
mandate  and  the  parallel  mandates 
established  by  the  conforming  * 
amendments  to  RESPA  and  TILA, 
discussed  above. 

F.  Other  Rulemakings 

In  January  2013,  the  Bureau  issued 
several  other  rulemakings  relating  to 
mortgage  credit  to  implement’ 
requirements  of  the,  Dodd-Frank  Act  (the 
Title  XIV  Rulemakings),  and  throughout 
2013  has  issued  proposed  and  final 
rules  to  amend  the  rulemakings  based 
on  public  feedback: 

HOEPA:  On  January  10,  2013,  the 
Bureau  issued  a  final  rule  implementing 
certain  Dodd-Frank  Act  requirements 
that  expand  protections  for  “high-cost” 
mortgage  loans  under  HOEPA,  pursuant 
to  TILA  sections  103(bb)  and  129,  as 
amended  bv  Dodd-Frank  Act  sections 
1431  through  1433  (2013  HOEPA  Final 
Rule).«3  15  U.S.C.  1602(bb)  and  1639. 

The  rule  implements  certain  Title  XIV 
requirements  concerning 
homeownership  counseling,  including  a 
requirement  that  lenders  provide  lists  of 
homeownership  counselors  to 
applicemts  for  federally  related  mortgage 
loans,  pursuant  to  RESPA  section  5(c), 

*^The  Consumer  Financial  Protection  Act  is  title 
X,  “Bureau  of  Consumer  Financial  Protection.”  of 
the  Dodd-Frank  Act.  Public  Law  111-203, 124  Stat. 
1376  (2010),  sections  lOOl-llOOH.  In  the  Consumer 
Financial  Protection  Act,  Congress  established  the 
Bureau  and  its  powers  and  authorities,  transferred 
to  the  Bureau  various  existing  functions  of  other 
agencies,  mandated  certain  regulatory 
improvements,  and  prescribed  other  requirements 
and  conforming  amendments.  Subtitle  H, 
"Conforming  Amendments,”  is  the  last  subtitle  and 
consists  of  sections  1081-1100H.  Certain  titles  of 
the  Dodd-FrankS\ct  are  codified  at  12  U.S.C. 
chapter  53.  Subtitles  A  tlirough  G  (but  not  H]  of  title 
X  are  codified  at  12  U.S.C.  chapter  53,  subchapter 
V,  parts  A  through  G.  Thus,  the  Consumer  Financial 
Protection  Act  is  substantially  codified  at  12  U.S.C. 
5481-5603. 

78  FR  6855  (Jan.  31.  2013),  finalizing  a  proposal 
issued  on  July  9,  2012  (77  FR  54844  (Aug.  15.  2012) 
(20l2  HO^A  Proposal)). 


with  the  2013  HOEPA  Final  Rule 
requirements.^'* 

Serx'icing:  On  January  17,  2013,  the 
Bureau  issued  the  Real  Estate 
Settlement  Procedures  Act*(Regulation 
X)  and  Truth  in  Lending  Act  (Regulation 
Z)  Mortgage  Servicing  Final  Rules  (2013 
Mortgage  Servicing  Final  Rules).®'’ 

These  rules  implement  Dodd-Frank  Act 
requirements  regarding  force-placed 
insurance,  error  resolution,  information 
requests,  and  payment  crediting,  as  well, 
as  requirements  for  mortgage  loan 
periodic  statements  and  adjustable  rate 
mortgage  reset  disclosures,  pursuant  to 
sections  6  of  RESPA  and  128,  128A, 
129F,  and  129G  of  TILA,  as  amended  or 
established  bv  Dodd-Frank  Act  sections 
1418,  1420,  l'463.  and  1464.  12  U.S.C. 
2605;  15  U.S.C.  1638,  1638a,  1639f,  and 
1639g.  These  rutes  establish:  (1)  Early 
intervention  Tor  troubled  and  delinquent 
borrowers,  and  loss  mitigation 
procedures,  pursuant  to  the  Bureau’s 
authority  under  section  6  of  RESPA,  as 
amended  by  Dodd-Frank  Act  section 
1463;  (2)  obligations  for  mortgage 
servicers  that  the  Bureau  found  to  be 
appropriate  to  carry  out  the  consumer 
protection  purposes  of  RESPA,  as  well 
as  its  authority  under  section  19(a)  of 
RESPA  to  prescribe  rules  necessary  to 
achieve  the  purposes  of  RESPA;  and  (3) 
requirements  for  general  servicing 
standards,  policies,  and  procedures  and 
continuity  of  contact,  pursuant  to  the 
Bureau’s  authority  under  section  19(a) 
of  RESPA. 

.  Loan  Originator  Compensation:  On 
January  20,  2013,  the  Bureau  issued  a 
final  rule  to  implement  provisions  of  the 
Dodd-Frank  Act  requiring  certain 
creditors  and  loan  originators  to  meet 
certain  duties  of  care,  pursuant  to  TILA 
sections  129B  and  129C  as  established 
by  Dodd-Frank  Act  sections  1402, 1403, 

Homeownership  Counseling  Organizations 
Lists  Interpretive  Rule  (Nov.  8,  2013),  available  at 
http://fiIes.consumerfinance.gOv/f/201 31  l_cfpb_ 
interpretive-rule Jtomeownership-cour.seling- 
organizations-lists.pdf;  see  also  Homeownership 
Counseling  list  requirements,  CFPB  Bulletin  2013- 
13  (Nov.  8,  2013),  available  at  http:// 
files.consumerfinance.gOv/f/201311j:fpb_bulletin_ 
homeownership-counseling-list-requirements.pdf. 

®*78  FR  10901  (Feb.  14,  2013),  amending 
Regulation  Z  (2013  TILA  Mortgage  Servicing  Final 
Rule),  and  78  FR  10695  (Feb.  14,  2013),  amending 
Regulation  X  (2013  RESPA  Mortgage  Servicing 
Final  Rule).  These  rules  hnalized  proposals  issued 
on  August  20,  2012  (77  FR  57317  (Sept.  17,  2012), 
proposing  amendments  to  Regulation  Z  (2012  TILA 
Mortgage  Servicing  Proposal)  and  77  FR  57200 
(Sept.  17,  2012),  proposing  amendments  to 
Regulation  X  (2012  ^SPA  Mortgage  Servicing 
Proposal)). 


procedures  by  depository  institutions; 
prohibits  loan  originators,  creditors,  and 
their  affiliates  from  receiving 
compensation  in  various  forms  and  from 
sources  other  than  the  consumer  (with 
specified  exceptions);  and  establishes 
restrictions  on  mandatory  arbitration 
and  the  financing  of  single-premium 
credit  insurance.  On  May  29,  2013,  the 
Bureau  issued  a  final  rule  delaying  the 
effective  date  of  a  prohibition  on 
creditors  financing  credit  insurance 
premiums  in  connection  with  certain 
consumer  credit  transactions  secured  by 
a  dwelling  from  its  original  effective 
date  of  June  1,  2013  to  January  10, 

2014. The  delay  is  meant  to  permit  the 
Bureau  to  clarify  the  provision’s 
appligability  to  transactions  other  than 
those  in  which  a  lump-sum  premium  is 
added  to  the  loan  amount  at  closing. 

Appraisals:  On  January  18,  2013,  the 
Bureau,  jointly  with  Federal  prudential 
regulators  and  other  Federal  agencies 
(the  Agencies),  issued  a  final  rule  to 
implement  Dodd-Frank  Act 
requirements  concerning  appraisals  for 
higher-risk  mortgages,  pursuant  to  TILA 
section  129H  as  established  by  Dodd- 
Frank  Act  section  1471  (2013 
Interagency  Appraisals  Final  Rule).®"  15 
U.S.C.  1639h.  For  mortgages  with  an 
annual  percentage  rate  that  exceeds  the 
average  prime  offer  rate  by  a  specified 
percentage,  the  final  rule  requires 
creditors  to  obtain  an  appraisal  or 
appraisals  meeting  certain  specified 
standards,  provide  applicants  with  a 
notification  regarding  the  use  of  the 
•appraisals,  and  give  applicants  a  copy  of 
the  written  appraisals  used.  On  July  10, 
2013,  the  Agencies  igsued  a  proposal  to 
amend  ‘the  final  rule  to  provide 
exemptions  for:  (1)  Transactions  secured 
by  existing  manufactured  homes  and 
not  land;  (2)  certain  “streamlined” 
refinancings;  and  (3)  transactions  of 
$25,000  or  less.®® 

On  the  same  day  it  issued  the  2013 
Interagency  Appraisal  FinBl  Rule,  the 
Bureau  issued  a  final  rule  to  implement 
section  701(e)  of  the  Equal  Credit 
Opportunity  Act  (ECO A),  as  amended 

«6  78  FR  11279  (Feb.  15,  2013),  finalizing  a 
proposal  issued  on  August  17,  2012  (77  FR  55271 
'  (Sept.  7,  2012)  (2012  Loan  Originator  Proposal)). 

‘•>7  78  FR  32547  (May  31.  2013),  finalizing  a 
,  proposal  to  delay  the  effective  date  of  the 

prohibition  issued  May  7,  2013  (78  FR  27308  (May 
10,  2013)). 

88  78  FR  10637  (Feb.  13,  2013),  finalizing  a 
proposal  issued  on  September  5,  2012  (77  FR  54721 
(Sept.  9,  2012)  (2012  Interagency  Appraisals 
Proposal)). 

88  78  FR  48548  (Aug.  8,  2013). 
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by  Dodd-Frank  Act  section  1474  (2013 
ECOA  Appraisals  Final  Rule).  15  U.S.C. 
1691(e).  That  rule  requires  that  creditors 
provide  applicants  with  a  free  copy  of 
written  appraisals  and  valuations 
developed  in  connection  with 
applications  for  loans  secured  by  a  first 
lien  on  a  dwelling  and  notify  applicants 
in  writing  that  copies  of  appraisals  will 
be  provided  to  them  promptly. 

Ability  to  Repay:  On  January  10,  2013, 
the  Bureau  finalized  a  proposal  issued 
by  the  Board  to  implement  provisions  of 
the  Dodd-Frank  Act  (1)  requiring 
creditors  to  determine  that  a  consumer 
has  a  reasonable  ability  to  repay  covered 
mortgage  loans  and  establishing 
standards  for  compliance,  and  (2) 
establishing  certain  limitations  on 
prepayment  penalties,  pursuant  to  TILA 
sections  129C  as  established  by  Dodd- 
Frank  Act  sections  1411, 1412.  and  1414 
(2013  ATR  Final  Rule).ioo  15  U.S.C. 
1639c.  Concurrent  with  the  issuance  of 
the  2013  ATR  Final  Rule,  the  Bureau 
issued  a  concurrent  proposed  rule 
amending  certain  aspects  of  the  2013 
ATR  Final  Rule  (2013  ATR  Concurrent 
Proposal),  which  proposal  was  finalized 
on  May  29,  2013  (May  2013  ATR  Final 
Rule).^°i  That  rule  provides  exemptions 
for  certain  nonprofit  creditors  and 
certain  homeownership  stabilization 
programs,  provides  an  additional 
definition  of  a  “qualified  mortgage”  for 
certain  loans  made  and  held  in  portfolio 
by  small  creditors,  and  modifies  the 
requirements  regarding  the  inclusion  of 
loan  originator  compensation  in  the 
points  and  fees  calculation. 

Escrows:  On  January  10,  2013,  the 
Bureau  finalized  a  proposal  issued  by 
the  Board  to  implement  provisions  of 
the  Dodd-Frank  Act  that  require  escrow 
accounts  to  be  established  for  higher- 
priced  mortgage  loans  and  to  create  an 
exemption  for  certain  loans  held  by 
creditors  operating  predominantly  in 
rural  or  underserved  areas,  pursuant  to 
TILA  section  129D  as  established  by 
Dodd-Frank  Act  section  1461  (2013 
Escrows  Final  Rule).^°2  15  U.S.C.  1639d. 
On  April  18,  2013,  the  Bureau 
published  a  proposal  setting  forth 
certain  clarifying  and  technical 
amendments  to  the  2013  Escrows  Final 
Rule,  including  a  clarification  of  how  to 
determine  whether  a  county  is 
considered  “rural”  or 


100  78  FR  6407  (Jan.  30,  2013),  finalizing  a 
proposal  issued  by  the  Board  on  May  11,  2011  (76 
FR  27389  (May  11,  2011)  (2011  Board  Ability  to 
Repay  Proposal)).- 

101  78  FR  35429  (Jun.  12,  2013),  finalizing  the 
concurrent  proposal  issued  on  January  10,  2013  (78 
FR  6622  (Jan.  30,  2013)). 

102  78  FR  4726  (Jan.  22,  2013),  finalizing  a 
proposal  issued  by  the  Board  on  March  2,  2011  (76 
FR  11597  (Mar.  2,  2011)). 


“underserved.”  7^9  final  rule  was 
published  on  May  23,  2013.^°^ 

In  addition  to  the  foregoing,  the 
Bureau  proposed  and  finalized  three 
additional  sets  of  amendments  to  the 
Title  XIV  Rulemakings.  The  first  set  of 
amendments,  proposed  in  April  2013 
and  published  on  July  24,  2013,  clarify, 
correct,  or  amend  provisions  on  the 
relation  to  State  law  of  Regulation  X’s 
servicing  provisions;  implementation 
dates  for  adjustable  rate  mortgage 
servicing;  exclusions  from  requirements 
on  higher-priced  mortgage  loans;  the 
small  servicer  exemption  from  certain 
servicing  rules;  the  use  of  government- 
sponsored  enterprise  and  Federal 
agency  purchase,  guarantee  or  insurance 
eligibility  for  determining  qualified  , 
mortgage  status;  and  the  determination 
of  debt  and  income  for  purposes  of 
originating  qualified  mortgages.^°^ 

The  second  set  of  amendments, 
proposed  on  June  21,  2013,  was 
published  on  October  1,  2013.,^°®  These 
amendments  focus  primarily  on 
clarifying,  revising,  or  amending 
provisions  on  loss  mitigation 
procedures  under  Regulation  X’s 
servicing  provisions;  amounts  counted 
as  loan  originator  compensation  to 
retailers  of  manufactured  homes  and 
their  employees  for  purposes  of 
applying  points  and  fees  thresholds 
under  the  Home  Ownership  and  Equity 
Protection  Act  and  the  Ability-to-Repay 
rules  in  Regulation  Z;  exemptions 
available  to  creditors  that  operate 
predominantly  in  “rural  or 
underserved”  areas  for  various  purposes 
under  the  mortgage  regulations; 
application  of  the  loan  originator 
compensation  rules  to  bank  tellers  and 
similar  staff;  and  the  prohibition  on 
creditor-financed  credit  insurance.  The 
amendments 'also  adjusted  the  effective 
dates  for  certain  provisions  of  the  loan 
originator  compensation  rules,  and 
incorporated  technical  and  wording 
changes  for  clarification  purposes  to 
Regulations  B,  X,  and  Z. 

The  third  set  of  amendments  was 
published  on  October  23,  2013. These 
amendments  focus  primarily  on 
clarifying  the  specific  disclosures  that 
must  be  provided  before  counseling  for 
high-cost  mortgages  can  occur,  and 
proper  compliance  regarding  servicing 
requirements  when  a  consumer  is  in 
bankruptcy  or  sends  a  cease 
communication  request  under  the  Fair 


103  78  FR  23171  (Apr.  18,  2013). 

78  FR  30739  (May  23,  2013). 

'“s  78  FR  44685  (July  24,  2013),  rmalizing  a 
proposal  issued  on  April  19,  2013  (78  FR  25638 
(May  2,  2013)). 

’oe  78  FR  60382  (Oct.  1,  2013);  78  FR  39902  (Jul. 
2,  2013). 

*'•’^78  FR  62993  (Oct.  23,  2013). 


Debt  Collection  Practices  Act.  The  rule 
also  makes  technical  corrections  to 
provisions  of  the  other  Title  XIV 
Rulemakings. 

The  Bureau  regards  the  foregoing 
rulemakings  as  components  of  a  larger 
undertaking;  many  of  them  intersect 
with  one  or  more  of  the  others. 
Accordingly,  the  Bureau  has  carefully 
coordinated  the  development  and 
implementation  of  the  proposals  and 
final  rules  identified  above  in  an  effort 
to  facilitate  compliance.  As  an  example, 
in  developing  the  TILA-RESPA 
Proposal  and  Final  Rule,  the  Bureau 
took  care  to  ensure  common  terms,  such 
as  “prepayment  penalty”  and  “balloon 
payment”  are  defined  consistent  with 
the  Title  XIV  Rulemakings,  as  described 
in  more  detail  below.  In  addition,  each 
rulemaking  includes  regulatory 
provisions  to  implement  the  various 
Dodd-Frank  Act  mandates  and  to  ensure 
that  the  overall  undertaking  is 
accomplished  efficiently  and  that  it 
ultimately  yields  a  regulatory  scheme 
for  mortgage  credit  that  achieves  the 
statutory  purposes  set  forth  by  Congress, 
while  avoiding  unnecessary  burdens  on 
industry. 

III.  Summary  of  the  Rulemaking 
Process 

As  noted  above,  the  Dodd-Frank  Act 
established  two  goals  for  this 
rulemaking:  “to  facilitate  compliance 
with  the  disclosure  requirements  of 
[TILA  and  RESPAJ”  and  “to  aid  the 
borrower  or  lessee  in  understanding  the 
transaction  by  utilizing  readily 
understandable  language  to  simplify  the 
technical  nature  of  the  disclosures.” 
Dodd-Frank  Act  sections  1098,  llOOA; 
12  U.S.C.  2603(a),  15  U.S.C.  1604(b). 
Further,  the  Bureau  has  a  specific 
mandate  and  authority  from  Congress  to 
promote  consumer  comprehension  of 
financial  transactions  through  clear 
disclosures.  Section  1021(a)  of  the 
Dodd-Frank  Act  directs  the  Bureau  to 
“implement .  .  .  Federal  consumer 
financial  law  consistently  for  the 
purpose  of  ensuring,”  inter  alia,  that 
“markets  for  consumer  financial 
products  and  services  are  fair, 
transparent,  and  competitive.”  12  U.S.C. 
551-l(a).  Section  1021(b)  of  the  Dodd- 
Frank  Act,  in  turn,  authorizes  the 
Bureau  as  part  of  its  core  mission  to 
exercise  its  authority  to  ensure  that, 
with  respect  to  consumer  financial 
products  and  services,  “consumers  are 
provided  with  timely  and 
understandable  information  to  make 
responsible  decisions  about  financial 
transactions.”  12  U.S.C.  5511(b). 
Consistent  with  these  goals  and  in 
preparation  for  proposing  integrated 
rules  and  forms,  the  Bureau  conducted 
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a  multifaceted  information  gathering 
campaign,  including  researching  how 
consumers  interact  with  and  understand 
information,  testing  of  prototype  forms, 
developing  interactive  online  tools  to 
gather  public  feedback,  and  hosting 
roundtable  discussions,  teleconferences, 
and  meetings  with  consumer  advocacy 
groups,  industry  stakeholders,  and  other 
government  agencies. 

A.  Early  Stakeholder  Outreach  &■ 
Prototype  Form  Design 

In  September  2010,  the  Bureau  began 
meeting  with  consumer  advocates,  other 
banking  agencies,  community  banks, 
credit  unions,  settlement  agents,  and 
other  industry  representatives.  This 
outreach  helped  the  Bureau  better 
understand  the  issues  that  consumers 
cmd  industry  face  when  they  use  the 
current  TILA  and  RESPA  disclosures. 

For  example,  as  part  of  this  outreach,  in 
December  2010,  the  Bureau  held  a 
mortgage  disclosure  symposium  that 
brought  together  consumer  advocacy 
groups,  industry  representatives, 
marketing  professionals,  designers,  and 
Other  interested  parties  to  discuss  ♦ 
veurious  possible  concepts  and 
approaches  for  integrating  the 
disclosures. 

At  the  same  time,  the  Bureau  began  to 
research  how  consumers  interact  with 
and  understand  information.  Given  the 
complexities  and  variability  of  mortgage 
loan  transactions  and  their  underlying 
real  estate  transactions,  the  Bureau 
understood  that  the  integrated 
disclosvures  would  have  to  convey  a 
large  amount  of  complex  and  technical 
information  to  consumers  in  a  manner 
that  they  could  use  and  understand. 
Considering  that,  in  January  2011,  the 
Bureau  contracted  with  a 
communication,  design,  consumer 
testing,  and  research  firm,  Kleimann 
Communication  Group,  Inc.  (Kleimann), 
which  specializes  in  consumer  financial 
disclosures.  Kleimann  has  been  hired  by 
other  Federal  agencies  to  perform 
similar  design  and  qualitative  testing 
work  in  connection  with  other  financial 
disclosure  forms.  For  example,  the 
Federal  Trade  Commission  and  the 
Federal  banking  agencies  contracted’ 
with  Kleimann  to  design  and  conduct 
consumer  testing  for  revised  model 
privacy  disclosures.^'’®  Also,  HUD 
contracted  with  Kleimann  to  assist  in 
the  design  and  consumer  testing  for  its 
revised  RESPA  GFE  and  RESPA 
settlement  statement  forms. 


iu«72  FR  14940,  14944  (Mar.  29,  2007);  74  FR 
62890,  62893  (Dec.  1,  2009). 

>“9  73  FR  14030, 14043  (Mar.  14,  2008);  73  FR 
68204.  68265*(Nov.  17,  2008). 


The  Bureau  and  Kleimann  reviewed 
relevant  research  and  the  work  of  other 
Federal  financial  services  regulatory 
agencies  to  inform'  the  Bureau’s  design 
of  the  prototype  integrated  disclosures. 
One  of  the  findings  of  this  research  was 
that  there  is  a  significant  risk  to 
consumers  of  experiencing  “information 
overload’’  when  the  volume  or 
complexity  of  information  detracts  fi’om 
the  consumer  decision-making 
processes.  “Information  overload”  has 
often  been  cited  as  a  problem  with 
financial  disclosures.’^®  Researchers 
suggest  that  there  should  be  a  balance 
between  the  types  and  amount  of 
information  in  the  disclosures,  because 
too  much  information  has  the  potential 
to  detract  firom  consumers’  decision¬ 
making  processes.’”  In  its  2009  Closed- 
End  Proposal,  the  Board  cited  a 
reduction  in  “information  overload”  as 
one  of  the  potential  benefits  of  its  plan 
to  harmonize  the  TILA  and  RESPA 
disclosures  in  collaboration  with 
HUD.”2  The  Board’s  consumer  testing 
in  connection  with  its  2009  Closed-End 
Proposal  found  that  when  participants 
were  asked  what  was  most  difficult 
about  their  mortgage  experience,  the 
most  frequent  answer  was  the  amount  of 
paperwork.”®  HUD  also  stated  that  one 
of  its  guiding  principles  for  HUD’s  2008 
,  RESPA  Proposal  was  that  “the 
[mortgage  loan  settlement  process]  can 
be  improved  yvith  simplification  of 
disclosures  and  better  borrower 
information,”  the  complexity  of  which 
caused  msmy  problems  with  the 
process. 

The  potential  for  “information 
overload”  was  also  cited  by  Congress  as 


See  e.g.,  Debra  Pogrund  Stark  and  )essica  M. 
Choplin,  A  Cognitive  and  Social  Psychological 
Analysis  of  Disclosure  Laws  and  Call  for  Mortgage 
Counseling  to  Prevent  Predatory  Lendings  16  Psych. 
Pub.  Pol.  and  Li  85,  96  (2010);  Paula  J.  Dailey,  The 
Use  and  Misuse  of  Disclosure  as  a  Regulatory 
System,  34  Fla.  St.  U.L.  Rev.  1089, 1115  (2007); 
Patricia  A.  McCoy,  The  Middle-Class  Crunch: 
Rethinking  Disclosure  in  a  World  of  Risk-Based 
Pricing,  44  Harv.  J.  on  Legis.  123, 133  (2007); 

Lauren  E.  Willis,  Decisionmaking  and  The  Limits  of 
Disclosure:  The  Problem  of  Predatory  Lending: 

Price,  65  Md.  L.  Rev.  707,  766  (2006);  Troy  A. 
Paredes,  After  the  Sarbanes-Oxley  Act:  The  Future 
Disclosure  System:  Blinded  by  the  Light: 

Information  Overload  and  its  Consequences  for 
S^urities  Regulation,  81  Wash.  U.  L.  Q.  417  (2003); 
William  N.  Eskridge,  Jr.,  One  Hundred  Years  of 
Ineptitude:  The  Need  for  Mortgage  Rules  Consonant 
t\ith_  the  Economic  and  Psychological  Dynamics  of 
the  Home  Sale  and  Loan  Transaction,  70  Va.  L.  Rev. 
1083,  1133  (1984). 

)ohn  Kozup  &  Jeanne  M.  Hogarth,  Financial 
Literacy,  Public  Policy,  and  Consumers’  Self- 
Protection-More  Questions,  Fewer  Answers,  42 
)oumal  of  Consumer  Affairs  2, 127  (2008). 

"2  74  FR  43232,  43234. 

*’2  See  Macro  2009  Closed-End  Report  at  19.  For 
additional  discussion  regarding  information 
overload,  .see  the  section-by-section  analysis  of 
proposed  §  1026.37(1). 

"■•73  FR  14030,  14031. 


one  of  the  reasons  it  amended  the  TILA 
disclosures  in  the  Truth-in-Lending 
Simplification  and  Reform  Act  of 
1980.”®  According  to  the  Senate 
Committee  on  Banking,  Housing  and 
Urban  Affairs,  this  legislation  arose  in 
part  because: 

During  its  hearings  the  Consumer  Affairs 
Subcommittee  heard  testimony  from  a 
leading  psychologist  who  has  studied  the 
problem  of  ‘informational  overload.’  The 
Subcommittee  learned  that  judging  from 
consumer  tests  in  other  areas,  the  typical 
disclosure  statement  utilized  today  by 
creditors  is  not  an  effectiyg  communication 
device.  Most  disclosure  statements  are 
lengthy,  written  in  legalisfic  fine  print,  and 
have  essential  Truth  in  Lending  disclosures 
scattered  among  various  contractual  terms. 

The  result  is  a  piece  of  paper  which  appears 
to  be  ‘just  another  legal  document’  instead  of 
the  simple,  concise  disclosure  form  Congress 
intended.”® 

Based  on  this  research,  the  Bureau  is 
particularly  mindful  of  the  risk  of 
information  overload,  especially 
considering  the  large  volume  of  other 
information  and  paperwork  consumers 
are  required  to  process  throughout  the 
mortgage  loan  and  real  estate 
transaction. 

The  Bureau  began  development  of  the 
integrated  disclosures  with  certain 
design  objectives.  Considering  that  the 
quantity  of  information  both  on  the 
disclosures  and  in  other  paperwork 
throughout  the  mortgage  loan  and  real 
estate  transaction  may  increase  the  risk 
of  information  overload,  the  Bureau 
began  development  of  the  integrated 
disclosures  with  the  objective  of 
creating  a  graphic  design  that  used  as 
few  words  as  possible  when  presenting 
the  key  loan  and  cost  information.  The 
Bureau’s  purpose  for  such  a  design  was 
to  make  the  information  readily  visible 
so  that  consumers  could  quickly  and 
easily  find  the  information  they  were 
seeking,  without  being  confronted  with 
large  amounts  of  text.  Accordingly,  the 
Bureau  decided  to  limit  the  content  of 
the  disclosures  to  loan  terms,  cost 
information,  and  certain  textual 
disclosures  and  to  exclude  educational 
material.  The  Bureau  understood  that 
consumers  would  receive  educational 
materials  required  under  applicable  law, 
such  as  the  Special  Information  Booklet 
required  by  section  5  of  RESPA,  through 
other  means.  In  addition,  the  Bureau 
anticipated  that  it  would  provide 
additional  educational  information  and 
tools  on  its  Web  site  and  place  a  Web 
site  link  on  the  integrated  disclosures 
directing  consumers  to  that  site,  which 


"*  Public  Law  96-221,  94  Stat  132  (1980). 

"9  Public  Law  96-221,  Depository  Institutions 
Deregulation  and  Monetary  Control  Act  of  1980, 
Senate  Report  No.  96073  (Apr.  24,  1979). 
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would  obviate  the  need  to  place 
educational  material  directly  on  the 
disclosures. 

The  Bureau  believed  and  continues  to 
believe  that  the  design  should  highlight 
on  the  first  page  the  most  important 
loan  information  that  consumers  readily 
understand  and  use  to  evaluate  and 
compare  loans,  placing  more  detailed 
and  technical  information  later  in  the 
disclosure.  With  such  a  design,  the  first 
page  could  potentially  be  used  by  some 
consumers  as  a  one-page  mortgage 
shopping  sheet.  In  addition,  the  Bureau 
believed  the  design  should  use  plain 
language  and  limit  the  use  of  technical, 
statutory,  or  complex  financial  terms 
wherever  possible. 

The  Bureau  believes  these  design 
objectives  best  satisfy  the  purposes  of 
the  integrated  disclosures  set  forth  by 
Dodd-Frank  Act  sections  1098^nd 
1|00A,  as  well  as  the  Bureau’s  mandate 
under  Dodd-Frank  Act  section  1021(b) 
to  ensure  that  consumers  are  provided 
with  “understandable  information”  to 
enable  them  to  make  responsible 
decisions  about  financial  transactions. 

From  January  through  May  2011,  the 
Bureau  and  Kleimann  developed  a  plan 
to  design  integrated  disclosure 
prototypes  and  conduct  qualitative 
usability  testing,  consisting  of  one-on- 
one  cognitive  interviews.  The  Bureau 
and  Kleimann  worked  collaboratively 
on  developing  the  qualitative  testing 
plan  and  several  prototype  forms  for  the 
disclosure  to  be  provided  in  connection 
with  a  consumer’s  application 
integrating  the  RESPA  GFE  and  the 
early  TILA  disclosure  (the  Loan 
Estimate).  The  Bureau  planned  to 
develop  the  disclosure  provided  in 
connection  with  the  closing  of  the 
mortgage  loan  that  integrates  the  RESPA 
settlement  statement  and  the  final  TILA 
disclosure  (the  Closing  Disclosure)  after 
development  and  testing  of  the 
prototype  design  for  the  Loan  Estimate. 
Although  qualitative  lesting  is 
commonly  used  by  Federal  agencies  to 
evaluate  the  effectiveness  of  disclosures 
prior  to  issuing  a  proposal,  the 
qualitative  testing  plan  developed  by 
the  Bureau  and  Kleimann  was  unique  in 
that  the  Bureau  conducted  qualitative 
testing  with  industry  participants  as 
well  as  consumers.  Each  round  of 
qualitative  testing  included  at  least  two 
■  industry  participants,  including  lenders 
from  several  different  types  of 
depository  institutions  (including  credit 
unions  and  community  banks)  and  non¬ 
depository  institutions  (mortgage 
companies  and  mortgage  brokers)  and, 
for  the  Closing  Disclosure,  settlement 
agents. 


B.  Pre-Proposal  Prototype  Testing  and 
the  Know  Before  You  Owe  (KBYO) 

Project 

In  May  2011,  the  Bureau  selected  two 
initial  prototype  designs  of  the  Loan 
Estimate,  which  were  used  in 
qualitative  testing  interviews  in 
Baltimore,  Maryland.  In  these 
interviews,  consumers  were  asked  to 
work  through  the  prototype  forms  while 
conveying  their  impressions,  and  were 
also  asked  a  series  of  questions  designed 
to  assess  whether  the  forms  presented 
information  in  a  format  that  enabled 
them  to  understand  and  compare  the 
mortgage  loans  presented  to  them. 

These  questions  ranged  fi-om  the  highly 
specific  (e.g.,  asking  whether  the 
consumer  could  identify  the  loan 
payment  in  year  10  of  a  30-year, 
adjustable  rate  loan)  to  the  highly 
general  [e.g.,  asking  consumers  to 
choose  the  loan  that  best  met  their 
needs). Industry  participants  were 
asked  to  use  the  prototype  forms  to 
explain  mortgage  loans  as  they  would  to 
a  consumer  and  to  identify 
implementation  issues  and  areas  for 
improvement. 

At  the  same  time,  to  supplement  its 
qualitative  testing,  the  Bureau  launched 
an  initiative,  which  it  titled  “Know 
Before  You  Owe,”  to  obtain  additional 
public  feedback  on  the  prototype 
disclosure  forms. The  Bureau 
believed  this  would  provide  an 
opportunity  to  obtain  a  large  amount  of 
feedback  from  a  broad  base  of 
consumers  and  industry  respondents 
around  the  country.  This  initiative 
consisted  of  either  publishing  and 
obtaining  feedback  on  the  prototype 
designs  through  an  interactive  tool  on 
the  Bureau’s  Web  site  or  posting  the 
prototypes  to  the  Bureau’s  blog  on  its 
Web  site  and  providing  an  opportunity 
for  the  public  to  email  feedback  directly 
to  the  Bureau.  Individual  consumers, 
loan  officers,  mortgage  brokers, 
settlement  agents,  and  others  provided 
feedback  based  on  their  own 
experiences  with  the  mortgage  loan 
process  by  commenting  on  specific 
sections  of  the  form,  prioritizing 
information  presented  on  the  form,  and/ 
or  identifying  additional  information 
that  should  be  included. 


consumers  who  participated  in  these 
interviews  had  varj’ing  levels  of  education  (from 
consumers  with  less  than  a  high  school  education 
to  consumers  with  graduate  degrees)  and  varying 
levels  of  experience  with  the  home  buying  and 
mortgage  loan  process  (from  consumers  who  never 
owned  a  home  to  consumers  who  had  been  through 
the  home  buying  and  mortgage  loan  process  before). 

See  http://www.consumerfinance.gov/ 
knowbeforeyouowe/ . 

Examples  of  consumer  and  industry  responses 
to  the  prototypes  of  the  disclosures  can  be  seen  in 


From  May  to  October  2011,  Kleimann 
and  the  Bureau  conducted  a  series  of 
five  rounds  of  qualitative  testing  of 
different  iterations  of  the  Loan  Estimate 
with  consumer  and  industry  , 

participants.  In  addition  to  Baltimore, 
Maryland,  this  testing  was  conducted  in 
Los  Angeles,  California:  Chicago, 

Illinois;  Springfield,  Massachusetts;  and 
Albuquerque,  Ne.w  Mexico.  Each  round 
focused  on  a  different  aspect  of  the 
integrated  disclosure,  such  as  the 
overall  design,  the  disclosure  of  closing 
costs,  and  the  disclosure  of  loan 
payments  over  the  term  of  the  loan.  The 
overall  goal  of  this  qualitative  testing 
was  to  ensure  that  the  forms  enabled 
consumers  to  understand  and  compare 
the  terms  and  costs  of  the  loan. 

After  each  round  of  testing,  Kleimann 
analyzed  and  reported  to  the  Bureau  on 
the  results  of  the  testing.  Based  on  these 
results  and  the  supplemental  feedback 
received  through  the  KBYO  process,  the 
Bureau  would  revise  the  prototype 
disclosure  forms  for  the  subsequent 
rounds  of  testing.  This  iterative  process 
helped  the  Bureau  develop  forms  that 
better  enable  consumers  to  understand 
and  compare  mortgage  loans  and  assist 
industry  in  complying  with  the  law.  For 
a  detailed  discussion  of  this  testing,  see 
the  report  prepared  by  Kleimann,  Know 
Before  You  Owe:  Evolution  of  the 
Integrated  TILA-RESPA  Disclosures 
(Kleimann  Testing  Report),  which  the 
Bureau  posted  o'n  its  Web  site  and  on 
Regulations.gov  in  connection  with  the 
TILA-RESPA  Proposal.120 

After  completion  of  the  qualitative 
testing  that  focused  solely  on  the  Loan 
Estimate,  the  Bureau  and  Kleimann 
began  work  on  the  prototype  designs  for 
the  Closing  Disclosure.  From  November 
2011  through  March  2012,  the  Bureau 
and  Kleimann  conducted  five  rounds  of 
qualitative  testing  of  different  iterations 
of  the  Closing  Disclosure  with  consumer 
and  industry  participants.  This  testing 
was  conducted  in  five  different  cities 
across  the  country:  Des  Moines,  Iowa; 
Birmingham,  Alabama;  Philadelphia, 
Pennsylvania;  Austin,  Texas;  and 
Baltimore,  Maryland. 

Similar  to  the  qualitative  testing  of  the 
Loan  Estimate,  the  Bureau  revised  the 
prototype  Closing  Disclosure  forms  after 
each  round  based  on  the  results 
Kleimann  provided  to  the  Bureau  and 


the  CFPB  blog,  including  at: 

www.consumerfinance.gov/know-before-you-owe- 
go;  www.consumerfinance.gov/1 3000-Iessons- 
learned-,  and  www.consumerfinance.gov/know- 
before-you-owe-its-clesing-time. 

’2“  Kleimann  Communication  Group.  Inc.,  Know 
Before  You  Owe:  Evolution  of  the  Integrated  TILA- 
RESPA  Disclosures  (July  2012),  available  at  http:// 
files.consumerfinance.gOv/f/201207_cfpb_report_ 
tila-respa-testing.pdf. 
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the  supplemental  feedback  received 
from  the  KBYO  process.  The  Bureau 
focused  on  several  aspects  of  the 
prototypes  during  each  round,  such  as 
the  settlement  disclosures  adapted  from 
the  HUD-1 ,  new  disclosure  items 
required  under  title  XIV  of  the  Dodd- 
Frank  Act,  and  tables  to  help  identify 
changes  in  the  information  disclosed  in 
the  initial  Loan  Estimate.  The  overall 
goal  of  the  qualitative  testing  of  the  • 
Closing  Disclosure  was  to  ensure  that 
the  forms  enabled  consumers  to 
understand  their  actual  terms  and  costs, 
and  to  compare  the  Closing  Disclosure 
with  the  Loan  Estimate  to  identify 
changes.  Accordingly,  several  rounds 
included  testing  of  different  iterations  of 
the  Loan  Estimate  with  the  Closing 
Disclosure. 

Overall,  the  Bureau  performed 
qualitative  testing  with  92  consumer 
participants  and  22  industry 
participants,  for  a  total  of  114 
participants.  In  addition,  through  the 
Bureau’s  KBYO  initiative,  the  Bureau 
received  over  150,000  visits  to  the 
KBYO  Web  site  and  over  27,000  public 
comments  and  emails  about  the 
prototype  disclosures. 

C.  Proposal  Stakeholder  Outreach 

While  developing  the  proposed,  forms 
and  rules  to  integrate  the  disclosures, 
and  throughout  its  qualitative  testing  of 
the  prototype  disclosure  forms,  the 
Bureau  continued  to  conduct  extensive 
outreach  to  consumer  advocacy  groups, 
other  regulatory  agencies,  and  industry 
representatives  and  trade  associations. 
The  Bureau  held  meetings  with 
individual  stakeholders  upon  request, 
and  also  invited  stakeholders  to 
meetings  in  which  individual  views  of 
each  stakeholder  could  be  heard.  The 
Bureau  conducted  these  meetings  with 
a  wide  range  of  stakeholders  that  may  be 
affected  by  the  integrated  disclosures, 
even  if  not  directly  regulated  by  the 
final  rule.  The  meetings  included 
community  banks,  credit  unions,  thrifts, 
mortgage  companies,  mortgage  brokers, 
settlement  agents,  settlement  service 
providers,  software  providers, 
appraisers,  not-for-profit  consumer  and 
housing  groups,  and  government  and 
quasi-govemmental  agencies.  Many  of 
the  persons  attending  these  meetings 
represented  small  business  entities  from 
different  parts  of  the  country.  In 
addition  to  these  meetings,  after  each 
round  of  qualitative  testing,  in  response 
to  the  Bureau’s  posting  of  the  prototype 
integrated  disclosures  on  the  KBYO 
Web  site,  the  Bureau  received  numerous 
letters  from  individuals,  consumer 
advocates,  financial  services  providers, 
and  trade  associations,  which  provided 


the  Bureau  with  additional  feedback  on 
the  prototype  disclosure  forms. 

In  preparing  the  TILA-RESPA  ' 
Proposal,  the  Bureau  also  considered 
comments  provided  in  response  to  its 
December  2011  request  for  information 
regarding  streamlining  of  regulations  for 
which  rulemaking  authority  was 
inherited  by  the  CFPB  from  other 
Federal  agencies,  including  TILA  and 
RESPA.  76  FR  75825  (Dec.  5,  2011) 

(2011  Streamlining  RFI).  That  request 
for  information  specifically  sought 
public  comment  on  provisions  of  the 
inherited  regulations  that  the  Bureau 
should  make  the  highest  priority  for 
updating,  modifying,  or  eliminating 
because  they  are  outdated,  unduly 
burdensome,  or  unnecessary,  and 
sought  suggestions  for  practical 
measures  to  make  compliance  with  the 
regulations  easier.  Several  commenters 
requested  that  the  Bureau  reconcile 
inconsistencies  in  the  terminology  and 
requirements  of  Regulations  X  and  Z. 
Wherever  possible,  the  Bureau  proposed 
to  do  so  in  the  TILA-RESPA  Proposal. 

In  addition,  other  relevant  comments 
received  in  response  to  the  2011 
Streamlining  RFI  were  addressed  in  the 
TILA-RESPA  Proposal  and  are 
addressed  below. 

D.  Small  Business  Review  Panel 

In  February  2012,  the  Bureau 
convened  a  Small  Business  Review 
Panel  with  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  (SBA)  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget  (OMB).^2i  part  of  this 
process,  the  Bureau  prepared  an  outline 
of  the  proposals  then  under 
consideration  and  the  alternatives 
considered  (Small  Business  Review 
Panel  Outline),  which  it  posted  on  its 
Web  site  for  review  by  the  general 
public  as  well  as  the  small  entities 
participating  in  the  panel  process.^^z 
The  Small  Business  Review  Panel 
gathered  information  from 
representatives  of  small  lenders, 
mortgage  brokers,  settlement  agents,  and 
not-for-profit  organizations  and  made 
findings  and  recommendations 
regarding  the  potential  compliance  costs 
and  other  impacts  of  the  proposed  rule  . 

The  Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA)  requires  the  Bureau 
to  convene  a  Small  Business  Review  Panel  before 
proposing  a  rule  that  may  have  a  substantial 
economic  impact  on  a  significant  number  of  small 
entities.  See  Public  Law.  104-121,  tit.  II.  110  Stat. 
847,  857  (1996)  (as  amended  by  Public  Law  110- 
28,  sec.  8302  (2007)). 

Available  at  http://www.consumerfinance.gov/ 
blog/sbrefa-small-providers-and-mortgage- 
disclosure/. 


on  those  entities.  These  findings  and 
recommendations  are  set  forth  in  the 
Small  Business  Review  Panel  Report, 
which  will  be  made  part  of  the 
administrative  record  in  this* 
rulemaking.^23  The  Bureau  considered 
these  findings«and  recommendations  in 
preparing  the  TILA-RESPA  Proposal 
and  addressed  certain  specific  examples 
in  the  proposal,  as  well  as  below  in  this 
final  rule. 

In  addition,  the  Bureau  held 
roundtable  meetings  with  other  Federal 
banking  and  housing  regulators, 
consumer  advocacy  groups,  and 
industry  representatives  regarding  the 
Small  Business  Review  Panel  Outline. 
The  Bureau  considered  feedback 
provided  by  roundtable  participants  in 
preparing  the  proposal. 

E.  The  Bureau’s  Proposal 

As  described  above  in  part  II.D,  in 
July  2012,  the  Bureau  proposed  for  .• 
public  comment  a  rule  amending 
Regulation  Z  to  implement  sections 
1032(f),  1098,  and  llOOA  of  the  Dodd- 
Frank  Act,  which  direct  the  Bureau  to 
combine  the  mortgage  disclosures 
required  under  TILA  and  RESPA.  See  77 
FR  51116  (August  23,  2012).  Consistent 
with  those  provisions,  the  proposed  rule 
would  have  applied  to  most  closed-end 
consumer  mortgages.  The  proposed  rule 
would  not  have  applied  to  home-equity 
lines  of  credit,  reverse  mortgages,  or 
mortgages  secured  by  a  mobile  home  or 
by  a  dwelling  that  is  not  attached  to  real 
property.  The  proposed  rule  also  would 
not  have  applied  to  loans  made  by  a 
creditor  who  makes  five  or  fewer 
mortgages  in  a  year.  In  addition,  the 
•proposed  rule  would  Have  amended 
portions  of  Regulation  X,  for 
consistency  with  the  proposed 
amendments  to  Regulation  Z. 

As  discussed  above,  to  accomplish  the 
Dodd-Frank  Act’s  mandate  to  combine 
the  disclosures  required  under  TILA 
and  RESPA,  the  Bureau  engaged  in 
extensive  consumer  and  industry 
research  and  public  outreach  for  more 
than  a  year.  Based  on  that  input,  the 
Bureau  proposed  a  rule  with  new, 
combined  forms.  The  proposed  rule  also 
would  have  provided  a  detailed 
explanation  of  how  the  forms  should  be 
filled  out  and  used.  In  developing  the 
proposed  forms,  the  Bureau  reconciled 
the  differences  between  the  existing 
forms  and  combined  several  other 
mandated  disclosures. 


Final  Report  of  the  Small  Business  Review 
Panel  on  CFPB’s  Proposals  Under  Consideration  for 
Integration  of  TILA  and  RESPA  Mortgage  Disclosure 
Requirements  (Apr.  23,  2012),  available  at  http:// 
files.consumerfinance.gov/f/20i207_cfpb_report^ 
tila-respa-sbrefa-feedback.pdf. 
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The  first  proposed  form  (the  Loan 
Estimate)  was  designed  to  provide 
disclosures  that  would  be  helpful  to 
consumers  in  understanding  the  key 
features,  costs,  and  risks  of  the  mortgage 
for  which  they  are  applying.  This  form 
would  have  been  provided  to  consumers 
within  three  business  days  after  they 
submit  a  loan  application.  The  Loan 
Estimate  would  have  replaced  two 
current  Federal  forms:  the  RESPA  GFE 
and  the  early  TILA  disclosure.  The 
proposed  rule  and  commentary  would 
have  contained  detailed  instructions  as 
to  how  each  line  on  the  Loan  Estimate 
would  be  completed,  and  also  would 
have  contained  sample  forms  for 
different  types  of  loan  products.  In 
addition,  the  Loan  Estimate  would  have 
incorporated  new  disclosures  required 
under  the  Dodd-Frank  Act.  Under  the 
proposed  rule,  the  creditor  would  have 
been  permitted  to  rely  on  a  mortgage 
broker  to  provide  the  Loan  Estimate,  but 
the  creditor  also  would  have  remained 
responsible  for  the  accuracy  of  the  form. 
The  creditor  or  broker  would  have  been 
required  to  give  the  form  to  the 
consumer  within  three  business  days 
after  the  consumer  applies  for  a 
mortgage  loan,  and  the  proposed  rule 
would  have  contained  a  pacific 
definition  of  what  constitutes  an 
“application”  for  these  purposes.  The 
proposed  rule  w’ould  have  permitted 
creditors  and  brokers  to  provide 
consumers  with  written  estimates  prior 
to  application,  but  would  have  required 
that  any  such  written  estimates  contain 
a  disclaimer  to  prevent  confusion  with 
the  Loan  Estimate. 

The  second  proposed  form  (the 
Closing  Disclosure)  was  designed  to 
provide  disclosures  that  would  be 
helpful  to  consumers  in  understanding 
ail  of  the  costs  of  the  transaction.  This 
form  would  have  been  provided  to 
consumers  three  business  days  before 
they  close  on  the  loan.  The  form  would 
have  used  clear  language  and  design  to 
make  it  easier  for  consumers  to  locate 
key  information,  such  as  interest  rate, 
monthly  payments,  and  costs  to  close 
the  loan.  The  form  also  would  have 
provided  more  information  to  help 
consumers  decide  whether  they  can 
afford  the  loan  and  to  compare  the  cost 
of  different  loan  offers,  including  the 
cost  of  the  loans  over  time.  The 
proposed  Closing  Disclosure  would 
have  replaced  the  RESPA  settlement 
statement  and  the  corrected  TILA 
disclosure.  The  proposed  rule  and 
commentary  would  have  contained 
detailed  instructions  as  to  how  each  line 
on  the  Closing  Disclosure  would  be 
completed.  In  addition,  the  Closing 
Disclosure  would  have  contained 


additional  nevy  disclosures  required  by 
the  Dodd-Frank  Act  and  a  detailed 
accounting  of  the  settlement  transaction. 

Under  the  proposed  rule,  the  creditor 
would  have  been  required  to  give  , 
consumers  the  Closing  Disclosure  at 
least  three  business  days  before  the 
consumer  closes  on  the  loan.  Generally, 
if  changes  occurred  between  the  time 
the  Closing  Disclosure  is  given  and  the 
closing,  the  consumer  would  have  been 
provided  a  new  form  and  also  would 
have  been  given  three  additional 
business  days  to  review  that  form  before 
closing.  However,  the  proposed  rule 
would  have  contained  an  exception 
from  the  three-business-day  requirement 
for  some  common  changes,  such  as 
changes  resulting  from  negotiations 
between  buyer  and  seller  after  the  final 
walk-through  and  for  minor  changes 
which  result  in  less  than  $100  in 
increased  costs.  The  Bureau  proposed 
two  alternatives  for  who  would  be 
required  to  provide  consumers  with  the 
Closing  Disclosure.  Under  the  first 
option,  the  creditor  would  have  been 
responsible  for  delivering  the  Closing 
Disclosure  form  to  the  consumer.  Under 
the  second  option,  the  creditor  would 
have  been  able  to  rely  on  the  settlement 
agent  to  provide  the  form.  However, 
under  the  second  option,  the  creditor 
also  would  have  remained  responsible 
for  the  accuracy  of  the  form. 

Similar  to  existing  law,  the  proposed 
rule  would  have  restricted  the 
circumstances  in  which  consumers  can 
be  required  to  pay  more  for  settlement 
services  than  the  amount  stated  on  their 
Loan  Estimate.  Unless  an  exception 
applies,  charges  for  the  following 
services  would  not  have  been  permitted 
to  increase:  (1)  The  creditor’s  or 
mortgage  broker’s  charges  for  its  own 
services;  (2)  charges  for  services 
provided  by  an  affiliate  of  the  creditor 
or  mortgage  broker;  and  (3)  charges  for 
services  for  which  the  creditor  or 
mortgage  broker  does  not  permit  the 
consumer  to  shop.  Also  unless  an 
exception  applies,  charges  for  other 
services  generally  would  not  have  been 
permitted  to  increase  by  more  than  10 
percent.  The  proposed  rule  would  have 
provided  exceptions,  for  example, 
when:  (1)  The  consumer  asks  for  a 
change;  (2)  the  consumer  chooses  a 
service  provider  that  was  not  identified 
by  the  creditor;  (3)  information  provided 
at  application  was  inaccurate  or 
becomes  inaccurate;  or  (4)  the  Loan 
Estimate  expires.  When  an  exception 
applies,  the  creditor  generally  would 
have  been  required  to  provide  an 
updated  Loan  Estimate  within  three 
business  days. 

In  addition  to  proposing  rules  and 
model  forms  for  the  Loan  Estimate  and 


Closing  Disclosure,  the  proposed  rule 
would  have  redefined  the  way  the 
Annual  Percentage  Rate  or  “APR”  is 
calculated  and  vyould  have  required 
creditors  to  keep  records  of  compliance, 
including  records  of  compliance  with 
the  requirements  to  provide  the  Loan 
Estimate  and  Closing  Disclosure  to 
consumers  in  an  electronic,  machine 
readable  format. 

F.  Feedback  Provided  to  the  Bureau 

The  Bureau  received  over  2,800 
comments  on  the  TILA-RESPA  proposal 
during  the  comment  period  from,  among 
others,  consumer  advocacy  groups; 
national.  State,  and  regional  industry 
trade  associations;  banks;  community 
banks;  credit  unions;  financial 
companies;  mortgage  brokers;  title 
insurance  underwriters;  title  insurance 
agents  and  companies;  settlement 
agents;  escrow  agents;  law  firms; 
document  software  companies;  loan 
origination  software  companies; 
appraisal  management  companies; 
appraisers;  State  housing  finance  « 
authorities,  counseling  associations,  and 
intermediaries;  State  attorneys  general; 
associations  of  State  financial  services 
regulators;  State  bar  associations; 
government  sponsored  enterprises 
(GSEs);  a  member  of  the  U.S.  Congress; 
the  Committee  on  Small  Business  of  the 
U.S.  House  of  Representatives;  Federal 
agencies,  including  the  staff  of  the 
Bureau  of  Consumer  Protection,  the 
Bureau  of  Economics,  and  the  Office  of 
Policy  Planning  of  the  Federal  Trade 
Commission  (FTC  staff),  and  the  Office 
of  Advocacy  of  the  Small  Business 
Administration  (SBA);  and  individual 
consumers  and  academics.  In  addition, 
the  Bureau  also  considered  other 
information  on  the  record.^24  Materials 
on  the  record  are  publicly  available  at 
http://www.regulations.gov.  This 
information  is  discussed  below  in  this 
part,  the  section-by-section  analysis, 
and  subsequent  parts  of  this  notice,  as 
applicable. 

As  discussed  in  further  detail  below, 
the  Bureau  sought  comment  in  its  2012 
HOEPA  Proposal  on  whether  to  adopt 
certain  adjustments  or  mitigating 
measures  in  its  HOEPA  implementing 
regulations  if  it  were  to  adopt  a  broader 
definition  of  “finance  charge”  under 
Regulation  Z,  as  proposed  in  the  TILA- 
RESPA  Proposal.  Subsequently,  the 
Bureau  published  a  notice  in  the 
Federal  Register  making  clear  that  it 
would  defer  its  decision  on  whether  to 
adopt  the  more  inclusive  finance  charge 


^^■‘The  Bureau’s  policy  regarding  ex  parte 
communications  can  be  found  at  http:// 
files.consumerfinance.g0v/f/20il/ 
08/BuIIetin_201 10819_ 

ExPartePresentationsRuIemakingProceedings.pdf. 
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proposal,  and  therefore  any 
implementation  thereof,  until  it 
finalized  the  TILA-RESPA  Proposal.  77 
FR  54843  (Sept.  6,  2012).  Accordingly, 
the  Bureau’s  2013  HOEPA  Final  Rule 
deferred  discussion  of  comments  to  the 
2012  HOEPA  Proposal  addressing 
proposed  mitigating  measures  to 
account  for  a  more  inclusive  finance 
charge  under  HOEPA.  In  addition,  the 
Bureau  deferred  discussion  of 
comments  received  regarding  a  more 
inclusive  finance  charge  definition  and 
potential  mitigating  measures  in 
connection  with  the  proposals  finalized 
hy  the  2013  ATR  Final  Rule,  the  2013 
Escrows  Final  Rule,  and  the  2013 
Interagency  Appraisals  Final  Rule, 
which  also  would  have  been  affected  by 
a  broader  definition  of  the  finance 
charge.  Comments  regarding  such 
potential  mitigating  measures  and  the 
Bureau’s  proposal  of  a  more  inclusive 
definition  of  the  finance  charge  are 
addressed  collectively  in  the  section-by- 
section  analysis  of  §  1026.4,  below. 

•The  Bureau  has  considered  the 
comments  and  ex  parte  communications 
and  has  decided  to  modify  the  proposal 
in  certain  respects^and  adopt  the  final 
rule  as  described  below  in  the  section- 
by-section  analysis. 

G.  Post-Proposal  Consumer  Testing 
While  developing  the  proposed 
integrated  disclosures,  the  Bureau 
received  feedback  from  stakeholders 
regarding  additional  testing  they 
believed  would  be  necessary  for  the 
integrated  disclosures.  For  example, 
during  the  Small  Business  Review 
Panel,  several  small  business 
representatives  recommended  that  the 
Bureau  explore  the  feasibility  of 
conducting  testing  of  the  integrated 
disclosures  on  actual  loans  before 
issuing  a  final  rule.  See  Small  Business 
Review  Panel  Report  at  28.  In  addition, 
several  comments  to  the  proposal 
suggested  that  the  Bureau  conduct 
additional  testing  of  the  integrated 
disclosures  on  actual  loans  in  the 
marketplace.  Based  on  this  feedback  and 
public  comments  and  consistent  with 
the  Small  Business  Review  Panel’s 
recommendation,  the  Bureau  has 
considered  what  additional  testing 
would  be  appropriate,  including  the 
feasibility  of  testing  the  integrated 
disclosures  on  actual  loans. 

The  Bureau  determined  that  testing 
the  integrated  disclosures  on  actual 
loans  would  not  be  feasible  in  the 
course  of  this  rulemaking,  nor  would  it 
provide  the  Bureau  with  significantly 
better  information  compared  to  the 
information  that  would  be  obtained 
from  qualitative  and  quantitative 
consumer  testing  of  the  integrated. 


disclosures.  The  length  of  time  that 
would  be  necessary  to  develop  and 
conduct  such  a  study  would  be 
extensive.  To  conduct  such  a  study 
involving  actual  loans  in  the 
marketplace,  the  Bureau  would  need  to: 
develop  the  methodology  of  such  a. 
study:  submit  the  methodology  and  any 
additional  information  necessary  to 
OMB  to  obtain  prior  approval  to 
conduct  the  study  under  the  Paperwork 
Reduction  Act:  recruit  and  identify 
industry  stakeholders  in  the  lending, 
title  insurance,  and  settlement 
industries  willing  to  participate  in  such 
a  study:  assist  such  industry 
participants  in  developing  unique 
systems  to  produce  disclosures  in 
conformity  with  the  TILA-RESPA 
Proposal:  provide  sufficient  legal 
protections  to  such  industry 
participants  involved  in  the  study:  and 
collect  data  from  such  transactions 
throughout  the  application  through 
closing  stages,  which  period  of  time  can 
last  90  days  in  many  cases.  Also,  the 
Bureau  had  not  yet  finalized  a  policy 
under  section  1032(e)  of  the  Dodd-Frank 
Act  during  the  course  of  finalizing  the 
proposal,  which  would  set  forth 
standards  and  safeguards  for  conducting 
such  a  program  and  providing  waivers 
from  Federal  disclosure  requirements, 
and  thus,  formal  processes  for  such  a 
study  were  not  in  place.^^s  addition, 
in  a  controlled  setting  in  a  testing 
facility,  the  Bureau  was  able  to  conduct 
a  study  with  a  large  number  of 
participants  (858  participants)  in  a  short 
period  of  time  (fielded  in  approximately 
two  months),  with  a  control  group  using 
the  current  disclosures,  under  which 
participants  in  both  groups  were 
exposed  to  the  same  loans, 
environment,  and  minimal  level  of 
distractions.  The  Bureau  believes  such  a 
controlled  setting  has  enabled  the 
Bureau  to  obtain  data  that  isolates  the 
performance  differences  between  the 
current  and  integrated  disclosures.  In 
addition,  the  Bureau  believes  that 
commenters  and  industry  stakeholders 
suggesting  that  the  Bureau  should 
conduct  consumer  testing  in  actual 
loans  in  the  marketplace  are,  in  part, 
interested  in  such  testing  because  of  its 
ability  to  identify  compliance  issues 
with  the  proposed  rule  and  disclosures. 
The  Bureau  believes  such  compliance 
issues  have  been  identified  through 


'“See  78  FR  14030  (Oct.  29,  2013)  (finalizing 
Policy  to  Encourage  Trial  Disclosure  Programs 
under  section  1032(e)  of  the  Dodd-Frank  Act);  77 
FR  74625  (Dec.  17,  2012)  (seeking  comment  on  a 
proposed  “Policy  to  Encourage  Trial  Disclosure 
Programs”  under  section  1032(e)  of  the  Dodd-Frank 
Act);  see  also  78  FR  36532  ()une  18,  2013)  (seeking 
comment  under  the  Paperwork  Reduction  Act  on 
the  proposed  policy). 


Other  means,  such  as  through  its 
analysis  of  the  public  comments 
received,  review  of  past  disclosure 
rulemakings  (including  HUD’s  2008 
RESPA  Final  Rule),  and  extensive 
outreach  prior  to  issuing  the  proposal. 

However,  as  described  furtner  oelow, 
the  Bureau  has  conducted  additional 
qualitative  testing  of  certain  revisions 
the  Bureau  made  to  the  integrated 
disclosures  based  on  public  comments, 
as  well  as  of  Spanish  translations  of  the 
integrated  disclosures  and  modified 
versions  of  the  integrated  disclosures  for 
transactions  without  sellers  (in 
particular,  refinance  transactions).  The 
Bureau  has  also  conducted  a  large  scale 
quantitative  test  of  the  integrated 
disclosures  to  confirm  that  they  aid 
consumers’  understanding  of  mortgage 
transactions  and  evaluate  the 
performance  of  the  integrated 
disclosures  against  the  current  RESPA 
GFE,  RESPA  settlement  statement,  and 
early  and  final  TILA  disclosures.  The 
Bureau  again  contracted  with  Kleimann 
(the  research  firm  with  which  the 
Bureau  originally  contracted  to  assist 
with  the  development  of  the  integrated 
disclosures  and  to  conduct  the  pre- 
proposal  qualitative  testing)  to  conduct 
this  post-proposal  testing.  This 
qualitative  testihg  after  issuance  of  the 
proposal  utilized  identical  methodology 
as  the  pre-proposal  qualitative  testing, 
except  that  the  testing  did  not  include 
industry  participants  because  of  the 
targeted  focus  of  the  testing  on 
consumer  understanding  of  particular 
aspects  of  the  integrated  disclosures. 

Spanish  Language  Testing 
There  are  many  consumers  in  the  U.S. 
for  whom  English  is  not  their  primary 
language.  ^26  Spanish  speakers  make  up 
approximately  62  percent  of  the  people 
in  the  Lfnited  States  that  speak  a 
language  other  than  English  in  their 
homes. ^27  During  the  early  stages  of  the 
development  of  the  proposed  integrated 
disclosures,  the  Bureau  received 
informal  feedback  requesting  that  the 
Bureau  develop  Spanish  language 
versions  of  the  integrated  disclosures. 
Accordingly,  as  described  in  the  TILA- 
RESPA  Proposal,  the  Bureau’s  consumer 
testing  included  two  rounds  of  testing 
with  Spanish-speaking  consumers  of 
Spanish-language  prototype  integrated 
disclosures  to  determine  whether  co¬ 
development  of  a  non-English  version  of 


'26  According  to  the  U.S.  Census  Bureau,  based 
on  data  from  the  2007  American  Community 
Survey,  55.4  million  people  spoke  a  language  other 
than  English  at  home.  U.S.  Census  Bureau, 
Language  Use  in  the  United  States:  2007,  ACS— 12 
(Apr.  2010),  available  at  http://www.census.gov/ 
hhes/socdemo/language/data/acs/ ACS-12.pdf. 

'“Id. 
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the  integrated  disclosures  would  be 
'beneficial  to  consumers.  The  Bureau  , 
wanted  to  determine  whether  there  were 
any  structural  issues  in  the  prototype 
designs  that  could  cause  differences  in 
performance  for  speakers  of  Spanish. 

After  two  rounds  of  consumer  testing 
in  Spanish,  the  Bureau  determined  that 
co-development  of  a  separate  Spanish 
version  of  the  disclosures  would  likely 
yield  little  benefit  to  consumers, 
because  any  differences  in  performance 
with  the  Spanish  prototypes  durine 
testing  were  caused  more  by  translation 
than  design  and  structure  issues.  The 
Bureau  also  believed  that  the  differences 
in  language  would  not  necessitate 
changes  to  the  design  of  the  disclosure 
given  that  the  Bureau  intentionally 
pursued  a  more  graphic  than  textual 
design  for  the  Loan  Estimate,  which 
used  as  few  words  as  possible.  However, 
the  Bureau  was  still  interested  in 
developing  Spanish  language  versions 
of  the  integrated  disclosures,  as  it 
believed  consumers  who  speak  only 
Spanish  or  speak  a  limited  amount  of 
English  would  benefit  ft-om  improved 
understanding  of  their  mortgage 
transactions.  While  the  proposed  rule 
only  included  English-language 
disclosure  sample  forms,  it  would  have 
permitted  the  translation  of  these  forms. 
In  addition,  the  Bureau  stated  in  the 
proposal  that  it  planned  to  review  issues 
concerning  translations  of  the  integrated 
disclosures  after  the  proposal  and 
solicited  comment  on  whether  the  final 
rule  should  include  sample  Spanish- 
language  or  other  non-English  language 
forms. 

The  Bureau  received  several 
comments  requesting  that  the  Bureau 
publish  disclosures  in  Spanish  or  other 
non-English  languages,  and  pursue 
additional  consumer  testing  of  Spanish 
translations  of  the  integrated 
disclosures.  These  comments  came  from 
an  individual  loan  officer,  several 
industry  trade  associations,  a  national 
title  insurance  company,  and  a 
consumer  advocacy  group.  The 
individual  loan  officer  commenter,  who 
worked  at  a  non-depository  lender, 
generally  praised  the  proposed 
integrated  disclosures,  but  inquired  if 
non-English  forms  would  be  made 
available.  The  commenter  suggested  that 
many  non-English  speaking  consumers 
were  subject  to  deceptive  practices 
because  they  could  not  read  the  English 
language  disclosures.  The  consumer 
advocacy  grbup  commenter  strongly 
urged  the  Bureau  to  publish  Spanish 
translations  of  the  integrated 
disclosures,  as  well  as  translations  in 
other  languages  spoken  in  the  U.S.,  such 
as  Chinese,  Korean,  Russian,  and 
Vietnamese.  An  industry  trade 


association  representing  banks  stated 
that  it  would  be  very  useful  for  the 
Bureau  to  provide  Spanish  or  other  non- 
English  translations  of  the  integrated 
disclosures  so  that  banks  could  use 
them  when  loan  transactions  occur  in 
other  languages.  The  commenter  also 
encouraged  the  Bureau  to  test  these 
translations  to  monitor  their 
effectiveness.  Several  industry  trade 
associations  representing  banks  and 
mortgage  lenders  stated  that  it  would 
greatly  facilitate  creditors  providing 
disclosures  in  languages  other  than 
English  if  the  Bureau  translated  the 
integrated  disclosures  into  all  major 
languages.  The  commenters  stated  that 
it  would  be  more  efficient  for  the 
Bureau  to  translate  the  disclosures, 
rather  than  creditors  separately 
translating  them,  and  noted  that  the 
Bureau  could  then  assure  itself  that 
such  translations  were  accurate. 

A  national  title  insurance  company 
stated  that  providing  a  blank  non- 
English  disclosure  form  would  be  useful 
if  consumers  that  speak  other  languages 
could  request  it  in  addition  to  the 
English  language  disclosure  required 
under  the  regulation,  because  they 
could  compare  it  to  the  completed  Loan 
Estimate  or  Closing  Disclosure  received 
in  English.  However,  the  commenter 
.  stated  that  requiring  creditors  or 
settlement  agents  to  maintain  a  supply 
of  forms  in  non-English  languages 
would  be  unduly  burdensome  with  little 
benefit  to  the  consumer,  especially  for 
small  entities. 

The  Bureau  contracted  with  Kleimann 
to  translate  the  Loan  Estimate  and 
Closing  Disclosure  into  Spanish,  adjust 
the  designs  as  necessary  to 
accommodate  any  additional  space 
required  for  the  translated  text,  and 
qualitatively  test  the  translations  with 
Spanish-speaking  consumers. 

The  Bureau  conducted  four  rounds  of 
testing  in  Spanish  in  October  2012, 
November  2012,  December  2012,  and 
July  2013  in  Arlington,  Virginia; 
Phoenix,  Arizona;  Miami,  Florida;  and 
Baltimore,  Maryland,  respectively.  This 
post-proposal  Spanish  qualitative 
testing  included  29  consumers  in  total. 
The  first  three  rounds  of  Spanish 
qualitative  consumer  testing  used 
Spanish  translations  of  the  integrated 
disclosure  substantially  as  proposed, 
with  modifications  to  the  design  to 
accommodate  the  additional  space 
necessary  for  the  Spanish  language  text 
and  to  revise  the  order  of  certain 
disclosures  so  that  they  remain  in 
alphabetical  order,  as  on  the  English 
language  versions  of  the  integrated 


disclosmres.^28  t)j0  fourth  round  used 

prototype  integrated  disclosures  that 
included  the  potential  modifications  to 
the  integrated  disclosures  the  Bureau 
was  considering  based  on  the  public 
comments  to  the  proposed  rule, 
including  the  modifications  to  the 
disclosures  permitted  in  this  final  rule 
for  transactions  without  sellers,  as 
describejl  in  the  section-by-section 
analysis  below. 

The  Spanish  language  qualitative 
testing  focused  on  translation  issues, 
with  a  particular  focus  on  terms  that 
when  directly  translated  into  Spanish 
do  not  convey  the  same  meaning  as  in 
English,  such  as  the  term  “balloon 
payment.”  The  Bureau  conducted  this 
testing  to  ensure  that  the  Spanish 
translations  would  be  effective  for 
consumers  that  speak  different  dialects 
of  Spanish  used  throughout  the  country. 
As  described  below  in  the  section-by¬ 
section  analyses  of  §  1026. 37(o)  and 
appendix  H  to  Regulation  Z,  the  Bureau 
is  adopting  Spanish  language  samples  of 
the  integrated  disclosures  in  this  final 
rule,  which  are  based  on  this  Spanish 
language  qualitative  testing.  For  a 
detailed  discussion  of  this  testing,  see 
the  report  prepared  by  Kleimann,  Post- 
Proposal  Testing  of  the  Spanish  and 
Refinance  Integrated  TILA-RESPA 
Disclosures  (Kleimann  Post-Proposal 
Testing  Report),  which  the  Bureau  is 
releasing  on  its  Web  site  in  connection 
with  this  final  rule.^29 

In  addition,  as  discussed  in  the 
section-by-section  analysis  of  appendix 
H  to  Regulation  Z  below,  the  Bureau  is 
adopting  Spanish  language  versions  of 
some  of  the  English  language  versions  of 
the  Loan  Estimates  and  Closing 
Disclosures  in  forms  H-24  and  H-25  of 
appendix  H,  which  are  based  on  the 
Bureau’s  consumer  testing.  Regarding 
the  national  title  insurance  company 
commenter’s  concerns  regarding  the 
burden  associated  with  a  requirement  to 
use  non-English  language  disclosures, 
the  Bureau  is  not  requiring  in  this  final 
rule  that  creditors  use  non-English 
language  versions  of  the  integrated 
disclosures.  The  final  rule  permits 
creditors  to  translate  the  disclosures 
into  other  languages,  as  discussed  in  the 
section-by-section  analysis  of 
§§  1026.37(o)  and  1026. 38(t).  The 
Bureau  believes,  as  suggested  by  other 


>2®  The  modifications  to  the  design  to 
accommodate  the  additional  space  necessar>'  for  the 
Spanish  language  text  necessitated  the  use  of  a  sixth 
page  for  the  Spanish  language  version  of  the  Closing 
Disclosure. 

'29  Kleimann  Communication  Group,  Inc;,  Post- 
Proposal  Testing  of  the  Spanish  and  Refinance 
Integrated  TILA-RESPA  Disclosures  (November 
2013),  available  at  http://files.consumerfinance.gov/ 
f/201311  _cfpb  report Jila-respaJesting-spanish- 
refinancing.pdf. 
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comments,  that  including  in  the  final 
rule  versions  of  the  integrated 
disclosures. in  Spanish  that  the  Bureau 
has  tested  with  consumers  will  assist 
industry  in  communicating  with 
Spanish-speaking  consumers,  and 
facilitate  industry  compliance  with  any 
applicable  State  laws  requiring  the  use 
of  non-English  versions  of  the  integrated 
disclosures. 

Quantitative  Study 

In  the  TILA-RESPA  Proposal,  the 
Bureau  stated  that  it  may  conduct 
quantitative  testing  of  the  integrated 
disclosures  to  confirm  that  the  forms  aid 
consumers’  understanding  of  mortgage 
transactions,  if  it  determined  such 
testing  to  be  appropriate.  The  Bureau 
underetood  from  its  work  with 
Kleimann  that  validation  testing,  in  the 
form  of  a  quantitative  study,  can  be  an 
important  phase  of  the  user-centered 
design  process.  A  quantitative  test 
would  supplement  the  Bureau’s  pre¬ 
proposal  qualitative  data  and  validate 
the  results  of  the  Bureau’s  qualitative 
consumer  testing  conducted  before 
issuance  of  the  proposal,  by  providing 
the  Bureau  with  statistical  data  and 
evidence  about  the  performance  of  the 
integrated  disclosures.  However, 
generally,  these  studies  cannot  occur 
until  the  disclosure  design  to  be  tested 
has  been  determined,  and  thus,  the 
Bureau  delayed  conducting  such  testing 
until  after  the  proposed  rule  was  issued 
and  it  had  received  public  comment  on 
the  proposed  designs.  Accordingly,  the 
Bureau  determined  to  investigate 
whether  such  a  study  would  be 
appropriate  after  issuance  of  the 
proposed  rule. 

Tne  Bureau  also  received  several 
comments  to  the  TILA-RESPA  Proposal 
regarding  the  benefits  of  conducting  a 
quemtitative  test  of  the  integrated 
disclosures.  The  FTC  staff  commended 
the  Bureau’s  qualitative  testing; 
however,  they  also  highlighted  the 
benefits  of  quantitative  testing,  stating 
that  such  testing  would  allow  the 
Bureau  to  confirm  that  the  integrated 
disclosures  do,  in  fact,  aid  consumer 
understanding.  The  FTC  staff 
encouraged  the  Bureau  to  conduct  a 
quantitative  test  with  two  key  elemerits: 
(1)  A  focus  on  the  actual  performance  of 
the  disclosures,  rather  than  consumers’ 
preferences;  and  (2)  a  control  group  in 
the  study  using  the  current  disclosure 
forms,  to  isolate  and  measure  the  impact 
of  the  integrated  disclosures.  The  FTC 
staff  noted  that  the  integrated 
disclosures  may  contain  more 
information  than  what  is  included  on 
the  current  disclosures,  but  still 
encouraged  the  Bureau  to  conduct  such 
a  study  to  compare  the  information  that 


was  the  same  between  the  disclosures. 

A  State  attorney  general  supported  the 
use  of  quantitative  testing  and  stated 
that  it  concurred  with  the  FTC  staff  s 
comment  letter. 

A  State  association  of  financial 
services  regulators  commented  that 
further  quantitative  testing  of  consumer 
comprehension  would  be  a  helpful 
exercise  and  give  the  Bureau  a  more 
precise  idea  as  to  how  many  consumers 
properly  understand  mortgage  terms, 
costs  and  differences  across  products. 

The  commenter  suggested  that  the 
Bureau’s  consumer  testing  should  be 
supplemented  by  more  quantitative  data 
and  controlled  testing  of 
comprehension,  and  that,  without 
statistically  sound  quantitative 
evaluation,  understanding  the  effect  of 
the  integrated  disclosures  would  be 
imprecise. 

The  Bureau  also  solicited  comments 
on  conducting  such  quantitative  testing 
under  the  Paperwork  Reduction  Act.  as 
it  would  be  an  information  collection 
requiring  the  approval  of  OMB  under 
that  statute.  See  44  U.S.C.  3506(c)(2)(A). 
In  March  2012,  the  Bureau  published  a 
notice  in  the  Federal  Register  soliciting 
comment  for  60  days,  to  obtain 
comments  prior  to  the  Bureau’s 
planning  the  quantitative  testing.  77  FR 
18793  (Mar.  28,  2012).  The  Bureau  did 
not  receive  any  comments  in  response 
to  that  notice.  In  February  2013,  the 
Bureau  also  published  a  subsequent 
notice  to  solicit  comment  on  the 
Bureau’s  proposed  quantitative  testing 
under  the  Paperwork  Reduction  Act, 
which  was  open  for  30  days.  78  FR  8113 
(Feb.  5,  2013).  In  response  to  that  notice, 
the  Bureau  received  six  comments  fi-om 
national  and  State  industry  trade 
associations.  The  Bureau  addressed 
those  comments  in  the  Supporting 
Statement  it  submitted  to  OMB  to  obtain 
that  agency’s  approval  to  conduct  the 
quantitative  testing  under  the 
Paperwork  Reduction  Act.  On  March  26, 
2013,  the  Bureau  received  OMB’s 
approval  to  conduct  the  quantitative 
testing,  which  was  assigned  OMB 
control  number  3170-0033. 

The  Bureau  contracted  with  Kleimann 
to  conduct  the  quantitative  test  of  the 
integrated  disclosures  to  confirm  that 
the  disclosures  aid  consumers’ 
understanding  of  mortgage  transactions 
and  evaluate  the  performance  of  the 
forms  against  the  current  RESPA  GFE, 
RESPA  settlement  statement,  and  early 
and  final  TILA  disclosures  (the 
Quantitative  Study).  The  Quantitative 
Study’s  goal  was  to  confirm  that  the 
Bureau’s  integrated  disclosures  (the 
Loan  Estimate  and  the  Closing 
Disclosure)  aided  consumers  in 
understanding  mortgage  loan 


transactions,  including  enabling 
consumers  to  identify  and  compare  loan 
terms  and  costs,  choose  between  loans, 
and  identify  and  compare  changes 
between  estimated  and  final  amounts.  In 
addition,  the  goal  of  the  baseline  test 
was  to  confirm  that  the  integrated 
disclosures  perform  better  on  those 
measures  than  the  current  disclosures. 

The  Quantitative  Study  design 
consisted  of  a  sample  of  858  consumer 
participants,  and  a  2  by  2  by  2  by  2 
betv,  een-subjects  experimental  design. 
The  study  factors,  or  independent 
variables,  included  the  following:  (1) 
Form  type  (current  or  integrated 
disclosures);  (2)  loan.type  (fixed  or 
adjustable  rate  loans);  (3)  difficulty  type 
(relatively  easier  or  more  challenging 
loans):  and  (4)  consumer  type 
(experienced  or  inexperienced  with 
mortgage  loans).  The  study  consisted  of 
a  60-minute  session  in  which  consumer 
participants  answered  questions  on  a 
written  questionnaire  about  different 
Iban  transactions  that  were  presented  to 
them.  As  this  was  a  between-subjects 
design,  consumer  participants  only  used 
either  the  current  or  integrated 
disclosures  to  enable  the  Bureau  to 
better  evaluate  the  performance 
differences  between  the  two  form  types. 
The  Bureau  conducted  the  study  in  20 
locations  across  the  country 
(specifically,  the  continental  United 
States),  which  covered  the  four  Census 
regions  and  the  Census  sub-regions  and 
included  participants  from  urban, 
suburban,  and  rural  areas.  To  qualify  for 
the  main  survey,  participants  had  to  be 
age  18  years  or  older,  live  in  a 
household  within  50  miles  of  the 
location  used  for  the  study,  have 
purchased  or  refinanced  a  home  in  the 
last  five  years  or  have  plans  to  purchase 
or  refinance  in  the  next  two  years,  and 
agree  to  participate  in  the  in-person 
testing  session. 

The  Quantitative  Study  used  an 
analysis  that  examined  the  accuracy  of 
participant  responses  to  the  questions  in 
the  study  for  the  current  and  the 
integrated  disclosures.  This  analysis  is 
similar  to  the  analysis  reported  by  the 
FTC  staff  in  a  2007  study  evaluating 
prototype  mortgage  disclosures  in 
comparison  to  then-current  TILA  and 
REPSA  disclosures.^ The  Quantitative 
Study  concluded  that  the  proposed 
integrated  disclosures,  with  the  minor 
modifications  made  in  response  to 

’■‘•’James  Lacko  and  Janis  Pappalardo,  Improving 
Consumer  Mortgage  Disclosures:  An  Empirical 
Assessment  of  Current  and  Prototype  Disclosure 
Forms,  Federal  Trade  Commission,  p.  53  (June  ‘ 
2007),  available  at  http:l/www.ftc.govlosl2007/06/ 
P025505MortgageDisclosureReport.pdf. 
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public  comments, ^31  performed  better 
than  the  current  disclosures  based  on 
aggregate  measures  of  the  data.  That 
data  showed  a  statistically  significant 
performance  advantage  of  around  16 
percenfage  points  for  the  proposed 
disclosures  that  was  consistent  across 
the  variables  of  the  study:  experienced 
as  well  as  inexperienced  consumers, 
relatively  easier  as  well  as  more 
challenging  loans,  and  fixed  rate  as  well 
as  adjustable  rate  loans.  The  integrated 
disclosures  performed  better  than  the 
current  disclosures  with  respect  to 
specific  tasks  in  the  study  as  well.  The 
integrated  disclosures  showed  a 
performance  advantage  of  about  24 
percentage  points  for  comparing  two 
loans  using  the  application  disclosures: 
about  10  percentage  points  for 
understanding  one  loan  using  the 
application  disclosures:  about  17 
percentage  points  for  comparing  the 
application  and  closing  disclosures:  and 
about  29  percentage  points  for 
understanding  the  final  loan  terms  and 
costs  using  the  closing  disclosures.  In 
addition  to  measuring  the  accuracy  of 
responses  to  questions  about  particular 
loans,  participants  in  the  Quantitative 
Study  were  asked  to  select  between  two 
loans  using  the  application  disclosures 
(either  early  TILA  disclosures  and 
RESPA  GFEs  or  Loan  Estimates),  and 
then  asked  in  an  open-ended  question  to 
provide  reasons  for  their  selection.  In 
response  to  the  open-ended  question, 
participants  using  the  integrated 
disclosures  on  average  provided  a 
greater  total  number  of  reasons  for  their 
selection  of  a  particular  loan,  which 
difference  was  statistically  significant 
and  consistent  across  the  variables  of 
the  study.  This  result  suggests  that 


13’  Prior  to  conducting  the  Quantitative  Study, 
the  Bureau  made  modifications  to  the  proposed 
integrated  disclosures  in  response  to  public 
comments  to  increase  consistency  within  and 
between  the  Loan  Estimate  and  Closing  Disclosure. 
The  Bureau  revised:  The  Assumption  disclosures 
under  §§  1026. 37(m)  and  1026.38(1)  so  that  the 
language  between  the  two  disclosures  would  match; 
the  reference  language  in  the  Loan  Terms  table 
under  §§  1026.37(b)  and  1026.38(b)  so  that  the 
reference  to  the  estimated  total  payment  monthly 
payment  used  the  same  term  as  in  the  Projected 
Payments  table  under  §§  1026.37(c)  and  1026.38(c), 
and  to  put  the  language  in  sentence  case  to  increase 
readability;  the  checkboxes  in  the  Escrow  Account 
disclosure  on  the  Closing  Disclosure  .under 
§  1026.38(1)(7)  to  delete  the  “require  or”  from  the 
second  checkbox;  change  the  “Agent”  label  on  page 
1  of  the  Closing  Disclosure  under  §  1026.38(a)  to 
“Settlement  Agent”  to  match  the  Contact 
Information  table  under  §  1026.38(r);  removed  the 
word  “Borrower”  from  the  “Borrower’s  Loan 
Amount”  label  under  §1026.38(j)  to  match  the  term 
used  in  the  Lorm  Terms  table  under  §§1026. 37(b) 
and  1026.38(b);  and  changed  the  labels  of  the  row 
headings  in  the  Escrow  Account  disclosure  on  page 
4  of.the  Closing  Disclosure  under  §  1026.38(1)(7)  to 
include  the  word  “escrow.”  See  the  section-by- 
section  analyses  of  the  respective  sections  for  more 
information  regarding  these  modifrcations. 


participants  using  the  integrated 
disclosures  were  able  to  articulate  and 
explain  more  reasons  for  their  choice. 

For  a  detailed  discussion  of  this  testing, 
see  the  report  prepared  by  Kleimann, 
Quantitative  Study  of  the  Current  and 
Integrated  TILA-RESPA  Disclosures 
(Kleimann  Quantitative  Study  Report), 
which  the  Bureau  is  releasing  on  its 
Web  site  in  connection  with  this  final 

rule. ^32 

Qualitative  Testing  of  Revisions  to  the 
Proposed  Disclosures 

The  Bureau  reviewed  comments 
regarding  the  design  of  the  proposed 
Loan  Estimate  and  Closing  Disclosure. 
Many  of  the  disclosure-related 
comments  were  suggestions  of  minor 
modifications  to  the  disclosures  to 
ensure  greater  consistency  within  and 
between  the  Loan  Estimate  and  Closing 
Disclosure.  The  Bureau  determined  that 
some  of  the  suggested  minor 
modifications  to  the  proposed  integrated 
disclosures  were  appropriate,  as 
described  in  the  section-by-section 
analyses  of  the  respective  sections  of 
§§  1026.37  and  1026.38  below. 

However,  some  comments  suggested 
more  substantial  modifications  to  the 
proposed  Loan  Estimate  and  Closing 
Disclosure  with  respect  to  the 
Calculating'  Cash  to  Close  table  in 
refinance  transactions  and  the  Cash  to 
Close  table  in  all  transactions.  The 
Bureau  considered  these  comments  and 
feedback  and  determined  that 
modifications  to  such  disclosures  may 
benefit  consumer  understanding,  but 
because  they  involved  more  than  minor 
modifications,  should  be  developed  and 
evaluated  through  further  qualitative 
consumer  testing,  as  described  in  more 
detail  below. 

In  addition,  a  joint  ex  parte  letter  from 
three  industry  trade  associations 
suggested  that  the  Bureau’s  proposed 
integrated  disclosures  do  not 
accommodate  certain  types  of  loans, 
such  as  loans  with  buydowns:  closed- 
end  second-lien  loans  originated 
simultaneously  with  a  first-lien  loan: 
refinances  and  cash-out  refinances: 
refinances  of  loans  with  a  co-borrower 
added  or  removed:  or  loans  with  a 
guarantor  or  non-occupant  co-borrower. 
The  trade  associations  also  suggested 
that  the  Bureau  conduct  further  testing 
of  the  disclosures  for  all  loan  products 
available  through  the  CSEs  and  FHA. 
The  trade  associations  also  suggested 


’3*  Kleimann  Communication  Group,  Inc., 
Quantitative  Study  of  the  Current  and  Integrated 
TILA-RESPA  Disclosures  (November  2013), 
available  at  http://files.consumerfinance.gOv/f/ 
20131  l_cfpb_study _tiIa-respa_dlscIosure- 
comparison.pdf.  See  chapters  4  and  5  of  the  repart 
for  the  results  and  conclusions  of  the  study. 


that  consumers  would  not  be  able  to 
identify  changed  information  between 
an  original  and  revised  Loan  Estimate. 
The  Bureau  believes  that  consumers  can 
compare  two  Loan  Estimates  and 
identify  changes.  As  described  above,  in 
the  Bureau’s  Quantitative  Study,  the 
Bureau’s  integrated  disclosures  showed 
a  performance  advantage  of 
approximately  24  percentage  points 
over  the  current  disclosures  for 
comparing  two  loans.  See  Kleimarm 
Quantitative  Study  Report  at  43. 

With  respect  to  the  trade  associations’ 
suggestion  that  the  Bureau’s  integrated 
disclosures  do  not  accommodate  certain 
factual  scenarios  or  loan  products,  the 
•  letter  only  stated  a  conclusion  and  did 
not  explain  how  the  Bureau’s  proposed 
disclosures  would  not  accommodate 
such  scenarios  or  products.  The  Bureau 
is  not  aware  of  any  reasons  why  such  . 
factual  scenarios  or  loan  products 
would  not  be  accommodated  by  the 
Bureau’s  integrated  disclosures.  Indeed, 
some  of  the  factual  scenarios  and  loan 
products  identified  by  the  letter  are 
specifically  addressed  in  current 
Regulation  Z  as  well  as  in  this  final  rule, 
such  as  loans  with  buydowns,  refinance 
transactions,  and  loans  with  multiple 
borrowers.  For  example,  this  final  rule 
amends  comments  17(c)(l)-3  and  —4  to 
provide  further  guidance  regarding 
buydowns.  See  the  section-by-section 
analysis  of  §  1026.17(c)(1):  see  also  the 
section-by-section  analysis  of 
§  1026.17(d)  (regarding  loans  with 
multiple  borrowers).  Further,  as 
described  in  this  part  and  in  the  section- 
by-section  analyses  of  §  1026.37(d)  and 
(h)  and  §  1026.38(d)  and  (e)  below,  the 
Bureau  is  making  modifications  to  the 
integrated  disclosures  that  can  be  used 
in  transactions  not  involving  a  seller, 
including  refinance  transactions. 

Specifically,  the  Bureau  received 
several  comment  letters  questioning  the 
ability  of  consumers  to  understand 
easily  firom  the  proposed  disclosures 
that  they  received  funds  at  the 
consummation  of  a  refinance 
transaction.  Accordingly,  as  noted 
above,  the  Bureau  determined  that 
testing  a  modification  to  the  integrated 
disclosures  for  refinance  transactions 
(and  other  transactions  without  sellers) 
would  be  appropriate. 

In  addition,  as  also  described  below 
in  the  section-by-section  analysis  of 
§  1026.37(d),  the  Bureau  received 
comments  critical  of  the  emphasis 
placed  on  the  cash  to  close  amount  on 
the  first  page  of  the  proposed  Loan 
Estimate  and  Closing  Disclosure. 
Further,  although  the  Bureau  learned 
fi-om  the  Quantitative  Study  that  the 
Bureau’s  integrated  disclosures 
generally  performed  better  than  the 
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current  disclosure  forms,  the  Bureau 
also  learned  that  consumer  participants 
performed  better  at  identifying  the  total 
estimated  closing  costs  using  the  RESPA 
GFE  and  early  TILA  disclosure  than 
with  the  Loan  Estimate. Accordingly, 
the  Bureau  determined  that  it  would  he 
appropriate  to  test  a  modification  to  the 
Cash  to  Close  table  on.  the  first  page  of 
the  proposed  Loan  Estimate  to  place 
equal  emphasis  on  the  cash  to  close  and 
total  estimated  closing  costs  amounts 
and  to  enable  easier  identification  of  the' 
total  estimated  closing  costs. 

The  Bureau  contracted  with  Kleimann 
to  assist  in  the  design,  research,  and 
qualitative  consumer  testing  of  potential 
modifications  to  the  proposed  integrated 
disclosures.  The  Bureau  conducted  one 
round  of  qualitative  testing  in  June 
2013,  emd  two  rounds  in  July  2013,  in 
Bethesda,  Maryland;  Baltimore, 
Maryland;  and  Richmond,  Virginia, 
respectively.  This  post-proposal 
qualitative  consumer  testing  included 
21  consumers  in  total.  For  a  detailed 
discussion  of  this  testing,  see  the 
Kleimann  Post-Proposal  Testing 

Report.^34 

H.  Delay  of  Title  14  Disclosures 
Title  XTV  Disclosures 

In  addition  to  the  integrated 
disclosure  requirements  in  title  X  of  the 
Dodd-Frank  Act,  various  provisions  of 
title  XTV  of  the  Dodd-Frank  Act  amend 
TILA,  RESPA,  and  other  consumer 
financial  laws  to  impose  new  disclosure 
requirements  for  mortgage  transactions 
(the  Title  XFV  Disclosures).  These 
provisions  generally  require  disclosure 
of  certain  information  when  a  consumer 
applies  for  a  mortgage  loan  or  shortly 
before  consummation  of  the  loan, 
around  the  same  time  that  consumers 
will  receive  the  TILA-RESPA  integrated 
disclosures  required  by  sections  1032(f), 
1098,  and  llOOA  of  the  Dodd-Frank  Act, 
and  after  consummation  of  the  loan  if 
certain  events  occur.  Dodd-Frank  Act 
title  XIV  provisions  generally  take  effect 
within  18  months  after  the  designated 
transfer  date  (i.e.,  by  January  21,  2013) 
unless  final  rules  implementing  those 
requirements  are  issued  on  or  before 
that  date  and  provide  for  a  different 
effective  date  pursuant  to  Dodd-Frank 
Act  section  1400(c)(3).^3® 

The  Title  XIV  Disclosures  generally 
include  the  following: 


See  Kleimann  Quantitative  Study  Report  at 
68-69. 

Available  at  http://files.consumerfinance.gov/ 
f/20131  J_cfpb_report_tila-respa_testing-spanish- 
refinancing.pdf. 

>35  Dodd-Frank  Act  section  1400(c)(3)  is  codified 
at  15  U.S.C.  1601  note. 


•  Warning  regarding  negative 
amortization  features.  Dodd-Frank  Act 
section  1414(a);  TILA  section 
129C(f)(l).i36 

•  Disclosure  of  State  law  anti¬ 
deficiency  protections.  Dodd-Frank  Act 
section  1414(c);  TILA  section  129C(g)(2) 
and  (3). 

•  Disclosure  regarding  creditor’s 
partial  payment  policy  prior  to 
consummation  and,  for  new  creditors, 
after  consummation.  Dodd-Frank  Act 
section  1414(d);  TILA  section  129C(h). 

•  Disclosure  regarding  mandatory 
escrow  or  impound  accounts.  Dodd- 
Frank  Act  section  1461(a);  TILA  section 
129D(h). 

•  Disclosure  prior  to  consummation 
regarding  waiver  of  escrow  in 
connection  with  the  transaction.  Dodd- 
Frank  Act  section  1462;  TILA  section 
129D(j)(l)(A). 

•  Disclosure  regarding  cancellation  of 
escrow  after  consummation.  Dodd- 
Frank  Act  section  1462;  TILA  section 
129D(j)(l)(B). 

•  Disclosure  of  monthly  payment, 
including  escrow,  at  initial  and  fully- 
indexed  rate  for  variable-rate  residential 
mortgage  loan  transactions.  Dodd-Frank 
Act  section  1419;  TILA  section 
128(a)(16). 

•  Repayment  analysis  disclosure  to 
include  amount  of  escrow  payments  for 
taxes  and  insurance.  Dodd-Frank  Act 
section  1465;  TILA  section  128(b)(4).  ■ 

•  Disclosure  of  aggregate  amount  of 
settlement  charges,  amount  of  charges 
included  in  the  loan  and  the  amount  of 
such  charges  the  borrower  must  pay  at 
closing,  the  approximate  amount  of  the 
wholesale  rate  of  funds,  and  the 
aggregate  amount  of  other  fees  or 
required  payments  in  connection  with  a 
residential  mortgage  loan.  Dodd-Frank 
Act  section  1419;  TILA  section 
128(a)(17). 

•  Disclosure  of  aggregate  amount  of 
mortgage  originator  fees  and  the  amount 
of  fees  paid  by  the  consumer  and  the 


136  Dodd-Frank  Act  section  1414(a)  also  added  to 
TILA  new  section  129C(f)(2),  which  requires  first¬ 
time  borrowers  for  certain  residential  mortgage 
loans  that  could  result  in  negative  amortization  to 
provide  the  creditor  with  documentation  to 
demonstrate  that  the  consumer  received 
homeownership  counseling  finm  organizations  or 
counselors  certified  as  compietent  to  provide  such 
counseling  by  HUD.  That  provision  is  implemented 
in  the  Bureau’s  proposal  to  implement  Dodd-F^k 
Act  requirements  expanding  protections  for  “high- 
cost”  mortgage  loans  under  the  Home  Ownership 
and  Equity  Protection  Act  ofT994  (HOEPA), 
pursuant  to  TILA  sections  103(bb)  and  129,  as 
amended  by  Dodd-Frank  Act  sections  1431  through 
1433  (the  2012  HOEPA  Proposal).  77  FR  49090 
(Aug.  15,  2012).  The  2012  HOEPA  Proposal  also 
implements  the  requirement  of  RESPA  section  5(cJ, 
added  by  section  1450  of  the  Dpdd-Frank  Act,  that 
lenders  provide  borrowers  with  a  list  of  certified 
homeownership  counselors. 


creditor.  Dodd-Frank  Act  section  1419; 
TILA  section  128(a)(18). 

•  Disclosure  of  total  interest  as  a 
percentage  of  principal.  Dodd-Frank  Act 
section  1419;  TILA  section  128(a)(19). 

•  Optional  disclosure  of  appraisal 
management  company  fees.  Dodd-Frank 
Act  section  1475;  RESPA  section  4(c). 

•  Disclosure  regarding  notice  of  reset 
of  hybrid  adjustable  rate  mortgage. 
Dodd-Frank  Act  section  1418(a);  TILA 
section  128A(b). 

•  Loan  originator  identifier 
requirement.  Dodd-Frank  section 
1402(a)(2);  TILA  section  129B(b)(l)(B). 

•  Consumer  notification  regarding 
appraisals  for  higher-risk  mortgages. 
Dodd-Frank  Act  section  1471;  TILA 
section  129H(d). 

•  Consumer  notification  regarding  the 
right  to  receive  an  appraisal  copy.  Dodd- 
Frank  Act  section  1474;  Equal  Credit 
Opportunity  Act  (ECOA)  section 
701(e)(5). 

As  noted  in  the  list  above,  the  Title 
XIV  Disclosures  include  certain 
disclosures  that  may  need  to  be 
provided  to  consumers  both  before  and 
after  consummation.  For  example,  the 
Title  XrV  Disclosures  include 
disclosures  regarding  a  creditor’s  policy 
for  acceptance  of  partial  loan  payments 
both  before  consummation  and,  for 
persons  who  subsequently  Become 
creditors  for  the  transaction,  after 
consummation  as  required  by  new  TILA 
section  129C(h),  added  by  Dodd-Frank 
Agt  section  1414(d). ^37  addition,  the 

Title  XIV  Disclosures  include 
disclosures  for  consumers  who  waive  or 
cancel  escrow  services  both  before  emd 
after  consummation,  added  by  Dodd- 
Frank  Act  section  1462.  Specifically, 
new  TILA  section  129D(j)(l)(A)  requires 
a  creditor  or  servicer  to  provide  a 
disclosure  with  the  information  set  forth 
under  TILA  section  129D(j)(2)  when  an 
impound,  trust,  or  other  type  of  account 
for  the  payment  of  property  taxes, 
insurance  premiums,  or  other  purposes 
relating  to  real  property  securing  a 
consumer  credit  transaction  is  not 
established  in  connection  with  the 
transaction  (the  Pre-Consummation 


>37  As  it  stated  in  the  TILA-RESPA  Proposal,  the 
Bureau  believes  that  to  give  effect  to  the  legislative 
purpose  of  section  1414(d)  of  the  Dodd-Frank  Act, 
the  disclosure  requirements  of  TILA  section 
129C(h)  should  apply  without  regard  to  whether  the 
person  would  be  a  "creditor”  under  TILA  and 
Regulation  Z.  See  77  FR  51116,  51265.  For  these 
reasons,  in  the  TILA-RESPA  Proposal,  the  Bureau 
proposed  to  retain  the  term  “covered  person”  under 
§  1026.39(a)(1)  and  its  definition,  which  would 
subject  such  covered  persons  to  the  proposed 
disclosure  requirements.  Id.  As  in  the  TILA-RESPA 
Proposal,  in  this  final  rule  the  Bureau  is  temporarily 
exempting  “persons”  (as  defined  in  Regulation  Z) 
rather  than  “creditors”  from  compliance  with  the 
provisions  of  TILA  section  129C(h),  which  includes 
covered  persons. 
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Escrow  Waiver  Disclosure).  New  TILA 
section  129D(j)(l)(B)  requires  a  creditor 
or  servicer  to  provide  disclosures  post¬ 
consummation  with  the  information  set 
forth  under  TILA  section  129D(j)(2) 
when  a  consumer  chooses,  and  provides 
written  notice  of  the  choice,  to  close  his 
or  her  escrow  account  established  in 
connection  with  a  consumer  credit 
transaction  secured  by  real  property  in 
accordance  with  any  statute,  regulation, 
or  contractual  agreement  (the  Post- 
Consummation  Escrow  Cancellation 
Disclosure).  15  U.S.C.  1639d(j)(l)(A), 
1639d(j)(l)(B).  The  statute  sets.forth  an 
identical  set  of  information  for  both  of 
these  disclosures. 

Board’s  2011  Escrows  Proposal 

Sections  1461  and  1462  of  the  Dodd- 
Frank  Act  create  new  TILA  section 
129D,  which  substantially  codifies 
requirements  that  the  Board  had 
previously  adopted  in  Regulation  Z 
regarding  escrow  requirements  for 
higher-priced  mortgage  loans,  but  also 
adds  disclosure  requirements  and 
lengthens  the  period  for  which  escrow 
accounts  are  required.  15  U.S.C.  1639d. 
On  March  2,  2011,  the  Board  proposed 
amendments  to  Regulation  Z 
implementing  certain  requirements  of 
sections  1461  and  1462  of  the  Dodd- 
Frank  Act.  76  FR  11598  (Mar.  2,  2011) 
(Board’s  2011  Escrows  Proposal).  The 
Board  proposed,  among  other  things, 'to 
implement  the  disclosure  requirements 
under  TILA  section  129D(j)(l)  in 
Regulation  Z  under  a  new 
§  226.19(f)(2)(ii)  and  §  226.20(d)  of  the 
Board’s  Regulation  Z,  including  both  the 
Pre-Consummation  Escrow  Waiver 
Disclosure  and  the  Post-Consummation 
Escrow  Cancellation  Disclosure. 

The  comment  period  for  the  Board’s 
2011  Escrows  Proposal  closed  on  May  2, 
2011.  The  Board  did  not  finalize  the 
2011  Escrows  Proposal.  Subsequent  to 
the  issuance  of  the  Board’s  2011 
Escrows  Proposal,  the  authority  for 
finalizing  the  proposal  was  transferred 


'^"The  information  set  forth  under  TILA  section 
129D(j)(2)  includes  information  concerning  any 
applicable  fees  or  costs  associated  with  either  the 
non-establishment  of  the  escrow  account  at  the  time 
of  the  transaction,  or  any  subsequent  closure  of  the 
account;  a  clear  and  prominent  statement  that  the 
consumer  is  responsible  for  personally  and  directly 
paying  the  non-escrowed  items,  in  addition  to 
paying  the  mortgage  loan  payment,  in  the  absence 
of  any  such  account,  and  the  fact  that  the  costs  for 
taxes,  insurance,  and  related  fees  can  be  substantial; 
a  clear  explanation  of  the  consequences  of  any 
failure  to  pay  non-escrowed  items,  including  the 
possible  requirement  for  the  forced  placement  of 
insurance  by  the  creditor  or  servicers  and  the 
potentially  higher  cost  (including  any  potential 
commission  payments  to  the  servicer)  or  reduced 
coverage  for  the  consumer  in  the  event  of  any  such 
creditor-placed  insurance;  and  other  information 
the  Bureau  determines  is  necessary  for  consumer 
protection.  15  U.S.C.  1639d{j)(2).  '  • 


to  the  Bureau  pursuant  to  the  Dodd- 
Frank  Act. 339 

TILA-RESPA  Proposal  To  Delay  Certain 
Title  XIV  Disclosures 

The  TILA-RESPA  Proposal  requested 
comment  on  the  proposed  rules  and 
forms  to  integrate  the  disclosure 
requirements  of  TILA  and  RESPA,  as 
required  by  sections  1032(f),  1098,  and 
llOOA  of  the  Dodd-Frank  Act.^^o  in 
addition,  the  TILA-RESPA  Proposal 
requested  comment  on  an  amendment 
to  §  1026.1(c)  of  Regulation  Z,  which 
would  have  temporarily  exempted 
persons  from  compliance  with  the 
following  Title  XIV  Disclosures 
(collectively,  the  Affected  Title  XIV 
Disclosures)  so  that  the  disclosures 
could  instead  be  incorporated  into  the 
TILA-RESPA  integrated  disclosures  that 
would  be  finalized  in  the  future; 

•  Warning  regarding  negative 
amortization  features.  Dodd-Frank  Act 
section  1414(a);  TILA  section  129C(f)(l). 

•  Disclosure  of  State  law  anti¬ 
deficiency  protections.  Dodd-Frank  Act 
section  1414(c);  TILA  section  129C(g)(2) 
and  (3). 

•  Disclosure  regarding  creditor’s 
partial  payment  policy  prior  to 
consummation  and,  for  new  creditors, 
after  consummation.  Dodd-Frank  Act 
section  1414(d);  TILA  section  129C(h). 

•  Disclosure  regarding  mandatory 
escrow  or  impound  accounts.  Dodd- 
Frank  Act  section  1461(a);  TILA  section 
129D(h). 

•  Disclosure  prior  to  consummation 
regarding  waiver  of  escrow  in 
connection  with  the  transaction.  Dodd- 
Frank  Act  section  1462;  TILA  section 
129D(j)(l)(A). 

•  Disclosure  of  monthly  payment, 
including  escrow,  at  initial  and  fully- 
indexed  rate  for  variable-rate  residential 
mortgage  loan  transactions.  Dodd-Frank 
Act  section  1419;  TILA  section 
128(a)(16). 

•  Repayment  analysis  disclosure  to 
include  amount  of  escrow  payments  for 
taxes  and  insurance.  Dodd-Frank  Act 
section  1465;  TILA  section  128(b)(4). 

•  Disclosure  of  aggregate  amount  of 
settlement  charges,  amount  of  charges 


Effective  July  21,  2011,  the  Dodd-Frank  Act 
generally  transferred  rulemaking  authority  for  TILA 
to  the  Bureau  (except  for  certain  rulemaking 
authority  over  motor  vehicle  dealers  that  remains 
with  the  Board).  See  sections  1061  and  llOOA  of  the 
Dodd-Frank  Act. 

i'*"  See  the  Bureau’s  press  release  Consumer 
Financial  Protection  Bureau  proposes  "Know  Before 
You  Owe"  mortgage  forms  (July  9,  2012),  available 
at  http://www.consumerfinance.gov/pressreleases/ 
consumer-financial-protection-bureau-proposes- 
know-before-you-owe-mortgage-forms/\  the  Bureau’s 
blog  post  Know  Before  You  Owe:  Introducing  our 
proposed  mortgage  disclosure  forms  (July  9.  2012), 
available  at  http://nww.consumeifinance.gov/bIog/ 
know-before-you-owe-introducing-our-proposed- 
mortgage-disclosure-forms/ . 


included  in  the  loan  and  the  amount  of 
such  charges  the  borrower  must  pay  at 
closing,  the  approximate  amount  of  the 
wholesale  rate  of  funds,  and  the 
aggregate  amount  of  other  fees  or 
required  payments  in  connection  with  a 
residential  mortgage  loan.  Dodd-Frank 
Act  section  1419;  TILA  section 
128(a)(17). 

•  Disclosure  of  aggregate  amount  of 
mortgage  originator  fees  and  the  amount 
of  fees  paid  by  the  consumer  and  the 
creditor.  Dodd-Frank  Act  section  1419; 
TILA  section  128(a)(18). 

•  Disclosure  of  total  interest  as  a 
percentage  of  principal.  Dodd-Frank  Act 
section  1419:  TILA  section  128(a)(19). 

•  Optional  disclosure  of  appraisal 
management  company  fees.  Dodd-Frank 
Act  section  1475;  RESPA  section  4(c). 

The  TILA-RESPA  Proposal  provided 
for  a  bifurcated  comment  process. 
Comments  regarding  the  proposed 
amendments  to  §  1026.1(c)  were 
required  to  have  been  received  on  or 
before  September  7,  2012.  For  all  other 
proposed  amendments  and  comments 
pursuant  to  the  Paperwork  Reduction 
Act,  comments  were  required  to  have 
been  received  on  or  before  November  6, 

2012.341 

Affected  Title  XIV  Disclosures.  As 
described  above,  the  Affected  Title  XIV 
Disclosures  impose  certain  new 
disclosure  requirements  for  mortgage 
transactions.  Section  1400(c)(3)  of  the 
Dodd-Frank  Act  342  provides  that,  if 
regulations  implementing  the  Affected 
Title  XIV  Disclosures  are  not  issued  on 
the  date  that  is  18  months  after  the 
designated  transfer  date  [i.e.,  by  January 
21,  2013),  the  statutory  requirements 
will  take  effect  on  that  date. 

The  Bureau  provided  in  the  TILA- 
RESPA  Proposal  that  it  believed  that 
implementing  integrated  disclosures 
that  satisfy  the  applicable  sections  of 
TILA  and  RESPA  and  the  Affected  Title 
XIV  Disclosures  would  benefit 
consumers  and  facilitate  compliance  for 
industry  with  TILA  and  RESPA.  The 
Bureau  provided  further  that  consumers 
would  benefit  from  a  consolidated 


In  its  initial  Federal  Register  notice,  the 
Bureau  also  applied  the  September  7,  2012  deadline 
to  comments  on  the  proposed  amendments  to  the 
definition  of  finance  charge  in  §  1026.4.  On  August 
31,  2012,  however,  the  Bureau  issued  a  notice 
extending  the  deadline  for  such  comments  to 
November  6,  2012.  See  the  Bureau’s  blog  post.  More 
time  for  comments  on  proposed  changes  to  the 
definition  of  the  finance  charge  (August  31,  2012), 
available  at  http://wnw.consumerfinance.gov/bIog/ 
more-time-for-comments-on-proposed-changes-to- 
the-definition-of-the-finance-charge/.  The  extension 
was  published  in  the  Federal  Register  on 
September  6,  2012.  See  77  FR  54843  (Sept.  6,  2012). 
It  did  not  change  the  comment  period  for  any  other 
aspects  of  the  TILA-RESPA  Proposal,  which,  as 
noted  above,  ended  November  6,  2012. 

’“2  Codified  at  15  U.S.C.  1601  note.  ■ 
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disclosure  that  conveys  loan  terms  and 
costs  to  consumers  in  a  coordinated 
way,  and  industry  would  benefit  by 
integrating  two  sets  of  overlapping 
disclosures  into  a  single  form  and  by 
avoiding  regulatory  burden  associated 
with  revising  systems  and  practices 
multiple  times.  77  FR  51116,  51133. 

However,  given  the  broad  scope  and 
complexity  of  TILA-RESPA  Proposal 
and  .the  120-day  comment  period 
provided,  the  Bureau  stated  that  it 
believed  a  final  rule  would  not  be 
issued  by  January  21,  2013.  The  Bureau 
was  concerned  that  absent  a  final  rule 
implementing  the  Affected  Title  XTV 
Disclosures,  institutions  would  hav6  to 
comply  with  those  disclosures 
beginning  January  21,  2013  due  to  the 
statutory  requirement  that  any  section  of 
Dodd-Frank  Act  title  XTV  for  which 
regulations  have  not  been  issued  by 
January  21,  2013  are  self-effectuating  as 
of  that  date.  The  Bureau  stated  that  this 
likely  would  result  in  widely  varying 
approaches  to  compliance  in  the 
absence  of  regulatory  guidance,  creating 
confusion  for  consumers,  and  would 
impose  a  significant  burden  on  industry. 
For  example,  this  could  result  in  a 
consumer  who  shops  for  a  mortgage 
loan  receiving  different  disclosures  from 
different  creditors.  The  Bureau  noted 
that  it  believed  such  disclosures  would 
not  only  be  unhelpful  to  consumers,  but 
likely  would  be  confusing  since  the 
same  disclosures  would  be  provided  in 
widely  different  ways,  and,  moreover, 
implementing  the  Affected  Title  XIV 
Disclosures  separately  from  the  TILA- 
RESPA  integrated  disclosures  would 
increase  compliance  costs  and  burdens 
on  industry.  The  Bureau  also  noted  in 
the  TILA-RESPA  Proposal  that  nothing 
in  the  Dodd-Frank  Act  itself  or  its 
legislative  history  suggests  that  Congress 
contemplated  how  the  separate 
requirements  in  titles  X  and  XIV  would 
work  together.^'*^ 

Accordingly,  in  the  TILA-RESPA 
Proposal,  the  Bureau  proposed  to 
implement  the  Affected  Title  XIV 


As  the  Bureau  stated  in  the  TILA-RESPA 
Proposal,  certain  of  the  Affected  Title  XIV 
Disclosures  indicate  that  Congress  did  not  intend 
for  those  disclosure  requirements  and  the  TILA- 
RESPA  integrated  disclosures  to  operate 
independently.  For  example,  Dodd-Frank  Act 
section  1419  amended  paragraphs  (a)(16)  through 
(19)  of  TILA  section  128  to  require  additional 
content  on  the  disclosure  provided  to  consumers 
within  three  days  of  application  and  in  ffnal  form 
at  or  before  consummation.  15  U.S.C.  1638(a)(16) 
through  (19).  Pursuant  to  TILA  section  128(b)(1),  for 
residential  mortgage  transactions,  all  disclosures 
required  by  TILA  section  128(a)  must  be 
“conspicuously  segregated”  ffom  all  other 
information  provided  in  connection  with  the 
transaction.  15  U.S.C.  1638(b)(1).  Therefore,  the 
Bureau  stated  that  these  sections  are  directly 
implicated  by  the  integrated  TILA-RESPA 
requirement.  77  FR  51116,  51133. 


Disclosures  for  purposes  of  Dodd-Frank 
Act  section  1400(c)  by  providing  a 
temporary  exemption  from  the 
requirement  to  comply  with  such 
requirements  until  the  TILA-RESPA 
integrated  disclosure  requirements 
become  effective.^**^  The  Bureau 
proposed  the  temporary  exemption 
pursuant  to  the  Bureau’s  authority 
under  TILA  section  105(a),  RESPA 
section  19(a),  Dodd-Frank  Act  section 
1032(a)  and,  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b). 

15  U.S.C.  1604(a);  12  U.S.C.  2617(a);  12 
U.S.C.  5532(a);  15  U.S.C.  1601  note.  The 
Bureau  explained  that  fully 
implementing  the  Affected  Title  XIV 
Disclosures  as  part  of  the  broader 
integrated  TILA-RESPA  rulemaking, 
rather  than  issuing  rules  implementing 
each  requirement  individually  or 
allowing  those  statutory  provisions  to 
take  effect  by  operation  of  law,  will 
improve  the  overall  effectiveness  of  the 
integrated  disclosures  for  consumers 
and  reduce  burden  on  industry.  The 
proposed  exemption  would  be,  in  effect, 
a  delay  of  the  effective  date  of  the 
Affected  Title  XIV  Disclosures. 

The  Bureau  proposed  to  delay  the 
Affected  Title  XIV  Disclosures  for  all 
transactions  to  which  they  would 
otherwise  apply,  including  to 
transactions  not  covered  by  the 
proposed  integrated  disclosure 
provisions,  including  open-end  credit 
plans,  transactions  secured  by  dwellings 
that  are  not  real  property,  and  reverse 
mortgages.  The  Bureau  specifically 
solicited  comment  on  the  exemption’s 
scope  and  on  whether  the  exemption 
should  sunset  on  a  specific  date  instead 
of  upon  the  effective  date  of  the  final 
rule  for  the  integrated  disclosures. 

Other  Title  XIV  Disclosures.  The 
Bureau  proposed  to  exclude  the 
following  Title  XIV  Disclosures  from  the 
list  of  Affected  Title  XIV  Disclosures  in 
the  TILA-RESPA  Proposal,  stating  they 
would  be  implemented  in  separate 
rulemakings: 

•  Disclosure  regarding  notice  of  reset 
of  hybrid  adjustable  rate  mortgage. 
Dodd-Frank  Act" section  1418(a);  TILA 
section  128A(b). 

•  Loan  originator  identifier 
requirement.  Dodd-Frank  section 
1402(a)(2);  TILA  section  129B(b)(l)(B). 

•  Consumer  notification  regarding 
appraisals  for  higher-risk  mortgages. 
Dodd-Frank  Act  section  1471;  TILA 
section  129H(d). 

•  Consumer  notification  regarding  the 
right  to  receive  an  appraisal  copy.  Dodd- 
Frank  Act  section  1474;  ECOA  section 
701(e)(5). 


•  Post-Consummation  Escrow 
Cancellation  Disclosure.  Dodd-Frank 
Act  section  1462;  TILA  section 
129D(j)(l)(B). 

The  Bureau  stated  generally  that  these 
disclosures  were  expected  to  be 
proposed  separately  in  the  summer  of 
2012  and  finalized  by  January  21,  2013, 
except  for  the  Post-Consummation 
Escrow  Cancellation  Disclosure  which 
the  Board  had  already  proposed  for 
comment  in  its  2011  Escrows 
Proposal. 

As  such,  the  Bureau  proposed,  as  part 
of  the  TILA-RESPA  Proposal,  to  provide 
a  temporary  exemption  from 
compliance  with  the  Pre-Consummation 
Escrow  Waiver  Disclosure  in  TILA 
section  129D(j)(l)(A),  but  not  for  the 
Post-Consummation  Escrow 
Cancellation  Disclosure  in  the  TILA- 
RESPA  Proposal.  Absent  the  Bureau’s 
issuance  of  a  final  rule  implementing 
TILA  section  129D(j)(l)(B)  by  January 
21,  2013,  the  provision  would  have  gone 
into  effect  as  of  such  date  by  operation 
of  law  under  the  Dodd-Frank  Act 
section  1400(c)(3). 

Final  Rule  Delaying  Certain  .Title  XIV 
Disclosures 

On  November  23,  2012,  the  Bureau 
issued  a  final  rule  delaying 
implementation  of  the  Affected  Title 
XIV  Disclosures  provisions  and  the 
Post-Consummation  Escrow 
Cancellation  Disclosure  by  providing  an 
exemption  in  §  1026.1(c)  of  Regulation  Z 
for  persons  from  these  statutory 
disclosure  requirements  (2012  Title  XIV 
Delay  Final  Rule).^"*^  The  Bureau  issued 
the  final  rule  implementing  the  Affected 
Title  XIV  Disclosures  and  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  prior  to  the  statutory 
provisions  becoming  self-effectuating  on 
January  21,  2013.  Accordingly,  persons 
were  not  required  to  comply  with  these 
statutory  disclosure  requirements 
beginning  on  January  21,  2013,  and  are 
exempted  from  such  requirements  until 
such  time  as  the  Bureau  removes  the 
exemptions,  which  the  Bureau  is  doing 
for  certain  transactions  in  this  final  rule. 

The  Bureau  stated  in  the  2012  Title 
XIV  Delay  Final  Rule  that  it  believes 
that  the  exemption  overall  provides  a 
benefit  to  consumers  by  facilitating  a 
more  effective,  consolidated  disclosure 


145  77  FR  51116,  51134. 

As  described  under  part  IV  below,  the  Bureau 
considers  an  exemption  from  the  disclosure 
requirement  under  TILA  section  129D(j)(l)(B),  such 
as  that  proposed  in  the  TILA-RESPA  Proposal  for 
the  Affected  Title  XIV  Disclosures,  to  be  the 
issuance  of  a  regulation  implementing  that 
provision  for  purposes  of  Dodd-Frank  Act  section 
1400(c)(3). 

147  77  FR  70105  (Nov.  23,  2012). 
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scheme.  Absent  an  exemption,  the 
Affected  Title  XIV  Disclosures  and  the 
Post-Consummation  Escrow 
Cancellation  Disclosure  would  have 
complicated  and  hindered  the  mortgage 
lending  process  because  consumers 
would  have  received  inconsistent 
disclosures  and,  likely,  numerous 
additional  pages  of  Federal  disclosures 
that  would  not  work  together  in  a 
meaningful,  synchronized  way.  The 
Bureau  also  stated  it  believed  that  the 
credit  process  could  be  more  expensive 
and  complicated  if  the  Affected  Title 
XIV  Disclosures  and  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  had  taken  effect  independent 
of  the  larger  TILA-RESPA  integration 
rulemaking  because  industry  would  be 
required  to  revise  systems  and  practices 
multiple  times.  The  Bureau  also 
considered  the  status  of  mortgage 
borrowers  in  issuing  the  exemptions, 
and  believes  the  exemption  is 
appropriate  to  improve  the  informed  use 
of  credit.  The  Bureau  stated  it  did  not 
believe  that  the  goal  of  consumer 
protection  would  be  undermined  by  the 
exemption,  because  of  the  risk  that 
layering  the  Affected  Title  XIV 
Disclosures  and  the  Post-Consummation 
Escrow  Cancellation  Disclosure  on  top 
of  existing  mandated  disclosures  would 
lead  to  consumer  confusion.  The  Bureau 
stated  in  the  2012  Title  XIV  Delay  Final 
Rule  that  the  exemption  allows  the 
Bureau  to  coordinate  the  changes  in  a 
way  that  improves  overall  consumer 
understanding  of  the  disclosures. 

The  Bureau  also  stated  that  although 
the  Post-Consummation  Escrow 
Cancellation  Disclosure  was  not 
included  in  the  Affected  Title  XIV 
Disclosures  in  the  TILA-RESPA 
Proposal,  the  Bureau  nevertheless 
received  comment  requesting  that  it 
delay  implementation  of  the  disclosure, 
as  described  above.  Furthermore,  as 
discussed  above,  the  Board  received 
similar  requests  from  commenters  on 
the  Board’s  2011  Escrows  Proposal, 
which  on  July  21,  2011  became  the 
Bureau’s  responsibility.  The  Bureau 
considered  the  comments  received  by 
the  Board  and  the  Bureau  and 
concluded  that  delaying 
implementation  of  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  and  coordinating  such 
implementation  with  that  of  the  TILA- 
RESPA  integrated  disclosures  was  in  the 
interest  of  industry  and  consumers 
alike.  The  Bureau  noted  that  the  Dodd- 
Frank  Act  statutory  requirements  for  the 
content  of  the  Pre-Consummation 
Escrow  Waiver  Disclosure  and  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  are  the  same,  and  the  Bureau 


tested  language  for  the  Pre- 
Consummation  Escrow  Waiver 
Disclosure  at  its  consumer  testing 
conducted  in  connection  with  the 
TILA-RESPA  Proposal  and  proposed  to 
integrate  this  disclosure  into  the  Closing 
Disclosure  (which  integrates  the  final 
TILA  disclosure  and  the  RESPA 
settlement  statement).^'*®  The  Bureau 
stated  that  implementing  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  along  with  the  TILA-RESPA 
integrated  disclosures  will  allow  the 
Bureau  to  use  feedback  it  has  received 
from  consumer  testing  conducted  prior 
to  the  TILA-RESPA  Proposal,  the 
comments  on  the  proposal,  and  any 
consumer  testing  conducted  subsequent 
to  the  proposal  to  harmonize  the  content 
and  format  of  the  Post-Consummation 
Escrow  Cancellation  Disclosure,  the  Pre- 
Consummation  Escrow  Waiver 
Disclosure,  and  the  TILA-RESPA 
integrated  disclosures.  The  Bureau 
stated  that  consumers,  therefore,  would 
benefit  from  a  more  fully  integrated  and 
synchronized  overall  mortgage 
disclosure  scheme,  and  industry  would 
benefit  from  a  more  coordinated 
implementation  of  the  overall  mortgage 
disclosure  scheme  mandated  by  the 
Dodd-Frank  Act  and  implemented  by 
the  Bureau. 

As  discussed  below  in  the  section-by- 
section  analysis  of  §  1026.1(c),  the 
Bureau  is  now  removing  the  exemptions 
for  the  Affected  Title  XIV  Disclosures 
and  the  Post-Consummation  Escrow 
Cancellation  Disclosure  in  §  1026.1(c) 
for  the  mortgage  transactions  for  which 
this  final  rule  implements  those 
disclosures.  Because  §  1026.1(c)(5),  as 
finalized  in  the  2012  Title  XIV  Delay 
Final  Rule,  exempts  persons  firom  the 
disclosure  requirements  of  the  Affected 
Title  XIV  Disclosures  and  the  Post-  • 
Consummation  Escrow  Cancellation 
Disclosure,  and  comment  l{c)(5)-l 
clarifies  that  the  exemption  is  intended 
to  be  temporary,  lasting  only  until 
regulations  implementing  the  integrated 
disclosures  required  by  sections  1032(f), 
1098,  and  11 00 A  of  the  Dodd-Frank  Act 
become  mandatory,  the  Bureau  is 
amending  §  1026.1(c)(5)  to  revoke  the 
temporary  exemption  for  transactions 
subject  to  the  TILA-RESPA  Final  Rule, 
but  is  retaining  the  exclusion  for  all 
other  transactions  subject  to  the 
statutory  provisions  for  which 
requirements  have  not  yet  been 
implemented. 

IV.  Legal  Authority 

The  final  rule  was  issued  on 
November  20,  2013,  in  accordance  with 
12  CFR  1074.1.  The  Bureau  issued  this 


See  Kleimann  Testing  Report. 


final  rule  pursuant  to  its  authority  under 
TILA,  RESPA,  and  the  Dodd-Frank  Act. 
On  July  2l,  2011,  section  1061  of  the 
Dodd-Frank  Act  transferred  to  the 
Bureau  all  of  the  HUD  Secretary’s 
consumer  protection  functions  relating 
to  RESPA.i**®  Accordingly,  effective  July 
21,  2011,  the  authority  of  HUD  to  issue 
regulations  pursuant  to  RESPA 
transferred  to  the  Bureau.  Section  1061 
of  the  Dodd-Frank  Act  also  transferred 
to  the  Bureau  the  “consumer  financial 
protection  functions’’  previously  vested 
in  certain  other  Federal  agencies, 
including  the  Board.  The  term 
“consumer  financial  protection 
function”  is  defined  to  include  “all 
authority  to  prescribe  rules  or  issue 
orders  or  guidelines  pursuant  to  any 
Federal  consumer  financial  law, 
including  performing  appropriate 
functions  to  promulgate  and  review 
such  rules,  orders,  and  guidelines.” 

Title  X  of  the  Dodd-Frank  Act, 
including  section  1061  of  the  Dodd- 
Frank  Act,  along  with  TILA,  RESPA, 
and  certain  subtitles  and  provisions  of 
title  XIV  of  the  Dodd-Frank  Act,  are 
Federal  consumer  financial  laws.^®^ 
Accordingly,  the  Bureau  has  authority 
to  issue  regulations  pursuant  to  TILA 
and  RESPA,  including  the  disclosure 
requirements  added  to  those  statutes  by 
title  XIV  of  the  Dodd-Frank  Act,  as  well 
as  title  X  of  the  Dodd-Frank  Act. 

A.  The  Integrated  Disclosure  Mandate 

Section  1032(f)  of  the  Dodd-Frank  Act 
requires  that,  “[n]ot  later  than  one  year 
after  the  designated  transfer  date  [of  July 
21,  2011],  the  Bureau  shall  propose  for 
public  comment  jules  and  model 
disclosures  that  combine  the  disclosures 
required  under  [TILA]  and  sections  4 
and  5  of  [RESPA],  into  a  single, 
integrated  disclosure  for  mortgage  loan 
transactions  covered  by  those  laws, 
unless  the  Bureau  determines  that  any 
proposal  issued  by  the  [Board]  and 
[HUD]  carries  out  the  same  purpose.”  12 
U.S.C.  5532(f).  In  addition,  the  Dodd- 
Frank  Act  amended  section  105(b)  of 
TILA  and  section  4(a)  of  RESPA  to 
requFre  the  integration  of  the  TILA 
disclosures  and  the  disclosures  required 


'■**> Public  Law  111-203, 124  Stat.  1376,  section 
1061(b)(7):  12  U.S.C.  5581(b)(7). 

150  12  U.S.C.  5581(a)(1). 

151  Dodd-Frank  Act  section  1002(14),  12  U.S.C. 
5481(14)  (defining  "Federal  consumer  bnancial 
law”  to  include  the  “enumerated  consumer  laws” 
and  the  provisions  of  title  X  of  the  Dodd-Frank  Act): 
Dodd-Frank  Act  section  1002(12),  12  U.S.C. 
5481(12)  (defining  “enumerated  consumer  laws”  to 
include  TILA  and  RESPA):  Dodd-Frank  section 
1400(b),  15  U.S.C.  1601  note  (defining  “enumerated 
consumer  laws”  to  include  certain  subtitles  and 
provisions  of  Title  XIV). 
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by  sections  4  and  5  of  RESPA.*^^  The 
purpose  of  the  integrated  disclosure  is 
to  facilitate  compliance  with  the 
disclosure  requirements  of  TILA  and 
RESPA,  and  to  help  the  borrower 
understand  the  transaction  by  utilizing 
readily  understandable  language  to 
simplify  the  technical  nature  of  the 
disclosures.  Dodd-Frank  Act  sections 
1098,  llOOA.  The  Dodd-Frank  Act  did 
not  impose  on  the  Bureau  a  deadline  for 
issuing  a  final  rule  to  implement  the 
integrated  disclosure  requirements. 

Although  Congress  imposed  this 
integrated  disclosure  requirement,  it  did 
not  harmonize  the  underlying  statutes. 

In  particular,  TILA  and  RESPA  establish 
different  timing  requirements  for 
disclosing  mortgage  credit  terms  and 
costs  to  consumers  and  require  that 
those  disclosures  be  provided  by 
different  parties.  TILA  generally 
requires  Aat,  within  three  business  days 
of  receiving  the  consumer’s  application 
and  at  least  seven  business  days  before 
consmnmation  of  certain  mortgage 
transactions,  creditors  must  provide 
consumers  a  good  faith  estimate  of  the 
costs  of  credit.  ^53  tILA  section 
128(b)(2)(A):  15  U.S.C.  1638(b)(2)(A).  If 
the  annual  percentage  rate  that  was 
initially  disclosed  becomes  inaccurate, 
TILA  requires  creditors  to  redisclose  the 
information  at  least  three  business  days 
before  consummation.  TILA  section 
128(b)(2)(D);  15  U.S.C.  1638(b)(2)(D). 
These  disclosures  must  be  provided  in 
final  form  at  consummation.  TILA 
section  128(b)(2)(B)(ii);  15  U.S.C. 
1638(b)(2)(B)(ii).  RESPA  also  requires 
that  the  creditor  or  broker  provide 
consumers  with  a  good  faith  estimate  of 
settlement  charges  no  later  than  three 
business  days  after  receiving  the  ‘  ‘ 
consumer’s  application.  However,  ' 
unlike  TILA,  RESPA  requires  that,  at  of 
before  settlement,  “the  person 
conducting  the  settlement”  (which  may 

Section  llOOA  of  the  Dodd-Frank  Act 
amended  TILA  section  105(b)  to  provide  that  the 
“Bureau  shall  publish  a  single,  integrated 
disclosure  for  mortgage  loan  transactions  (including 
real  estate  settlement  cost  statements)  which 
includes  the  disclosure  requirements  of  this  title  in 
conjunction  with  the  disclosure  requirements  of  the 
Real  Estate  Settlement  Procedures  Act  of  1974  that, 
taken  together,  may  apply  to  a  transaction  that  is 
subject  to  both  or  either  provisions  of  law.”  15 
U.S.C  1604(b).  Section  1098  of  the  Dodd-Frank 
amended  RESPA  section  4(a)  to  require  the  Bureau 
to  publish  a  “single,  integrated  disclosure  for 
mortgage  loan  transactions  (including  real  estate 
settlement  cost  statements)  which  includes  the 
disclosure  requirements  of  this  section  and  section 
5,  in  conjunction  with  the  disclosure  requirements 
of  the  Truth  in  Lending  Act  that,  taken  together, 
may  apply  to  a  transaction  that  is  subject  to  both 
or  either  provisions  of  law.”  12  U.S.C.  2603(a). 

’“This  requirement  applies  to  extensions  of 
credit  that  are  both  secur^  by  a  dwelling  and 
subject  to  RESPA.  TILA  section  128(b)(2)(A);  15 
U.S.C  1638(b)(2)(A). 


or  may  not  be  the  creditor)  provide  the 
consumer  with  a  statement  that  records 
all  charges  imposed  upon  the  consumer 
in  connection  with  the  settlement. 
RESPA  sections  4(b),  5(c):  12  U.S.C. 
2603(b),  2604(c). 

The  Dodd-Frank  Act  did  not  reconcile 
these  and  other  statutory  differences. 
Therefore,  to  meet  the  Dodd-Frank  Act’s 
express  requirement  to  integrate  the 
disclosures  required  by  TILA  and 
RESPA,  the  Bureau  must  do  so.  Dodd- 
Frank  Act  section  1032(f),  TILA  section 
105(b),  and  RESPA  section  4(a)  provide 
the  Bureau-with  authority  to  issue 
regulations  that  reconcile  certain 
provisions  of  TILA  and  RESPA  to  carry 
out  Congress’  mandate  to  integrate  the 
statutory  disclosure  requirements.  For 
the  reasons  discussed  in  this  notice,  the 
Bureau  is  issuing  regulations  to  carry 
out  the  requirements  of  Dodd-Frank  Act 
section  1032(f),  TILA  section  105(b), 
and  RESPA  section  4(a). 

B.  Other  Rulemaking  and  Exception 
Authorities 

The  final  rule  also  relies  on  the 
rulemaking  and  exception  authorities 
specifically  granted  to  the  Bureau  by 
TILA,  RESPA,  and  the  Dodd-Frank  Act, 
including  the  authorities  discussed 
below. 

Truth  in  Lending  Act 

TILA  section  105(a).  As  amended  hy 
the  Dodd-Frank  Act,  TILA  section 
105(a),  15  U.S.C.  1604(a),  directs  the 
Bureau  to  prescribe  regulations  to  carry 
out  the  purposes  of  TILA,  and  provides 
that  such  regulations  may  contain 
additional  requirements,  classifications, 
differentiations,  or  other  provisions,  and 
may  provide  for  such  adjustments  and 
exceptions  for  all  or  any  class  of 
transactions,  that  the  Bureau  judges  are 
necessary  or  proper  to  effectuate  the 
purposes  of  TJLA,  to  prevent 
circumvention  or  evasion  thereof,  or  to 
facilitate  compliance  therewith.  A 
purpose  of  TILA  is  “to  assure  a 
meaningful  disclosure  of  credit  terms  so 
that  the  consumer  will  be  able  to 
compare  more  readily  the  various  credit 
terms  available  to  him  and  avoid  the 
uninformed  use  of  credit.”  TILA  section 
102(a);  15  U.S.C.  1601(a).  This  stated 
purpose  is  informed  by  Congress’ 
finding  that  “economic  stabilization 
would  be  enhanced  and  the  competition 
among  the  various  financial  institutions 
and  other  firms  engaged  in  the 
extension  of  consumer  credit  would  be 
strengthened  by  the  informed  use  of 
credit!.]”  TILA  section  102(a).  Thus, 
strengthened  competition  among 
financial  institutions  is  a  goal  of  TILA, 
achieved  through  the  effectuation  of 
TILA’s  purposes. 


Historically,  TILA  section  105(a)  has 
served  as  a  broad  source  of  authority  for 
rules  that  promote  the  informed  use  of 
credit  through  requi^d  disclosures  and 
substantive  regulation  of  certain 
practices.  However,  Dodd-Frank  Act 
section  llOOA  clarified  the  Bureau’s 
section  105(a)  authority  by  amending 
that  section  to  provide  express  authority 
to  prescribe  regulations  that  contain 
“additional  requirements”  that  the 
Bureau  finds  are  necessary  or  proper  to 
effectuate  the  purposes  of  TILA,  to 
prevent  circumvention  or  evasion 
thereof,  or  to  facilitate  compliance.  This 
amendment  clarified  the  Bureau’s 
authority  to  exercise  TILA  section 
105(a)  to  prescribe  requirements  beyond 
those  specifically  listed  in  the  statute 
that  meet  the  standards  outlined  in 
section  105(a).  The  Dodd-Frank  Act  also 
clarified  the  Bureau’s  rulemaking 
authority  over  certain  high-cost 
mortgages  pursuant  to  section  105(a).  As 
amended  by  the  Dodd-Frank  Act,  TILA 
section  105(a)  authority  to  make 
adjustments  and  exceptions  to  the  *■ 
requirements  of  TILA  applies  to  all 
transactions  subject  to  TILA,  except 
with  respect  to  the  provisions  of  TILA 
section  129  that  apply  to  the  high- 
cost  mortgages  referred  to  in  TILA 
section  103{bb),  15  U.S.C.  1602(bb). 

For  the  reasons  discussed  in  this 
notice,  the  Bureau  is  issuing  regulations 
to  carry  out  the  purposes  of  TILA, 
including  such  additional  requirements, 
adjustments,  and  exceptions  as,  in  the 
Bureau’s  judgment,  are  necessary  and 
proper  to  carry  out  the  purposes  of 
TILA,  prevent  circumvention  or 
evasion,  or  to  facilitate  compliance.  In 
developing  these  aspects  of  the  final, 
rule  pursuant  to  its  authority  under 
TILA  section  105(a),  the  Bureau  has 
considered  the  purposes  of  TILA, 
including  ensuring  meaningful 
disclosures,  facilitating  consumers’ 
ability  to  compare  credit  terms,  and 
helping  consumers  avoid  the 
uninformed  use  of  credit,  and  the 
findings  of  TILA,  including 
strengthening  competition  among 
financial  institutions  and  promoting 
economic  stabilization. 

TILA  section  105(f).  Section  105(f)  of 
TILA,  15  U.S.C.  1604(f),  authorizes  the 
Bureau  to  exerhpt  from  all  or  part  of 
TILA  all  or  part  of  any  class  of 
transactions,  other  than  transactions 
involving  any  mortgage  described  in 
section  1602(aa)  of  TILA,  for  which  the 
Bureau  determines  that  TILA  coverage 
does  not  provide  a  meaningful  benefit  to 

’54 15  U.S.C.  1639.  TILA  section  129  contains 
requirements  for  certain  high-cost  mortgages, 
established  by  the  Home  Ownership  and  Equity 
Protection  Act  (HOEPA),  which  are  commonly 
called  HOEPA  loans. 
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consumers  in  the  form  of  useful 
information  or  protection.  In  exercising 
this  authority,  the  Bureau  must  consider 
the  factors  identified  in  section  105(f)  of 
TILA  and  publish  its  rationale  at  the 
time  it  proposes  an  exemption  for 
public  comment.  Specifically,  the 
Bureau  must  consider: 

(a)  The  amount  of  the  loan  and 
whether  the  disclosures,  right  of 
rescission,  and  other  provisions  provide 
a  benefit  to  the  consumers  who  are 
parties  to  such  transactions,  as 
determined  by  the  Bureau; 

(b)  The  extent  to  which  the 
requirements  of  this  subchapter 
complicate,  hinder,  or  make  more 
expensive  the  credit  process  for  the 
class  6f  transactions: 

(c)  The  status  of  the  borrower, 
including — 

(1)  Any  related  financial  arrangements 
of  the  borrower,  as  determined  by  the 
Bureau; 

(2)  The  financial  sophistication  of  the 
borrower  relative  to  the  type  of 
transaction;  and 

(3)  The  importance  to  the  borrower  of 
the  credit,  related  supporting  property, 
and  coverage  under  this  subchapter,  as 
determined  by  the  Bureau; 

(d)  Whether  the  loan  is  secured  by  the 
principal  residence  of  the  consumer; 
and 

(e)  Whether  the  goal  of  consumer 
protection  would  be  undermined  by 
such  an  exemption. 

For  the  reasons  discussed  in  this 
notice,  the  Bureau  is  issuing  regulations 
that  exempt  certain  classes  of 
transactions  from  the  requirements  of 
TILA  pursuant  to  its  authority  under 
TILA  section  105(f).  In  developing  this 
final  rule  under  TILA  section  105(f),  the 
Bureau  has  considered  the  relevant 
factors,  published  its  rationale  in  the 
proposed  rule,  and  determined  that  the 
exemptions  are  appropriate. 

T/M  section  129B(e).  Dodd-Frank  Act 
section  1405(a)  amended  TILA  to  add 
new  section  129B(e),  15  U.S.C. 

1639B(e).  That  section  authorizes  the 
Bureau  to  prohibit  or  condition  terms, 
acts,  or  practices  relating  to  residential 
mortgage  loans  that  the  Bureau  finds  to 
be  abusive,  unfair,  deceptive,  predatory, 
necessary,  or  proper  to  ensure  that 
responsible,  affordable  mortgage  credit 
remains  available  to  consumers  in  a 
manner  consistent  with  the  purposes  Of 
sections  129B  and  129C  of  TILA, 
necessary  or  proper  to  effectuate  the 
purposes  of  sections  129B  and  129C  of 
TILA,  to  prevent  circumvention  or 
evasion  thereof,  or  to  facilitate 
compliance  with  such  sections,  or  are 
not  in  the  interest  of  the  borrower.  In 
developing  rules  under  TILA  section 
129B(e),  the  Bureau  has  considered 


whether  the  rules  are  in  the  interest  of 
the  borrower,  as  required  by  the  statute. 
For  the  reasons  discussed  in  this  notice, 
the  Bureau  is  issuing  portions  of  this 
rule  pursuant  to  its  authority  under 
TILA  section  129B(e). 

Real  Estate  Settlement  Procedures  Act 

Section  19(a)  of  RESPA,  12  U.S.C. 
2617(a),  authorizes  the  Bureau  to 
prescribe  such  rules  and  regulations  and 
to  make  such  interpretations  and  grant 
such  reasonable  exemptions  for  classes 
of  transactions  as  may  be  necessary  to 
achieve  the  purposes  of  RESPA.  One 
purpose  of  RESPA  is  to  effect  certain 
changes  in  the  settlement  process  for 
residential  real  estate  that  will  result  in 
more  effective  advance  disclosure  to 
home  buyers  and  sellers  of  settlement 
costs.  RESPA  section  2(b);  12  U.S.C. 
2601(b).  In  addition,  in  enacting  RESPA, 
Congress  found  that  consumers  are 
entitled  to  be  “provided  with  greater 
and  more  timely  information  on  the 
nature  and  costs  of  the  settlement 
process  and  [to  be]  protected  firom 
unnecessarily  high  settlement  charges 
caused  by  certain  abusive  practices  in 
some  areas  of  the  country.”  RESPA 
section  2(a):  12  U.S.C.  2601(a).  In  the 
past,  RESPA  section  19(a)  has  served  as 
a  broad  source  of  authority  to  prescribe 
disclosures  and  substantive 
requirements  to  carry  out  the  purposes 
of  RESPA. 

In  developing  rules  under  RESPA 
section  19(a),  the  Bureau  has  considered 
the  purposes  of  RESPA,  including  to 
effect  certain  changes  in  the  settlement 
process  that  will  result  in  more  effective 
advance  disclosure  of  settlement  costs. 
For  the  reasons  discussed  in  this  notice,  • 
the  Bureau  is  issuing  portions  of  this 
rule  pursuant  to  its  authority  under 
RESPA  section  19(a). 

Dodd-Frank  Act  " 

Dodd-Frank  Act  section  1021.  Section 
1021(a)  of  the  Dodd-Frank  Act  provides 
that  the  Bureau  shall  seek  to  implement 
and,  where  applicable,  enforce  Federal 
consumer  financial  law  consistently  for 
the  purpose  of  ensuring  that  all 
consumers  have  access  to  markets  for 
consumer  financial  services  and  that 
markets  for  consumer  financial  products 
and  services  are  fair,  transparent,  and 
competitive.  12  U.S.C.  5511(a).  In 
addition,  section  1021(b)  of  the  Dodd-  ' 
Frank  Act  provides  that  the  Bureau  is 
authorized  to  exercise  its  authorities 
under  Federal  consumer  financial  law 
for  the  purposes  of  ensuring  that,  among 
other  things,  with  respect  to  consumer 
financial  products  and  services:  (1) 
Consumers  are  provided  with  timely 
and  understandable  information  to 
make  responsible  decisions  about 


financial  transactions;  (2)  consumers  are 
protected  from  unfair,  deceptive,  or 
abusive  acts  and  practices  and  from 
discrimination;  (3)  outdated, 
unnecessary,  or  unduly  burdensome 
regulations  are  regularly  identified  and 
addressed  in  order  to  reduce 
unwarranted  regulatory  burdens;  (4) 
Federal  consumer  financial  law  is 
enforced  consistently,  without  regard  to 
the  status  of  a  person  as  a  depository 
institution,  in  order  to  promote  fair, 
competition;  and  (5)  markets  for 
consumer  financial  products  and 
services  operate  transparently  and 
efficiently  to  facilitate  access  and 
innovation.  12  U.S.C.  5511(b). 
Accordingly,  in  developing  this  final 
rule,  the  Bureau  has  sought  to  ensure 
that  it  is  consistent  with  the  purposes  of 
Dodd-Frank  Act  section  1021(a)  and 
with  the  objectives  of  Dodd-Frank  Act 
section  1021(b),  specifically  including 
Dodd-Frank  Act  section  1021(b)(1)  and 
(3). 

Dodd-Frank  Act  section  1022(b).  • 
Section  1022(b)(1)  of  the  Dodd-Frank 
Act  authorizes  the  Bureau  to  prescribe 
rules  “as  may  be  necessary  or 
appropriate  to  enable  the  Bureau  to 
administer  and  carry  out  the  purposes 
and  objectives  of  the  Federal  consumer 
financial  laws,  and  to  prevent  evasions 
thereof.”  12  U.S.C.  5512(b)(1).  Section 
1022(b)(2)  of  the  Dodd-Frank  Act 
prescribes  certain  standards  for 
rulemaking  that  the  Bureau  must  follow 
in  exercising  its  authority  under  section 
1022(b)(1).  12  U.S.C.  5512(b)(2).  As 
discussed  above,  TILA  and  RESPA  are 
Federal  consumer  financial  laws/, 
Accordingly,  in  adopting  this  final  rule, 
the  Bureau  is  exercising  its  authority 
under  Dodd-Frank*  Act  section  1022(b) 
to  prescribe  rules  under  TILA,  RESPA, 
and  Title  X  that  c^y  out  the  purposes 
and  objectives  and  prevent  evasipn  of 
those  laws.  See  part  VII  for  a  discussion 
of  the  Bureau’s  standards  for  rulemaking 
under  Dodd-Frank  Act  section 
1022(b)(2). 

Dodd-Frank  Act  section  1032.  Section 
1032(a)  of  the  Dodd-Frank  Act  provides 
that  the  Bureau  “may  prescribe  rules  to 
ensure  that  the  features  of  any  consumer 
financial  product  or  service,  both 
initially  and  over  the  term  of  the 
product  or  service,  are  fully,  accurately, 
and  effectively  disclosed  to  consumers 
in  a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances.” 
12  U.S.C.  5532(a).  The  authority  granted 
to  the  Bureau  in  section  1032(a)  is 
broad,  and  empowers  the  Bureau  to 
prescribe  rules  regarding  the  disclosure 
of  the  “features”  of  consumer  financial 
products  and  services  generally. 
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Accordingly,  the  Bureau  may  prescribe 
rules  containing  disclosure 
requirements  even  if  other  Federal 
consumer  financial  laws  do  not 
specifically  require  disclosure  of  such 
features. 

Dodd-Frank  Act  section  1032(c) 
provides  that,  in  prescribing  rules 
pursuant  to  section  1032,  the  Bureau 
“shall  consider  available  evidence  about 
consumer  awareness,  understanding  of, 
and  responses  to  disclosures  or 
communications  about  the  risks,  costs, 
and  benefits  of  consumer  financial 
products  or  services.”  12  U.S.C.  5532(c). 
Accordingly,  in  developing  the  final 
rule  under  Dodd-Frank  Act  section 
1032(a),  the  Bureau  has  considered 
available  studies,  reports,  and  other 
evidence  about  consumer  awareness, 
understanding  of,  and  responses  to 
disclosures  or  communications  about 
the  risks,  costs,  and  benefits  of 
consumer  financial  products  or  services. 
See  parts  II  and  III,  above.  Moreover,  the 
Bureau  has  considered  the  evidence 
developed  through  its  consumer  testing 
of  the  integrated  disclosures  as  well  as 
prior  testing  done  by  the  Board  and 
HUD  regarding  TILA  and  RESPA 
disclosures.  See  part  III  for  a  discussion 
of  the  Bureau’s  consumer  testing.  For 
the  reasons  discussed  in  this  notice,  the 
Bureau  is  issuing  portions  of  this  rule 
pursuant  to  its  authority  under  Dodd- 
Frank  Act  section  1032(a). 

In  addition,  Dodd-Frank  Act  section 
1032(b)(1)  provides  that  “any  final  rule 
prescribed  by  the  Bureau  under  this 
(section  1032]  requiring  disclosures  may 
include  a  model  form  that  may  be  used 
at  the  option  of  the  covered  person  for 
provision  of  the  required -disclosures.” 

12  U.S.C.  5532(b)(1).  An^  model  fiiirm' 
issued  pursuant  to  that  authoritjl'shall''^ 
contain  a  clear  and  conspicuous  "  i""'  -' 
disclosure  that*  at  a  minimum,  tises^-"^^ 
plain  language  that  is  comprehahisibfe  to 
consumers,  contains  a  clear  format  and 
design,  such  as  an  easily  readable  type 
font,  and  succinctly  explains  the 
information  that  must  be  communicated 
to  the  consumer.  Dodd-Frank  Act 
1032(b)(2);  12  U.S.C.  5532(b)(2).  As 
discussed  in  the  section-by-section 
analyses  of  §§  1026.37(o)  and  1026.38(t), 
the  final  rule  contains  certain  model 
disclosures  for  transactions  subject  only 
to  TILA,  and  not  both  TILA  and  RESPA. 
For  the  reasons  discussed  in  this  notice, 
the  Bureau  is  issuing  these  model 
disclosures  pursuant  to  its  authority 
under  Dodd-Frank  Act  section  1032(b). 

Dodd-Frank  Act  section  1405(b). 
Section  1405(b)  of  the  Dodd-Frank  Act 
provides  that,  “(nlot withstanding  any 
other  provision  of  (title  14  of  the  Dodd- 
Frank  Act),  in  order  to  improve 
consumer  awareness  and  understanding 


of  transactions  involving  residential 
mortgage  loans  through  the  use  of 
disclosures,  the  Bureau  may,  by  rule, 
exempt  from  or  modify  disclosure 
requirements,  in  whole  or  in  part,  for 
any  class  of  residential  mortgage  loans  _ 
if  the  Bureau  determines  that  such 
exemption  or  modification  is  in  the 
interest  of  consumers  and  in  the  public 
interest.”  15  U.S.C.  1601  note.  Section 
1401  of  the  Dodd-Frank  Act,  which 
amends  TILA  section  103(cc)(5),  15 

U. S.C.  1602(cc)(5),  generally  defines  a 
residential  mortgage  loan  as  any 
consumer  credit  transaction  that  is* 
secured  by  a  mortgage  on  a  dwelling  or 
on  residential  real  property  that 
includes  a.  dwelling  other  than  an  open- 
end  credit  plan  or  an  extension  of  credit 
secured  by  a  consumer’s  interest  in  a 
timeshare  plan.  Notably,  the  authority 
granted  by  section  1405(b)  applies  to 
“disclosure  requirements”  generally, 
and  is  not  limited  to  a  specific  statute 
or  statutes.  Accordingly,  Dodd-Frank 
Act  section  1405(b)  is  a  broad  source  of 
authority  to  exempt  from  or  modify  the 
disclosure  requirements  of  TILA  and 
RESPA. 

In  developing  rules  for  residential 
mortgage  loans  under  Dodd-Frank  Act 
section  1405(b),  the  Bureau  has 
considered  the  purposes  of  improving 
consumer  awareness  and  understanding 
of  transactions  involving  residential 
mortgage  loans  through  the  use  of 
disclosures,  and  the  interests  of 
consumers  and  the  public.  For  the 
reasons  discussed  in  this  notice,  the 
Bureau  is  issuing  portions  of  this  rule 
pursuant  to  its  authority  under  Dodd- 
Frank  Act  section  1405(b). 

V.  Section-by-Section  Analysis  of  the 
Final  Rule 

Integrated  mortgage  disclosure  > 
requimttwnts  implemented  in 
Regulation  Z.  The  Bureau  is  adopting  its 
proposal  to  implement  this  final  rule  in 
Regulation  Z.  TILA’s  mortgage 
disclosure  requirements  are  currently 
implemented  in  Regulation  Z,  whereas 
RESPA’s  mortgage  disclosure 
requirements  are  currently  implemented 
in  Regulation  X.  Regulation  Z  contains 
detailed  regulations  and  official 
interpretations  regarding  disclosures  for 
mortgage  transactions,  whereas 
Regulation  X  largely  relies  on  the 
RESPA  GFE  and  RESPA  settlement 
statement  forms  and  their  instructions. 
The  Bureau  proposed  to  establish  the 
integrated  disclosure  requirements  in 
Regulation  Z,  because  it  believed  that 
the  additional  detail  in  Regulation  Z 
facilitates  industry’s  compliance.  The 


155  Pq].  example,  the  small  financial  sertice 
providers  who  advised  the  Small  Business  Review 


proposal  included  conforming  and  other 
amendments  to  Regulation  X.’se 

However,  the  Bureau  solicited 
comment  on  whether  the  level  of  detail 
in  the  proposed  regulations  and  official 
interpretations  (including  the  number  of 
examples  illustrating  what  is  and  is  not 
permitted)  will  make  compliance  more 
burdensome  and  whether  the  Bureau 
should  adopt  a  less  prescriptive 
approach  in  the  final  rule.  While  most 
industry  commenters  requested  that  the 
Bureau  add  additional  detail  and 
illustrations  to  specific  provisions  of  the 
final  rule,  as  described  in  their 
respective  section-by-section  analyses, 
some  commenters  criticized  the  level  of 
detail  and  illustrations  in  the  proposal. 

One  regional  trade  association 
representing  credit  unions  suggested 
that  the  Bureau  adopt  a  less  prescriptive 
approach  and  issue  a  notice  of  final 
rulemaking  of  a  shorter  length  than  the 
Bureau’s  notice  of  proposed  rulemaking. 
One  individual  industry  commenter 
stated  that  the  Bureau’s  final  rule 
should  only  State  the  regulatory 
requirements  and  not  include  further 
explanations  or  guidance;  however,  the 
commenter  also  provided  su^estions 
for  specific* guidance  and  clarifications 
to  include  in  the  final  rule.  Another 
individual  industry  commenter  stated 
that  the  regulations  were  not  well 
written,  and  suggested  that  the  final  rule 
should  instruct  a  software  programmer 
or  data  entry  employee  on  how  to 
complete  the  disclosures.  An  individual 
consumer  commenter  stated  that  the 
proposal  had  overly  extensive  guidance. 

As  noted  above,  most  industry 
commenters  requested  additional  detail 
and  clarifications  in  specific  provisions 
of  the  final  rule.  In  addition,  some 
industry  commenters  commented 
generally  on  the  level  of  detail.  Some 
commenters  specifically  stated  that  the 
level  of  detail  would  be  beneficial  to 
industry.  For  example,  a  title  insurance 
company  commenter  stated  that,  while 


Panel  stated  that  ambiguity  in  the  application  or 
interpretation  of  the  current  RESPA  disclosure 
requirements  produces  substantial  costs  in  the  form 
of  legal  fees,  staff  training,  and,  for  settlement 
agents,  preparing  forms  differently  for  different 
lenders.  To  address  this  concern,  these  providers 
generally  requested  that  the  Bureau  provide  clear 
guidance  on  how  to  fill  out  the  forms,  similar  to 
that  currently  provided  in  Regulation  Z.  See  Small 
Bqfiness  Review  Panel  Report  at  19-20.  In  addition, 
the  rules  and  forms  adopted  in  this  final  rule  are 
intended  to  meet  the  requirements  of  sections 
1032(f),  1098,  and  llOOA  of  the  Dodd-Frank  Act 
that  require  the  Bureau  to  combinelhe  disclosures 
under  TILA  and  sections  4  and  5  of  RESPA  into  a 
single,  integrated  disclosure  for  mortgage  loan 
transactions.  12  U.S.C.  5532(f),  12  U.S.C.  2603, 15 
U.S.C.  1604. 

>56  The  Bureau  is  proposing  to  retain  established 
regulatory  terminology  in  Regulations  X  and  Z  for 
consistency,  such  as  using  the  term  “borrower”  in 
Regulation  X  and  “consumer”  in  Regulation  Z. 
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the  level  of  detail  in  the  proposed 
regulations  and  guidance  may  initially 
make  compliance  more  burdensome, 
over  the  longer  term  the  level  of  detail 
will  make  compliance  less  burdensome 
by  addressing  many  situations  that  will 
arise  and  providing  guidance  and 
analogies  for  handling  other  situations 
that  are  not  expressly  addressed.  The 
commenter  also  stated  that  the  level  of 
detail  will  foster  greater  industry-wide 
consistency  in  the  implementation  of 
the  rule  a:nd  will  help  prevent  increased 
costs  of  compliance  consulting  which 
can  result  from  a  less  detailed  approach. 
In  addition,  several  other  industry 
commenters  stated  that.clear  guidance 
was  important  for  industry,  and 
suggested  that  the  proposal’s  level  of 
detail  is  preferred.  Many  commenters 
requested  still  more  clarifying  examples 
and  guidance  with  respect  to  various 
provisions  of  the  integrated  disclosures, 
as  discussed  in  more  detail  in  relation 
to  the  applicable  sections  below. 

In  light  of  the  benefits  cited  by 
commenters  from  the  level  of  detail  in 
the  proposal  and  requests  for  additional 
guidance  and  clarifications,  as  well  as 
the  feedback  the  Bureau  received  from 
the  Small  Business  Review  Panel 
regarding  the  costs  faced  by  small 
entities  from  the  ambiguity  in  the 
current  rules  and  requests  for  clear 
guidance  in  the  final  rule,  the  Bureau 
has  determined  to  maintain  a  similar 
level  of  detail  in  the  final  rule  as  in  the 
proposal,  and  to  provide  additional 
guidance  and  clarifying  examples  where 
appropriate.^^’’  The  Bureau  believes  that 
the  level  of  detail  and  guidemce  in  the 
final  rule  will  facilitate  compliance  with 
the  disclosure  requirements  of  TILA  and 
RESPA,  which  is  one  of  the  purposes  of 
the  integrated  disclosures  set  forth  by 
the  Dodd-Frank  Act.  See  Dodd-Frank 
Act  sections  1098  and  11 00 A. 

Liability.  TILA  provides  for  a  private 
right  of  action,  with  statutory  damages 
for  some  violations,  whereas  RESPA 
does  not  provide  a  private  right  of 
action  related  to  the  RESPA  GFE  and 
RESPA  settlement  statement 
requirements.  Some  industry 
commenters  expressed  concern  that  if 
the  final  rule  implements  the  combined 
disclosure  requirements  in  Regulation 
Z,  consumers  would  bring  lawsuits 
seeking  TILA’s  remedies  for  RESPA 
violations.  These  commenters,  which 
included  several  trade  associations, 
several  title  companies,  two  large  banks, 
and  a  large  non-bank  lender,  requested 
that  the  Bureau  specify  which 
provisions  of  the  integrated  disclosure 
rules  relate  to  TILA  requirements  and 


See  Small  Business  Review  Panel  Report  at 
19-20. 


which  relate  to  RESPA  requirements. 

One  title  industry  trade  association 
commenter  suggested  that  the  Bureau 
implement  the  TILA  disclosure 
requirements  in  Regulation  Z  and  the 
RESPA  disclosure  requirements  in 
Regulation  X  to  discourage  litigation 
invoking  TILA’s  liability  scheme  for 
RESPA  violations. 

While  the  final  regulations  and 
official  interpretations  do  not  specify 
which  provisions  relate  to  TILA 
requirements  and  which  relate  to 
RESPA  requirements,  the  section-by¬ 
section  analysis  of  the  final  rule 
contains  a  detailed  discussion  of  the 
statutory  authority  for  each  of  the 
integrated  disclosure  provisions.  As 
stated  in  part  IV,  above,  the  authority  for 
the  integrated  disclosure  provisions  is 
based  on  specific  disclosure  mandates 
in  TILA  and  RESPA,  as  well  as  certain 
rulemaking  and  exception  authorities 
granted  to  the  Bureau  by  TILA,  RESPA, 
and  the  Dodd-Frank  Act.  The  details  of 
the  Bureau’s  use  of  such  authority  are  " 
described  in  the  section-by-section 
analysis.  The  Bureau  believes  these 
detailed  discussions  of  the  statutory 
authority  for  each  of  the  integrated 
disclosure  provisions  provide  sufficient 
guidance  for  industry,  consumers,  and 
the  courts  regarding  the  liability  issues 
raised  by  the  commenters. 

The  Bureau  does  not  believe  that 
implementing  the  integrated  disclosure 
requirements  in  two  separate 
regulations  is  feasible.  As  noted  in  the 
proposed  rule  and  in  this  part,  the 
Bureau  is  implementing  the  integrated 
disclosure  provisions  in  Regulation  Z 
because  it  contains  detailed  regulations 
regarding  disclosures  for  mortgage 
transactions,  which  facilitates 
compliance.  The  Bureau  believes  that  an 
approach  that  places  a  portion  of  the 
integrated  disclosure  rules  in  Regulation 
Z  and  a  portion  in  Regulation  X  would 
be  unworkable  and  would  ultimately 
result  in  compliance  burden  for 
industry  with  no  apparent  benefits  for 
consumers. 

Scope  of  TILA  and  RESPA.  As 
discussed  in  detail  below  with  respect 
to  proposed  §  1026.19,  certain  mortgage 
transactions  that  are  subject  to  TILA  are 
not  subject  to  RESPA  and  vice  versa.  As 
proposed,  the  integrated  mortgage 
disclosures  would  have  applied  to  most 
closed-end  consumer  credit  transactions 
secured  by  real  property.  Certain  types 
of  loans  that  are  currently  subject  to 
TILA  but  not  RESPA  (construction-only 
loans  and  loans  secured  by  vacant  land 
or  by  25  or  more  acres)  would  have  been 
subject  to  the  proposed  integrated 
disclosure  requirements,  whereas  others 
(such  as  mobile  home  loans  and  other 
loans  that  are  secured  by  a  dwelling  but 


not  real  property)  would  have  remained 
solely  subject  to  the  existing  Regulation 
Z  disclosure  requirements.  Reverse 
mortgages  were  excluded  from  coverage 
of  the  proposed  integrated  disclosures 
and  would  therefore  have  remained 
subject  to  the  current  Regulation  X  and 
Z  disclosure  requirements  until  the 
Bureau  addressed  those  unique 
transactions  in  a  separate,  future 
rulemaking.  Finally,  consistent  with  the 
current  rules  under  TILA,  the  integrated 
mortgage  disclosures  would  nof  have 
applied  to  mortgage  loans  made  by 
persons  who  are  not  “creditors”  as 
defined  by  Regulation  Z  (such  as 
persons  who  make  five  or  fewer 
mortgage  loans  in  a  year),  although  such 
loans  would  continue  to  be  subject  to 
RESPA. 

The  Bureau  is  adopting  the  scope  of 
the  integrated  disclosures  as  proposed 
as  described  in  the  section-by-section 
analysis  for  §  1026.19.  Accordingly, 
reverse  mortgage  disclosures  will 
continue  to  be  governed  by  Regulation 
X.  The  Bureau  proposed  revisions  to  the 
disclosure  provisions  of  Regulation  X  in 
light  of  this  qhange  in  scope,  as 
described  in  more  detail  below. 

A.  Regulation  X 

Section  1024.5  Coverage  of  RESPA 
5(a)  Applicability 

For  the  reasons  discussed  below 
under  §  1024.5(d),  the  Bureau  proposed 
to  use  its  authority  under  RESPA 
section  19(a)  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b)  to  exempt  certain  transactions 
from  the  existing  RESPA  CFE  and 
RESPA  settlement  statement 
requirements  of  Regulation  X.  The 
Bureau,  therefore,  proposed  a 
conforming  amendjnent  to  §  1024.5(a)  to 
reflect  these  partial  exemptions 
pursuant  to  the  same  authority.  The 
Bureau  did  not  receive  any  comments 
on  the  proposed  revisions  to  §  1024.5(a) 
and  is  therefore  adopting  the  revisions 
to  §  1024.5(a)  as  proposed,  with  a 
modification  to  reflect  that  proposed 
§  1024.5(c)  is  being  adopted  as 
§  1024.5(d),  as  discussed  below. 

5(b)  Exemptions 
5(b)(1) 

Section  1024.5(b)(1)  currently 
exempts  from  the  coverage  of  RESPA 
and  Regulation  X  loans  on  property  of 
25  acres  or  more.  The  Bureau  proposed 
to  exercise  its  authority  under  RESPA 
section  19(a)  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b)  to  eliminate  this  Regulation  X 
exemption  to  render  the  TILA  and 
RESPA  regimes  more  consistent.  The 
Bureau  believed  that  most  loans  that  fall 
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into  this  category  are  separately  exempt 
under  a  provision  excluding  extensions 
of  credit  primarily  for  business, 
commercial,  or  agricultural  purposes, 
set  forth  in  §  1024.5(b)(2).  In  addition, 
the  Bureau  believed  that  this, 
consistency  would  have  improved 
consumer  awareness  and  understanding 
of  transactions  involving  residential 
mortgage  loans  and,  therefore,  would 
have  been  in  the  interest  of  consumers 
and  the  public,  consistent  with  Dodd- 
Frank  Act  section  1405(b).  Because  it 
was  unclear  to  the  Bureau  whether  any 
mortgage  loans  are  exempt  based  solely 
on  §  1024.5(b)(1),  the  Bureau  solicited 
comment  on  the  number  of  loans  that 
may  be  affected  by  this  aspect  of  the 
proposal  and  any  reasons  for  the 
continued  exemption  of  loans  on 
property  of  25  acres  or  more. 

One  non-depository  rural  lender 
commenter  stated  that  the  exemption  for 
loans  on  property  of  25  acres  or  more 
should  be  retained  because 
approximately  55  percent  of  its 
consumer  purpose  loans  did  not  require 
a  RESPA  GFE  and  61  percent  of  its 
closed-end  consumer-piupose  loans 
secured  by  real  property  did  not  require 
a  RESPA  settlement  statement  under 
this  exemption.  The  commenter  gave 
several  exeunples  of  consumer  purposes 
for  these  types  of  loans,  such  as  loans 
financing  the  transfer  of  property 
interests  pursuant  to  divorce 
settlements,  cash-out  refinancing  for 
nursing  home  expenses  for  the 
borrowers  themselves  or  their  parents, 
and  financing  the  purchase  of  second 
homes.  Other  commenters  generally  did 
not  express  opposition  to  the  proposed 
elimination  of  the  25-acres-or-more 
exemption,  but  rather  requested  that  the 
final  rule  reiterate  that  the  test  for 
coverage  for  the  integrated  disclosures 
should  be  whether  the  primary  purpose 
of  the  loan  is  for  consumer  pvu-poses. 
One  industry  State  trade  association 
stated  that  consumer  purpose  loans  are 
structured  the  same  whether  secured  by 
24  or  25  acres  or  more  and  have  similar 
costs,  and  therefore,  their  members 
generally  do  not  object  to  providing  the 
integrated  disclosures  to  all  consumer 
purpose  loans  secured  by  real  property, 
regardless  of  property  size.  A  title 
insurance  company  commenter  agreed 
with  the  Bureau  that  there  is  no  reason 
to  retain  the  25-acres-or-more 
exemption  because  most  of  those  loans 
would  also  be  exempt  under  the 
exemption  for  business,  commercial,  or 
agricultural  purposes. 

Generally,  TILA  has  longstanding 
requirements  for  disclosures  to  be 
provided  in  connection  with  loans 
secured  by  real  property.  Dodd-Frank 
Act  sections  1032(f),  1098,  and  llOOA 


directed  the  integration  of  the  TILA  and 
RESPA  forms,  implicitly  authorizing  the 
Bureau  to  harmonize  statutory 
differences,  as  discussed  above.  The 
Bureau  believes  that  consumers  of 
closed-end  credit  transactions  secured 
by  real  property  of  25  acres  or  more 
should  obtain  the  integrated  disclosures 
provided  pursuant  to  §  1026.19  below. 

In  addition,  Gongress  in  section  1032(a) 
of  the  Dodd-Frank  Act  authorized  the 
Bureau  to  prescribe  rules  to  ensure  that 
tlie  features  of  any  consumer  financial 
product  or  service  are  fully,  accurately 
and  effectively  disclosed  to  consumed 
in  a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service. 

12  U.S.G.  5532(a).  The  Bureau  believes 
that  consumers  of  consumer-purpose 
loans  secured  by  property  of  25  acres  or 
more  should  obtain  the  integrated 
disclosures,  as  they  would  be  just  as 
useful  to  such  consumers  as  to 
consumers  of  loans  secured  by  smaller 
areas  of  real  property.  See  section-by¬ 
section  analysis  of  §  1026.19  in  general, 
below.  The  Bureau  believes  such 
disclosure  is  consistent  with  section 
1032(a)  of  the  Dodd-Frank  Act.  The 
Bureau  therefore  exercises  its  authority 
under  Dodd-Frank  Act  section  1032(a), 
RESPA  section  19(a)  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b)  to  eliminate  the  exemption  for 
loans  secured  by  property  of  25  acres  or 
more  in  §  1024.5(b)(1)  of  Regulation  X. 
This  amendment  will  render  the  TILA 
and  RESPA  regimes  more  ^consistent, 
which  promotes  more  effective  advance 
disclosure  of  settlement  costs  (which  is 
a  purpose  of  RESPA).  In  addition,  this 
consistency  will  improve  consumer 
awareness  and  understanding  of 
transactions  involving  residential 
mortgage  loans  and  is  therefore  in  the 
interest  of  consumers  and  the  public, 
consistent  with  Dodd-Frank  Act  section 
1405(b). 

5(d)  Partial  Exemptions  for  Certain 
Mortgage  Loans 

The  Bureau  proposed  §  1024.5(c)  to 
exempt  creditors  from  certain  RESPA 
requirements  for  loans  subject  to  the 
integrated  disclosure  requirements  and 
also  certain  federally  related  mortgage 
loans  that  satisfy  specified  criteria 
associated  with  certain  housing 
assistance  loan  programs  for  low-  and 
moderate-income  persons.  Specifically, 
creditors  would  be  exempt  from  the 
requirement  to  provide  the  RESPA 
settlement  cost  booklet,  RESPA  GFE, 
RESPA  settlement  statement,  and 
application  servicing  disclosure 
statement  requirements  of  §§  1024.6, 
1024.7, 1024.8,  1024.10,  and  1024.21(b) 
and  (c).  The  Bureau  proposed  this 


exemption  under  RESPA  section  19(a), 
Dodd-Frank  Act  section  1032(a)  and,  for 
residential  mortgage  loans,  Dodd-Frank 
Act  section  1405(b).  This  proposed 
exemption  would  have  cross-referenced 
proposed  §  1026.3(h),  which  codifies  an 
exemption  issued  by  HUD  on  October  6, 
2010.  Under  the  HUD  exemption, 
lenders  need  not  provide  the  RESPA 
GFE  and  RESPA  settlement  statement 
when  six  prerequisites  are  satisfied:  (1) 
The  loan  is  secured  by  a  subordinate 
lien;  (2)  the  loan’s  purpose  is  to  finance 
downpayment,  closing  costs,  or  similar 
homebuyer  assistance,  such  as  principal 
or  interest  subsidies,  property 
rehabilitation  assistance,  energy 
efficiency  assistance,  or  foreclosure 
avoidance  or  prevention;  (3)  interest  is 
not  charged  on  the  loan;  (4)  repayment 
of  the  loan  is  forgiven  or  deferred 
subject  to  specified  conditions;  (5)  total 
settlement  costs  do  not  exceed  one 
percent  of  the  loan  amount  and  are 
limited  to  fees  for  recordation, 
application,  and  housing  counseling; 
and  (6)  the  loan  recipient  is  provided  at 
or  before  settlement  with  a  written 
disclosure  of  the  loan  terms,  repayment 
conditions,  and  costs  of  the  loan. 

To  facilitate  compliance,  the  Bureau 
proposed  to  codify  this  exemption  in 
Regulations  X  and  Z  for  the  same 
reasons  and  under  the  same  authority  as 
citecNay  HUD.  Specifically,  HUD 
invoked  its  authority  under  RESPA 
section  19(a)  to  grant  “reasonable 
exemptions  for  classes  of  transactions, 
as  may  be  necessary  to  achieve  the 
purposes  of  [RESPA].’’  HUD  determined 
that,  for  transactions  meeting  the  criteria 
listed  above,  the  RESPA  GFE  and 
RESPA  settlement  statement  forms 
would  be  difficult  to  complete  in  a 
meaningful  way  and  likely  would 
confuse  consumers  who  received  them. 
Moreover,  because  of  the  limited,  fixed 
fees  involved  with  such  transactions, 
the  comparison  shopping  purpose  of  the 
RESPA  GFE  would  not  be  achieved. 
Finally,  the  alternative  written 
disclosure  required  as  a  prerequisite  of 
the  exemption  would  ensure  that 
consumers  understand  the  loan  terrps 
and  settlement  costs  charged. 

In  addition,  the  Bureau  proposed  this 
exemption  based  on  its  authority  under 
Dodd-Frank  Act  section  1405(b)  because 
the  Bureau  believed  the  proposed 
exemption  would  improve  consumer 
awareness  and  understanding  of 
residential  mortgage  loan  transactions  of 
the  type  discussed  above  and  therefore 
would  be  in  the  interest  of  consumers 
and  the  public.  These  exemptions 
would  have  created  consistency  with 
the  proposed  integrated  disclosure 
requirements  under  Regulation  Z  and 
codified  a  disclosure  exemption 
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previously  granted  by  HUD.  However, 
the  exemptions  would  have  retained 
coverage  of  affected  loans  for  all  other 
requirements  of  Regulation  X,  such  as 
provisions  implementing  the  servicing 
requirements  in  RESPA  section  6  (other 
than  the  application  servicing 
disclosure  statement),  prohibitions  on 
referral  fees  and  kickbacks  in  RESPA 
section  8,  and  limits  on  amounts  to  be 
deposited  in  escrow  accounts  in  RESPA 
section  10. 

The  Bureau  did  not  receive  any 
comments  on  proposed  §  1024.5(c). 
However,  the  Bureau  adopted  a 
regulation  on  July  10,  2013  that  added 
§  1024.5(c)  concerning  RESPA’s  relation 
to  State  laws.  78  FR  44686  (July  24, 

201 3). Accordingly,  the  Bureau 
adopts  proposed  §  1024.5(c)  without 
modification  but  renumbered  as 
§  1024.5(d): 

Section  1024.30  Scope 
30(c)  Scope  of  Certain  Sections 

The  Bureau  is  adopting  a  modification 
to  §  1024.30(c)  to  clarify  that  the 
servicing  disclosure  statement 
requirement  of  §  1024.33(a)  only  applies 
to  reverse  mortgage  transactions,  for  the 
reasons  discussed  in  relation  to  the 
section-by-section  analysis  of 
§  1024.33(a)  below. 

Section  1024.33  Mortgage  Servicing 
Transfers 

33(a)  Servicing  Disclosure  Statement 

In  the  Bureau’s  2012  RESPA  Mortgage 
Servicing  Proposal,  the  Bureau 
proposed  to  limit  the  scope  of  the 
servicing  disclosure  statement  to  closed- 
end  reverse  mortgage  transacticms  to 
conform  §  1024.33(a)  to  the 
comprehensive  amendments  to 
consumer  mortgage  disclosures 
proposed  by  the  Bureau  in  the  TILA- 
RESPA  Proposal.  Because  the  Bureau 
intended  to  incorporate  the  servicing 
disclosure  statement  requirements  of 
RESPA  section  6(a)  into  the 
consolidated  disclosure  forms  for  the 
TILA-RESPA  Proposal,  the  Bureau  had 
proposed  to  limit  the  scope  of  the 
servicing  disclosure  statement 
provisions  in  new  §  1024.33  to  closed- 
end  reverse  mortgage  transactions 
because  those  transactions  would  not  be 
covered  by  the  TILA-RESPA  Proposal. 

After  additional  consideration, 
because  the  TILA-RESPA  Proposal 
would  not  be  finalized  until  after  the 
2013  RESPA  Mortgage  Servicing  Final 
Rule  became  effective,  in  the  2013 

'®®The  regulation  recodiRed  the  provisions  of 
§  1024.13  as  §  1024.5(c)  in  order  to  clarify  the 
application  of  State  law  provisions  concerning  the 
servicing  of  mortgage  loans  in  the  context  of 
.  RESPA.  See  78  FR  44686,  44689-90  (July  24,  2013). 


RESPA  Mortgage  Servicing  Final  Rule 
the  Bureau  decided  not  to  finalize  the 
language  in  proposed  §  1024.33(a)  that 
would  have  limited  the  scope  of  the 
provision  to  closed-end  reverse 
mortgage  transactions.  Instead,  the 
Bureau  finalized  §  1024.33(a)  by 
conforming  the  scope  to  “.mortgage 
loans”  other  than  subordinate-lien 
mortgage  loans,  as  discussed  in  the 
section-by-section  analysis  of 
§  1024.30(c)  of  the  2013  RESPA 
Mortgage  Servicing  Final  Rule. 
Accordingly,  in  the  2013  RESPA 
Mortgage  Servicing  Final  Rule,  the 
Bureau  added  language  to  §  1024.33(a) 
so  that  applicants  for  “first-lien 
mortgage  loans”  must  receive  the 
servicing  disclosure  statement,  as 
indicated  at  §  1024.30(c)(1).  Thus, 
applicants  for  both  reverse  and  forward 
mortgage  loans  must  receive  currently 
the  servicing  disclosure  statement  under 
Regulation  X. 

Because  the  Bureau  has  incorporated 
the  servicing  disclosure  statement  under 
RESPA  section  6(a)  into  the  Loan 
Estimate,  as  described  in  the  section-by¬ 
section  analysis  of  §  1026. 37(m)  below, 
the  Bureau  is  adopting  in  this  final  rule 
an  amendment  to  §  1024.33(a),  which 
limits  the  requirement  to  provide  the 
servicing  disclosure  statement  to  reverse 
mortgage  transactions.  The  Bureau 
intends  this  amendment  to  reflect  the 
■requirement  that  the  Loan  Estimate 
include  the  servicing  disclosure 
statement  under  §  1026.37(m)(6)  for 
transactions  subject  to  §  1026.19(e), 
thereby  eliminating  a  duplicative 
disclosure  requiremeht. 

Appendix  A — Instructions  for 
Completing  HUD-1  and  HUD-IA 
Settlemerit  Statements;  Sample  HUD— 1 
and  HUD-1  A  Statements 

The  Bureau  proposed  to  require 
creditors  to  use  the  integrated  Closing 
Disclosure  required  by  §§  1026.19(f)  and 
1026.38  to  satisfy  the  disclosure 
requirements  under  RESPA  section  4  for 
closed-end  transactions  covered  by 
RESPA,  except  for  reverse  mortgage 
transactions.  The  Bureau  recognized  in 
the  proposed  rule  that  the  manner  in 
which  reverse  mortgage  transactions  are 
disclosed  on  the  RESPA  settlement 
statement  (the  HUD-1  or  HUD-lA) 
under  appendix  A  to  Regulation  X  is  a 
source  of  confusion  for  creditors  and 
settlement  agents.  HUD  attempted  to 
clarify  the  use  of  the  RESPA  settlement 
statement  in  reverse  mortgage 
transactions  by  issuing  frequently-asked 
questions,  the  HUD  RESPA  FAQs,  the 
most  recent  of  which  was  released  on 
April  2,  2010.  The  Bureau  proposed  to 
exercise  its  authority  under  RESPA 
section  19(a)  to  modify  appendix  A  to 


Regulation  X  to  incorporate  the 
guidance  provided  by  the  HUD  RESPA 
FAQs  regarding  reverse  mortgage  loans 
because,  under  the  proposed  rule,  the 
closing  of  reverse  mortgage  transactions 
would  have  continued  to  be  disclosed 
using  the  RESPA  settlement  statement. 
The  proposed  revisions  would  have 
been  located  in  the  instructions  for  lines 
202,  204,  and  page  3,  loan  terms. 

The  Bureau  helieved  that 
incorporating  this  guidance  into 
appendix  A  to  Regulation  X  would  have 
improved  the  effectiveness  of  the 
disclosures  when  used  for  reverse 
mortgages,  thereby  reducing  industry 
confusion  and  advancing  the  purpose  of 
RESPA  to  provide  more  effective 
advanced  disclosure  of  settlement  costs 
to  both  the  borrower  and  the  seller  in 
the  real  estate  transaction,  consistent 
with  RESPA  section  19(a). 

One  industry  trade  association 
commenter  supported  the  revisions 
related  to  proposed  appendix  A  to 
Regulation  X,  but  requested  that 
compliance  with  the  modifications  be 
considered  optional.  The  proposed 
changes  to  appendix  A  to  Regulation  X 
were  intended  merely  to  incorporate  the 
existing  disclosure  requirements  for 
reverse  mortgage  transactions  as 
clarified  by  HUD  in  the  HUD  RESPA 
FAQs.  The  Bureau  believes  that  making 
the  revisions  optional  would  detract 
from  the  intent  of  clarifying  appendix  A 
to  Regulation  X  for  reverse  mortgage 
transactions  and  conflict  with  the 
purpose  of  RESPA  to  provide  more 
effective  advance  disclosure  of 
settlement  costs.  The  Bureau  did  not 
receive  any  other  comments  related  to 
proposed  appendix  A  to  Regulation  X. 
Accordingly,  the  Bureau  adopts  the 
revisions  to  appendix  A  to  Regulation  X 
as  proposed. 

Appendix  B — Illustrations  of 
Requirements  of  RESPA 

Illustration  12  in  appendix  B  to  part 
1024  provides  a  factual  situation  where 
a  mortgage  broker  provides  origination 
services  to  submit  a  loan  to  a  lender  for 
approval.  The  mortgage  broker  charges 
the  borrower  a  uniform  fee  for  the  total 
origination  services,  as  well  as  a  direct 
up-fi’ont  charge  for  reimbursement-  of 
credit  reporting,  appraisal  services,  or 
similar  charges.  To  address  this  factual 
situation,  illustration  12  provides  a 
comment  explaining  that  the  mortgage 
broker’s  fee  must  be  itemized  in  the 
RESPA  (SFE  and  on  the  RESPA 
settlement  statement;  other  charges  that 
are  paid  for  by  the  borrower  and  paid 
in  advance  of  consummation  are  listed 
as  paid  outside  closing  on  the  RESPA 
settlement  statement  and  reflect  the 
actual  provider  charge  for  such  services; 
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and  any  other  fee  or  payment  received 
by  the  mortgage  broker  from  either  the 
lender  or  the  borrower  arising  from  the 
initial  funding  transaction,  including  a 
servicing  release  premium  or  yield 
spread  premium,  is  to  be  noted  on  the 
RESPA  GFE  and  listed  in  the  800  series 
of  the  RESPA  settlement  statement. 

Subsequent  to  the  guidance  provided 
in  illustration  12,  Regulation  Z 
§  1026.36(d)(2)  was  adopted.  Section 
1026.36(d)(2)  states: 

If  any  loan  originator  receives 
compensation  directly  from  a  consumer  in  a 
consumer  credit  transaction  secured  by  a 
dwelling:  (i)  No  loan  originator  shall  receive 
compensation,  directly  or  indirectly,  from 
any  person  other  than  the  consumer  in 
connection  with  the  transaction;  and  (ii)  No 
person  who  knows  or  has  reason  to  know  of 
the  consumer-paid  compensation  to  the  loan 
originator  (other  than  the  consumer)  shall 
pay  any  compensation  to  a  loan  originator, 
directly  or  indirectly,  in  connection  with  the 
transaction. 

The  last  sentence  in  illustration  12 
clearly  contemplates  the  loan  originator, 
a  mortgage  broker,  receiving 
compensation  from  the  lender  as  well  as 
the  borrower,  which  therefore  describes 
a  factual  situation  prohibited  by 
§  1026.36(d)(2).  Accordingly,  for 
consistency  with  §  1026.36(d)(2),  the 
Bureau  proposed  to  exercise  its 
authority  under  RESPA  section  19(a)  to 
delete  the  last  sentence  of  the  comment 
provided  in  illustration  12  in  appendix 
B  to  Regulation  X. 

The  Bureau  did  not  receive  any 
comments  related  to  the  proposed 
revision  to  appendix  B  to  Regulation  X. 
Accordingly,  the  Bureau  adopts  the 
revision  to  appendix  B  to  Regulation  X 
as  proposed  for  the  reasons  stated 
above.  •  ' 

Appendix  C — Instructions  for 
Completing  Good  Faith  Estimate  (GFE) 
Form 

The  Bureau  proposed  to  require 
creditors  to  use  the  integrated  Loan 
Estimate  required  by  §§  1026.19(e)  and 
1026.37  to  satisfy  the  disclosure 
requirements  under  RESPA  section  5  for 
closed-end  transactions  covered  by 
RESPA,  except  for  reverse  mortgage 
transactions.  The  Bureau  recognized 
that  the  manner  in  which  reverse 
mortgage  transactions  are  disclosed  on 
the  RESPA  GFE  under  appendix  C  to 
Regulation  X  is  a  source  of  confusion  for 
creditors  and  other  loan  originators. 
HUD  clarified  the  use  of  the  RESPA  GFE 
in  reverse  mortgage  transactions  in  the 
HUD  RESPA  FAQs.  The  Bureau 
proposed  to  exercise  its  authority  under 
RESPA  section  19(a)  to  modify 
appendix  C  to  Regulation  X  to 
incorporate  the  guidance  provided  by 


the  HUD  RESPA  FAQs  because,  under 
the  proposed  rule,  reverse  mortgage 
transactions  would  have  continued  to  be 
disclosed  using  the  RESPA  GFE.  The 
proposed  revisions  would  have  been 
found  in  the  instructions  for  the 
“Summary  of  yoUr  loan”  and  “Escrow 
account  information”  sections.  The 
Bureau  believed  that  these  revisions 
would  have  satisfied  the  purpose  of 
RESPA  to  provide  more  effective 
advance  disclosure  of  settlement  costs 
to  both  the  consumer  and  the  seller  in 
the  real  estate  transaction,  consistent 
with  RESPA  section  19(a). 

One  industry  trade  association 
commenter  supported  the  changes 
related  to  proposed  appendix  C  to 
Regulation  X,  but  as  with  the  proposed 
modifications  to  appendix  A  to 
Regulation  X  discussed  above,  requested 
that  compliance  with  the  modifications 
be  considered  optional.  The  proposed 
revisions  to  appendix  C  to  Regulation  X 
were  intended  merely  to  incorporate  the 
existing  disclosure  requirements  for 
reverse  mortgage  transactions,  as 
clarified  by  HUD  in  the  HUD  RESPA 
FAQs.  The  Bureau  believes  that  making 
the  changes  optional  would  detract  from 
the  intent  of  clarifying  appendix  C  to 
Regulation  X  for  reverse  mortgage 
transactions  and  conflict  with  the 
purpose  of  RESPA  to  provide  more 
effective  advance  disclosure  of 
settlement  costs. 

One  industry  commenter  pointed  out 
that  as  Regulation  Z  allows  that  delivery 
to  one  consumer  is  considered  to  be 
delivery  for  all  consumers  in  a 
transaction,  whereas  Regulation  X 
requires  each  applicant  receive  the  GFE. 
The  commenter  suggested  that 
Regulation  X  be  amended  so  it  follows 
the  Regulation  Z  provision  for  delivery 
of  the  RESPA  GFE.  The  proposed  rule 
did  not  include  any  substantive 
modification  to  the  delivery 
requirements  of  Regulation  X.  In 
addition,  given  the  nature  of  a  reverse 
mortgage  transaction  and  the  potential 
loss  of  a  residence  due  to  a  termination 
event,  the  Bureau  believes  more  analysis 
must  be  conducted,  as  stated  above, 
before  any  modification  of  the 
disclosure  requirements  for  reverse 
mortgages  is  proposed.  The  Bureau  did 
not  receive  any  other  comments  related 
to  proposed  appendix  C  to  Regulation  X. 
Accordingly,  the  Bureau  adop(,s  the 
revisions  to  appendix  C  to  Regulation  X 
as  proposed. 


B.  Regulation  Z 

Section  1026.1  -Authority,  Purpose, 
Coverage,  Organization,  Enforcement, 
and  Liability  Statutory  Scope 

In  the  TILA-RESPA  Proposal,  the 
Bureau  proposed  conforming 
amendments  to  §  1026.1  to  reflect  the 
fact  that,  under  the  proposal.  Regulation 
Z  would  implement  not  only  TILA,  but 
also  certain  provisions  of  RESPA.  To 
reflect  the  expanded  statutory  scope  of 
Regulation  Z,  the  proposed  conforming 
amendments  would  have  revised 
§  1026.1(a)  (authority),  (b)  (purpose), 
(d)(5)  (organization  of  subpart  E),  and  (e) 
(enforcement  and  liability)  to  include 
references  to  the  relevant  provisions  of 
RESPA. 

The  Bureau  did  not  receive  comment 
on  this  aspect  of  the  proposed  rule.  The 
Bureau  adopted  the  proposed- changes  to 
§  1026.1(a)  in  the  2012  Title  XIV  Delay 
Final  Rule  that  temporarily  exempted 
creditors  from  implementing  certain 
Dodd-Frank  Act  disclosure 
requirements  pending  the  resolution  of 
the  broader  rulemaking  as  discussed' 
below.  See  77  FR  70105,  70114  (Nov. 

23,  2012).  The  Bureau  is  now  finalizing 
§  1026.1(b),  (d)(5),i59  and  (e)  as 
proposed,  with  a  modification  to 
§  1026.1(b)  for  greater  clarity  and  a 
technical  change  to  §  1026.1(d)(5)  to 
delete  a  reference  to  §  1026.19(g). 

1(c)  Coverage 

The  TILA-RESPA  Proposal  also 
would  have  provided  a  temporary 
exemption  from  certain  disclosure 
requirements  added  to  TILA  and  RESPA 
by  the  Dodd-Frank  Act.  Specifically,  the 
proposal  would  have  exempted  persons 
temporarily  from  the  disclosure 
requirements  of  sections  128(a)(16) 
through  (19),  128(b)(4),  129C(f)(l), 
129C(g)(2)  and  (3),  129C(h),  129D(h), 
and  129D(j)(l)(A)  of  TILA  and  section 
4(c)  of  RESPA  (collectively  the  Affected 
Title  XIV  Disclosures),  until  regulations 
implementing  the  integrated  disclosures 
required  by  section  1032(f)  of  the  Dodd- 
Frank  Act  take  effect. Proposed 
§  1026.1(c)(5)  would  have  implemented 
this  exemption  by  stating  that  no  person 
is  required  to  provide  the  disclosures 
required  by  the  statutory  provisions 
listed  above.  Proposed  comment  1(c)(5)- 
1  would  have  explained  that 
§  1026.1(c)(5)  implements  the  above- 
listed  provisions  of  TILA  and  RESPA 


Section  1026.1(d)(5)  was  also  amended  by  the 
Bureau’s  2013  HOEPA  Final  Rule  to  reflect  the 
expanded  scope  of  HOEPA  under  the  Dodd-Frank 
Act.  See  78  FR  6856,  6868  (}an.  31.  2013).  Tho^e 
amendments  will  take  effect  on  January  10,  2014. 

'««’15  U.S.C.  1638(a)(16)-(19),  1638(b)(4),  - 
1639c(f)(l),  1639c(g),  1639c(h),  1639d(h),  and 
1639d(j)(l)(A);  12  U.S.C.  2604(c):  12  U.S.C.  5532(f). 
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added  by  the  Dodd-Frank  Act  by 
exempting  persons  from  the  disclosure 
requirements  of  those  sections.  The 
comment  would  have  clarified  that  the 
exemptions  provided  in  proposed 
§  1026.1(c)(5)  are  intended  to  be 
temporary  and  will  apply  only  until 
compliance  with  the  regulations 
implementing  the  integrated  disclosures 
required  by  section  1032(f)  of  the  Dodd- 
Frank  Act  become  mandatory.  Proposed 
comment  l(c)(5)-l  also  would  have 
clarified  that  the  exemptions  in 
proposed  §  1026.1(c)(5)  would  not 
exempt  any  person  from  any  other 
requirement  of  Regulation  Z,  Regulation 
X,  or  ofTILA  or  RESPA. 

The  Bureau  recognized  in  the  TILA- 
RESPA  Proposal  that  the  Affected  Title 
XIV  Disclosures  varied  in  scope  from, 
and  in  some  cases  were  broader  in  scope 
than,  the  proposed  integrated 
disclosures.  For  example,  certain  of  the 
Affected  Title  XIV  Disclosures  apply  to 
open-end  credit  plans,  transactions 
secured  by  dwellings  that  are  not  real 
property,  ahd/or  reverse  mortgage 
transactions,  which  would  not  have 
been  subject  to  the  integrated  disclosure 
requirements  of  the  proposed  rule.  At 
the  same  time,  because  the  final  scope 
of  the*  integrated  disclosures  was  not 
known  at  the  time  of  the  proposal,  the 
Bureau  chose  to  delay  the  Affected  Title 
XIV  Disclosures  to  the  fidlest  extent 
those  requirements  could  apply  under 
the  statutory  provisions.  The  Bureau 
sought  comment  on  whether  the  final 
rule  implementing  the  integrated, 
disclosures  should  implement  the 
Affected  Title  XIV  Disclosures  for 
transactions  not  covered  by  the 
integrated  disclosures,  including  open- 
end  credit  plans,  transactions  secured 
by  dwellings  other  than  real  property, 
and  reverse  mortgages. 

•  The  TILA-RESPA  Proposal  provided 
for  a  bifurcated  comment  process,  with 
comments  regarding  the  proposed 
amendments  to  §  1026.1(c)(5)  receiving 
a  60-day  comment  period  and  all  other 
proposed  provisions  receiving  a  120-day 
comment  period.  Pursuant  to  section 
»  1400(c)(3)  of  the  Dodd-Frank  Act,  if 
regulations  implementing  the  Affected 
Title  XIV  Disclosures  were  not  issued 
on  the  date  that  is  18  months  after  the 
designated  date  of  transfer  of  TILA  and 
RESPA  rulewriting  authority  to  the 
Bureau  (i.e.,  by  January  21,  2013),  the 
statutory  requiremeSts  would  have 
taken  effect  on  that  date.  In  the  TILA- 
RESPA  Proposal,  the  Bureau  stated  its 
belief  that  implementing  integrated 
disclosures  that  satisfy  the  applicable 
sections  of  TILA  and  RESPA,  including 
the  Affected  Title  XIV  Disclosures, 
would  benefit  consumers  and  facilitate 
compliance  for  industry  with  TILA  and 


RESPA.  The  Bureau  also  stated  its  belief 
that  consumers  would  benefit  from  a 
consolidated  disclosure  that  conveys 
loan  terms  and  costs  to  consumers  in  a 
coordinated  way  and  that  industry 
would  benefit  by  integrating  two  sets  of 
overlapping  disclosures  into  a  single 
form  and  by  avoiding  regulatory  burden 
associated  with  revising  systems  and 
practices  multiple  times.  The  Bureau 
was  concerned  that,  absent  a  final  rule 
implementing  the  exemptions,  the  self¬ 
executing  statutory  requirements  would 
have  resulted  in  widely  varying 
approaches  to  compliance,  thereby 
potentially  creating  confusion  for 
consumers  and  imposing  significant 
burden  on  industry. 

For  the  reasons  cited  in  the  TILA- 
RESPA  Proposal,  on  November  16, 

2012,  the  Bureau  issued  the  2012  Title 
XIV  Delay  Final  Rule,  adopting,  among 
other  provisions,  proposed 
§  1026.1(c)(5),  pursuant  to  its  authority 
under  and  consistent  with  TILA  section 
105(a)  and  (f),  RESPA  section  19(a), 
Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b).  See  77  FR 
70105  (Nov.  23,  2012).  As  finalized, 

§  1026.1(c)(5)  exempted  persons  from 
providing  the  Affected  Title  XIV 
Disclosures.  The  final  rule  extended  the 
exemption  to  apply  also  to  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure.  The  Bureau  determined  that 
extending  the  temporary  exemption  to 
the  Post-Consummation  Escrow 
Cancellation  Disclqsure  would  benefit 
consumers  and  industry  after  evaluating 
comments  the  Bureau  received 
requesting  that  it  delay  implementation 
of  the  disclosure,  as  well  as  similar 
requests  received  by  the  Board  in 
response  to  its  2011  Escrows  Prpposal. 
The  final  rule  also  adopted  comment 
l(c)(5)-l,  which  provided  that  the 
exemptions  in  §  1026.1(c)(5)  are 
intended  to  be  temporary  and  that  the 
provision  does  not  exempt  any  person 
from  any  other  part  of  TILA,  RESPA,  or 
those  statutes’  implementing 
regulations.  Because  the  Bureau  did  not 
receive  any  comments  seeking  to  limit 
the  scope  of  the  proposed  exemption, 
the  temporary  exemptions  as  adopted 
applied  to  all  transactions  subject  to  the 
Affected  Title  XIV  Disclosures.  The  final 
rule  took  effect  on  November  23, 
2012.^®^  Accordingly,  the  Affected  Title 


Under  section  553(d)  of  the  Administrative 
Procedure  Act  (APA),  the  required  publication  or 
service  of  a  substantive  rule  shall  be  made  not  less 
than  30  days  before  its  effective  date,  except  for  (1) 
A  substantive  rule  which  grants  or  recognizes  an 
exemption  or  relieves  a  restriction;  (2)  interpretative 
rules  and  statements  of  policy;  or  (3)  as  otherwise 
provided  by  the  agency  for  good  cause  and 
published  with  the  rule.  5  U.S.C.  553(d).  The 


XIV  Disclosures  and  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  were  implemented  for 
purposes  of  Dodd-Frank  Act  section 
1400(c)(3)  by  §  1026.1(c)(5)  and  did  not 
take  effect  on  January  21,  2013. 

The  TILA-RESPA  Final  Rule 
implements  the  Affected  Title  XIV 
Disclosures  and  the  Post-Consummation 
Escrow  Cancellation  Disclosure  for 
consumer  credit  transactions  secured  hy 
a  first  lien  on  a  consumer’s  principal 
dwelling  (other  than  a  consumer  credit 
transaction  under  an  open-end  credit 
plan  or  a  reverse  mortgage).  The  Bureau 
is  now  amending  §  1026.1(c)(5)  to 
revoke  the  temporary  exemption  for 
transactions  subject  to  the  Affected  Title 
XIV  Disclosures  and  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  as  implemented  by  the 
TILA-RESPA  Final  Rule:  §  1026.19(e) 
and  (f)  of  the  TILA-RESPA  Final  Rule 
implements  sections  128(a)(16)  through 
(19),  128(b)(4),  129C(f)(l),  129C(g)(2) 
and  (3),  129D(h),  and  129D(j)(l)(A)  of 
TILA;  §  1026.20(e)  implements  section 
129D(j)(l)(B)  ofTILA;  §  1026.39(d)(5) 
implements  section  129C(h)  ofTILA; 
and  section  4(c)  of  RESPA.  Accordingly, 
the  temporary  exemption  for  those 
transactions  that  are  subject  to 
§  1026.19(e)  and  (f)  is  no  longer 
necessary.  However,  if  the  Bureau  were 
to  revoke  the  temporary  exemption  for 
all  transactions  that  are  not  covered  by 
the  final  rule,  the  Affected  Title  XIV 
Disclosures  and  the  Post-Consummation 
Escrow  Cancellation  Disclosure  would 
become  required  for  open-end  credit 
plans,  transactions  secured  by  dwellings 
that  are  not  real  property,  and  reverse 
mortgages. 

The  Bureau  received  several 
comments  from  industry  objecting  to 
this  result.  For  example,  a  national  trade 
association  representing  the  reverse 
mortgages  industry  commented  in 
support  of  continuing  to  exempt  reverse 
mortgages  from  the  Affected  Title  XIV 
Disclosures.  In  addition,  a  national  trade 
association  representing  banks  and  bank 
holding  companies  that  provide  retail 
financial  services  commented  that  the 
exemption  should  apply  to  the  fullest 
extent  provided  under  the  statute,  and 
not  be  limited  to  loans  that  are  subject 
to  the  TILA-RESPA  integrated 


Bureau's  final  rule  provided  for  a  temporary 
exemption  from  the  Affected  Title  XIV  Disclosures 
and  the  Post-Consummation  Escrow  Cancellation 
Disclosure  such  that  they  would  not  become  self¬ 
effective  on  January  21,  2013,  and  instead  would  be 
required  at  the  time  the  TILA-RESPA  integrated 
disclosures  become  effective.  Therefore,  under 
section  553(d)(1)  of  the  APA,  the  Bureau  published 
the  final  rule  less  than  30  days  before  its  effective 
date  because  it  was  a  substantive  rule  which  grants 
or  recognizes  an  exemption  or  relieves  a  restriction. 
5  U.S.C.  553(d)(1). 
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disclosures.  The  Bureau  considered 
these  comments,  and  was  persuaded 
that  the  exemption  should  continue  to 
apply  for  all  other  transactions  subject 
to  the  statutory  provisions  for  which 
requirements  have  not  yet  been 
implemented.  Accordingly,  the  final 
rule  provides  that,  except  in 
transactions  subject  to  the  integrated 
disclosure  requirements  in  §  1026.19(e) 
and  (f),  no  person  is  required  to  provide 
the  disclosures  required  by  sections 
128(a)(16)  through  (19),  128(b)(4), 
129C(f)(l),  129C(g)(2)  and  (3),  129D(h). 
or  129D(j)(l)(A)  of  TILA,  section  4(c)  of 
RESPA,  or  the  disclosure  required  prior 
to  settlement  by  section  129C(h)  of 
TILA.  Final  §  1026.1(c)(5)  also  provides 
that,  except  in  transactions  subject  to 
the  Post-Consummation  Escrow 
Cancellation  Disclosure  requirements  in 
§  1026.20(e),  no  person  is  required  to 
provide  the  disclosures  required  by 
section  129D(j)(l)(B)  of  TILA.  Lastly,  the 
final  rule  provides  that,  except  in 
transactions  subject  to  the  partial 
payment  disclosure  requirements  in 
§  1026.39(d)(5),  no  person  becoming  a 
creditor  with  respect  to  an  existing 
residential  mortgage  loan  is  required  to 
provide  the  disclosure  required  by 
section  129C(h)  of  TILA. 

The  Bureau  is  modifying  comment 
l(c)(5)-l  to  clarify  that  the  exemptions 
from  the  disclosure  requirements  only 
apply  to  certain  mortgage  transactions 
for  which  the  disclosures  are  not 
otherwise  implemented  in  Regulation  Z. 
The  comment  sets  forth  a  list  of  the 
transactions  for  which  the  disclosures 
are  required  under  Regulation  Z.  The 
Bureau  is  no  longer  referring  to  the 
exemption  as  a  temporary  exemption  in 
the  commentary  as  that  term  was  used 
primarily  to  refer  to  the  transactions  that 
would  be  subject  to  the  integrated 
disclosure  requirements  under  the 
TILA-RESPA  Proposal. 

Specifically,  the  comment  clarifies 
that  §§  1026.37  and  1026.38  implement 
sections  128(a)(16)  through  (19), 
128(b)(4),  129C(f)(l),  129C(g)(2)  and  (3)r 
129D(h),  and  129I)(j)(l)(A)  of  TILA  and 
section  4(<;)  of  RESPA  for  transactions 
subject  to  §  1026.19(e)  and  (f).  Section 
1026.38(1)(5)  implements  the  disclosure 
requirements  of  section  129C(h)  of  TILA 
for  transactions  subject  to  §  1026.19(f), 
and  §  1026.39(d)(5)  implements  the 
disclosure  requirements  of  section 
129C(h)  of  TILA  for  transactions  subject 
to  §  1026.39id)(5).  Section  1026.20(e) 
implements  the  disclosure  requirements 
of  section  129D(j)(l)(B)  of  TILA  for 
transactions  subject  to  §  1026.20(e). 

The  details  of  the  regulatory 
implementation  of  the  statutory 
requirements  are  discussed  below, 
under  the  applicable  sections  of 


Regulation  Z.  For  a  discussion  of  the 
Bureau’s  plans  to  implement  integrated 
disclosures  for  open-end  mortgage 
transactions,  dwellings  not  secured  by 
real  property,  and  reverse  mortgage 
transactions  that  are  not  covered  by  the 
TILA-RESPA  Final  Rule,  see  the 
section-by-section  analysis  of  §  1026.19. 

1(d)  Organization 
1(d)(5) 

As  discussed  in  part  I  above,  the 
Bureau  is  adopting  rules  and  disclosures 
that  combine  the  pre-consummation 
disclosure  requirements  of  TILA  and 
sections  4  and  5  of  RESPA.  The  Dodd- 
Frank  Act  does  ndt  impose  a  deadline 
for  issuing  final  rules  and  disclosures  in 
connection  with  its  mandate  to  integrate 
disclosure  requirements  or  provide  a 
specific  amount  of  time  for  entities 
subject  to  those  rules  to  come  into 
compliance.  As  also  discussed  in  part 
II.E  above,  the  Dodd-Frank  Act 
establishes  two  goals  for  the  TILA- 
RESPA  mortgage  disclosure  integration: 
to  improve  consumer  understanding  of 
mortgage  loan  transactions;  and  to 
facilitate  industry  compliance  with 
TILA  and  RESPA.  Dodd-Frank  Act 
sections  1098  and  11 00 A.  In  addition, 
TILA  section  105(d)  generally  provides 
that  a  regulation  requiring  any 
disclosure  that  differs  from  the 
disclosures  previously  required  shall 
have  an  effective  date  no  earlier  than 
“that  October  1  which  follows  by  at 
least  six  months  the  date  of 
promulgation,”  except  that  the  Bureau 
may  at  its  discretion  lengthen  the  period 
of  time  permitted  for  creditors  or  lessors 
to  adjust  their  forms  to  accommodate 
new  requirements.  15  U.S.C.  1604(d). 
The  Bureau  must  balance  these  statutory 
objectives  and  requirements  in 
considering  the  length  of  the 
implementation  period. 

As  described  in  part  VI  below,  the 
final  rule  applies  to  transactions  for 
which  the  creditor  or  mortgage  broker 
receives  an  application  on  or  after 
August  1,  2015,  with  the  exception  of 
new  §  1026.19(e)(2),  and  the 
amendments  to  §  1026.28(a)(1)  and  the 
commentary  to  §  1026.29,  which 
become  effective  on  that  date  without 
respect  to  whether  an  application  has 
been  received  on  that  date.  The  Bureau 
is  adding  comment  l(d)(5)-l  to  provide 
clarity  regarding  the  application  of  the 
effective  date  to  transactions  covered  by 
the  final  rule.  The  comment  summarizes 
the  effective  date,  clarifies  that 
§§  1026.19(e)(2).  1026.28,  and 
comments  29(a)-2  and  -4  in  the  final 
rule  become  effective  on  August  1,  2015, 
and  sets  forth  examples  to  illustrate  the 
application  of  the  effective  date  for  the 


final  rule.  The  Bureau  believes  this 
comment  will  facilitate  compliance  with 
the  final  rule,  which  is  one  of  the 
purposes  of  the  integrated  disclosures, 
as  discussed  above. 

Section  1026.2  Definitions  and  Rules 
of  Construction 

2(a)  Definitions 
2(a)(3)  Application 
The  Bureau’s  Proposal 

In  the  TILA-RESPA  Proposal,  the 
Bureau  proposed  to  revise  the  current 
definition  of  the  term  “application”  that 
applies  to  the  RESPA  GFE  and  early 
TILA  disclosure.  Under  the  final  rule, 
receipt  of  an  “application”  triggers  a 
creditor’s  obligation  to  provide  the  Loan 
Estimate  within  three  business  days. 
Specifically,  the  Bureau  would  have 
revised  the  definition  of  application  to 
remove  the  seventh  “catch-all”  element 
of  the  current  definition  under  12  CFR 
1024.2(b),  that  is,  “any  other 
information  deemed  necessary  by  the 
loan  originator.”  The  Bureau  believed 
that  deleting  this  element  from  the 
definition  would  enable  consumers  to 
receive  the  Loan  Estimate  earlier.  The 
proposed  definition  would  help  ensure 
that  consumers  have  information  oh  the 
cost  of  credit  while  they  have  bargaining 
power  to  negotiate  for  better  terms  and 
time  to  compare  other  financing 
options. 

Currently,  although  neither  TILA  nor 
RESPA  defines  the  term  “application,” 
section  1024.2(b)  of  Regulation  X 
defines  application  as  “the  submission 
of  a  borrower’s  financial  information  in 
anticipation  of  a  credit  decision  relating 
to  a  federally  related  mortgage  loan, 
which  shall  include  the  borrower’s 
name,  the  borrower’s  monthly  income, 
the  borrower’s  social  security  number  to 
obtain  a  credit  report,  the  property 
address,  an  estimate  of  the  value  of  the 
property,  the  mortgage  loan  amount 
sought,  and  any  other  information 
deemed  necessary  by  the  loan 
originator.”  12  CFR  1024.2(b). 

Regulation  Z  does  not  define  this  term, 
but  instead  provides  that  creditors  may  . 
rely  on  the  Regulation  X  definition  of 
application  for  purposes  of  the 
provision  of  the  early  Tfi^A  disclosure. 

See  §  1026.19(a)(l)(i)  and  comment 
19(a)(l)(i)— 3.  The  inclusion  of  the 
seventh  “catch-all”  element  in  the 
definition  in  Regulation  X  was  adopted 
in  response  to,  among  other  things, 
concerns  that  a  narrow  definition  of 
“application”  might  inhibit  preliminary 
underwriting.  HUD’s  2008  RESPA  Final 
Rule,  73  FR  68210-11. 

The  Bureau’s  proposed  definition  of 
application  would  have  consisted  of  two 
parts.  First,  the  Bureau  proposed  to  add 
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§  1026.2(a)(3Ki)  to  define  application  as 
the  submission  of  a  consumer’s 
financial  information  for  purposes  of 
obtaining  an  extension  of  credit.  This 
would  have  established  a  broad 
definition  of  application  for  all 
transactions  covered  by  Regulation  Z, 
not  just  closed-end  mortgage  loans. 
Second,  the  Bureau  proposed  to  add 
§  1026.2(a)(3)(ii)  to  provide  that  an 
application  consists  of  six  pieces  of 
information,  except  for  purposes  of 
subpart  B  (open-end  loans),  subpart  F 
(student  loans),  and  subpart  G  (special 
rules  for  credit  card  accounts  and  open- 
end  credit  offered  to  college  students). 
The  proposed  six  pieces  of  information 
were  the  consumer’s  name,  income, 

*  social  security  number  to  obtain  a  credit 
report,  the  property  address,  an  estimate 
of  the  value  of  the  property,  and  the 
.  mortgage  loan  amount  sought.  The 
Bureau  stated  in  the  proposal  that  these 
items  of  information  had  an  established 
significance  in  the  context  of  closed-end 
loans  secured  by  real  property,  but 
could  be  less  significant  or  even 
inapplicable  to  other  types  of  credit. 
Thus,  this  definition  limiting  the  term 
application  to  collection  of  these  six 
pieces  of  information  would  hot  have 
been  applied  to  subpart  B,  subpart  F, 
and  subpart  Q. 

•  Proposed  comment  2(a)(3)-l  would 
have  explained  that  the  submission  may 
be  in  written  or  electronic  format  and 
includes  a  written  record  of  an  oral 
application.  The  proposed  comment 
would  have  also  explained  that  the 
definition  does  not  prevent  a  creditor 
from  collecting  whatever  additional 
information  it  deems  necessary  in 
connection  with  the  request  for  the 
extension  of  credit;  however,  once  a 
creditor  has  received  the  six  pieces  of 
information  listed  in  §  1026.2(a)(3)(ii), 
the  creditor  has  received  an  application 
for  purposes  of  §  1026.2(a)(3)(ii).  The 
proposed  comment  also  would  have 
provided  examples  of  this  requirement. 

Proposed  comment  2(a)(3)-2  would 
have  explained  that  if  a  consumer  does 
not  have  a  social  security  number,  the 
creditor  may  instead  request  whatever 
unique  identifier  the  creditor  uses  to 
obtain  a  credit  report.  For  illustrative 
purposes,  the  proposed  comment  would 
have  clarified  that  a  creditor  has 
obtained  a  social  security  number  to 
obtain  a  credit  report  for  purposes  of 
§  1026.2(a)(3)(ii)  if  the  creditor  collects 
a  Tax  Identification  Number  from  a 
consumer  who  does  not  have  a  social 
security  number,  such  as  a  foreign 
national.  The  Bureau  stated  in  the 
proposal  that  the  comment  would  be 
consistent  with  guidance  provided  by 
HUD  in  the  HUD  RESPA  FAQs  p.  7,  #14 
(“GFE-General”). 


Proposed  comment  2(a)(3)-3  would 
have  clarified  that  the  creditor’s  receipt 
of  a  credit  report  fee  does  not  affect 
whether  an  application  has  been 
received.  It  would  have  stated  that 
§  1026.19(a)(l)(iii)  permits  the 
imposition  of  a  fee  to  obtain  the 
consumer’s  credit  history  prior  to  the 
delivery  of  the  disclosures  required 
under  §  1026.19(a)(l)(i),  and  that 
§  1026.19(e)(2)(i)(B)  permits  the 
imposition  of  a  fee  to  obtain  the 
consumer’s  credit  report  prior  to  the 
delivery  of  the  disclosures  required 
under  §  1026.19(e)(l)(i).  The  proposed 
comment  would  have  also  explained 
that  whether,  or  when,  such  fees  are 
received  is  irrelevant  for  the  purposes  of 
the  definition  in  §  1026.2(a)(3)  and  the 
timing  requirements  in  §  1026,19(a)(l)(i) 
and  (e)(l)(iii).  The  proposed  comment 
would  also  have  provided  an  example  of 
this  provision. 

As  noted  above,  the  Bureau  believed 
that  one  primary  purpose  of  the 
integrated  Loan  Estimate  is  to  inform 
consumers  of  the  cost  of  credit  when 
they  have  bargaining  power  to  negotiate 
for  better  terms  and  time  to  compare 
other  financing  options.  While  the 
Bureau  believed  that  creditors  should  be 
able  to  collect  information  in  addition  to 
the  six  specific  items  of  information  set 
forth  in  the  current  definition  of 
application,  the  Bureau  was  concerned 
that  the  catch-all  item  in  the  current 
definition  may  permit  creditors  to  delay 
providing  consumers  with  the 
integrated  Loan  Estimate,  at  a  point 
when  the  consumer  has  much  less 
opportunity  to  negotiate  or  compare 
other  options.  The  Bureau  stated  that  it 
did  not  believe  that  this  principle 
conflicted  with  the  creditor’s  critical 
need  to  be  able  to  collect  the 
information  necessary  to  originate  loans 
in  a  safe  and  sound  manner,  and  that 
the  proposed  definition  of  application 
would  not  define  or  limit  underwriting; 
it  instead  would  establish  a  point  in 
time  at  which  disclosure  obligations 
would  begin. 

Based  on  this  premise,  the  Bureau 
stated  that  the  proposed  definition  of 
application  should  facilitate  consumers’ 
ability  to  receive  reliable  estimates  early 
in  the  loan  process,  but  should  not 
restrict  a  creditor’s  ability  to  determine 
which  information  is  necessary  for 
sound  underwriting,  because  creditors 
would  be  able  to  continue  to  collect 
whatever  additional  information,  in  the 
creditor’s  view,  is  necessary  for 
underwriting  the  consumer’s  loan 
application  after  receiving  the  six 
specific  items  of  information  that 
constitute  an  application  under 
proposed  §  1026.2(a)(3)(ii).  It  further 
stated  that  removing  the  catch-all  item 


from  the  current  definition  could  ensure 
that  the  disclosures  are  both  received 
early  in  the  loan  process  and  based  on 
the  information  most  critical  to 
providing  reliable  estimates.  The  Bureau 
also  stated  that  creditors  would  be  able 
to  collect  whatever  information  is,  in 
the  creditor’s  view,  necessary  for  a 
reasonably  reliable  estimate,  provided 
that  it  collects  the  additional 
information  prior  to  collecting  the  six 
pieces  of  information  specified  in 
proposed  §  1026.2(a)(3)(ii).  The  Bureau 
acknowledged  in  the  proposal  that 
creditors  could  strategically  order 
information  collection  in  a  manner  that 
best  suits  the  needs  of  the  creditor.  But 
the  Bureau  believed  that  even  if  the 
creditor  did  so,  the  proposed  definition 
would  still  be  better  than  the  current 
definition  in  facilitating  consumers’ 
ability  to  receive  reliable  estimates  early 
in  the  origination  process.  The  Bureau 
also  believed  that  the  proposed  change 
to  the  definition  could  facilitate 
consumer  shopping  because  it  could 
ensure  that  consumers  would  not  be 
required  to  disclose  sensitive 
information,  such  as  the  consumer’s 
social  security  number  or  income,  until 
after  the  creditor  collects  less  sensitive 
information.  The  more  sensitive 
information  the  consumer  provides,  the 
more  the  consumer  may  feel  committed 
to  a  loan  offer  and  be  less  likely  to 
continue  shopping.  The  Bureau 
therefore  proposed  to  remove  the  catch¬ 
all  item,  but  believed  that  the  proposal 
preserved  creditors’  ability  to  collect 
any  additional  necessary  information, 
which  it  believed  would  strike  the 
appropriate  balance  between  the  needs 
of  consumers  and  the  needs  of  industry. 

The  dureau  also  concluded  that  the 
proposed  approach  would  dovetail  with 
the  requirements  of  proposed 
§  1026.19(e),  which  establishes 
limitations  on  fee  increases  for.  the 
purposes  of  determining  good  faith  but 
also  establishes  exceptions  to  permit 
changes  that  are  based  on  changes  in  the 
information  the  creditor  relied  on  in 
disclosing  the  estimated  loan  costs. 
Thus,  the  Bureau  stated  that  the 
proposed  definition  of  application, 
which  would  have  required  creditors  to 
collect  any  additional  information  prior 
to  collecting  the  six  pieces  of 
information  specified  in  proposed 
§  1026.2(a)(3)(ii).  would  maintain  the 
flexibility  provided  by  the  current 
definition  of  application  in  deciding 
which  additional  information  is 
necessary  for  providing  estimates.  The 
Bureau  stated  its  belief  that  if  a  creditor 
chooses  to  collect  a  consumer’s 
combined  liability  information  prior  to 
collecting  the  six  pieces  of  information 
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specified  in  §  1026.2(a)(3)(ii),  the 
disclosures  provided  pursuant  to 
§  1026.19(e)  may  reflect  such 
information. 

The  Bureau  also  noted  in  the  proposal 
that  it  received  feedback,  including  a 
comment  received  in  response  to  the 
2011  Streamlining  RFI,  requesting  a 
single  definition  of  application  under 
Regulation  Z,  Regulation  B,  and 
Regulation  C.  Regulation  B  implements 
the  Equal  Credit  Opportunity  Act 
(ECOA),  and  Regulation  C  implements 
the  Home  Mortgage  Disclosure  Act 
(HMDA).  The  Bureau  stated  in  the 
proposal  that  while  it  recognized  the 
potential  consistency  benefits  of  a  single 
definition  of  application,  it  believed  that 
the  proposed  definition  of  application 
would  provide  important  benefits  to 
consumers  in  the  context  of  closed-end 
loans  secured  by  real  property. 

During  the  Small  Business  Review 
Panel  process,  several  small  entity 
representatives  expressed  concern  about 
eliminating  the  catch-all  item  ft'om  the 
definition  of  application  currently 
under  Regulation  X.  See  Small  Business 
Review  Panel  Report  at  33-34,  49,  and  . 
67.  Based  on  this  feedback  and 
consistent  with  the  recommendation  of 
the  Small  Business  Review  Panel,  the 
Bureau  solicited  comment  on  what,  if 
any,  additional  specific  information 
beyond  the  six  items  included  under  the 
proposed  definition  of  application  is 
needed  to  provide  a  reasonably  accurate 
Loan  Estimate. 

Comments 

In  general.  Commenters  representing 
a  w'ide  range  of  the  mortgage  origination 
industry'  opposed  the  removal  of  tb© 
catch-all  item  from  thei.definition,.qf,;^, 
application.  In  contrast,  the  onlyiRi  sj^, 
consumer  advocacy  group  to  cqnuzvent , 
on  this  aspect  of  the  proposa^expressed 
support  for  the  proposed  definitiori  of 
application. 

A  national  fair  housing  consumer 
advocacy  group  asserted  that  the  current 
definition  of  application,  because  of  its 
lack  of  uniformity,  may  create  confusion 
for  consumers.  The  commenter  stated 
that  predatory  mortgage  brokers  and 
loan  originators  in  the  past  have 
depended  in  part  on  the  confusing 
nature  of  the  loan  application  process  to 
make  unaffordable  and  unsustainable 
loans  to  minorities.  The  commenter 
asserted  that  the  catch-all  item  in  the 
current  definition  of  application  was 
vague  and  supported  its  removal  from 
the  definition.  The  commenter  » 
suggested,  however,  that  the  Bureau 
should  move  from  commentcury  into  the 
regulation  itself  the  statement  that  a 
creditor  that  has  collected  a  Tax 
Identification  Number  will  be  deemed 


to  have  obtained  a  social  security 
number  to  obtain  a  credit  report,  for 
purposes  of  §  1026.2(a)(3)(ii).  The 
commenter  asserted  that  this  change 
would  reduce  instances  of 
misinformation  or  discrimination  on  the 
basis  of  race,  color,  and  national  origin 
by  creditors. 

Industry  commenters  opposed  the 
removal  of  the  catch-all  item  from  the 
definition  of  application,  even  though 
some  industry  stakeholders  also 
believed  that  the  catch-all  item  was 
vague.  For  example,  a  national  trade 
association  representing  credit  unions 
requested  that  if  the  Bureau  retains  the 
current  definition  of  application,  it 
provide  further  guidance  on  what 
information  is  included  in  “any  other 
information  deemed  necessary  by  the 
lender”  so  that  credit  unions  could  have 
a  clear  understanding  of  the  kinds  of 
information  they  may  collect  before 
issuing  a  Loan  Estimate.  Commenters’ 
specific  concerns  regarding  the 
proposed  definition  are  discussed  in 
more  detail  below. 

Removal  of  the  catch-all  item.  Many 
commenters  asserted  that  without  the 
catch-all  item,  creditors  would  not  be 
able  to  obtain  information  critical  to 
their  ability  to  issue  reliable  and 
meaningful  Loan  Estimates.  These 
commenters  stated  that  the  catch-all 
item  currently  permits  creditors  to 
collect  information  that  could 
significantly  impact  loan  and  closing 
costs,  loan  pricing  in  the  secondary 
market,  and  the  underwriting  decisions 
they  make.  Many  commenters  expressed 
the  concern  that  without  the  ability  to 
collect  such  information,  they  would 
have  to  follow  up  with  revised  Loan 
Estimates  as  they  receive  additional 
information. 

However*  there  was  no  consensus 
among  commenters  with  respect  to  what 
additional  specific  information  beyond 
the  six  items  included  under  the 
proposed  definition  of  application  is 
needed.  A  number  of  industry 
commenters  asserted  that  the  loan 
product  must  be  part  of  the  definition  of 
application,  or  otherwise  they  would 
not  know  whether  the  rule  would 
require  or  permit  them  to  issue  more 
than  one  Loan  Estimate.  Other 
commenters  asserted  that  the  definition 
of  application  must  also  include 
occupancy  status,  loan  purpose,  the 
loan’s  term,  and,  for  purchase 
transactions,  the  sale  price  of  the 
property  the  consumer  is  interested  in. 
In  joint  comments,  two  State  credit 
union  trade  associations  asserted  that 
creditors  are  required  to  collect 
information  on  loan  purpose  to  comply 
with  the  Bank  Secrecy  Act  of  1970  and 
HMDA.  Credit  union  commenters  and 


their  trade  associations  also  asserted 
that  credit  union  membership  is 
information  credit  unions  must  collect 
to  process  an  application. 

Several  industry  commenters, 
comprising  mostly  national  trade 
associations  representing  banks  and 
non-bank  mortgage  lenders,  provided  a 
list  of  seventeen  pieces  of  information 
that,  according  to  the  commenters, 
significantly  impact  loan  costs.  A  State 
manufactured  housing  trade  association 
and  a  large  non-depository 
manufactured  housing  lender  asserted 
that  creditors  making  such  loans  must 
be  able  to  collect  information  about 
whether  the  home  will  be  situated  on 
leased  land  or  on  land  that  will  secure 
the  loan  because  the  distinction  would 
determine  whether  the  obligation  to 
provide  the  Loan  Estimate  disclosures 
applies  to  the  creditor.  A  mortgage 
company  commenter  asserted  that  credit 
score,  not  just  the  consumer’s  social 
security  number  to  obtain  the  score, 
should  be  included  in  the  definition  of 
application  because  the  loan  terms 
offered  to  a  consumer  depend  on  the 
consumer’s  credit  score. 

The  comments  also  stated  that  some 
creditors  require  consumers  to  provide 
a  copy  of  the  purchase  and  sale  contract 
as  part  of  the  application  process.  For 
example,  a  community  bank  commenter 
stated  that  it  currently  requires  the 
purchase  and  sale  contract  as  part  of 
applications  to  help  determine  whether 
the  buyer  or  seller  is  responsible  for 
various  costs  and  to  identify  the  sale 
price.  Another  large  bank  commenter 
stated  that  a  purchase  and  sale  contract 
is  necessary  to  determine  the  sales 
price.  The  community  bank  commenter 
stated  that  the  regulations  must  allow 
creditors  to  minimize  the  burden  of 
redisclosure,  and  that  the  bank’s  ability 
to  request  the  purchase  and  sale 
contract  reduces  such  burden.  A  State 
association  of  buyer’s  real  estate  agents, 
however,  expressed  concern  that  the 
lender  practice  of  requiring  a  purchase 
and  sale  contract  does  not  give 
consumers  enough  time  to  shop  for  a 
mortgage  loan  and  must  be  changed. 

Impact  on  industry.  Many 
commenters  expressed  concern  about 
compliance  burden  and  implementation 
costs.  Commenters  stated  that  they 
would  have  to  change  their  application 
process  so  that  they  could  collect  the 
information  they  need  before,  or  at  the 
same  time  as,  they  collect  the  six 
specific  pieces  of  information  that 
would  constitute  an  application  under, 
the  proposal.  Some  commenters 
asserted  that  even  if  a  creditor  could 
structure  its  application  process  to 
collect  the  additional  information  before 
collecting  the  six  specific  pieces  of 
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information  that  would  make  up  the 
application,  situations  might  arise, 
particularly  with  applications  submitted 
through  the  internet  or  applications  * 
submitted  by  mail,  where  consumers 
submit  the  six  specific  pieces  of 
information,  but  not  the  additional 
information  the  creditor  deems  critical 
to  providing  accurate  and  reliable  Loan 
Estimates. 

Some  commenters,  including  a  large 
bank  commenter  and  national  trade 
associations  representing  large  banks 
and  large  mortgage  finance  companies, 
sought  clarification  on  how  creditors 
should  treat  consumer  information  they 
have  retained  due  to  prior  or  existing 
customer  relationships.  One  of  these  ’ 
commenters  asked  if  a  creditor  would  be 
considered  to  have  received  an 
application  if  a  consumer  starts  filling 
out  a  mortgage  application  form  online, 
provides  the  six  pieces  of  information 
that  make  up  the  definition  of 
application,  but  then  saves  the  mortgage 
application  form  to  complete  at  a  later 
time.  Some  commenters  asserted  that 
the  risk  of  having  to  issue  Loan 
Estimates  upon  receiving  applications 
that  are  complete  under  the  Regulation 
Z  definition  of  application,  but  that  are 
not  complete  in  the  creditor’s 
determination,  would  be  greater  for 
creditors  that  use  independent  mortgage 
brokers. 

A  number  of  commenters  expressed 
concern  about  the  interaction  among  the 
proposed  definition  of  application,  the 
proposed  chaiige  to  the  definition  of 
business  day  for  purposes  of 
determining  the  original  Loan  Estimate 
delivery  requirement,  and  the  proposed 
tightening  of  the  current  tolerance  rules 
establishing  limitations  on  fee  increases 
for  certain  settlement  costs.  These 
commenters  believed  that  these  changes 
together  would  require  a  creditor  to 
provide  a  Loan  Estimate  subject  to 
stricter  tolerances  in  a  shorter  period  of 
time,  with  less  information  than  it  could 
currently  rely  on.  A  national  trade 
association  representing  mortgage 
bankers  asserted  that  creditors  may 
increase  their  origination  costs  and 
estimate  third-party  charges  at  higher 
levels  to  manage  the  risk  of  providing 
estimates  in  response  to  the  combined 
regulatory  impact. 

Some  commenters  asserted  that 
changing  the  definition  of  application 
may  not  have  a  significant  impact  on  a 
creditor’s  ability  to  delay  provision  of 
the  Loan  Estimate,  because  a  creditor 
could  simply  sequence  its  application 
process  to  delay  collection  of  some  or 
all  of  the  six  pieces  of  information 
included  under  the  new  definition  of 
application.  Some  commenters  noted 
that  they  were  not  aware  of  any  issues 


that  have  arisen  since  the  curreilt 
definition  of  application  became 
effective  in  2010  that  would  lead  the- 
Bureau  to  conclude  that  the  proposed 
modification  was  necessary.  A  trade 
association  representing  large  banks 
observed  that  HUD  had  previously 
proposed  to  require  lenders  to  provide 
the  RESPA  GEE  upon  the  receipt  of  the 
six  items  of  specific  information  that 
would  constitute  the  proposed 
definition  of  application,  but  after 
reviewing  the  comments,  HUD  added 
the  catch-all  item  to  the  definition  of 
application. 

Some  commenters  expressed  concern 
that,  because  the  proposal  would  have 
required  creditors  to  honor  the  charges 
disclosed  on  a  Loan  Estimate  for  ten 
business  days  after  providing  it, 
creditors  would  either  be  forced  to 
accept  lower  fees  disclosed  when 
necessary  information  is  missing  or  be 
required  to  provide  revised  Loan 
Estimates  to  charge  the  consumer  the 
actual  cost  of  a  settlement  service.  A 
national  trade  association  representing 
large  bank  creditors  stated  that  the 
proposed  definition  could  reduce  the 
number  of  rate  locks  offered  at 
application  because  creditors  may  not 
want  to  provide  such  a  commitment 
without  information  they  deem 
necessary.  A  large  bank  commenter 
asserted  that  the  proposed  definition  of 
application  may  restrict  a  creditor’s 
ability  and  reduce  the  creditor’s 
willingness  to  provide  pre-qualification 
and  web-based  home  shopping  services 
because  currently,  when  using  those 
services,  consumers  oftel1»provide  the 
six  pieces  of  information  that  would 
have  constituted  an  application  under 
the  proposal.  A  national  trade 
association  representing  banks  asserted 
that  a  consumer  should  be  allowed  to 
provide  the  six  specific  items  of 
information  to  receive  pre-application 
worksheets,  without  also  triggering  the 
obligation  for  the  creditor  to  issue  a 
Loan  Estimate. 

A  national  trade  association 
representing  community-based  mortgage 
bankers  asserted  that  creditors  need  the 
flexibility  to  postpone  the  issuance  of 
the  Loan  Estimate  to  those  consumers 
who  only  want  non-binding  pre-. 
application  worksheets.  A  mortgage 
broker  commenter  asserted  that  there 
should  be  two  definitions  of 
application:  one  definition  to  trigger  the 
obligation  to  provide  pre-qualification 
worksheets,  and  a  different  definition  to 
trigger  the  obligation  to  issue  a  Loan 
Estimate,  which  should  retain  the  catch¬ 
all  item  or  be  the  same  as  the  definition 
used  in  Regulation  B. 

Some  commenters  expressed  concern 
that  the  six  items  of  information  that 


constitute  the  proposed  definition  of 
application  would  not  be  adequate  for  a 
creditor  to  consider  for  ability-to-repay 
purposes,  because  creditors  must  verify 
certain  borrower  information  to  comply 
with  those  requirements.  Several 
commenters,  including  national  trade 
associations  representing  banks  and 
consumer  mortgage  compani.es, 
additionally  requested  clarification  that 
the  proposed  definition  of  application 
applies  only  to  Regulation  Z,  and  not  to 
regulations  implementing  ECOA, 

HMDA,  and  the  Fair  Credit  Reporting 
Act  (FCRA).  Some  commenters 
expressed  a  desire  for  the  Bureau  to 
streamline  the  definition  of  application 
so  that  one  definition  can  be 
consistently  applied  across  those 
regulations  and  Regulation  Z.  A  large- 
bank  trade  association  expressed 
concern  that  adopting  the  proposed 
definition  of  application  would  add 
regulatory  complexity  because  the 
definition  would  be  different  from  the 
definitions  of  application  under 
regulations  implementing  ECOA  and 
HMDA  at  a  time  when  banks  are 
struggling  to  comply  with  other  Dodd- 
Frank  Act  requirements. 

The  SBA  stated  that  the  Bureau 
should  not  remove  the  catch-all  item 
from  the  definition  of  application 
because  the  small  entity  representatives 
that  participated  in  the  Bureau’s  Small 
Business  Panel  Review  process  had 
mixed  reactions  to  the  proposed 
removal  of  the  catch-all  item.  It 
additionally'suggested  that  the  Bureau 
should  remove  “property  address”  from 
the  list  of  six  specific  items  that  would 
make  up  the  definition  of  application. 
The  SBA  asserted  that  the  requirement 
would  be  problematic  based  on  its 
consultation  with  industry 
representatives  and  based  on  the 
suggestion  made  by  a  national  trade 
association  representing  community 
banks  in  connection  with  the  Small 
Business  Review  Panel  process.  The 
trade  association  commenter  asserted 
that  the  “property  address”  should  be 
an  optional  item  in  the  definition  of 
application  for  purchase  transactions 
because  the  change  would  enable  the 
consumer  to  shop  for  a  mortgage  loan 
based  on  a  regulated  document,  the 
Loan  Estimate,  rather  thaa  unregulated 
pre-application  worksheets.  The 
commenter  made  the  same  assertion  in 
the  comment  letter  it  submitted  in 
response  to  the  TILA-RESPA  Proposal. 

An  individual  industry  commenter 
echoed  SBA’s  suggestion  with  respect  to 
the  property  address.  The  commenter 
asserted  that  the  definition  of 
application  should  be  defined  as  having 
been  received  when  the  creditor  has 
enough  information  to  issue  a  pre- 
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approval  letter,  or  submit  the  loan  for 
pre-approval,  but  that  the  pre-approval 
letter  must  not  bind  the  creditor. 

Final  Rule 

The  Bureau  has  considered  the 
comments  but  believes  that  the  purpose 
of  the  Loan  Estimate  with  respect  to 
consumers  that  was  set  forth  by  the 
Dodd-Frank  Act  (see  Dodd-Frank  Act 
sections  1098  and  llOOA),  to  aid 
consumer  understanding  of  the 
mortgage  loan  transaction,  is  better 
served  by  removing  the  catch-all  item 
from  the  definition  of  “application.” 

The  Bureau  understands  that  the 
removal  of  the  seventh  catch-all  item 
from  the  definition  may  not  have  a 
substantial  impact  on  moving  the 
issuance  of  the  Loan  Estimate  earlier  in 
the  transaction.  It  is'apparent  from  the 
comments  received  that  many  creditors 
would  sequence  the  information  they 
receive  to  obtain  information  they  deem 
necessary  in  addition  to  the  six  items  in 
the  defrnition  of  “application”  before 
receipt  of  all  six  items.  However,  the 
Bureau  believes  that  there  are  other 
important  benefits  that  will  be  achieved 
from  a  definition  of  application  tha^ 
only  includes  the  six  specific  items  and 
not  the  seventh  open-ended  catch-all 
item. 

Under  the  current  definition  of 
application  under  Regulation  X, 
creditors  decide  when  to  provide  the 
RESPA  GFE  and  early  TILA  disclosure 
based  on  their  own  defrnition  of  what 
information  is  necessary  for  an 
application.  The  Bureau  does  not  have 
evidence  of  creditors  systematically 
using  the  catch-all  item  after  receiving 
the  six  items  in  the  defrnition  of 
application  to  delay  issuance  of  the 
pilSPA  GFE  and  the  early  TILA 
disclosure  after  receipt  of  the  six  items. 
However,  it  is  appeirent  from  the 
comments  received  that  creditors  use 
this  catch-all  item  in  the  current 
defrnition  of  application  to  obtain 
additional  information  after  receiving 
the  six  specifrc  items  in  the  defrnition 
of  application.  Accordingly,  consumers 
cannot  ascertain  the  point  in  time  when 
they  are  entitled  to  receive  the  Loan 
Estimate  on  which  they  can  rely. 

The  Bureau  believes  that  the  frnal 
rule,  under  which  consumers  must 
receive  a  Loan  Estimate  after  submitting 
an  application  that  clearly  presents  the 
estimated  loan  terms  and  costs  will 
provide  a  significant  benefit  to 
consumers  by  enabling  them  to  shop  for 
different  frnancing  options  with  clear, 
reliable  estimates.  Indeed,  as  described 
in  the  section-by-section  analysis  of 
§  1026.19(e){2)(ii)  below,  the  frnal  rule 
requires  a  statement  on  pre-disclosure 
estimates  provided  to  consumers 


informing  them  that  the  estimated  loan 
terms  and  costs  can  be  higher,  and  to 
“Get  an  official  Loan  Estimate  before 
choosing  a  loan.”  Accordingly,  to 
ensure  that  consumers  understand  how 
to  obtain  a  Loan  Estimate,  the  Bureau 
believes  that  consumers  should  be  able 
to  discern  the  point  of  time  in  the 
application  process  of  the  transaction  at 
which  the  creditor  is  required  to 
provide  them  with  one.  The  Bureau 
believes  that  the  fact  that  under  the 
current  defrnition  of  application 
creditors  can  obtain  any  additional 
information  past  the  point  of  receipt  of 
the  six  items  conflicts  with  the  ability 
of  consumers  to  understand  this  aspect 
of  their  transaction. 

By  providing  that  the  submission  of 
six  specifrc  items  of  information 
constitutes  an  application,  the  frnal  rule 
provides  a  clear  point  in  time  for 
consumers  at  which  the  creditor  can  no 
longer  delay  issuance  of  the  Loan 
Estimate.  Accordingly,  the  Bureau 
believes  that  the  defrnition  of 
application  in  the  frnal  rule  will  result 
in  consumers  having  a  better 
understanding  of  the  application 
process  of  the  transaction,  and  of  how 
to  obtain  the  Loan  Estimate,  as  directed 
by  the  statement  required  under 
§  1026.19(e)(2)(ii).  The  Bureau  believes 
a  uniform,  bright  line  defrnition  of 
application  will  provide  this  consumer 
benefrt.  With  one  standard,  objective 
defrnition  of  application  across  all 
creditors,  consumers  will  more  easily 
understand  when  a  CTeditor  is  required 
to  provide  them  with  the  Loan  Estimate. 
The  Bureau  belffeves  consumer 
understanding  can  be  further  enhanced 
through  a  consumer  education  initiative 
regarding  the  information  the  consumer 
should  provide  to  receive  a  Loan 
Estimate,  and  regarding  the  reliability  of 
the  Loan  Estimate.  In  addition,  the 
Bureau  believes  a  single  bright-line 
defrnition  of  application  across  all 
creditors  will  facilitate  compliance  by 
industry  and  supervision  by  Federal  and 
State  regulatory  agencies. 

^he  Bureau  does  not  believe  that  the 
catch-all  element  is  a  necessary 
component  of  the  defrnition  of  - 

application.  The  frnal  rule  permits 
creditors  to  collect  the  information  they 
need  to  give  a  reliable  estimate  before 
they  complete  collection  of  the  six  items 
of  information  that  constitute  an 
application.  As  discussed  above,  some 
industry  commenters  noted  that  aspect 
of  the  Bureau’s  proposed  defrnition 
when  they  asserted  that  the  defrnition  of 
application  may  not  have  a  signifrcant 
impact  on  a  creditor’s  ability  to  delay 
provision  of  the  Loan  Estimate,  because 
the  creditor  could  simply  sequence  its 
application  process  to  delay  collection 


of  some  or  all  of  the  six  pieces  of 
information  that  would  make  up  the 
defrnition  of  application.  Such 
comments  reveal  that  the  catch-all 
element  does  not  need  to  be  part  of  the 
defrnition  of  application  because 
creditors  do  not  need  it  to  collect 
additional  information  from  consumers. 

In  addition,  the  frnal  rule  does  not 
prevent  creditors  from  collecting 
additional  information  after  they  receive 
the  six  specifrc  pieces  of  information  for 
underwriting  purposes. 

The  Bureau  also  believes  that  it  is 
unnecessary  to  add  specifrc  items  to  the 
defrnition  of  application.  The  fact  that 
the  frnal  rule  permits  creditors  to  collect 
the  information  they  need  to  give  a 
reliable  estimate  before  they  complete 
collecting  the  six  items  of  information 
that  constitute  an  application  means 
that  each  creditor  is  free  to  request  the 
particular  pieces  of  information  it  needs 
before,  or  at  the  same  time  as  the 
creditor  collects  the  six  pieces  of 
information.  In  addition,  commenters 
did  not  uniformly  suggest  particular 
items  to  add  to  the  defrnition.  Because 
creditors  can  collect  the  additional 
information  they  believe  is  necessary 
with  this  revised  defrnition  of 
application,  the  Bureau  believes  that  it 
is  unnecessary  to  add  new  items  to  the 
defrnition  of  application  to  replace  the 
catch-all  item,  as  requested  by  some 
industry  commenters. 

The  Bureau  does  not  believe  that  the 
deletion  of  the  catch-all  item  will  cause 
creditors  to  issue  a  large  number  of 
revised  Loan  Estimates  that  would 
create  consumer  confusion  and 
information  overload.  The  frnal  rule 
permits  creditors  to  sequence  the 
application  process  to  gather  additional 
items  of  information,  including  the 
potential  loan  product  a  consumer  is 
considering,  which  some  creditors 
assert  are  needed  to  provide  reliable 
estimates.  This  reduces  the  likelihood  of 
redisclosures.  For  similar  reasons, 
creditors  should  not  need  to  increase 
their  origination  costs,  over-estimate 
third-party  fees,  or  reduce  rate  lock 
offers.  To  be  sure,  the  frnal  rule  may 
result  in  some  consumers  receiving 
multiple  Loan  Estimates  concurrently 
with  respect  to  multiple  loan  products 
the  consumer  is  considering..  The 
Bureau  does  not  believe,  however,  that 
this  will  cause  confusion.  On  the 
contrary,  the  Bureau  believes  that 
receiving  multiple  Loan  Estimates 
furthers  the  goal  of  facilitating  consumer 
shopping.  Further,  the  Bureau  believes 
that  it  is  better  that  consumers  receive 
Loan  Estimates  that  are  subject  to  the 
good  faith  requirements  of 
§  1026.19(e)(3)  and  that  are  subject  to 
the  standard  or  model  format 
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requirements  of  §  1026. 37(o)  than  that 
they  receive  pre-disclosure  estimates, 
which  are  not  subject  to  those  •' 
requirements. 

Pre-qualification  services.  The  Bureau 
also  does  not  believe  that  the  definition 
of  application  adopted  in  this  final  rule 
will  discourage  creditors  from  providing 
pre-approval,  pre-qualification,  or 
internet-based  home-shopping  services. 
The  Bureau  believes  that  competition 
among  creditors  for  consumers  will  be 
an  effective  countervailing  force  against 
any  such  disincentive.  Additionally,  the 
Bureau  does  not  believe  that  the 
definition  of  application  will  restrict 
creditors’  ability  to  provide  pre¬ 
qualification  cost  estimates  or  grant  pre¬ 
approvals.  The  Bureau  believes  that 
creditors  could  provide  pre¬ 
qualification  estimates  and  grant  pre¬ 
approvals  without  obtaining  all  of  the 
six  specific  items  of  information  that 
make  up  the  definition  of  application. 
Specifically,  the  Bureau  believes  that 
there  is  little  need  for  creditors  to  gather 
specific  information  about  the  loan 
transaction,  such  as  the  property 
address  or  loan  amount  sought,  to  make 
pre-qualification  estimates  because  pre¬ 
qualification  estimates  and  pre¬ 
approvals  are  not  subject  to  the 
tolerance  rules  in  §  1026.19(e)(3)  and  are 
generally  for  a  range  of  loan  amounts 
and  property  values.  In  fact,  comments 
made  by  a  national  trade  association 
representing  community  banks  asked 
that  the  Bureau  designate  “property 
address”  as  an  optional  item  in  the 
definition  of  application  for  purchase 
transactions.  This  suggests  to  the  Bureau 
that  creditors  may  not  need  the 
“property  address”  to  issue  pre¬ 
qualification  estimates. 

Industry  compliance.  The  Bureau 
considered  industry  commenters’ 
concern  that  regulatory  burden  would 
increase  because  the  final  rule  would 
change  (i)  the  definition  of  business  day 
to  include  Saturday  as  a  business  day 
for  the  original  Loan  Estimate  delivery 
requirement;  (ii)  the  tolerance  rules,  and 
(iii)  the  definition  of  application.  In 
response  to  these  concerns,  the  Bureau 
has  decided  to  use  the  general  definition 
of  business  day  in  Regulation  Z  for  the 
integrated  Loan  Estimate  delivery 
requirement.  See  the  section-by-section 
analysis  of  §  1026.2(a)(6).  Further,  the 
Bureau  is  addressing  concerns  about 
burden  by  retaining  the  six  exceptions 
to  the  general  rule  that  certain 
settlement  charges  may  not  increase 
fi:om  the  amounts  originally  disclosed  to 
the  consumer  under  §  1026.19(e)(l)(i), 
including  exceptions  based  on  the 
information  the  creditor  relied  on  in 
disclosing  the  estimated  loan  costs.  See 


the  section-by-section  analysis  of 
§  1026.19(e)(3)(iv). 

As  noted  above,  a  number  of 
commenters  expressed  concerns  about 
compliance  with  other  regulations.  The 
definition  being  adopted  today  does  not 
change  the  current  definitions  of 
application  under  Regulations  B  and  C. 
The  Bureau  recognizes  the  potential 
benefits  of  a  single  definition  of 
application,  including  reduced 
regulatory  burden.  However,  the 
definition  of  application  in  this  final 
rule  determines  when  consumers  must 
be  given  disclosures  that  enable  them  to 
shop  for  and  compare  different  loan  and 
settlement  cost  options.  The  definition 
of  application  in  this  final  rule  serves  a 
different  purpose  than  the  definition  of 
application  in  Regulations  B  and  C. 
“Application”  as  defined  by  this  final 
rule  triggers  a  creditor’s  obligation  to 
provide  disclosures  to  aid  consumers  in 
shopping  for  and  understanding  the  cost 
of  credit  and  settlement.  On  the  other 
hand,  a  creditor’s  receipt  of  an 
application  under  Regulation  B  triggers 
a  creditor’s  duty  to  make  a  credit 
decision  and  notify  the  borrower  within 
a  specified  time  ft’ame.  Under 
Regulation  C,  receipt  of  an  application 
triggers  a  duty  to  collect  and  report  • 
information  on  the  disposition  of  that 
application  and  on  other  aspects  of  the 
transaction  as  well  as  the  applicant’s 
characteristics.  Accordingly,  the  Bureau 
is  not  expanding  the  definition  of 
application  adopted  in  this  final  rule  to 
regulations  that  implement  ECOA, 
FCRA,  and  HMD  A,  or  vice  versa. 
However,  the  Bureau  will  continue  to 
consider  the  comments  received  on  this 
topic  as.it  evaluates  further  follow  up  to 
the  2011  Streamlining  RFI. 

With  respect  to  the  concern  that  the 
definition  of  application  may  make  it 
more  difficult  to  comply  with  other 
regulatory  obligations,  given  the 
flexibility  the  creditor  will  continue  to 
have  under  this  final  rule  to  sequence 
the  information  it  collects,  there  is  little 
need  to  delay  issuance  of  the  Loan 
Estimate  to  comply  with  other 
regulations.  Regulation  X  currently 
prohibits  creditors  from  requiring  the 
submission  of  verifying  information  as  a 
condition  of  issuing  the  RESPA  GFE. 
The  final  rule  prohibits  creditors  from 
requiring  the  submission  of  verifying 
information  as  a  condition  to  issuing  a 
Loan  Estimate,  as  discussed  below  in 
the  section-by-section  analysis  of 
§  1026.19{e)(2)(iii).  However,  the  final 
rule  does  not  prevent  a  creditor  from 
fulfilling  its  obligation  to  evaluate  a 
borrower’s  ability  to  repay.  Creditors 
will  be  able  to  collect  whatever 
information  they  need  to  evaluate  a 
borrower’s  ability  to  repay  so  long  as 


they  sequence  the  collection  of  that 
information  to  ensure  that  they  provide 
a  Loan  Estimate  when  required  by 
§  1026.19(e)(l)(iii)  and  without 
conditioning  the  issuance  on  verifying 
information. 

The  Bureau  recognizes  that  some 
creditors  may  have  to  restructure  their 
information  collection  process,  such  as 
by  changing  the  manner  in  which  they 
sequence  their  information  collection 
and  increasing  communication  with 
independent  mortgage  brokers.  These 
changes  may  impose  some  costs  on 
creditors.  But  the  Bureau  believes  that 
the  final  rule’s  bright-line  definition  of 
application  may  provide  some  benefits 
to  industry.  Some  commenters 
requested  clarification  regarding  what 
information  could  be  collected  by 
creditors  under  the  catch-all  element. 
Because  the  current  definition  of 
application  does  not  contain  a  standard 
for  the  additional  information  that  may 
be  collected  before  providing  the  Loan 
Estimate,  the  final  rule’s  bright  line 
definition  may  facilitate  industry 
compliance  with  the  disclosure 
requirements.  In  addition,  a  bright  line 
definition  may  facilitate  due  diligence 
reviews  by  creditors’  secondary  market 
purchasers,  securitizers,  or  other 
business  partners,  and  thereby  reduce 
overall  burden. 

Specific  comments  on  the  six  items. 
The  Bureau  received  comments  on  the 
six  items  of  information,  in  addition  to 
the  removal  of  the  seventh  catch-all 
element.  The  Bureau  is  not  adopting 
changes  to  the  six  elements.  First,  the 
final  rule  does  not  replace  “social 
security  number  to  obtain  a  credit 
report”  with  “credit  score,”  as  a 
mortgage  broker  commenter  suggested. 
The  Bureau  believes  a  creditor  would 
have  sufficient  time  to  obtain  the  credit 
score  information  before  a  Loan 
Estimate  must  be  issued.  Additionally, 
for  reasons  stated  above,  the  Bureau 
does  not  believe  it  is  necessary  to 
provide  that  “property  address”  is  an 
optional  piece  of  information  for 
purposes  of  the  definition  of 
application.  As  discussed  in  greater 
detail  below,  comment  19(e)(3)(iv)(A)-3 
explains  that  creditors  are  not  required 
to  obtain  the  property  address  before 
they  issue  a  Loan  Estimate.  The  final 
rule  also  does  not  include  a  separate 
definition  of  application  for  pre¬ 
approval  estimates  dr  worksheets. 
Creditors  are  currently  able  to  issue 
such  documents  at  any  time  before 
issuing  the  RESPA  CFE  and  the  early 
TILA  disclosure,  and  will  continue  to  be 
able  to  do  so  under  this  final  rule. 
Further,  the  Bureau  believes  that 
creating  another  definition  of 
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application  would  create  consumer 
confusion  and  add  to  regulatory  burden. 

Final  definition  of  application.  For 
the  reasons  discussed  above,  the  Bureau 
is  finalizing  the  removal  of  the  catch-all 
item  from  the  definition  of  application 
in  this  final  rule  as  proposed,  pursuant 
to  its  authority  under  TILA  section 
105(a)  and  its  authority  under  section 
19(a)  of  RESPA.  The  definition  of 
application  adopted  in  this  final  rule 
consists  of  two  parts.  First, 

§  1026.2(a)(3)(i)  defines  application  as 
the  submission  of  a  consumer’s 
financial  information  for  purposes  of 
obtaining  an  extension  of  credit.  This 
establishes  a  general  definition  for  all 
credit  transactions  subject  to  Regulation 
Z.  Second,  §  lt)26.2(a)(3)(ii)  provides 
that  an  application  consists  of  six  pieces 
of  information  for  transactions  subject  to 
§  1026.19(e),  (f),  or  (g)  of  Regulation  Z. 
The  six  pieces  of  information  consist  of 
the  consumer’s  name,  income,  social 
security  number  to  obtain  a  credit 
report,  the  property  address,  an  estimate 
of  the  value  of  the  property,  and  the 
mortgage  loan  amount  sought. 

The  Bureau  acknowledges  that  in 
contrast  to  the  proposed 
§  1026.2(a)(3)(ii),  final  §  1026.2(a)(3)(ii) 
narrows  the  scope  of  the  definition  of 
application  to  transactions  subject  to  the 
integrated  disclosure  requirements.  The 
Bureau  believes  that  the  modification  is 
necessary  to  facilitate  compliance  with 
the  final  rule.  The  definition  of 
application  in  proposed 
§  1026.2(a)(3)(ii)  would  have  applied  to 
any  type  of  credit  subject  to  subpart  C 
of  TILA,  including  closed-end  loans  not 
secured  by  real  property.  The  Bureau 
did  not  intend  the  definition  of 
application  set  forth  in  proposed 
§  1026.2(a)(3)(ii)  to  apply  to  other  types 
of  credit.  As  the  Bureau  stated  in  the 
proposal,  the  definition  of  application 
set  forth  in  proposed  §  1026.2(a)(2)(ii) 
consisted  of  elements  that  had  an 
“established  significance  in  the  context 
of  closed-end  loans  secured  by  real 
property,  but  may  be  less  significant,  or 
even  inapplicable  to  other  types  of 
credit.”  77  FR  51140.  . 

Comment  2(a)(3)-l  is  adopted  as 
proposed,  except  for  adjustments  to 
harmonize  the  comment  with 
adjustments  to  the  scope  of  the 
definition  of  application  set  forth  in 
final  §  1026.2(a)(3)(ii).  The  comment 
provides  guidance  on  when  a  consumer 
is  considered  to  have  submitted  an 
application  for  purposes  of 
§  1026.2(a)(3).  This  final  rule  does  not 
require  the  receipt  of  the  six  items  that 
make  up  the  definition  of  an  application 
in  a  particular  order.  The  final  rule 
permits  a  creditor  to  set  up  systems  to 
collect  the  six  items  of  information  that 


make  up  the  definition  of  application  in 
the  order  that  best  suits  the  creditor’s 
needs.  Thus,  creditors  taking 
applications  on  paper  form,  over  the 
phone,  or  on  a  Web  page  can  sequence 
the  information  requested  from  the 
consumer  in  any  order. 

The  Bureau  does  not  believe  that 
additional  guidance  is  necessary  with 
respect  to  the  collection  of  information 
from  consumers  with  whom  the  creditor 
has  an  existing  business  relationship,  or 
a  previous  business  relationship,  with 
the  creditor.  The  definition  of 
application  refers  to  the  “submission” 
of  the  six  items  of  information  that  make 
up  the  definition,  and  as  such,  merely 
maintaining  such  information  from  a 
previous  transaction  or  business 
relationship  would  not  constitute  an 
application  for  purposes  of  the 
definition  if  the  consumer  has  not 
submitted  any  information  or  indicated 
that  he  or  she  wishes  such  information 
maintained  by  the  creditor  to  be  used 
for  an  application.  Additionally, 
because  the  definition  of  application 
refers  to  the  “submission”  of  the  six 
items  of  information  that  make  up  the 
definition,  if  a  consumer  starts  filling 
out  a  mortgage  application  form  online, 
enters  the  six  pieces  of  information  that 
constitute  the  definition  of 
“application,”  but  then  saves  the 
mortgage  application  form  to  complete 
at  a  later  time,  the  consumer  has  not 
submitted  the  items  of  information. 

Comments  2(a)(3)-2  and  -3  are  also 
adopted  as  proposed.  Comment  2(a)(3)- 
2  clarifies  that  if  a  consumer  does  not 
have  a  social  security  number,  the 
creditor  may  instead  request  a  unique 
identifier  the  creditor  uses  to  obtain  a 
credit  report.  For  illustrative  purposes, 
the  comment  provides  an  example  that 
states  that  a  creditor  has  obtained  a 
social  security  number  to  obtain  a  credit 
report  for  purposes  of  §  1026.2(a)(3)(ii)  if 
the  creditor  collects  a  Tax  Identification 
Number  from  a  consumer  who  does  not 
have  a  social  security  number,  such  as 
a  foreign  national.  A  national  fair 
housing  consumer  advocacy  group 
commenter  suggested  moving  this 
provision  into  the  regulation.  However, 
because  the  example  illustrates  how  to 
comply  with  the  requirements  of 
§  1026.2(a)(3)  if  the  consumer  does  not 
have  a  social  security  number,  the 
Bureau  believes  that  this  example’s 
placement  should  remain  in 
commentary,  rather  than  in  the  text  of 
the  regulation. 

Finally,  the  Bureau  understands  that 
some  creditors  require  a  purchase  and 
sale  agreement  prior  to  issuing  the 
RESPA  GFE  and  the  early  TILA 
disclosure.  While  this  practice  may  be 
permissible  under  current  Regulation  X 


in  some  cases,  it  would  conflict  with 
final  §  1026.19(e)(2)(iii),  which  prohibits 
a  creditor  from  requiring  verifying 
documentation  before  issuing  a  Loan 
Estimate.  See  the  section-by-section 
analysis  of  §  1026.19(e)(2)(iii). 

2(a)(6)  Business  Day 

The  Bureau  proposed  to  apply  the 
specific  definition  of  the  term  “business 
day”  under  Regulation  Z,  which 
includes  Saturdays,  but  excludes  certain 
public  holidays,  to  the  provisions  of 
§  1026.19(e)  and  (f)  that  would  be 
analogous  to  §  1026.19(a)(l)(i),  (a)(l)(ii), 
and  (a)(2),  which  are  the  timing 
requirements  for  the  integrated 
disclosures. 

Although  neither  RESPA  nor  TILA 
defines  the  term  “business,  day,”  that 
term  is  defined  in  Regulations  X  and  Z. 
Both  Regulation  X  §  1024.2(b)  and 
Regulation  Z  §  1026.2(a)(6)  generally  - 
define  business  day  to  mean  a  day  on 
which  the  offices  of  the  creditor  or  other 
business  entity  are  open  to  the  public 
for  carrying  on  substantially  all  of  the 
entity’s  business  functions.  For  certain 
provisions  of  Regulation  Z,  however,  the 
specific  definition  provided  under 
Regulation  Z  applies,  which  includes  all 
calendar  days  except  Sundays  and  the 
legal  public  holidays  specified  in  5 
U.S.C.  6103(a),  (i.e..  New  Year’s  Day,  the 
Birthday  of  Martin  Luther  King,  Jr., 
Washington’s  Birthday,  Memorial  Day, 
Independence  Day,  Labor  Day, 

Columbus  Day,  Veterans  Day, 
Thanksgiving  Day,  and  Christmas  Day). 

The  specific  definition  of  business 
day  applies  to,  among  other  things,  the 
three-business-day  limitation  on  the 
imposition  of  fees  in  §  1026.19(a)(l)(ii) 
and  the  threer  and  seven-business-day 
waiting  periods  in  §  1026.19(a)(2),  Tbe 
Bureau  proposed  to  amend  §  1026.19  to 
implement  analogous  requirements  for 
the  integrated  disclosures  in  new 
paragraphs  (e)  and  (f)  of  that  section.  For 
consistency  with  the  current  timing 
requirements  under  §  1026.19(a),  and  to 
facilitate  compliance  with  TILA,  the 
Bureau  proposed  to  use  its  authority 
under  TILA  section  105(a)  to  amend 
§  1026.2(a)(6)  to  apply  the  specific 
definition  of  business  day  to  the 
provisions  of  §  1026.19(e)  and  (f)  that 
would  be  analogous  to  §  1026.19(a)(l)(i), 
(a)(l)(ii),  and  (a)(2).  The  Bureau  also 
proposed  conforming  amendments  to 
comment  2(a)(6)-2.  Under  the  proposal, 
in  addition  to  other  timing  requirements 
for  the  integrated  disclosures,  the 
specific  definition  of  business  day 
would  have  applied  to  the  requirement 
to  deliver  the  Loan  Estimate  within 
three  business  days  of  a  creditor 
receiving  an  application. 
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The  Bureau  stated  in  the  TILA- 
RESPA  Proposal  that  it  recognized  that 
this  issue  was  previously  raised  during 
the  Board’s  2008-2009  MDIA 
rulemaking.  See  73  FR  74989,  74991 
(Dec.  10,  2008)  and  74  FR  23289, 
23293-23294  (May  19,  2009).  However, 
the  Bureau  stated  that  it  believed 
applying  the  specific  definition  of 
business  day  to  the  integrated 
disclosures  would  facilitate  compliance. 
The  Bureau  solicited  feedback  regarding 
whether  the  general  definition  of 
business  day  instead  should  apply  to 
the  integrated  disclosures  delivery 
requirements.  The  Bureau  also  solicited 
comment  on  whether  the  rules  should 
be  analogous  to  the  current  rules,  where 
the  general  business  day  requirement 
applies  to  some  requirements  and  the 
specific  business  day  requirement 
applies  to  other  requirements.  Finally,  ♦ 
the  Bureau  solicited  feedback  regarding 
whether  the  business  day  usage  under 
current  §  1026.19(a)  should  remain,  or  if 
§  1026.19(a)  should  be  modified  to  use 
a  single  definition  of  business  day 
consistent  with  proposed  §  1026.19(e) 
and  (f). 

Comments 

In  joint  comments,  two  large  national 
consumer  advocacy  groups  asserted  that 
the  Bureau  should  replace  both  the 
general  and  specific  definitioiis  of 
business  day  currently  used  in 
Regulation  Z  with  an  alternative 
definition  of  business  day  that  would 
exclude  Saturdays,  Sundays,  and  the 
legal  public  holidays  specified  in  5 
U.S.C.  6103(a).  The  consumer  advocacy 
groups  asserted  that  th^tStirrenf  specific 
definition  of  busMess  'day  is  flawed 
because  people  generally  do  ’hot 
consider  Saturdays  as  a  “busihess  day.” 
The  consumer  adVocacy  grbh^fe  also 
oppbsed'the  general  definltiOtl'of 
business  day.  They  argued  that  it  was 
subjective,  varied  entity-by-entity,  and 
could  be  changed  without  warning.  The 
commenters  asserted  that  they  did  not 
believe  that  excluding  Saturday  from 
the  definition  of  business  day  will  have 
a  significant  consumer  impact,  and  that 
any  detriment  would  be  outweighed  by 
the  benefits  of  their  alternative 
definition.  The  consumer  advocacy 
groups  asserted  that  their  alternative 
definition  of  business  day  would 
simplify  compliance  and  training  for 
businesses  and  help  reduce  the 
possibility  of  errors  and  litigation  that 
arise  from  confusion  over  whether  a 
particular  day  qualifies  as  a  business 
day. 

Industry  commenters  had  mixed 
reactions  to  the  proposed  application  of 
the  specific  definition  of  business  day 
for  determining  the  original  Loan 


Estimate  delivery  requirement,  although 
most  opposed  applying  the  specific 
definition.  A  large  bank  commenter 
expressed  support  for  using  the  specific 
definition  of  business  day  for  purposes 
of  determining  the  amount  of  time  a 
creditor  has  to  deliver  the  Loan  Estimate 
after  receipt  of  a  consumer’s  application 
because  applying  different  definitions  of 
business  day  is  confusing  to  creditors, 
consumers,  and  other  participants  in  the 
settlement  process.  A  regional  bank 
holding  company  supported  applying 
the  specific  definition  of  business  day  to 
all  mortgage-related  provisions  of 
Regulation  Z  based  on  its  belief  that  the 
general  definition  of  business  day  is 
vague.  A  national  trade  association 
representing  mostly  mortgage  brokers 
and  a  State  trade  association 
representing  similar  entities  supported 
the  proposed  application  of  the  specific 
definition  of  business  day  for 
determining  the  original  Loan  Estimate 
delivery  requirement.  They  asserted  that 
most  creditors  operate  at  least  six  days 
a  week.  A  title  agent  commenter 
supported  the  specific  definition 
because  it  was  easy  to  understand. 

As  noted  above,  most  industry 
commenters  strongly  opposed  using  the 
specific  definition  of  business  day  to 
determine  the  original  Loan  Estimate 
delivery  requirement.  The  commenters 
included  large  banks,  regional  banks, 
community  banks,  credit  unions,  and 
non-depository  lenders;  several 
national,  regional,  and  State  trade 
associations  representing  banks, 
mortgage  bani>ers,  consumer  mortgage 
companies,  ajpid  credit  unions; 
settlement  and  title  agents,  document 
preparation  and  software  companies, 
compliance  companies,  a  law  firm,  SBA, 
and  a  nation^  tracfy,  psso<f  jation 
represenjing  jlppusenfinanqlng  agencies. 
The  comments  mostly  focused  on  the 
compliance  burden  that  would  result 
from  the  adoption  of  the  specific 
definition,  because  it  would  reduce  the 
timeframe  in  which  a  creditor  or 
mortgage  broker  would  have  to  prepare 
and  deliver  the  Loan  Estimate. 
Commenters  stated  that  creditors  cure 
typically  not  staffed  so  that  they  could 
provide  the  Loan  Estimate  within  a 
timefirame  determined  by  the 
application  of  the  specific  definition  of 
business  day  to  the  original  Loan 
Estimate  delivery  requirement.  Some 
commenters  stated  that  they  are  closed 
on  weekends  and  others  stated  that  they 
only  offer  limited  service  on  weekends. 
Commenters  also  stated  that  the 
personnel  that  typically  prepare  the 
Loan  Estimate  do  not  work  on 
Saturdays.  A  number  of  commenters 
stated  that  even  if  a  creditor  is  open  for 


business  on  a  Saturday,  third-party 
settlement  service  providers  that  a 
creditor  must  contact  to  obtain 
information  creditors  need  to  prepare 
the  Loan  Estimate  may  not  be  open. 
Commenters  expressed  concern  that  the 
specific  definition  of  business  day 
would  increase  operating  and 
compliance  costs  substantially  for 
creditors  and  third-party  service 
providers,  particularly  if  they  are  small 
entities,  increase  mistakes  on  the  Loan 
Estimate,  and  increase  redisclosures 
because  it  would  reduce  the  timeft’ame 
in  which  a  creditor  or  mortgage  broker 
would  have  to  prepare  the  Loan 
Estimate.  Many  of  these  commenters 
requested  that  the  Bureau  retain  the 
general  definition  of  business  day  for 
the  original  Loan  Estimate  delivery 
requirement. 

A  number  of  industry  commenters 
supported  establishing  a  consistent 
definition  of  business  day  to  promote 
consistency  across  the  provisions  of 
Regulations  X  and  Z  that  would  be 
impacted  by  the  TILA-RESPA  Proposal 
to  reduce  compliance  burdens  for 
creditors.  A  large  non-depository  lender 
and  a  State  credit  union  trade 
association  expressed  a  preference  for 
the  general  definition  of  business  day, 
because  applying  the  specific  definition 
of  business  day  to  the  preparation  of  the 
integrated  disclosure  would  increase 
compliance  burden  by  reducing  the  time 
available  to  prepare  the  integrated 
disclosures  and  expose  creditors  to 
unnecessary  liability.  A  national  trade 
association  commenter  representing 
mortgage  bankers  suggested  that  the 
general  definition  of  business  day 
should  be  clarified.  The  commenter 
appears  to  have  sought  to  narrow  the 
general  definition  of  business  day  to  an 
entity’s  mortgage  origination  functions 
so  that  at  a  multiservice  financial 
institution,  the  determination  of 
whether  a  day  is  a  business  day  under 
the  general  definition  would  be 
evaluated  in  the  context  of  the  financial 
institution’s  mortgage  origination 
business  and  the  schedule  of  employees 
that  work  in  that  business  segment. 

Some  commenters  supported  a 
specific  definition  of  business  day,  but 
did  not  support  the  current  specific 
definition  of  business  day  in  Regulation 
Z,  for  the  reasons  discussed  above. 

Some  of  these  commenters  supported 
applying  an  alternative  definition  of 
business  day  that  excludes  all 
Saturdays,  Sundays,  and  the  legal 
public  holidays  specified  in  5  U.S.C. 
6103(a),  similar  to  the  definition  the  two 
national  consumer  advocacy  groups 
suggested,  to  the  regulatory  provisions 
that  would  be  impacted  by  the  TILA- 
RESPA  Proposal.  Several  national  trade 
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associations  representing  banks, 
mortgage  bankers,  and  consumer 
mortgage  companies  stated  that  it  was 
important  to  continue  to  apply  the 
specific  dehnition  of  business  day  to 
regulatory  provisions  that  prescribe  the 
timeframe  a  consumer  is  given  to  review 
disclosures,  such  as  the  waiting  period 
before  consummation,  the  consumer’s 
right  to  rescind,  and  provisions  related 
to  when  disclosures  are  considered  to  be 
received  by  the  consumer  and  when  fees 
may  be  charged,  because  consumers  can 
receive  mail  on  Saturday  and  review 
disclosures  on  Saturday.  Lastly,  one 
national  trade  association  representing 
mortgage  brokers  suggested  that  the 
Bureau  should  eliminate  the  concept  of 
business  day  with  respect  to  any 
regulatory  provision  that  contains  a 
timing  requirement  related  to  mortgages. 
The  commenter  appeared  to  suggest  that 
a  standard  based  on  calendar  days 
would,  be  easiest  to  understand. 

Final  Rule 

Original  Loan  Estimate  delivery 
requirement.  The  Bureau  has  considered 
these  comments  and  has  determined  to 
retain  the  general  definition  of  business 
day  in  Regulation  Z  for  determining  the 
original  Loan  Estimate  delivery 
requirement.  The  Bureau  has  concluded 
that  applying  the  specific  definition  of 
business  day  to  the  timing  requirement 
to  provide  the  original  Loan  Estimate 
within  three  business  days  of  receipt  of 
an  application  under  §  1026.19(e)(l)(iii) 
would  impose  significant  compliemce 
costs  on  creditors  that  are  not  currently 
open  for  business  on  Saturdays, 
especially  small  creditors.  As  discussed 
above,  many  commenters  stated  that 
they  do  not  carry  on  business  on 
Saturdays.  Further,  even  those  that  do 
would  need  to  contact  third-party 
service  providers  that  may  not  be  open 
for  business  on  Saturdays  to  obtain 
information  about  fees  to  disclose  on  the 
Loan  Estimate.  The  Bureau  is  concerned 
that  creditors  and  settlement  service 
providers  that  currently  do  not  operate 
on  Saturdays,  especially  smaller  entities 
such  as  community  banks,  credit 
unions,  and  settlement  agents,  could 
disproportionately  bear  the  operating 
and  compliance  costs  caused  by  the 
final  rule  treating  Saturday  as  a  business 
day  for  the  original  Loan  Estimate 
delivery  requirement.  Such  entities 
might  face  significant  practical  pressure 
to  operate  on  Saturday  under  the 
proposed  rule,  which  could 
significantly  increase  their  operating 
costs. 

The  Bureau  is  also  concerned  about 
the  unintended  consequences  to 
consumers  of  applying  the  specific 
definition  of  business  day  for 


determining  the  original  Loan  Estimate 
delivery  requirement.  As  discussed 
above,  two  large  national  consumer 
advocacy  groups  stated  that  they  did  not 
believe  excluding  Saturday  from  the 
definition  of  business  day  would  have  a 
significant  impact  on  consumers.  But  as 
discussed  above,  many  industry 
commenters  expressed  concern  that  the 
specific  definition  of  business  day 
would  substantially  increase  operating 
and  compliance  costs  because  their 
operations  are  not  set  up  to  treat 
Saturday  as  a  business  day. 

Accordingly,  the  Bureau  is  concerned 
that  an  unintended  consequence  of 
applying  the  specific  definition  of 
business  day  to  the  original  Loan 
Estimate  delivery  requirement  would  be 
creditors  and  settlement  service 
providers  raising  origination  charges 
and  fees  for  settlement  services  to  cover 
their  increased  operation  costs.  The 
Bureau  believes  that  this  result  could 
ultimately  harm  consumers. 

The  Bureau  also  believes  that 
retaining  the  general  definition  of 
business  day  for  the  original  Loan 
Estimate  delivery  requirement  would 
facilitate  compliance  because  as 
proposed,  the  general  definition  of 
business  day  in  Regulation  Z  would 
have  been  retained  for  purposes  of 
determining  revised  Loan  Estimate 
delivery  requirement  in  proposed 
§  1026.19(e)(4)(i).  The  Bureau  believes 
that  applying  the  same  definition  of 
business  day  to  the  original  Loan 
Estimate  delivery  requirement  as  the 
revised  Loan  Estimate  delivery 
requirement  will  facilitate  compliance 
for  industry. 

Consistent  definition  of  business  day. 
The  Bureau  is  also  not  adjusting  the 
general  definition  of  business  day,  in 
the  manner  requested  by  a  national 
trade  association  representing  mortgage 
bankers.  As  discussed  above,  the 
commenter  appeared  to  request  that  the 
general  definition  of  business  day  be 
evaluated  in  the  context  of  a  financial 
institution’s  mortgage  origination 
business  and  the  schedule  of  employees 
that  work  in  that  business  segment.  The 
Bureau  believes  such  a  definition  wotrid 
not  only  be  discordant  with  the  current 
definition  that  considers  whether  a  • 
creditor’s  offices  are  open  to  the  public 
for  carrying  on  substantially  all  of  its 
business  functions,  but  would  also 
increase  the  level  of  difficulty  in 
evaluating  compliance. 

The  Bureau  recognizes  that  a 
consistent  definition  of  business  day 
throughout  Regulation  Z  could  enhance 
consumer  understanding  and  facilitate 
compliance  with  Regulation  Z. 

However,  the  Bureau  believes  such  a  far 
reaching  amendment  to  the  definition  of 


business  day,  which  affects  many 
provisions  ^roughout  Regulation  Z,  is 
beyond  the  scope  of  this  rulemaking  and 
would  be  inappropriate  in  this  final 
rule.  The  Bureau  believes  it  would  need 
to  conduct  further  study  of  this  issue 
before  undertaking  such  a  rulemaking. 
There  would  be  many  issues  and 
alternatives  to  consider  in  such  a 
rulemaking.  As  disgussed  above,  two 
large  national  consumer  advocacy 
groups  asserted  that  the  Bureau  should 
replace  both  the  general  and  specific 
definitions  of  business  day  with  a  single 
definition  that  excludes  Saturdays, 
Sundays,  and  the  legal  public  holidays 
specified  in  5  U.S.C.  6103(a)  throughout 
Regulation  Z.  But  as  noted  above, 
several  national  trade  associations 
asserted  that  it  was  important  to 
maintain  the  current  specific  definition 
of  business  day,  which  includes 
Saturday,  for  provisions  such  as  the 
waiting  period  before  consummation. 

The  commenters  also  asserted  that  the 
specific  definition  should  continue  to 
apply  to  provisions  related  to  the 
consumer’s  right  to  rescind  in  certain 
mortgage  transactions.  The  Bureau 
believes  further  study  of  these  issues 
would  be  necessary,  and  thus,  it  would 
be  inappropriate  to  finalize  such  an 
amendment  in  this  final  rule.  However, 
the  Bureau  may  review  such  a  definition 
in  the  context  of  its  2011  Streamlining 
RFI. 

Final  definition  of  business  day.  For 
the  reasons  discussed  above,  in  the  final 
rule,  the  Bureau  is  applying  the  general 
definition  of  business  day  for  the 
requirement  to  deliver  the  initial 
disclosurfes  withim  three  business  days 
under  §  1026.19(e){l)(iii).  The  Bureau  is 
otherwise  fihalizing  the  definition  of 
business  da^^s  proposed.  Specifically, 
the  Bureau  ii$  adopting  the  specific 
definition  of  business  day  to  the  seven- 
business  day  waiting  period  in 
§  1026.19(e)(l)(iii)(B),  §  1026.19(e)(l)(iv) 
and  §  1026.19(e)(2)(i)(A).  These 
provisions  are  analogous  to  provisions 
in  §  1026.19(a)  of  Regulation  Z  to  which 
the  specific  definition  of  business  day 
currently  applies,  and  the  Bureau 
believes  such  consistency  will  facilitate 
compliance  for  industry. 

For  reasons  set  forth  in  the  section-by¬ 
section  analysis  of  §  1026.19(f)(l)(ii)(Ah 
the  Bureau  is  also  adopting  the  aspect 
of  the  proposal  that  would  have  applied 
the  specific  definition  of  business  day  to 
§  1026.19(f)(l)(ii)  and  (iii).  Further,  for 
reasons  discussed  in  greater  detail  in  the 
section-by-section  analyses  of 
§§1026.19(e)(4)(ii)  and  1026.20(e)(5), 
the  Bureau  is  also  adopting  the 
application  of  the  specific  definition  of 
business  day  to  these  sections,  which 
establish  timing  requirements  for. 
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respectively,  the  receipt  of  revised  Loan 
Estimates  and  the  Post-Consummation 
Escrow  Cancellation  Disclosure.  The 
Bureau  has  also  made  a  minor 
modification  to  comment  2(a)(6)-2  to  ' 
refer  to  real  estate-secured  loans  as  well 
as  dwelling-secured  loans,  as 
§  1026.19(e)  and  (f)  apply  to  closed-end 
credit  transactions  secured  by  real 
property. 

2(a)(17)  Creditor 

Under  current  Regulation  Z,  a  person 
who  extended  consumer  credit  25  or 
fewer  times  in  the  past  calendar  year,  or 
five  or  fewer  times  for  transactions 
secured  by  a  dwelling,  does  not  qualify 
as  a  “creditor.”  See  12  CFR 
l626.2(a)(17)(v).  The  Bureau’s  2011 
Streamlining  RFI  requested  comment  on 
whether  these  thresholds  should  be 
raised  and,  if  so,  to  what  number  of 
transactions.  That  proposal  also 
solicited  comment  on  whether  a  similar 
exemption  should  be  applied  to  the 
integrated  disclosures.  In  response, 
trade  association  commenters  su^ested 
raising  the  threshold  number  of 
transactions  in  order  to  reduce 
regulatory  burden  on  small  lenders.  For 
example,  one  trade  association 
commenter  suggested  raising  the 
threshold  number  of  transactions  to  50, 
regardless  of  transaction  type.  In  light  of 
this  feedback,  the  Bureau  requested 
comment  in  the  TILA-RESPA  Proposal 
on  whether  the  five-loan  exemption 
threshold  was  appropriate  for 
transactions  that  would  be  subject  to 
this  final  rule  and,  if  not,  what  number 
of  transactions  would  be  appropriate. 
•The  Bureau  also  solicited  itomment  on 
whether  any  transaction-based 
exemption  adopted  in  this  rulemaking 
should  be  applied  to  the  pre-vi> 
consummation  disclosure  requirements 
of  sectioris  4' and  5'  of  RESPA. 

Comments 

Industry  commenters  expressed 
mixed  views  with  respect  to  whether 
the  definition  of  creditor  should  be 
changed  to  accommodate  small 
businesses.  On  the  one  hand,  some 
industiy'^  commenters  requested  that  the 
Bureau  further  increase  the  threshold 
under  Regulation  Z  for  defining 
creditors  or  adopt  an  exemption  for 
small  businesses.  They  included  a 
national  trade  association  representing 
escrow  and  settlement  agents,  two  law 
firm  commenters,  a  community  bank 
commenter,  and  a  national  trade 
association  representing  Federally- 
chartered  credit  unions. 

On  the  other  hand,  other  commenters, 
including  a  commenter  employed  by  a 
software  company,  several  individual 
commenters,  and  settlement  agents 


expressed  concern  that  it  would  be 
difficult  to  identify  criteria  for  a  small 
creditor  definition  and  that  inconsistent 
application  of  the  integrated  disclosure 
requirements  across  the  mortgage 
market  would  harm  consumers  because 
it  would  impede  consumer  shopping 
among  different  creditors.  Lastly,  a 
national  trade  association  representing 
mortgage  brokers  objected  to  the  fact 
that  the  determination  of  whether  a 
person  is  a  “creditor”  is  based  on  the 
person’s  business  volume.  The 
commenter  asserted  that  it  makes 
compliance  difficult  because  a  creditor 
would  not  know  in  advance  how  many 
transactions  it  will  process  in  any  given 
year.  The  commenter  stated  that  if 
disclosures  are  unnecessary  for  small 
entities,  they  are  also  unnecessary  for 
large  ones. 

Final  Rule 

The  Bureau  has  considered  the 
comments  and  has  concluded  that  the 
existing  thresholds  used  to  determine 
whether  a  person  is  a  creditor  under  • 
Regulation  Z  in  §  1026.2(a){17)(v) 
should  be  retained  in  this  final  rule. 
TILA  section  103(g)  provides  that  the 
definition  of  creditor  refers  to  a  person 
who  “regularly  extends”  consumer 
credit.  The  Bureau  believes  that  it  does 
not  have  information  in  connection  with 
this  rulemaking  to  support  a 
determination  that  the  requirements  of 
TILA  should  not  apply  to  entities  that 
regularly  extend  consumer  credit  solely 
because  they  are  small  businesses.  The 
Bureau  believes  that  the  volume-based 
exemptions  in  §  1026.2(a)(17)(v)  are 
intended  to  address  the  potentially 
significant  differences  in  abilities  to 
comply  with  Regulation  Z’s  disclosures 
requirements  between  entities  that 
provide  disclosures  on  a  frequent  basis, 
because  they  regularly  extend  consumer 
credit,  and  entities  that  provide 
disclosures  on  an  infrequent  basis, 
because  they  extend  consumer  credit  on 
an  irregular  basis.  The  Bureau  did  not 
propose  in  the  TILA-RESPA  Proposal 
new  thresholds  to  replace  the  existing 
thresholds  used  to  determine  whether  a 
person  is  a  creditor  under  Regulation  Z, 
and  does  not  currently  have  information 
sufficient  to  support  adjusting  the 
existing  thresholds.  Based  on  the 
significant  effect  such  an  amendment 
could  potentially  have  on  -the  market, 
especially  considering  that  the 
definition  applies  to  all  of  Regulation  Z, 
the  Bureau  believes  it  would  need  to 
obtain  additional  information,  possibly 
through  further  notice  and  comment, 
and  conduct  additional  study  of  the 
issue  before  issuing  a  final  rule  on  the 
issue. 


The  Bureau  believes  the  numerical 
thresholds  in  the  current  definition  of 
creditor  provide  clear  guidance  to 
determine  whether  an  entity  is  a 
creditor  for  purposes  of 
§  1026.2(a)(17)(v),  as  the  Board  believed 
when  it  originally  finalized  numerical 
thresholds  for  the  definition  of  creditor 
in  1981.^®2  discussed  above,  current 
§  1026.2(a)(17)(v)  provides  that  the 
number  of  transactions  that  is  used  to 
determine  whether  a  person  is  a  creditor 
is  based  on  the  number  from  the  past 
calendar  year.  Because  the  Bureau 
believes  the  numerical  thresholds  in  the 
current  definition  facilitate  compliance 
with  the  requirements  of  Regulation  Z 
for  industry  and  because  it  does  not 
have  sufficient  information  on  which  to 
base  an  amendment  to  such  thresholds, 
the  Bureau  is  not  amending  the 
definition  of  creditor  in  this  final  rule. 
Lastly,  for  reasons  discussed  below  in 
the  general  section-by-section  analysis 
of  §  1026.19,  the  Bureau  has  also 
concluded  that  it  will  not  adopt  a  small 
business  exemption  with  respect  to  the 
integrated  disclosure  requirements 
being  adopted  in  this  final  rule. 

2(a)(25)  Security  Interest 

Under  the  definition  of  the  term 
“security  interest”  in  current 
§  1026.2(a)(25),  for  purposes  of  the 
disclosure  requirements  in  §§  1026.6 
and  1026.18,  the  term  does  not  include 
an  interest  that  arises  solely  by 
operation  of  law.  For  consistency  and  to 
facilitate  conipliance  with  TILA, 
pursuant  to  its  authority  under  TILA 
'  section  105(a)>  the  Bureau  proposed  a 
conforming  amendment  to  the 
definition  of  security  interest  that  would 
have  extended  this  exemption  to 
disclosures  required  under  proposed 
§§  1026.19(e)  and  (f),  and  1026.38(1)(6). 
The  same  conforming  amendment 
would  have  been  made  to  comment 
2(a)(25)-2.  Having  received  no 
comments  on  the  conforming 
amendment,  the  Bureau  is  adopting  the 
conforming  amendment  as  proposed, 
pursuant  to  its  authority  under  TILA 
section  105(a),  for  consistency  and  to 
facilitate  compliance  with  TILA.  The 
Bureau  received  comments  from  a 
mortgage  broker  commenter  that 
appeared  to  seek  clarification  from  the 
Bureau  with  respect  to  what  makes  a 
particular  type  of  property  interest  a 
“security  interest”  for  purposes  of 
§  1026.2(a)(25).  The  Bureau  believes  that 


162  46  FR  20848,  20851  (April  7,  1981)  (“The 
Board  believes  these  numerical  tests  will  be  most 
useful  in  cases  when  a  person  does  not  extend 
credit  as  part  of  its  primary  business  and  therefore 
is  genuinely  unsure  whether  it  is  a  ‘creditor’  for 
Truth  in  Lending  purposes”). 
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this  question.is  adequately  addressed  by  A  number  of  industry  trade  §  1026.2(a)(12),  and  to  clarify  that  the 


existing  comment  2(a)(25)-l. 

Section  1026.3  Exempt  Transactions 

In  the  TILA-RESPA  Proposal,  the 
Bureau  proposed  a  partial  exemption 
from  the  disclosure  requirements  of 
proposed  §  1026.19(e),  (f),  and  (g)  for 
certain  mortgage  loans,  and -accordingly, 
proposed  conforming  amendments  to 
§  1026.3(h)  to  reflect  this  exemption. 

The  Bureau  also  proposed  amendments 
to  the  commentary  to  §  1026.3(a)  to 
clarify  the  current  exemption  for  certain, 
trusts. 

3(a)  Business,  Commercial,  Agricultural, 
or  Organizational  Credit 

TILA  section  104(1),  15  U.S.C. 

1603(1),  excludes  from  TILA's  coverage 
extensions  of  credit  to,  among  others, 
organizations.  Accordingly, 

§  1026.3(al(2)  provides  that  Regulation  Z 
does  not  apply  to  extensions  of  credit  to 
other  than  a  natural  person.  The  Bureau 
proposed  revising  comments  3(a)-9  and 
-10  to  clarify  that  credit  extended  to 
certain  trusts  for  tax  or  estate  planning 
purposes  is  considered  to  be  extended 
to  a  natural  person  rather  than  to  an 
organization  and,  therefore,  is  not 
exempt  from  the  coverage  of  Regulation 
Z  under  §  1026.3(a)(2). 

Existing  comment  3(a)-10  discusses 
land  trusts,  a  relatively  uncommon  way 
of  structuring  consumer  credit  in  which 
the  creditor  holds  title  to  the  property 
in  trust  and  executes  the  loan  contract 
as  trustee  on  behalf  of  the  trust.  The 
comment  states  that,  although  a  trust  is 
technically  not  a  natural  person,  such 
arrangements  are  subject  to  Regulation  Z 
because  “in  substance  (if  not  form) 
consumer  credit  is  being  extended.” 

This  TILA-RESPA  Proposal  amended 
comment  3(a)-10  to  extend  this 
rationale  to  more  common  forms  of 
trusts.  Specifically,  proposed  coniment 
3(a)— 10  would  have  noted  that 
consumers  sometimes  place  their  assets 
in  trust  with  themselves  as  trustee(s), 
and  with  themselves  or  themselves  and 
their  families  or  other  prospective  heirs 
as  beneficiaries,  to  obtain  certain  tax 
benefits  and  to  facilitate  the  future 
administration  of  their  estates.  Further, 
proposed  comment  3(a)-10  would  have 
stated  that  Regulation  Z  applies  to  credit 
that  is  extended  to  such  a  trust,  even  if 
the  consumer  who  is  both  trustee  and 
beneficiary  executes  the  loan  documents* 
only  in  the  capacity  of  the  trustee,  for 
the  same  reason  the  existing  comment 
notes  with  respect  to  land  trusts:  such 
transactions  are  extensions  of  consumer 
credit  in  substance,  if  not  in  form.  The 
Bureau  proposed  revising  comment 
3(a)-9  to  cross-reference  comment  3(a)- 
10. 


association  commenters  noted  that 
proposed  comment  3(a)— 10  was 
ambiguous  in  its  application  to  trusts 
with  multiple  beneficiaries. 

Specifically,  the  commenters  asked  for 
clarification  wuth  respect  to  which 
beneficiary  should  receive  the 
disclosures  required  by  proposed 
§  1026.19(e),  (fi,  and  (g),  and  which 
beneficiary  has  the  right  to  rescind  the 
transaction  under  the  conditions 
described  in  §  1026.23.  The  same 
commenters  also  asked  the  Bureau  to 
clarify  that  only  revocable  trusts  are 
covered  by  the  proposed  language, 
noting  that  mortgage  loans  made  to 
other  types  of  trusts  are  niche  products 
that  do  not  meet  GSE  underwriting 
guidelines,  are  subject  to  substantial  due 
diligence  and  as  such  should  not  be 
subject  to  Regulation  Z. 

After  consideration  of  the  comments 
received,  the  Bureau  is  adopting 
comments  3(a)-9  and  -10  generally  as 
proposed.  The  proposed  comments  are 
intended  to  clarify  that  the  benefits  of 
the  disclosures  required  by  §  1026.19(e), 
(f),  and  (g)  extend  to  any  consumer 
involved  in  a  transaction  that  in 
substance  extends  consumer  credit, 
regardless  of  whether  that  consumer  is 
the  direct  mortgage  obligor  or  a 
beneficiary  of  a  trust  to  which  such 
credit  has  been  extended.  With  that 
rationale  in  mind,  the  Bureau  believes 
that  the  intent  of  the  comment  is  to 
clarify  that  those  provisions  of 
Regulation  Z  that  apply  to  consumers 
will  also  apply  to  trust  beneficiaries 
who  are  in  essence  acting  as  consumers. 
Accordingly,  specific  guidance  with 
respect  to  the  commenters’  requests  for 
clarification  can  be  found  in 
§§  1026.17(d)  and  1026.23(a)(4)  and 
their  associated  commentary,  which 
provide  guidance  with  respect  to 
consumers'  rights  and  benefits  in 
transactions  that  involve  multiple 
obligors  and  the  right  to  rescind  a 
transaction. 

In  addition,  because  the  proposed 
comment  clarifies  the  coverage  of  loans 
made  to  trusts  under  Regulation  Z  based 
on  the  purpose  of  the  loan,  rather  than 
on  the  loan’s  frequency  in  the  market  or 
its  compliance  with  GSE  underwriting 
guidelines,  the  Bureau  declines  to  add 
language  to  the  comment  specifying  that 
the  trusts  covered  by  the  proposed 
comments  are  limited  to  revocable 
trusts.  Comments  3(a)-9  and  (a)-10  are 
therefore  finalized  as  proposed,  except 
that  the  Bureau  is  making  modifications 
to  comment  3(a)-10  to  add  the  word 
“primarily,”  in  order  to  bring  the 
language  of  the  comment  into 
conformity  with  the  definition  of 
“consumer  credit”  provided  in 


application  of  the  exemption  extends  to 
trusts  that  benefit  the  consumer  but  are 
executed  by  a  third-party  trustee,  such 
as  a  bank  or  an  attorney.  The  Bureau 
believes  that  trusts  in  which  the 
consumer  is  a  beneficiary  but  the  trustee 
is  a  third  party,  similar  to  trusts  in 
which  the  consumer  is  both  the  trustee 
and  beneficiary,  are  in  substance  (if  not 
form)  consumer  credit  transactions.  The 
Bureau  is  revising  comments  3(a)-9  and 
-10  accordingly,  pursuant  to  its 
authority  under  TILA  section  105(a), 
because  it  believes  it  will  assure  a 
meaningful  disclosure  of  credit  terms  to 
consumers  .and  promote  the  informed 
use  of  credit. 

3(h)  Partial  Exemption  for  Certain 
Mortgage  Loans 

In  the  TILA-RESPA  Proposal,  the 
Bureau  proposed  a  new  §  1026.3(h)  to 
provide  an  exemption  from  proposed 
§  1026.19(e),  (f),  and  (g)  for  transactions 
that  satisfy  several  criteria  associated 
with  certain  housing  assistance  loan 
programs  for  low-  and  moderate-income 
persons.  As  discussed  below,  proposed 
§  1026.19(e)  and  (f)  would  have 
established  the  requirement  to  provide 
the  new  integrated  disclosures  for 
closed-end  transactions  secured  by  real 
property,  other  than  reverse  mortgages, 
and  proposed  §  1026.19(g)  would  have 
established  the  requirement  to  provide  a 
special  information  booklet  for  those 
transactions.  The  partial  exemption  in 
proposed  §  1026.3(h)  was  meant  to 
parallel  §  1024.5(c)(3),  discussed  above; 
it  was  designed  to  create  consistency 
with  Regulation  X  and  to  codify  a 
disclosure  exemption  previously 
granted  by 'HUD.  Thus,  under  each  of 
the  two- proposed  exemptions,  lenders 
would  have  been  exempted  from 
providing  the  integrated  disclosures  for 
transactions  that  satisfy  the  exemption’s 
.conditions,  even  if  the  transaction 
otherwise  would  be  subject  to  RESPA. 

The  Bureau  believed  that  the 
proposed  exemption  created 
consistency  with  Regulation  X  and 
therefore  would  facilitate  compliance 
with  TILA  and  RESPA.  In  addition,  the 
Bureau  believed  that  the  special 
disclosure  requirements  that  covered 
persons  must  meet  to  qualify  for  the 
proposed  exemption  helped  ensure  that 
the  features  of  these  mortgage 
transactions  were  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  would  have  permitted 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  these 
mortgage  transactions,  consistent  with 
Dodd-Frank  Act  section  1032(a).  The 
proposed  exemption  would  have  also 
improved  consumer  awareness  and 
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understanding  of  transactions  involving 
residential  mortgage  loans,  which  is  in 
the  interest  of  consumers  and  the 
public,  consistent  with  Dodd-Frank  Act 
section  1405(b).  The  Bureau  considered 
the  factors  in  TILA  section  105(f)  and 
believed  that,  for  the  reasons  discussed 
above,  an  exemption  was  appropriate 
under  that  provision.  Specifically,  the 
Bureau  determined  that  the  proposed 
exemption  is  appropriate  for  all  affected 
borrowers,  regardless  of  their  other 
financial  arrangements  and  financial 
sophistication  and  the  importance  of  the 
loan  to  them.  Similarly,  the  Bureau 
determined  that  the  proposed 
exemption  was  appropriate  for  all 
affected  loans,  regardless  of  the  amount 
of  the  loan  and  whether  the  loan  is 
secured  by  the  principal  residence  of 
the  consumer.  Furthermore,  the  Bureau 
determined  that,  on  balance,  the 
proposed  exemption  would  have 
simplified  the  credit  process  without 
undermining  the  goal  of  consumer 
protection  or  denying  important  benefits 
to  consumers. 

The  proposed  exemption  would  have 
applied  only  to  transactions  secured  by 
a  subordinate  lien.  For  the  same  reasons 
discussed  in  the  section-by-section 
analysis  of  proposed  §  1024.5(c)(3),  the 
Bureau  requested  comment  on  whether 
the  exemption  in  proposed  §  1026.3(h) 
should  extend  to  first  liens.  In  addition, 
for  the  reasons  discussed  above,  the 
Bureau  sought  comment  on  whether 
requirements  and  features  that  may 
serve  as  interest  substitutes  should  be 
considered  “interest”  and,  therefore,  be 
impermissible  for  loans  seeking  to 
qualify  for  this  partial  exemption.  The 
Bureau  also  sought  comment  on  the 
types  of  loan  requirements  and  features 
that  should  be  similarly  deemed 
“interest”  for  purposes  of  this  partial 
exemption.  Alternatively,  the  Bureau 
sought  comment  on  whether  such 
requirements  and  features  should  be 
permissible  within  the  exemption  on 
the  grounds  that  the  disclosure  required 
by  proposed  §  1026.3(h)(6)  is  sufficient 
to  inform  consumers  of  such  loan  terms. 

The  Bureau  proposed  several 
comments  in  an  effort  to  provide 
additional  guidance  regarding 
§  1026.3(h).  Proposed  "comment  3(h)-l 
would  have  noted  that  transactions  that 
meet  the  requirements  of  §  1026.3(h) 
would  be  exempt  from  only  the 
integrated  disclosure  requirements  and 
not  from  any  other  applicable 
requirement  of  Regulation  Z.  The 
comment  would  have  further  clarified 
that  §  1026.3(h)(6)  required  the  creditor 
to  comply  with  the  disclosure 
requirements  of  §  1026.18,  even  if  the 
creditor  would  not  otherwise  be  subject 
to  that  section  because  of  proposed 
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§  1026.19(e),  (f),  emd  (g).  In  addition,  the 
comment  would  have  noted  that  the 
consumer  also  had  the  right  to  rescind 
the  transaction  under  §  1026.23,  to  the 
extent  that  provision  was  applicable. 

The  Bureau  also  proposed  comment 
3(h)-2,  which  would  have  explained 
that  the  two  conditions  that  the 
transaction  not  require  the  payment  of 
interest  under  §  1026.3(h)(3)  and  that 
repayment  of  the  amount  of  credit 
extended  be  forgiven  or  deferred  in 
accordance  with  §  1026.3(h)(4)  must  be 
evidenced  by  terms  in  the  credit 
contract.  The  comment  would  have 
further  clarified  that,  although  the  other 
conditions  did  not  need  to  be  reflected 
in  the  credit  contract,  the  creditor 
would  need  to  retain  evidence  of 
compliance  with  those  requirements,  as 
required  by  §  1026.2.5(a).  The  Bureau 
solicited  comment  on  whether  this 
exemption  should  be  adopted  in 
Regulation  Z. 

In  comments  provided  to  the  Bureau, 
a  Federal  government  agency  and  a  not- 
for-profit  organization,  both  of  which 
provide  housing  assistance  to 
consumers,  requested  that  the  Bureau 
extend  the  exemption  to  apply  to  loans 
secured  by  first  liens.  They  reasoned 
that  first-lien  loan  transactions  provided 
to  low-income  borrowers  who  do  not 
qualify  for  other  sources  of  credit  have 
the  same  characteristics  as  the 
subordinate  loan  transactions  that  are 
exempted  in  proposed  §  1026.3(h).  The 
not-for-profit  organization  further 
commented  that  the  Bureau  should  not 
consider  costs  such  as  mortgage 
insurance  or  shared  equity/shared  * 
appreciation  to  be  “interest  substitutes” 
for  purposes  of  determining  whether  a 
transaction  qualifies  for  the  exemption, 
but  noted  that  those  costs  should 
nonetheless  be  disclosed  by  the  creditor. 

In  response  to  the  requirement  that 
transactions  exempted  by  proposed 
§  1026.3(h)  continue  to  comply  with  the 
disclosure  requirements  se^forth  in 
§  1026.18,  several  industry  trade 
associations  proposed  that  creditors  be 
given  the  option  of  either  complying 
with  the  requirements  of  §  1026.18  or 
complying  with  the  integrated 
disclosures. 

With  respect  to  the  comment 
requesting  that  the  Bureau  extend  the 
exemption  to  first-lien  transactions,  the 
Bureau  declines  to  extend  the 
exemption  as  such.  The  Bureau 
understands  that  some  first-lien 
transactions  niay  be  extended  that 
satisfy  the  conditions  of  this  exemption 
other  than  the  requirement  that  the 
transaction  be  secured  by  a  subordinate 
lien.  However,  the  Bureau  does  not 
believe  that  such  transactions  should  be 
exempted  from  the  requirements  of 


§  1026.19(e),  (f),  and  (g).  The  disclosure 
requirements  under  §  1026.19(e)  and  (f), 
as  discussed  in  the  section-by-section 
analyses  of  §§  1026.37  and  1026.38 
below,  provide  information  regarding 
costs  that  consumers  in  such 
transactions  may  still  be  required  to  pay 
with  respect  to  the  real  property,  such 
as  real  estate  taxes  and  homeowner’s 
insurance.  In  addition,  the  special 
information  booklet  required  by 
§  1026.19(g)  may  provide  valuable 
information  to  consumers  regarding  the 
costs  of  home  ownership.  The  Bureau 
has  conducted  consumer  testing  of  the 
format  in  which  the  information  is 
presented  in  the  integrated  disclosures 
to  ensure  that  the  disclosures  are 
effective  in  aiding  consumer 
understanding  of  these  costs.  Unlike 
with  an  exempted  transaction  secured 
by  a  subordinate  lien  in  which 
consumers  would  receive  an  integrated 
disclosure  containing  this  information 
in  connection  with  the  first-lien 
transaction,  consumers  in  a  first-lien 
transaction,  if  it  were  exempted,  would 
not  receive  this  information  in  the 
format  the  Bureau  has  tested’ with 
consumers.  In  addition,  as  discussed 
with  respect  to  the  parallel  exemption 
under  §  1024.5,  as  discussed  above,  the 
Bureau  has  decided  to  keep  with  its 
intent  to  codify  the  exemption 
previously  granted  by  HUD,  which 
likewise  only  applied  to  subordinate 
loan  transactions.’  Accordingly,  the 
Bureau  has  determined  to  adopt  the 
exemption  as  proposed. 

With  respect  to  the  comment  that 
costs  such  as  mortgage  insurance  or 
shared  equity/shared  appreciation  not 
be  considered  interest  for  purposes  of 
the  condition  that  the  loan  not  require 
the  payment  of  interest,  but  that  they  be 
disclosed  as  non-interest  costs  in 
connection  with  exempted  transactions, 
the  Bureau  has  determined  not  to 
expand  the  condition  to  cover  such 
costs.  The  Bureau  points  the  commenter 
to  §  1026.18  and  its  commentary  for  the 
treatment  of  mortgage  insurance  and 
shared  equity/shared  appreciation 
programs  for  purposes  of  the  closed-end 
disclosures  required  under  that  section. 

With  respect  to  the  comment  that 
creditors  be  given  the  option  of  either 
complying-with  the  integrated 
■disclosure  requirements  or  §  1026.18, 
the  Bureau  declines  to  provide  this 
option.  Because  the  intent  of  the 
exemption  is  to  codify  the  exemption  as 
provided  by  HUD,  and  additionally, 
decrease  the  burden  of  disclosure  for 
creditors  involved  in  the  covered 
transactions,  the  Bureau  declines  to 
amend  the  proposed  rule  and  its 
commentary  to  include  the  commenters’ 
suggested  alternative.  For  the  reasons 
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described  above,  the  Bureau  is  adopting 
§  1026.3(h)(6)  and  comments  3(h)-l  and 
-2  substantially  as  proposed,  with 
minor  modifications  for  clarity. 

Section  1026.4  Finance  Charge 
Background 

Section  106(a)  of  TILA  defines  the  • 
finance  charge  as  “the  sum  of  all 
charges,  payable  directly  or  indirectly 
by  the  person  to  whom  the  credit  is 
extended,  and  imposed  directly  or 
indirectly  by  the  creditor  as  an  incident 
to  the  extension  of  credit,”  excluding 
“charges  of  a  type  payable  in  a 
comparable  cash  transaction.”  15  U.S.C. 
1605(a).  Despite  this  broad  general 
definition  of  the  finance  charge,  TILA 
excludes  numerous  charges  from  the 
finance  charge.  For  example,  TILA 
generally  includes  in  the  finance  charge 
credit  insurance  and  property  and 
liability  insurance  charges  or  premiums, 
but  it  also  excludes  such  amounts  if 
certain  conditions  are  met.  TILA  section 
106(b),  (c):  15  U.S.C.  1605(b).  (c).  TILA 
also  specifically  excludes  from  the 
computation  of  the  finance  charge 
certain  charges  related  to  the  perfecting 
of  a  security  interest,  and  various  fees  in 
connection  with  loans  secured  by  real 
property,  such  as  title  examination  fees, 
title  insurance  premiums,  fees  for  » 
preparation  of  loan-related  documents, 
escrows  for  future  payment  of  taxes  and 
insurance,  notary  fees,  appraisal  fees, 
pest  and  flood-hazard  inspection  fees, 

*  and  credit  report  fees.  TILA  section 
106(d),  (e);  15  U.S.C.  1605(d),  (e).  Such 
amounts  would  otherwise  he  included 
in  the  finance  charge  under  the  general 
definition. 

Current  §  1026.4  implements  TILA 
section  106  by  largely  mirroring  the 
statutory  definition  of  finance  charge 
and  the  specific  exclusions  from  that 
definition.  In  addition,  §  1026.4 
contains  certain  exclusions  from  the 
finance  charge  that  are  not  specifically 
excluded  in  the  statute.  For  example, 
current  §  1026.4(c)  specifically  excludes 
application  fees  and  forfeited  interest 
from  the  definition  of  finance  charge, 
whereas  TILA  does  not. 

There  are  longstanding  concerns 
about  the  “some  fees  in,  some  fees  out” 
approach  to  the  finance  charge  in  TILA 
and  Regulation  Z.  In  1995,  Congress 
directed  the  Board  to  study  the  finance 
charge,  including  the  feasibility  of 
treating  as  finance  charges  all  costs 
required  by  the  creditor  or  paid  by  the 
consumer  as  an  incident  of  the  credit. 

In  April  1996,  the  Board  submitted  its 
report  to  Congress,  in  wlpch  it  noted 
both  the  compliance  difficulties 


Public  Law  104-29,  109  Slat.  271  (1995). 


associated  with  the  existing  finance 
charge  definition,  but  also  the  potential 
drawbacks  of  adopting  an  “all-inclusive 
finance  charge  rule,”  such  as  the 
implementation  costs  for  industry 
(which  it  stated  “would  likely  be  many 
millions  of  dollars”),  the  necessity  of 
reeducation  regarding  the  resulting 
increased  APRs,  and  the  effects  on  the 
usefulness  of  the  APR  caused  by  the 
inclusion  of  optional  services  in  the 
finance  charge.^®'*  The  Board  did  not^ 
recommend  the  adoption  of  an  “all- 
inclusive  finance  charge  rule”  in  the 
report,  but  instead,  stated  it  believed 
that  “further  debate  must  precede  the 
crafting  of  any  proposals  for  statutory 
changes  to  finance  charge  disclosures 
affecting  the  APR.”  ^®® 

Following  that  study,  in  July  1998,  the 
Board  and  HUD  issued  the  Board-HUD 
Joint  Report,  in  which  the  agencies  also 
noted  concerns  with  the  “some  fees  in, 
some  fees  out”  approach  to  the  finance 
charge.^®®  The  Board-HUD  Joint  Report 
states  that  a  fundamental  problem  with 
the  finance  charge  is  that  the  “cost  of 
credit”  has  different  meanings  from  the 
perspective  of  the  consumer  and  the 
creditor.^®^  From  the  creditor’s 
perspective,  the  cost  of  credit  may  mean 
the  interest  and  fee  income  that  the 
creditor  receives  in  exchange  for 
providing  credit  to  the  consumer.^®® 
However,  the  consumer  views  the  cost 
of  credit  as  what  the  consumer  pays  for 
the  credit,  regardless  of  the  persons  to 
whom  such  amounts  are  paid.^®®  The 
current  “some  fees  in,  some  fees  out” 
approach  to  the  finance  charge  largely 
reflects  the  creditor’s,  rather  than  the 
consumer’s,  perspective.  The  Board- 
HUD  Joint  Report  recommended  that  the 
definition  of  finance  charge  be 
expanded  to  what  it  titled  the  “Required 
Cost  of  Credit  Test”  under  which  the 
finance  charge  would  include  “the  costs 
the  consumer  is  required  to  pay  to  get 
the  credit.” 


See  Bd.  Of  Governors  of  the  Fed.  Reserve  Sys., 
Report  to  the  Congress  on  Finance  Charges  for 
Consumer  Credit  under  the  Truth  in  Lending  Act 
10-11  (April  1996),  available  at  http:// 
www.federalreserve.gov/boarddocs/rptcongress/fc_ 
study.pdf. 

'<^^Id.  at  12. 

Bd.  Of  Governors  of  the  Fed.  Reserve  Sys.  & 
U.S.  Dep’t  of  Hous.  &  Urban  Dev.,  Joint  Report  to 
the  Congress  Concerning  Reform  to  the  Truth  in 
Lending  Act  and  the  Real  Estate  Settlement 
Procedures  Act  (July  1998),  available  at  http:// 
w\MK. federalreserve.gov/boarddocs/rptcongress/ 
tila.pdf. 

^^’'Id.  at  10. 

Id. 

^•^Id. 

^™Id.  at  13-16.  A  subsequent  joint  report  issued 
by  HUD  and  the  U.S.  Department  of  the  Treasury 
expressly  adopted  this  recommendation, 
concluding  that  the  “  ‘all  in  approach’  would 
improve  the  APR’s  usefulness  and  at  the  same  time 


In  its  2009  Closed-End  Proposal,  the 
Board  proposed  to  broaden  the 
definition  of  the  finance  charge  in 
closed-end  transactions  secured  by  real 
property  or  a  dwelling,  citing  the  Board- 
HUD  Joint  Report  and  consumer  testing 
conducted  by  the  Board  as  support  for 
an  expanded  approach  to  the  finance 
charge.  74  FR  43232,  43243  (Aug.  26, 
2009).  First,  the  Board  reasoned  that 
excluding  certain  fees  from  the  finance 
charge  undermines  the  effectiveness  of 
the  APR  as  a  measure  of  the  true  cost 
of  credit.  Id.  Second,  the  Board’s  2009 
Closed-End  Proposal  stated  that  the 
numerous  exclusions  from  the  finance 
charger  encourage  lenders  to  shift  the 
cost  of  credit  to  excluded  fees.  Id.  This 
practice  undermines  the  APR’s  utility 
and  has  resulted  in  the  creation  of  new 
so-called  “junk  fees,”  such  as  fees  for 
preparing  loan-related  documents, 
which  are  not  part  of  the  finance  charge. 
Third,  the  Board  cited  the  complexity  of 
the  implementing  rules,  which  create 
significant  regulatory  burden  and 
litigation  risk,  as  support  for  a 
simplified  definition  of  the  finance 
charge.  Id. 

In  light  of  these  concerns  about  the 
finance  charge,  the  Board’s  2009  Closed- 
End  Proposal  would  have  replaced  the 
“some  fees  in,  some  fees  out”  approach 
to  the  finance  charge  for  mortgage  loans 
with  a  more  inclusive  approach  to 
ensure  that  the  finance  charge  and 
corresponding  APR  disclosed  to 
consumers  provide  a  more  complete  and 
useful  measure  of  the  cost  of  credit.  The 
Board  did  not  finalize  its  proposal  prior 
to  the  transfer  of  its  TILA  rulemaking 
authority  to  the  Bureau  in  July  2011. 

The  Bureau’s  Proposal 

For  the  reasons  set  forth  in  the 
Board’s  2009  Closed-End  Proposal,  the 
TILA-RESPA  Proposal  would  have 
revised  the  test  for  determining  the 
finance  charge  in  §  1026.4.  The  Bureau’s 
proposal  would  have  largely  mirrored 
the  Board’s  2009  Closed-End  Proposal, 
with  limited  clarifying  changes. 
Pursuant  to  its  authority  under  TILA 
section  105(a)  and  (f),  Dodd-Frank  Act 
section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b),  the  proposed  rule  would  have 
amended  §  1026.4  to  replace  the  current 
“some  fees  in,  some  fees  out”  approach 
to  the  finance  charge  with  a  more 
inclusive  test  based  on  the  general 
definitiort  of  finance  charge  in  TILA 
section  106(a).  15  U.S.C.  1601  note; 
1604(a),  (f):  12  U.S.C.  5532(a). 


)essen  the  compliance  burden  for  industry.”  U.S. 
Dep’t  of  Treas.  and  U.S.  Dep’t  of  Hous.  and  Urban 
Dev.,  Joint  Report  on  Recommendations  to  Curb 
Predatory  Home  Mortgage  Lending,  available  at 
http://archives.hud.gov/reports/treasrpt.pdf. 
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Under  proposed  §  1026.4,  the  current 
exclusions  from  the  finance  charge 
would  have  been  largely  eliminated  for 
closed-end  transactions  secured  by  real 
property  or  a  dwelling.  Specifically, 
under  the  proposed  rule,  a  fee  or  charge 
would  have  been  included  in  the 
finance  charge  if  it  is  (1)  “payable 
directly  or  indirectly  by  the  consumer” 
to  whom  credit  is  extended,  and  (2) 
“imposed  directly  or  indirectly  by  the 
creditor  as  an  incident  to  or  a  condition 
of  the  extension  of  credit.”  However,  the 
finance  charge  would  have  continued  to 
exclude  fees  or  charges  paid  in 
comparable  cash  transactions.  The 
proposed  rule  also  would  have  retained 
a  few  narrow  exclusions  from  the 
finance  charge:  late  fees  and  similar 
default  or  delinquency  charges 
(excluded  under  current  §  1026.4(c)(2)), 
seller’s  points  (excluded  under  current 
§  1026.4(c)(5)),  amounts  required  to  be 
paid  into  escrow  accounts  if  the 
amounts  would  not  otherwise  be 
included  in  the  finance  charge 
(excluded  under  current 
§  1026.4(c)(7)(v)),  and  premiums  for 
property  and  liability  insurance  under 
certain  conditions  (excluded  under 
current  §  1026.4(d)(2)). 

Effect  on  Other  Rules 

The  Bureau’s  proposed  rule 
recognized  that  a  more  inclusive  finance 
charge  would  affect  coverage  under 
other  laws,  such  aS  higher-priced 
mortgage  loan  (HPML)  and  HOEPA 
protections,  and  would  have 
implications  for  the  Bureau’s  HOEPA, 
Escrows,  Appraisals,  and  Ability-to- 
Repay  rulemakings  under  title  XIV  of 
the  Dodd-Frank  Act.  These  rulemakings 
have  since  been  finalized  by  the 
Bureau. 

Specifically,  absent  further  action  by 
the  Bureau,  the  more  inclusive  finance 
charge  would  have: 

•  Caused  more  closed-end  loans  to 
trigger  HOEPA  protections  for  high-cost 
loans.  The  protections  include  special 
disclosures,  restrictions  on  certain  loan 
features  and  lender  practices,  and 
strengthened  consumer  remedies.  The 
more  inclusive  finance  charge  also 
would  have  affected  both  the  points  and 
fees  test  (which  currently  uses  the 
finance  charge  as  its  starting  point)  and 
.  the  APR  test  (which  under  the  Dodd- 
Frank  Act  depends  on  comparisons  to 
the  average  prime  offer  rate  (APOR))  for 
defining  what  constitutes  a  high-cost 

loan. 


References  to  the  Bureau’s  rulemaJcings  under 
title  XTV  of  the  Dodd-Frank  Act  are  to  the  final  rules 
issued  by  the  Bureau  in  January  2013.  See  part  U.F 
for  a  discussion  of  these  rulemakings. 

Under  rules  implementing  provisions  of  the 
Dodd-Frank  Act,  a  loan  is  defined  as  a  high-cost 


•  Caused  more  loans  to  trigger  Dodd- 
Frank  Act  requirements  to  maintain 
escrow  accounts  for  first-lien  HPMLs 
under  the  Escrows  rulemaking. 

Coverage  depends  on  comparing  a 
transaction’s  APR  to  the  applicable 
APOR. 

•  Caused  more  loans  to  trigger  Dodd- 
Frank  Act  requirements  to  obtain  one  or 
more  interior  appraisals  under  the 
Interagency  Appraisals  rulemaking. 
Coverage  depends  on  comparing  a 
transaction’s  APR  to  the  applicable 
APOR. 

•  Reduced  the  number  of  loans  that 
would  otherwise  be  “qualified 
mortgages”  under  the  2013  ATR  Final 
Rule,  given  that  qualified  mortgages 
cannot  have  points  and  fees  in  excess  of 
three  percent  of  the  total  loan  amount. 
The  changes  also  would  have  decreased 
the  number  of  qualified  mortgages  that 
receive  a  safe  harbflr  from  liability 
under  the  ability-to-repay  provisions 
because  the  2013  ATR  Final  Rule 
provides  that  qualified  mortgages  that 
are  higher-priced  receive  a  rebuttable 
presumption  of  compliance  with  the 
ability-to-repay  requirements,  rather 
than  a  safe  harbor.  In  addition,  more 
loans  would  have  been  required  to 


mortgage,  subject  to  HOEPA  protections,  if  the  total 
points  and  fees  payable  in  connection  with  the 
transaction  exceed  specified  thresholds  (points  and 
fees  coverage  test);  the  transaction’s  APR  exceeds 
the  applicable  average  prime  offer  ate  (APOR)  by  a 
specified  threshold  (APR  coverage  test);  or  the 
transaction  has  certain  prepayment  penalties.  First, 
under  the  points  and  fees  coverage  test,  the 
definition  of  points  and  fees  includes,  as  its  starting 
point,  all  items  included  in  the  finance  charge. 
Therefore,  a  potential  consequence  of  the  more 
inclusive  finance  charge  would  have  been  that  more 
loans  might  exceed  HOEPA’s  points  and  fees 
threshold  because  new  categories  of  charges  would 
have  been  included  in  the  calculation  of  total  points 
and  fees  for  purposes  of  that  coverage  test.  In 
addition,  under  the  APR  coverage  test,  the  more 
inclusive  finance  charge  could  have  resulted  in 
some  additional  loans  being  covered  as  high-cost 
mortgages  because  closed-end  loans  would  have 
had  higher  APRs.  There  are  currently  some 
differences  between  APR  and  APOR,  the  latter  of 
which  is  generally  calculated  using  data  that 
includes  only  contract  interest  rates  and  points  but 
not  other  origination  fees.  See  75  FR  58539,  58660- 
62  (Sept.  24,  2010).  The  current  APR  includes  not 
only  discount  points  and  origination  fees  but  also 
other  charges  the  creditor  retains  and  certain  third- 
party  charges.  The  more  inclusive  finance  charge, 
which  would  have  also  included  most  third-party 
charges,  would  have  widened  the  disparity  between 
the  APR  and  APQR  and  caused  more  closed-end 
loans  to  qualify  as  high-cost  mortgages.  Similar 
implications  would  have  applied  to  each  respective 
rulemaking  in  which  coverage  depends  on 
comparing  a  transaction’s  APR  to  the  applicable 
APOR.  The  Bureau  notes,  however,  that  the  Dodd- 
Frank  Act  expands  HOEPA  to  apply  to  more  types 
of  mortgage  transactions,  including  purchase  money 
mortgage  loans  and  open-end  credit  plans  secured 
by  a  consumer’s  principal  dwelling.  However,  the 
proposed  more  inclusive  finance  charge  would  have 
applied  only  to  closed-end  loans.  Therefore,  the 
more  inclusive  finance  charge  would  not  have 
affected  the  potential  coverage  of  open-end  credit 
plans  under  HOEPA. 


comply  with  separate  underwriting 
requirements  applicable  to  higher- 
priced  balloon  loans,  and  been 
ineligible  for  certain  exceptions 
authorizing  creditors  to  offer 
prepayment  penalties  on  fixed  rate,  non¬ 
higher-priced  qualified  mortgage 
loans. ^73  Again,  status  as  “higher- 
priced”  depends  on  comparing  APR  to 
the  applicable  APOR. 

The  Board  previously  proposed  two 
means  of  reconciling  an  expanded 
definition  of  the  finance  charge  with 
thresholds  for  loan  APR  and  points  and 
fees.  On  several  occasions,  the  Board 
proposed  to  replace  the  APR  with  a 
“transaction  coverage  rate”  (TCR)  as  a 
transaction-specific  metric  a  creditor 
compares  to  the  APOR  to  determine 
whether  the  transaction  meets  the 
higher-priced  loan  threshold  in  current 
§  1026.35(a).  See  76  FR  27390,  27411-12 
(May  11,  2011);  76  FR  11598, 11608-09 
(Mar.  2,  2011);  75  FR  58539,  58660-61 
(Sept.  24,  2010). Although  adopting 
the  TCR  would  mean  that  lenders  would 
have  to  calculate  one  metric  for 
purposes  of  disclosure  and  another  for 
purposes  of  regulatory  coverage,  the 
Board  stated  that  both  metrics  would  be 
simpler  to  compute  than  APR  today 
using  the  current  definition  of  finance 
charge.375  in  addition,  the  Board 
proposed  to  amend  the  definition  of 
points  and  fees  to  retain  the  existing 
treatment  of  certain  charges  in  the 
definition  of  points  and  fees  for 
purposes  of  determining  HOEPA 
coverage.  75  FR  58539,  58636-38  (Sept. 
24,  2010). 


173  Specifically,  the  Dodd-Frank  Act  and  the  2013 
ATR  Final  Rule  generally  prohibit  prepayment 
penalties  on  closed-end,  dwelling-secured  mortgage 
loans,  except  on  fixed  rate  qualified  mortgages  that 
are  not  higher-priced.  For  balloon  loans,  the  Dodd- 
Frank  Act  and  the  2013  ATR  Final  Rule  generally 
require  creditors  to  assess  consumers’  ability  to 
repay  a  higher-priced  loan  with  a  balloon  payment 
using  the  scheduled  payments  required  under  the 
terms  of  the  loan  including  any  balloon  payment, 
and  based  on  income  and  as.sets  other  than  the 
dwelling  itself.  78  FR  6408,  6585  (Jan.  30,  2013). 
Only  consumers  with  substantial  income  or  assets 
would  likely  qualify  for  such  a  loan. 

’74  The  TCR  would  have  been  determined  in 
accordance  with  the  applicable  rules  of  Regulation 
Z  for  the  calculation  of  the  APR  for  a  closed-end 
transaction,  except 'that  the  prepaid  finance  charge 
for  purposes  of  calculating  the  transaction  coverage 
rate  includes  only  charges  that  will  be  retained  by 
the  creditor,  mortgage  broker,  or  affiliates  of  either. 
The  Board’s  proposed  definition  of  TCR  varied 
slightly  between  the  2010  Mortgage  Proposal  and 
the  2011  Escrows  Proposal  as  to  treatment  of 
charges  retained  by  mortgage  broker  affiliates.  In  its 
2012  HOEPA  Proposal,  the  Bureau  proposed  to  use 
the  2011  Escrows  Proposal  version,  which  would 
include  charges  retained  by  broker  affiliates.  77  FR 
49090,  49102  (Aug.  15,  2012). 

’75  To  the  extent  that  creditors  believed  that  it 
would  he  burdensome  to  calculate  two  metrics,  the 
Board’s  proposal  stated  that  thfiy  could  continue  to 
use  APR  for  both  coverage  and  disclosure  purposes. 
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In  the  TILA-RESPA  Proposal,  the 
Bureau  acknowledged  that  it  is  not  clear 
from  the  legislative  history  of  the  Dodd- 
Frank  Act  whether  Congress  was  aware 
of  the  Board’s  2009  Closed-End  Proposal 
to  expand  the  definition  of  finance 
charge  or  whether  Congress  considered 
the  interplay  between  an  expanded 
definition  and  coverage  under  various 
thresholds  addressed  in  the  Dodd-Frank 
Act.  In  light  of  this  fact  and  the 
concerns  raised  by  commenters  on  the 
Board’s  2009  Closed-End  Proposal 
regarding  effects  on  access  to  credit,  the 
Bureau  believed  that  it  was  appropriate 
to  explore  alternatives  to 
implementation  of  the  expanded  finance 
charge  definition  for  purposes  of 
coverage  under  HOEPA  and  the  other 
regulatory  regimes. 

For  this  reason,  the  TILA-RESPA 
Proposal  sought  comment  on  potential 
coverage  threshold  modifications.  In 
particular,  the  proposal  sought  comment 
on  the  prior  Board  proposals  and  other 
potential  methods  of  addressing  the 
impact  of  a  more  inclusive  approach  to 
the  finance  charge  on  affected  regulatory 
regimes.  The  proposal  also  requested 
comment  on  the  potential  advantages 
and  disadvantages  to  both  consumers 
and  creditors  of  using  different  metrics 
for  purposes  of  disclosures  and  for 
purposes  of  determining  coverage  of  the 
affected  regulatory  regimes.  With  regard 
to  the  TCR,  the  Bureau  stated  its  belief 
that  the  potential  compliance  burden 
associated  with  the  two-calculation 
requirement  would  be  mitigated  by  the 
fact  that  both  TCR  and  APR  would  be 
easier  to  compute  than  the  APR  today 
using  the  current  definition  of  finance 
charge.  The  Bureau  also  requested 
comment  on  whether  use  of  the  TCR  or 
other  trigger  modifications  should  be 
optional,  so  that  creditors  could  use  the 
broader  definition  of  finance  charge  to 
calculate  APR  and  points  and  fees 
triMers  if  they  prefeired. 

Finally,  the  Bureau  requested  data 
that  would  allow  it  to  perform  a 
quantitative  analysis  to  determine  the 
impacts  of  a  broader  finance  charge 
definition  on  APR  thresholds  for 
HOEPA  and  the  other  regimes.  In  its 
2009  Closed-End  Proposal,  the  Board 
relied  on  a  2008  survey  of  closing  costs 
conducted  by  Bankrate.com  that 
contained  data  for  hypothetical 
$200,000  loans  in  urban  areas.  Based  on 
that  data,  the  Board  estimated  that  the 
share  of  first-lien  refinance  and  home 
improvement  loans  that  were  then 
subject  to  HOEPA  would  increase  by  0.6 
percent  if  the  definition  of  finance 
charge  were  expanded  as  proposed.  In 
the  TILA-RESPA  Proposal,  the  Bureau 
stated  that  it  was  considering  the  2010 
version  of  that  survey,  but  also  sought 


additional  data  that  would  provide  more 
representative  information  regarding, 
closing  and  settlement  costs  that  would 
allow  for  a  more  refined  analysis  of  the 
proposals.  The  Bureau  generally  sought 
comment  on  its  plans  for  data  analysis, 
as  well  as  additional  data  and  comment 
on  the  potential  impacts  of  a  broader 
finance  charge  definition  and  potential 
modifications  to  the  triggers. 

In  addition  to  the  measures  proposed 
by  the  Board,  the  Bureau  proposed 
language  to  adopt  the  TCR  and  to 
exclude  the  additional  charges  fi'om  the 
HOEPA  points  and  fees  test  in  its  2012 
HOEPA  Proposal.  77  FR  49090  (Aug.  15, 

2012) .  The  2012  Interagency  Appraisals 
Proposal  also  proposed  to  adopt  the 
TCR.  77  FR  54722  (Sept.  5,  2012).  The 
2013  HOEPA,  Escrows,  and  Appraisals 
Final  Rules  did  not  adopt  the  TCR  or 
changes  to  the  points  and  fees  test  to 
account  for  the  expanded  finance 
charge,  but  those  final  rules  noted  the 
Bureau  would  consider  comments  on 
those  aspects  of  the  proposals  in 
conjunction  with  the  rule  addressing  the 
expanded  finance  charge  proposal.  See 
78  FR  6856  (Jan.  31,  2013);  78  FR  4726 
(Jan.  22,  2013);  78  FR  10368  (Feb.  13, 

2013) .  . 

Timing  of  Implementation 

The  TILA-RESPA  Proposal  sought 
comment  on  the  timing  of 
implementation  of  any  changes  to  the 
finance  charge  definition.  The  Bureau 
noted  that  there  is  no  statutory  deadline 
for  issuing  final  rules  to  integrate  the 
mortgage  disclosures  under  TILA  and 
RESPA,  and  that  the  Bureau  expected 
that  it  may  take  some  time  to  conduct 
quantitative  testing  of  the  forms  prior  to 
issuing  final  rules.  However,  the  Bureau 
also  expected  to  issue  several  final  rules 
to  implement  provisions  of  title  XIV  of 
the  Dodd-Frank  Act  by  January  21, 

2013,  including  the  rules  discussed 
above,  that  address  thresholds  for 
compliance  with  various  substantive 
requirements  under  HOEPA  and  other 
Dodd-Frank  Act  provisions.  The  Bureau 
noted  that,  in  some  cases,  the  Dodd- 
Frank  Act  requires  that  regulations 
implementing  title  XIV  of  the  Dodd- 
Frank  Act  take  effect  within  one  yeeir  of 
issuance.  The  Bureau  subsequently 
issued  those  rules  in  January  2013.  The 
rules  will  take  effect  in  January  2014. 

In  the  proposal,  the  Bureau  stated  its 
belief  that  it  would  be  preferable  that 
any  changes  to  the  definition  of  finance 
charge  and  any  related  adjustments  to 
regulatory  triggers  take  effect  at  the 
same  time,  to  provide  for  consistency 
and  efficient  systems  modification.  The 
Bureau  also  believed  that  it  may  be 
advantageous  to  consumers  and 
creditors  to  make  any  such  changes  at 


the  same  time  that  creditors  are 
implementing  new  title  XIV 
requirements  involving  APR  and  points 
and  fees  thresholds,  rather  than  waiting 
until  the  Bureau  finalizes  other  aspects 
of  the  TILA-RESPA  rulemaking,  which 
relates  primarily  to  disclosures.  If  the 
Bureau  expanded  the  definition  of 
finance  charge,  the  Bureau  believed  this 
approach  would  likely  provide  the 
consumer  benefits  of  the  final  rule  at  an 
earlier  date  as  well  as  avoid  requiring 
creditors  to  make  two  sets  of  systems 
and  procedures  changes  focused  on 
determining  which  loans  trigger 
particular  regulatory  requirements. 
However,  given  that  implementation  of 
the  disclosure-related  elements  of  the 
TILA-RESPA  Proposal  would  have 
required  systems  and  procedures 
changes,  the  Bureau  noted  that  there 
may  be  advantages  to  delaying  any 
change  in  the  definition  of  finance 
charge  and  any  related  adjustments  to 
regulatory  triggers  until  those  changes 
occurred.  The  Bureau,  therefore, 
requested  comment  on  how  to  sequence 
the  changes,  and  the  benefits  and  costs 
to  both  consumers  and  industry  of  both 
approaches. 

After  the  Bureau  issued  the  TILA- 
RESPA  Proposal,  the  Bureau  received 
informal  feedback  regarding  the  timing 
of  implementation  and  determined  that 
it  was  appropriate  to  address  the 
expanded  finance  charge  proposal  in 
conjunction  with  the  TILA-RESPA 
Final  Rule,  rather  than  with  the 
Bureau’s  Title  XIV  Rulemakings  that 
were  issued  in  January  2,013.  For  this 
reason,  the  Bureau  extended  the 
comment  period  for  comments  related 
to  the  expanded  finance  charge  and 
published  its  intention  regarding  the 
timing  of  a  final  rule  related  to  the 
finance  charge  definition.  See  77  FR 
54843  (Sept.  6,  2012). 

Comments 

The  Bureau  received  several  hundred 
comments  on  this  aspect  of  the  TILA- 
RESPA  Proposal.  Industry  commenters 
and  one  large  consumer  advocacy  group 
commenter  generally  opposed  finalizing 
the  expanded  finance  charge  at  this 
time.^7®  While  some  industry 
commenters  supported  the  idea  of 


addition  to  commenting  on  the  threshold 
question  of  whether  the  Bureau  should  adopt  a 
more  inclusive  finance  charge,  commenters  also 
argued  that  certain  specific  exclusions  from  the 
finance  charge  should  be  retained  or  removed  in  the 
event  the  Bureau  moves  to  a  more  inclusive  finance 
charge  (for  example,  voluntary  credit  insurance  and 
title  insurance  charges).  Because  the  Bureau  is  not 
adopting  a  more  inclusive  finance  charge  definition 
at  this  time,  those  comments  are  not  specifically 
addressed  here.  The  Bureau  will  evaluate  those 
comments  separately  in  the  event  the  Bureau 
decides  to  propose  the-more  inclusive  finance 
charge  at  a  later  date. 
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improving  the  APR  to  make  it  a  more 
useful  metric  for  consumers  and 
simplify  the  calculation,  many  asserted 
that  the  Bureau  had  not  sufficiently 
considered  the  impact  of  the  proposed 
provisions  in  light  of  the  significant 
regulatory  changes  taking  place  as  a 
result  of  the  Bureau’s  Title  XIV 
Rulemakings.  They  also  asserted  that 
sweeping  changes  to  the  finance  charge 
calculation  would  be  overly 
burdensome  in  light  of  the  Bureau’s 
other  rulemakings.  One  large  consumer 
advocacy  group  commenter,  while 
generally  supporting  the  expanded 
definition,  argued  that  the  Bureau 
should  not  adopt  the  expanded  finance 
charge  definition  at  this  time  because  of 
complications  that  would  arise  due  to 
the  Bureau’s  other  rulemakings.  That 
commenter  stated  also  that  the  Bureau 
should  further  study  the  impact  of  the 
expanded  finance  charge  on  its  other 
rulemakings. 

Industry  commenters  and  one 
consumer  advocacy  group  commenter 
also  cited  the  effect  that  a  more 
inclusive  finance  charge  would  have  on 
coverage  thresholds  under  the  HOEPA, 
HPML,  and  the  ATR-QM  rulemakings 
as  a  significant  factor  weighing  against 
finalizing  the  proposal.  Such 
commenters  also  noted  the  impact  an 
expanded  finance  charge  would  have  on 
State  high-cost  lending  laws.  These 
commenters  asserted  that,  absent 
adjustments  by  the  Bureau  and  State 
legislatures,  the  proposal  could  reduce 
access  to  mortgage  credit,  particularly 
for  smaller  loans  and  fqy borrowers  at 
the  lower  end  of  the  crejtji,^, spectrum. 

For  example,  a  national  jconsumer 
advocacy  group  cgmmenteri  estimated 
that  the  expanded, finance:  charge  would 
add  approximately.  0.9  percep^tp  3.5 
percent  to  points  and  fee^,  depepding 
on  loan  size  and  certain  settlement  cost 
assumptions,  and  would  cause  the  APR 
to  rise  by  roughly  0.10  percent  to  0.52 
percent,  depending  on  loan  size  and 
interest  rate.  Small  entities,  including  a 
national  trade  association  of  community 
banks,  expressed  concern  that  if  the 
proposal  resulted  in  more  loans  being 
classified  as  HOEPA  loans  or  HPMLs, 
they  may  be  forced  to  exit  the  mortgage 
market  either  due  to  increased 
compliance  costs  associated  with  these 
loans  (such  as  the  requirement  to 
maintain  escrow  accounts  for  HPMLs) 
or  because  the  loans  will  not  be  saleable 
on  the  secondary  market.  These 
concerns  were  echoed  in  comment 
letters  fi’om  the  U.S.  House  of 
Representatives  Committee  on  Small 
Business  and  the  Small  Business 
Administration  Office  of  Advocacy. 
Some  industry  commenters  questioned 


whether  the  Bureau  thoroughly 
considered  the  implications  of  the 
expanded  finance  charge  on  coverage 
thresholds  as  they  would  be  revised  by 
the  Bureau’s  Title  XIV  Rulemakings. 
Similar  concerns  were  expressed  by  the 
Small  Business  Review  Panel  and 
industry  feedback  provided  in  response 
to  the  Small  Business  Review  Panel 
Outline.  See  Small  Business  Review 
Panel  Report  at  25.  Some  industry 
commenters  also  questioned  the 
Bureau’s  authority  to  remove  statutory 
exclusions  from  the  finance  charge. 

Industry  commenters  (including 
numerous  small  entities),  the  U.S. 

House  of  Representatives  Committee  on 
Small  Business,  and  the  SBA  also  cited 
significant  upfront  implementation 
costs  as  a  reason  not  to  adopt  the 
expanded  finance  charge  definition. 
These  commenters  stated  that  to 
accommodate  the  changes,  institutions 
would  be  required  to  reprogram,  test, 
and  implement  significant  changes  to 
current  systems,  update  written 
materials,  and  train  employees. 
Commenters  noted  that  this  would  be 
particularly  burdensome  for  small 
creditors,  would  potentially  cause  some 
small  creditors  to  exit  the  residential 
mortgage  market,  and  could  increase  the 
cost  of  credit.  One  credit  union 
commenter  and  a  State  credit  union 
trade  association  estimated  costs  of 
$40,000  or  more  to  implement  the 
changes,  in  addition  to  the  time  needed 
for  training.  An  organization  that 
operates  an  APR  calculation  engine 
used  by  some  credit  unions  estimated  it 
would  take  betiVeen  500  and  1,000 
hours  of  work  time  to  updatfe  that 
system,  in  addition  to  staff  training 
time.  In  addition,  industry  commenters 
cited  ongoing  compliance  costs  as  a 
reason  not  to  finalize;  the  proposal. 
Numerous  indhstry  Domm^htdrs  and  a 
national  association  hf  Statd  Housing 
agencies  argued  that  the  proposed 
finance  charge  definition  would  require 
maintaining  separate  systems  for 
calculating  the  APR  for  mortgages  and 
non-mortgages,  which  would  increase 
compliance  burdens. 

Some  industry  commenters  stated  that 
including  third-party  closing  costs  that 
are  not  controlled  by  the  creditor  in  the 
finance  charge  may-increase  litigation 
risk.  For  example,  one  industry  trade 
association  commenter  noted  that 
litigation  risk  would  increase  due  to  the 
increased  possibility  for  calculation 
errors  in  a  material  disclosure 
associated  with  extended  rescission 
rights.  Similarly,  one  consumer 
advocacy  group  commenter  noted  that 
the  simplified  calculation  would  reduce 
homeowners’  ability  to  use  TILA 
violations  to  save  their  homes  fi’om 


foreclosure,  presumably  due  to  the  fact 
that  a  simplified  finance  charge 
definition  would  lead  tn  fewer  technical 
violations  of  the  rules  regarding 
disclosure  of  the  finance  charge  and 
APR,  which  are  material  disclosures 
that,  if  not  provided  accurately,  toll  the 
time  limitations  for  invoking  the  right  of 
rescission. 

Some  industry  commenters,  including 
national  and  State  trade  associations, 
stated  that  the  Bureau  has  not 
sufficiently  demonstrated  the  benefit  of 
the  proposed  changes  and  urged  the 
Bureau  to  conduct  further  analysis  of 
the  benefits  of  the  expanded  finance 
charge  before  finalizing  the  proposed 
rule.  This  is  similar  to  industry  feedback 
provided  in  response  to  the  Small 
Business  Review  Panel  Outline.  For 
example,  some  commenters  noted  that 
the  Bureau  has  not  engaged  in  any 
consumer  testing  to  determine  if 
consumers  will  better  understand  the 
finance  charge  or  APR  disclosures  using 
an  expanded  finance  charge  definition 
than  under  the  current  framework  and 
suggested  that  the  Bureau  engage  in 
further  testing  before  finalizing  the  rule. 
Similarly,  many  industry  commenters, 
including  a  national  trade  association  of 
community  banks,  argued  that  a  more 
inclusive  finance  charge  would  not 
improve  consumer  understanding  of  the 
APR  because  consumers  do  not 
understand  the  APR  and  do  not  use  it 
when  comparing  loans.  Some 
commenters  cited  the  Bureau’s  own 
consumer  testing  and  prior  Board 
consumer  testing  cited  in  the  TILA- 
RESPA  Propofeal  as  support  for  this 
position.  They  also  argued  that  the 
aspect  of  theililLA-RESPA  Proposal  that 
would  haveierhphasized  other 
disclosures  over  the  APR  and  finance 
charge  disclosures  undercuts  any 
assertion  by  the  Bureau  that  the 
expanded  finance  charge  would  aid 
consumer  comprehension.  Several  small 
entity  commenters  argued  that  some 
consumers  would  be  confused  by  the 
expanded  finance  charge  because  they 
are  accustomed  to  the  current  APR. 

On  the  other  hand,  most  consumer 
advocacy  group  commenters  and  two 
State  attorneys  general  supported  the 
proposed  changes  to  the  finance  charge, 
generally  agreeing  with  the  Board  and 
Bureau  analysis  that  the  expanded 
finance  charge  would  more  accurately 
disclose  the  cost  of  credit  and  enhance 
consumers’  ability  to  comparison  shop, 
and  would  therefore  benefit  consumers. 
For  example,  one  national  non-profit 
organization  focusing  on  low-income 
consumer  issues  noted  that  eliminating 
the  numerous  exclusions  from  the 
current  definition  of  finance  charge 
would  simplify  compliance  and 
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examinations,  while  discouraging  fee 
manipulation.  The  State  attorneys 
genei^  likewise  ^reed  that  a  more 
inclusive  dehnition  of  Hnance  charge 
would  make  it  easier  for  consumers  to 
compare  loans  and  easier  for  lenders  to 
calculate  the  APR. 

Some  industry  commenters  stated  that 
having  separate  APR  calculations  for 
closed-end  and  open-end  credit  could 
contribute  to  consumer  confusion, 
particularly  for  consumers  comparing 
home  equity  lines  of  credit  (HELOCs) 
with  closed-end  home  equity  lo€ms. 
Similarly,  consumer  advocacy  group 
commenters  stated  that  the  proposed 
changes  should  apply  to  all  forms  of 
credit  or,  at  a  minimum,  both  to 
HELOCs  and  closed-end  mortgages. 

One  industry  trade  association 
commenter  noted  that  it  is  not  clear  that 
the  expanded  finance  charge  would 
reduce  the  use  of  junk  fees  and  third- 
party  service  providers  because  upfront 
fee-rate  tradeoffs  are  largely  determined 
in  the  capital  markets  and  are 
independent  of  APR  considerations. 
Some  industry  commenters  argued  that 
the  proposed  chemges  to  the  finance 
charge  would  lead  to  price  fixing  and 
other  anticompetitive  behavior  by  large 
institutions  with  the  ability  to  influence 
settlement  service  provider  fees.  In 
contrast,  smaller  institutions  that  do  not 
have  the  ability  to  assert  such  influence 
over  third-p€urty  pricing  would  be  priced 
out  of  the  market.  This  would  reduce 
consumer  choice  and  raise  prices  in  the 
long  run.  However,  one  consumer 
advocacy  group  commenter  cited  the 
current  approach  to  the  finance  charge, 
which  excludes  certain  third  party 
charges,  as  creating  hundreds  of  dollars 
in  junk  fees  for  consumers  and  noted 
that  an  expanded  finance  charge 
definition  could  reduce  costs  to 
consumers. 

Industry  commenters  generally 
supported  adjustments  to  coverage 
thresholds  to  mitigate  the  impact  of  an 
expanded  finance  charge,  if  the 
expanded  finance  charge  were  adopted. 
Most  such  commenters  favored  direct 
adjustments  to  the  numeric  APR-based 
thresholds  over  adopting  the  TCR  as  a 
new  metric.  However,  one  mortgage 
company  commenter  stated  that  the 
TCR  is  complicated,  difficult  to 
document,  and  would  create 
compliance  burden.  On  the  other  hand, 
most  consumer  advocacy  group 
commenters  and  a  joinf  letter  from  civil 
rights  organizations  opposed  any 
adjustments  to  the  APR-based 
thresholds  to  account  for  an  expanded 
finance  charge.  Some  consumer 
advocacy  group  commenters  asserted 
that  very  few  loans  would  be  considered 
high-cost  even  under  the  new  rules. 


These  commenters  asserted  that 
creditors  in  these  loans  can  and  should 
reduce  their  closing  costs  or  interest  rate 
to  escape  that  designation.^^^ 

Final  Rule 

For  the  reasons  set  forth  below,  the 
Bureau  has  determined  not  to  finalize 
the  proposed  change  to  the  definition  of 
finance  charge  and  instead  to  leave  the 
current  definition  unchanged  at  this 
time.  The  Bureau  will,  instead,  revisit 
this  issue  in  conjunction  with  the 
assessment  that  it  is  required  to  do  of 
each  significant  rule  it  issues  no  later 
than  five  years  after  the  effective  date  of 
such  rules  under  Dodd-Frank  Act 
section  1022(d). 

As  described  in  the  TILA-RESPA 
Proposal,  the  Bureau  believes  that  an 
expanded  finance  charge  definition 
could  result  in  disclosures  that  more 
meaningfully  represent  the  cost  of 
credit,  ease  compliance  and 
examination  burdens  in  the  long  run, 
and  reduce  the  cost  of  credit  for  some 
consumers  by  discouraging  creditors 
from  shifting  costs  to  fees  that  are 
excluded  from  the  finance  charge. 
However,  before  finalizing  any  changes 
to  the  finance  charge  definition,  the 
Bureau  believes  it  is  appropriate  to 
further  study  the  potential  impacts  of 
the  expanded  finance  charge  under  the 
regulatory  regime  revised  by  the  Dodd- 
Frank  Act,  collect  additional  data  on  the 
impact  of  changes  to  the  finance  charge 
definition  on  APR,  and  evaluate  the 
effect  an  expanded  finance  charge 
definition  would  have  on  consumer 
understanding  of  the  finance  charge  and 
APR  disclosures  in  light  of  the  TILA- 
RESPA  Final  Rule. 

Although  changes  to  the  finance 
charge  definition  are  not  being  finalized 
at  this  time,  the  Bureau  is  committed  to 
continuing  to  collect  data  and  analyze 
the  consume)[*ben^ts  of  aii'expanded 
finance  charge,  as  well  as  the  effect  of 
an  expanded  finance  charge  on  laws 
with  coverage  thresholds  that  are 
dependent  on  the  finance  charge  and 
APR,  including  State  high-cost  loan 
statutes.  As  noted,  the  Bureau  expects  to 
revisit  this  issue  in  conjunction  with  the 
mandatory  five-year  review  of  the 
Bureau’s  Title  XIV  Rulemakings  and  the 
TILA-RESPA  Final  Rule  under  section 
1022  of  the  Dodd-Frank  Act.  As 
described  below,  the  Bureau  believes 
that  it  may  have  access  to  additional 
data  within  the  next  five  years  which 
could  be  used  to  conduct  such  an 


’^Comments  regarding  the  broader  definition  of 
the  finance  charge  or  potential  mitigation  measures 
submitted  to  the  other  Title  XIV  Rulemakings  are 
not  specifically  described  here  because  the  Bureau 
is  not  adopting  the  proposed  amendment  to  the 
definition  of  the  finance  charge. 


analysis.  To  the  extent  the  Bureau 
concludes  that  an  expanded  finance 
charge  definition  may  be  appropriate  at 
that  time,  the  Bureau  would  issue  a  new 
proposed  rule,  setting  forth  any  new 
data  relied  upon,  to  provide  the  public 
an  opportunity  to  comment  on  that  data 
and  on  the  Bureau’s  analysis  of  this 
'issue. 

The  Bureau  believes  it  is  appropriate 
to  postpone  any  changes  to  the  finance 
charge  definition  until  industry  has 
fully  implemented  the  Title  XIV 
Rulemakings  and  the  TILA-RESPA 
Final  Rule  and  those  rules  have  been  in 
effect  for  a  meaningful  period  of  time. 
This  approach  would  allow  the  Bureau 
to  take  into  account  the  effects  of  those 
rules  on  the  mortgage  market  and  access 
to  credit  under  the  revised  regulatory 
regime  and  allow  industry  to  make 
changes  to  systems  and  processes,  as 
appropriate,  without  being  required 
subsequently  to  factor  into  such  changes 
the  increased  finance  charge  and  APRs 
that  would  result  from  finalization  of 
the  proposed  definition  of  finance 
charge.  As  discussed  above,  an 
expanded  finance  charge  definition 
would  impact  other  rules  that  depend 
on  the  finance  charge  or  APR  to  define 
coverage,  including  the  Bureau’s 
recently-issued  rules  related  to  HOEPA, 
ATR,  Escrows,  and  Appraisals.  For  this 
and  other  reasons,  the  Bureau 
understands  that  each  of  its  Dodd-Frank 
Act  mortgage  rulemakings,  including 
the  TILA-RESPA  Final  Rule,  has  the 
potential  to  affect  aspects  of  the 
mortgage  market,  including  loan  pricing 
and  the  types  and  amounts  of  settlement 
charges  and  other,  fees  that  are  typically 
associated  withi  mortgage  transactions. 
For  example,  the  Dodd-Frank  Act’s 
three  perceiit  limjt  on  points  and  fees 
for  qualified  mortgages  may  cause  some 
creditors  to  restructure  their  current 
business  or  pricing  models  in  order  to 
remain  below  that  threshold.  The 
revised  rules  related  to  permissible 
changes  in  estimated  settlement  charges 
discussed  below  in  the  section-by¬ 
section  analysis  of  §  1026.19(e)  may 
have  a  similar  effect. 

As  noted  above,  numerous  industry 
commenters  and  a  large  consumer 
advocacy  group  commenter  cited  the 
Bureau’s  other  rulemakings  and  the 
need  to  evaluate  the  proposed  changes 
in  light  of  the  new  regulatory  regime  as 
a  significant  factor  in  their  assessment 
that  the  Bureau  should  not  finalize  the 
expanded  finance  charge  definition  at 
this  time.  The  Bureau  has  considered 
the  potential  effects  of  the  Bureau’s 
recently-issued  rules  on  the  market  and 
the  comments  received  and  determined 
it  is  appropriate  to  further  study  the 
expanded  finance  charge  once  industry 
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has  fully  implemented  the  new  rules 
and  the  market  has  adapted  to  those 
changes. 

In  addition,  the  Bureau  currently 
lacks  data  to  model,  across  a  wide 
spectrum  of  the  market,  the  impact  of  an 
expanded  finance  charge  on  APR.  As 
discussed  above,  numerous  commenters 
urged  the  Bureau 'to  conduct  further 
study  of  the  impact  of  the  expanded 
finance  charge  before  finalizing  that 
aspect  of  the  TILA-RESPA  Proposal. 
Because  the  Bureau  cannot  model  the 
effect  of  an  expanded  finance  charge  on 
APR,  the  Bureau  also  cannot  fully 
evaluate  at  this  time  whether,  and  to 
what  extent,  to  adopt  mitigation 
measures  that  would  address  the  effect 
of  an  expanded  finance  charge  on  other 
rules  that  use  the  APR  or  finance  charge 
as  a  metric  to  define  coverage. 
Characterizing  the  impact  of  the 
expanded  finance  charge  on  APR 
requires  an  understanding  of  how  the 
cost  of  fees  and  services  veny  with  loan 
size  and  other  observable  loan 
characteristics.  The  relationship 
between  characteristics  such  as  loan 
size  and  interest  rate  and  the  difference 
between  the  APR  under  the  current 
definition  and  the  proposed  expanded 
definition  cannot  be  described  by  a 
simple  formula.  Changes  to  the  APR 
using  the  formula  for  determining  the 
APR  under  appendix  J  to  Regulation  Z 
are  not  monotonic.  For  example,  the 
appraisal  fee  for  a  low-dollar  value  rural 
property  may  be  higher  than  the 
appraisal  fee  for  a  high-dollar  value 
suburban  home,  resulting  in  a  larger 
associated  increase  in  the  APR  for  the 
lower-dollar  value  property.  This  makes 
the  effect  of  an  expanded' finance  charge 
on  APR  difficult  to  model  without 
itemized  data  that  spans  a  wide 
spectrum  of  the  market.  *£> 

As  noted  above,  the  Board’s  2009 
Closed-End  Proposal  relied  on  a  2008 
survey  of  closing  costs  conducted  by 
Bankrate.com  to  assess  the  effect  an 
expanded  finance  charge  definition 
would  have  on  APR.  The  TILA-RESPA 
Proposal  did  not  provide  a  similar 
analysis,  but  noted  that  it  was 
considering  the  2010  version  of  the 
Bankrate.com  survey  as  an  appropriate 
dataset  to  model  the  impacts  of  the 
proposal,  and  requested  additional  data 
that  would  provide  more  representative 
information  regarding  closing  and 
settlement  costs.  Since  the  TILA-RESPA 
Proposal  was  issued,  the  Bureau  has 
determined  that  an  analysis  of  the  2010 
Bankrate.com  data  is  not  appropriate 
because  the  Bankrate.com  survey 
focuses  on  closing  costs  for  a  single  type 
of  fixed  rate  loans,  and  also  not  feasible 
because  the  Bureau  does  not  have  access 
to  the  survey’s  micro  data  of  itemized 


charges.  In  addition,  in  response  to  the 
request  for  data  in  the  TILA-RESPA 
Proposal,  the  Bureau  did  not  receive 
data  with  which  it  could  conduct  an 
analysis  of  the  impact  of  the  expanded 
finance  charge  on  APRs  for  a  wide 
variety  of  loans. 

Since  the  proposal,  however,  the 
Bureau  received  voluntary  data 
submissions  of  electronic  RESPA 
settlement  statement  information  from 
three  large  lenders,  a  possibility 
discussed  in  the  TILA-RESPA  Proposal. 
See  77  FR  51116,  51270  (Aug.  23,  2012). 
This  voluntary  data  submission  is  the 
only  data  the  Bureau  currently  has  that 
itemizes  fees  and  charges.  Using  this 
data,  the  Bureau  was  able  to  take  a 
preliminary  step  in  considering  the 
economy-wide  impact  of  the  proposed 
changes  on  the  APR  and  on  tbe  coverage 
of  other  rules.  Analysis  of  the  fixed  rate 
first  lien  loans  in  the  data  did  not  show 
a  strong  correlation  between  the 
increase  in  the  finance  charge  associated 
with  the  proposed  expanded  definition 
and  the  APR  resulting  from  such 
increase,  or  a  strong  correlation  between 
the  increase  in  the  finance  charge  and 
the  loan  amount.  This  is  consistent  with 
the  fact  that  increases  in  the  finance 
charge  do  not  result  in  affine  (j.e., 
correlated  or  linear)  transformations  of 
the  APR.  Also,  since  the  data  is  from 
three  lenders,  it  is  not  sufficient  for  the 
Bureau  to  model  the  effect  of  the 
expanded  finance  charge  on  APRs 
across  the  market.  For  example,  to  the 
extent  that  these  three  lenders  operate 
in  particular  segments  of  the  market  or 
have  firm-specific  conventions  for  how 
they  itemize  charges  and  fees,  the  data 
provided  is  not  representative  of  the 
national  mortgage  market.  A  more 
thorough  analysis  of  t,he  effect  of  an 
expanded  finance  charge  definition  on 
APR  would  require  more  representative 
data  that  includes  itemized  settlement 
charges,  which  is  not  currently  available 
to  the  Bureau. 

The  Bureau  expects  that  new  sources 
of  data  on  itemized  settlement  costs  may 
be  available  in  the  next  five  years.  For 
example,  the  Bureau  believes  that 
electronic  retention  of  data  from  the 
integrated  disclosure  forms  may  become 
common  practice.  If  this  is  the  case, 
more  robust  data  may  be  available  to  the 
Bureau  for  analysis.  In  addition,  if 
particular  settlement  charges  are 
discernible  from  new  data  standards 
required  to  be  reported  under  HMDA  by 
Dodd-Frank  Act  section  1094  (which 
amended  section  304  of  HMDA),  the 
distribution  of  these  charges  for  HMDA 
reporters  may  be  leveraged  to  construct 
estimates  of  the  impacts  of  including  or 


excluding' these  costs  from  the  APR.^^s 
These  sources  of  data  may  assist  the 
Bureau  in  conducting  an  analysis  of  the 
effect  of  changes  to  the  finance  charge 
on  APR  and  on  coverage  thresholds. 

As  noted  in  the  proposal,  the  Bureau 
believes  that  creditors  could  ultimately 
benefit  from  a  streamlined  finance 
charge  definition  that  is  simpler  to 
calculate  than  the  current  definition, 
particularly  given  the  increased 
significance  of  coverage  thresholds 
under  the  Title  XIV  Rulemakings. 
However,  the  Bureau  does  not  believe  it 
is  appropriate  to  finalize  such  changes 
before  the  Bureau  has  had  the 
opportunity  to  study  the  effect  of  the 
expanded  finance  charge  and  APR 
across  the  mortgage  market  and  using 
the  coverage  thresholds  as  revised  by 
the  Dodd-Frank  Act  and  the  Bureau’s 
recently-issued  Title  XIV  Rulemakings. 

Further,  postponing  consideration  of 
any  changes  to  the  expanded  finance 
charge  definition  would  allow  the  , 
Bureau  to  continue  to  study  the  effect  .of 
the  expanded  finance  charge  on 
consumer  understanding  of  the  APR 
disclosure.  As  described  in  the  TILA- 
RESPA  Proposal,  the  Bureau  believes 
that  an  expanded  finance  charge 
definition  could  increase  consumer 
understanding  of  the  APR  disclosures 
by  more  accurately  reflecting  the  cost  of 
credit  to  consumers.  However,  the 
Bureau  also  recognizes  concerns  by 
some  commenters  that,  even  under  an 
expanded  finance  charge  definition,  the 
APR  is  limited  in  its  usefulness  as  a 
measure  of  the  cost  of  credit.  For 
example,  it  is  not  always  the  case  that 
a  loan  with  a‘lower  APR  is  the  “best” 
loan  for  a  conSutner  because  consumers 
have  different  time  horizons  with 
respect  to  their  financing  decisions  and 
because  loans  with  different  interest 
rate-poinUcombinations  will  have 
different  APRs.  A  consumer  who 
expects  to  sell  or  refinance  a  property 
within  a  short  time  horizon  may  benefit 
from  making  a  different  rate-point 
tradeoff  than  a  consumer  who  expects  to 
hold  the  loan  long  term.  For  this  reason. 


'78  Section  1094  of  the  Dodd-Frank  Act  amends 
HMDA  to  expand  the  scope  of  information  relating 
to  mortgage  applications  and  loans  that  must  be 
compiled,  maintained,  and  reported  under  HMDA, 
including  the  ages  of  loan  applicants  and 
mortgagors,  information  relating  to  the  points  and 
fees  payable  at  origination,  the  difference  between 
the  annual  percentage  rate  asaociated  with  the  loan 
and  benchmark  rates  for  all  loans,  the  term  of  any 
prepayment  penalty,  the  value  of  real  property  to 
be  pledged  as  collateral,  the  term  of  the  loan  and 
of  any  introductory  interest  rate  for  the  loan,  the 
presence  of  contract  terms  allowing  non-amortizing 
payments,  the  origination  channel,  and  the  credit 
scores  of  applicants  and  mortgagors.  The  Bureau  is 
in  the  prerule  stage  of  incorporating  these 
amendments  to  HMDA  into  its  Regulation  C,  12 
CFR  part  203,  which  implements  HMDA. 


79780  Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


the  Bureau  believes  that  a  rule  adopting 
an  expanded  finance  charge  definition 
would  likely  need  to  be  accompanied  by 
a  broader  initiative  to  assist  consumer 
understanding  of  the  APR.  Postponing 
changes  to  the  finance  charge  definition 
will  allow  the  Bureau  to  study 
consumer  understanding  of  the 
disclosures  further  and,  if  appropriate, 
develop  other  measures  to  aid  consumer 
understanding  that  could  supplement  a 
revised  finance  charge  definition. 

In  addition,  because  of  consumer 
testing  that  shows  that  consumers  do 
not  rely  primarily  on  the  APR  when 
shopping  for  a  loan,  and  the  statutory 
mandate  to  combine  the  disclosures 
required  by  TILA  and  RESPA,  the 
TILA-RESPA  Final  Rule  emphasizes  on 
the  first  page  of  the  Loan  Estimate  and 
Closing  Disclosure  information  that 
consumers  more  readily  understand 
(such  as  the  interest  rate  and  the  cash 
to  close  amount).  To  reduce  potential 
confusion  between  the  APR  and  the 
interest  rate  and  to  focus  on  more 
readily  understandable  information,  the 
APR  is  on  the  final  page  of  the 
integrated  disclosures.  See  the  section- 
by-section  analysis  of  §§  1026.37(1)(2) 
and  1026.38(o)(4).  The  Bureau  believes 
it  is  appropriate  to  evaluate  consumer 
benefits  of  an  expanded  finance  charge 
in  light  of  these  changes  to  the 
disclosure.  However,  the  Bureau  has  not 
tested  the  APR  disclosure  on  the 
integrated  forms  using  an  expanded 
finance  charge  definition,  so  the  Bureau 
may  determine  it  is  appropriate  to 
conduct  additional  testing  of  the 
integrated  disclosures  with  an  expanded 
finance  charge  before  making  a 
determination  as  to  whether  changes  to 
the  finance  charge  definition  are 
appropriate. 

The  Bureau  also  recognizes  that  the 
proposed  change  to  the  definition  of 
finance  charge  would  create  upfront 
implementation  costs  for  creditors 
required  to  update  systems  and  train 
staff  on  the  new  calculations.  As 
discussed  above,  numerous  commenters 
suggested  that  these  burdens  are 
significemt,  particularly  for  small 
institutions,  and  would  be  especially 
burdensome  in  light  of  the  costs  and 
burdens  of  implementing  the  Bureau’s 
Title  XIV  Rulemakings  and  the  TILA- 
RESPA  Final  Rule.  These  commenters 
stated  that  industry  is  under  enormous 
strain  to  absorb  and  implement  the 
Bureau’s  Title  XIV  Rulemakings,  which 
are  required  by  the  Dodd-Frank  Act,  and 
that  the  Bureau  should  delay 
discretionary  changes  to  the  rules  until 
industry  has  implemented  the  required 
changes.  Upfront  implementation  costs 
could  also  be  increased  if  the  Bureau 
were  to  adopt  certain  mitigation 


measures  to  address  the  effect  of  an 
expanded  finance  charge  on  coverage 
thresholds  for  other  rules.  As  discussed 
in  the  TILA-RESPA  Proposal,  the 
Bureau  believes  that  the  costs  to  update 
systems  could  be  mitigated  for  some 
creditors  if  undertaken  in  conjunction 
with  implementation  of  the  TILA- 
RESPA  Final  Rule.  However,  some 
commenters  have  stated,  and  the  Bureau 
has  heard  from  other  feedback  from 
small  creditors,  that  small  creditors  may 
exit  the  residential  mortgage  market  if 
upfront  implementation  costs  are  too 
burdensome,  which  could  increase  the 
cost  of  credit  for  some  consumers.  For 
this  reason,  the  Bureau  believes  it  is 
appropriate  to  postpone  finalizing  any 
changes  to  the  finance  charge  definition 
until  the  Bureau’s  other  mortgage- 
related  Dodd-Frank  Act  rulemakings  are 
fully  implemented  and  to  evaluate  the 
.  potential  benefits  and  implementation 
burdens  at  that  time. 

Finally,  postponing  consideration  of 
changes  to  the  finance  charge  definition 
will  allow  the  Bureau  to  study  an 
additional  expansion  of  the  finance 
charge  definition  for  HELOCs,  which 
could  result  in  a  single  APR  for 
mortgage  credit.  This  could  aid 
comparison  of  closed-end  and  open-end 
mortgage  credit  for  consumers  and 
address  concerns  expressed  by  some 
commenters  that  having  one  APR 
calculation  for  open-end  mortgage  credit 
and  a  separate  definition  for  closed-end 
mortgage  credit  could  impair 
consumers’  ability  to  compare  closed- 
end  home  equity  loans  with  HELOCs 
and  increase  compliance  costs  for 
creditors. 

For  the  aforementioned  reasons,  the 
Bureau  is  not  finalizing  the  expanded 
definition  of  the  finance  charge  at  this 
time.  The  Bureau  will  study  the  issue  in 
connection  with  its  five-year  review  of 
the  TILA-RESPA  Final  Rule  and  its 
other  Title  XIV  Rulemakings  under 
Dodd-Frank  Act  section  1022.  In  the 
event  the  Bureau  determines  it  may  be 
appropriate  to  move  forward  with  an 
expanded  finance  charge  definition,  the 
Bureau  will  issue  a  new  proposal  and 
publish  for  public  comment  any  new 
data  in  support  of  that  proposal  before 
issuing  a  final  rule. 

Section  1026.17  General  Disclosure 
Requirements 

In  the  TILA-RESPA  Proposal,  the 
Bureau  proposed  conforming 
amendments  to  §  1026.17  to  reflect  the 
proposed  rules  regarding  the  format, 
content,  and  timing  of  disclosures  for 
elosed-end  transactions  secured  by  real 
property,  other  than  reverse  mortgages 
subject  to  §  1026.33,  in  proposed 
§§1026.37  and  1026.38. 


17(a)  Form  of  Disclosures 
TILA  section  128(b)(1)  provides  that 
the  disclosures  required  by  TILA 
sections  128(a)  and  106(b),  (c),  and  (d) 
must  be  conspicuously  segregated  from 
all  other  terms,  data,  or  information 
provided  in  connection  with  the 
transaction,  including  any  computations 
or  itemizations.  15  U.S.C.  1638(a),  (b)(1); 
15  U.S.C.  1605(b),  (c),  (d).  In  addition, 
TILA  section  122(a)  requires  that  the 
“annual  percentage  rate”  and  “finance 
charge”  disclosures  be  more 
conspicuous  than  other  terms,  data,  or 
information  provided  in  connection 
with  the  transaction,  except  information 
relating  to  the  identity  of  the  creditor. 

15  U.S.C.  1632(a).  Current  §  1026.17(a) 
implements  these  statutory  provisions. 
Current  §  1026.17(a)(1)  implements 
TILA  section  128(b)(1)  by  providing  that 
closed-end  credit  disclosures  must  be 
grouped  together  and  segregated  from 
all  other  disclosures  and  must  not 
contain  any  information  not  directly 
related  to  the  disclosures.  Current 
§  1026.17(a)(2)  implements  TILA  section 
122(a)  for  closed-end  credit  transactions 
by  requiring  that  the  terms  “annual 
percentage  rate”  and  “finance  charge,” 
together  with  a  corresponding  amount 
or  percentage  rate,  be  disclosed  more 
conspicuously  than  any  disclosure  other 
than  the  creditor’s  identity. 

The  Bureau  proposed  to  revise  the 
introductory  language  to  §  1026.17(a)  to 
reflect  the  fact  that  special  rules  apply 
to  the  disclosures  required  by 
§  1026.19(e),  (f),  and  (g),  by  providing 
that  §  1026.17(a)  is  inapplicable  to  those 
disclosures.  As  discussed  below,  the 
Bureau  proposed  to  implement  the 
grouping  and  segregation  requirements 
of  TILA  sacUpn  128(b)(1)  in 
§§  1026.3i7(o)  and  1026.38(t).  Further, 
for  the  reasons  set  forth  in-the  section- 
by-section  analyses  of  §§  1026.37(1)(3) 
and  1026.38(o)(2)  and  (4),  the  Bureau 
proposed  to  use  its  authority  under 
TILA  section  105(a),  Dodd-Frank  Act 
section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b),  to  modify  the  requirements  of 
TILA  section  122(a)  for  transactions 
subject  to  §  1026.19(e),  (f),  and  (g). 
Proposed  comment  17-1  would  have 
stated  that,  for  the  disclosures  required 
by  proposed  §  1026.19(e),  (f),  and  (g), 
rules  regarding  the  disclosures’  form  are 
found  in  §§  1026.19(g),  1026.37(o),  and 
1026. 38(t).  In  addition,  proposed 
comment  17(a)(l)-7  would  have 
reflected  the  special  disclosure  rules  for 
transactions  subject  to  §  1026.18(g)  or 
(s). 

The  Bureau  did  not  receive  comments 
regarding  the  proposed  changes  to  the 
introductory  language  to  §  1026.17(a)  or 
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proposed  comments  17-1  and  17(a)(1)- 
7.  For  the  reasons  discussed  and  using 
the  authority  described  in  the  proposed 
rule,  the  Bureau  is  finalizing 
§  1026.17(a)  and  comments  17-1  and 
17(a)(l)-7  substantially  as  proposed. 

17(b)  Time  of  Disclosures 

TILA  section  128(b)(1)  provides  that 
the  disclosures  required  by  TILA  section 
128(a)  shall  be  made  before  credit  is 
extended.  15  U.S.C.  1638(b)(1).  Special 
timing  rules  for  transactions  subject  to 
RESPA  are  found  in  TILA  section 
128(b)(2).  15  U.S.C.  1638(b)(2).  Current 
§  1026.17(b)  implements  TILA  section 
128(b)(1)  by  requiring  creditors  to  make 
closed-end  credit  disclosures  before 
consummation.  The  special  timing  rules 
for  transactions  subject  to  RESPA  are 
implemented  in  current  §  1026.19(a).  As 
discussed  below,  the  Bureau  proposed 
special  timing  rules  for  the  disclosures 
required  by  §  1026.19(e),  (f),  and  (g)  in 
those  provisions.  Proposed  §  1026.17(b) 
would  have  reflected  these  special  rules 
by  providing  that  §  1026.17(b)  is 
inapplicable  to  the  disclosures  required 
by  §  1026.19(e),  (f),  and  (g).  Proposed 
comment  17-1  would  have  stated  that, 
for  to  the  disclosures  required  by 
§  1026.19(e),  (f),  and  (g),  rules  regarding 
timing  are  found  in  those  sections. 

The  Bureau  did  not  receive  comments 
regarding  the  proposed  changes  to 
§  1026.17(b)  or  proposed  comment  17- 
1.  For  the  reasons  discussed  in  the 
proposed  rule,  the  Bureau  is  finalizing 
§  1026.17(b)  and  comment  17-1 
substantially  as  proposed.  However,  as 
discussed  below  in  the  section-by¬ 
section  analysis  of  §  1026.20(e),  the 
Bureau  is  finalizing  separate  rules 
regarding  the  timing  of  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  required  by  that  section.  For 
that  reason,  the  Bureau  is  also  revising 
.  §  1026.17(b)  and  comment  17-1  to 
reflect  the  fact  that  special  rules  apply 
to  the  disclosure  required  by 
§  1026.20(e).  As  adopted,  §  1026.17(b) 
provides  that  it  does  not  apply  to  the 
disclosures  required  by  §  1026.19(e),  (f), 
and  (g)  and  §  1026.20(e). 

17(c)  Basis  of  Disclosures  and  Use  of 
Estimates 

17(c)(1) 

Current  §  1026.17(c)(1)  requires  that 
the  disclosures  that  creditors  provide 
pursuant  to  subpart  C  of  Regulation  Z 
reflect  the  terms  of  the  legal  obligation 
between  the  parties.  The  commentary  to 
current  §  1026.17(c)(1)  provides 
guidance  to  creditors  regarding  the 
disclosure  of  specific  transaction  types 
and  loan  features. 


As  discussed  more  fully  in  the 
section-by-section  analysis  of  §§  1026.37 
and  1026.38,  the  Bureau  proposed  to 
integrate  the  disclosure  requirements  of 
TILA  and  sections  4  and  5  of  RESPA  in 
the  Loan  Estimate  that  creditors  must 
provide  to  consumers  within  three 
business  days  after  receiving  the 
consumer’s  application  and  the  Closing 
Disclosure  that  creditors  must  provide 
to  consumers  at  least  three  business 
days  prior  to  consummation.  Some 
disclosures  required  by  RESPA  pertain 
to  services  performed  by  third  parties, 
other  than  the  creditor.  Accordingly,  the 
Bureau  proposed  conforming 
amendments  to  the  commentary  to 
§  1026.17(c)  to  clarify  that  the  “parties” 
referred  to  in  the  commentary  to 
§  1026.17(c)  are  the  consumer  and  the 
creditor  and  that  the  “agreement” 
referred  to  in  the  commentary  to 
§  1026.17(c)  is  the  legal  obligation 
between  the  consumer  and  the  creditor. 
The  proposed  conforming  amendments 
to  the  commentary  also  would  have 
clarified  that  the  “disclosures”  referred 
to  in  the  commentary  to  current 
§  1026.17(c)  are  the  finance  charge  and 
the  disclosures  affected  by  the  finance 
charge.  Finally,  the  proposed 
conforming  amendments  to  the 
commentary  would  have  extended 
existing  guidance  on  special  disclosure 
rules  for  transactions  subject  to 
§  1026. 18(s)  to  reflect  the  addition  of 
new  special  rules  under  §  1026.19(e) 
and  (f). 

The  Bureau  also  proposed 
amendments  to  the  commentary  to 
§  1026.17(c)(1)  to  address  areas  of 
industry  uncertainty  regarding  TILA 
disclosures.  First,  the  Bureau  proposed 
to  revise  comment  17(c)(l)-l  to  provide 
the  general  principle  that  disclosures 
based  on  the  assumption  that  the 
consumer  will  abide  by  the  terms  of  the 
legal  obligation  throughout  its  term 
comply  with  §  1026.17(c)(1).  In 
addition,  the  Bureau  proposed  to  revise 
comments  17(c)(l)-3  and  -4  regarding 
third-party  and  consumer  buydowns, 
respectively.  Under  existing  Regulation 
Z,  whether  the  effect  of  third-party  or 
consumer  buydowns  are  disclosed 
depends  on  State  law.  To  address 
uncertainty,  the  Bureau  proposed  to 
revise  the  examples  in  comments 
17(c)(l)-3  and  -4  to  clarify  that,  in  the 
disclosure  of  the  finance  charge  and 
other  disclosures  affected  by  the  finance 
charge,  third-party  buydowns  must  be 
reflected  as  an  amendment  to  the 
contract’s  interest  rate  provision  if  the 
buydown  is  reflected  in  the  credit 
contract  between  the  consumer  and  the 
creditor  and  that  consumer  buydowns 
must  always  be  reflected  as  an 


amendment  to  the  contract’s  interest 
rate  provision. 

The  Bureau  did  not  receive  comments 
on  comments  17(c)(l)-l,  -3,  or  —4. 
Therefore,  for  the  reasons  discussed  in 
the  proposed  rule,  the  Bureau  is 
finalizing  those  comments  as  proposed. 
However,  the  Bureau  is  finalizing  an 
additional  change  to  comment  17(c)(1)- 
1  to  make  clear  that  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  required  by  §  1026.20(e) 
muat  reflect  the  credit  terms  to  which 
the  parties  are  legally  bound  when  the 
disclosure  is  provided,  rather  than  at  the 
outset  of  the  transaction,  because  that 
disclosure  is  provided  to  consumers 
after  consummation.  This  clarification  is 
consistent  with  the  comment’s  existing 
treatment  of  the  post-consummation 
disclosure  required  by  §  1026.20(c) 
(variable-rate  adjustments)  and  the 
comment’s  treatment  of  the  post¬ 
consummation  disclosure  required  by 
§  1026.20(d)  (initial  interest  rate 
adjustment  notice)  under  the  Bureau’s 
2013  Mortgage  Servicing  Final' Rule 
amending  Regulation  Z  which  will  take 
effect  on  January  10,  2014. For  a 
discussion  of  the  Post-Consummation 
Escrow  Cancellation  Disclosure,  see  the 
section-by-section  analysis  of 
§  1026.20(e),  below. 

The  Bureau  also  proposed  new 
comment  17(c)(l)-19,  regarding 
disclosure  of  rebates  and  loan  premiums 
offered  by  a  creditor.  In  its  2009  Closed- 
End  Proposal,  the  Board  proposed  to 
revise  comment  18(b)-2,  which 
provides  guidance  regarding  the 
treatment  of  rebates  and  loan  premiums 
for  the  amount  financed  calculation 
required  by  §  1026.18(b).  74  FR  43385. 
Comment  18(b)-2  primarily  addresses 
credit  sales,  such  as  automobile 
financing,  and  provides  that  creditors 
may  choose  whether  to  reflect  creditor- 
paid  premiums  and  seller-  or 
manufacturer-paid  rebates  in  the 
disclosures  required  by  §  1026.18.  The 
Board  stated  its  belief  that  such 
premiums  and  rebates  are  analogous  to  • 
buydowns  because  they  may  or  may  not 
be  funded  by  the  creditor  and  reduce 
costs  that  otherwise  would  be  borne  by 
the  consumer.  2009  Closed-End 
Proposal,  74  FR  43256.  Accordingly, 
their  impact  on  the  §  1026.18 
disclosures  properly  depends  on 
whether  they  are  part  of  the  legal 
obligation,  in  accordance  with 
§  1026.17(c)(1)  and  its  commentary.  The 
Board  therefore  proposed  to  revise 
comment  18(b)-2  to  clarify  that  the 
disclosures,  including  the  amount 
financed,  must  reflect  loan  premiums 
and  rebates  regardless  of  their  source. 


179  See  78  FR  10902, 11017  (Feb.  14,  2013). 
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but  only  if  they  are  part  of  the  legal 
obligation  between  the  creditor  and  the 
consumer.  The  Board  also  proposed  a 
parallel  comment  under  the  section 
requiring  disclosure  of  the  amount 
financed  for  transactions  subject  to  the 
proposed,  separate  disclosure  scheme 
for  transactions  secured  by  real  property 
or  a  dwelling.  74'FR  43417  (proposed 
comment  38(e){5)(iii)-2). 

In  the  TILA-RESPA  Proposal,  the 
Bureau  stated  its  agreement  with  the 
Board’s  reasoning  in  proposing  the 
revisions  to  comment  18(b)— 2  that  the 
disclosures  must  reflect  loan  premiums 
and  rebates,  even  if  paid  by  a  third  party 
such  as  a  seller  or  manufacturer,  but 
only  if  they  are  part  of  the  legal 
obligation  between  the  creditor  and  the 
consumer.  The  Bureau  noted,  howevttr, 
that  the  comment’s  guidance  extends 
beyond  the  calculation  of  the  amount 
financed.  For  example,  the  guidance  on 
whether  and  how'  to  reflect  premiums 
and  rebates  applies  equally  to  such 
disclosures  as  the  amount  financed,  the 
annual  percentage  rate,  the  projected 
payments  table,  interest  rate  and 
payment  summary  table,  or  payment 
schedule,  as  applicable,  and  other 
disclosures  affected  by  those 
disclosures.  The  Bureau  therefore 
proposed  to  place  the  guidance  in  the 
commentary  to  §  1026.17(c)(1),  as  that 
section  is  the  basis  for  the  underlying 
principle  that  the  impact  of  premiums 
and  rebates  depends  on  the  terms  of  the 
legal  obligation. 

Several  industry  trade  association 
commenters  noted  that  there  is  no  clear 
definition  of  what  is  considered  a 
“premium  or  a  rebate”  under  proposed 
comment  17(c)(l)-19.  Those 
commenters  noted  that  it  is  not  clear 
whether  any  amount  that  a  creditor 
would  pay  to  a  consumer  is  considered 
a  premium  or  rebate.  For  example,  if  a 
credit  that  may  be  used  to  pay  closing 
costs  is  subject  to  the  comment,  it  is  not 
clear  whether  the  comment  requires 
considering  the  credit  to  be  applied  first 
to  finance  charges  and  then  to  closing 
costs  that  are  not  finance  charges.  One 
such  commenter  noted  that,  without 
uniformity  to  these  terms,  borrowers 
may  have  difficulty  comparing 
competing  offers.  Other  such 
commenters  recommended  clarifying 
that  if  a  creditor  provides  a  specific 
credit  against  a  charge  that  is  included 
in  the  finance  charge,  the  credit  should 
reduce  the  total  finance  charge;  whereas 
if  a  creditor  provides  a  general  credit 
that  the  consumer  can  use  to  pay  closing 
costs,  whether  or  not  those  closing  costs 
are  included  in  the  finance  charge,  the 
credit  should  lower  the  finance  charge. 

The  Bureau  has  considered  the 
comments  received  regarding  new 


comment  17(c)(1)— 19.  However,  as 
noted  above,  comment  17(c)(l)-19  is 
intended  only  to  clarify  existing 
comment  18{b)-2,  that  the  disclosures 
must  reflect  loan  premiums  and  rebates, 
even  if  paid  by  a  third  party  such  as  a 
seller  or  manufacturer,  but  only  if  they 
are  part  of  the  legal  obligation  between 
the  creditor  and  the  consumer. 
Accordingly,  the  Bureau  is  finalizing 
comment  17(c)(l)-19  as  proposed. 

Among  the  proposed  conforming 
amendments,  which  are  noted  above, 
was  an  amendment  to  comment 
17(c)(l)-10  to  reflect  the  special  rules 
under  §  1026.19(e)  and  (f).  Comment 
17(c)(l)-10  provides  that,  in 
determining  the  index  value  used  to 
calculate  the  disclosures  when  creditors 
set  an  initial  interest  rate  that  is  not 
calculated  using  the  index  or  formula 
for  later  adjustments,  the  disclosures 
should  reflect  a  composite  annual 
percentage  rate  based  on  the  initial  rate 
for  as  long  as  it  is  charged,  and  for  the 
remainder  of  the  term,  the  rate  that 
would  have  been  applied  using  the 
index  or  formula  at  the  time  of 
consummation.  The  rate  at 
consummation  need  not  be  used  if  a ' 
contract  provides  for  a  delay  in  the 
implementation  of  changes  in  an  index 
value.  The  comment  uses  a  45-day  look- 
back  period  as  an  example.  Although 
not  specifically  addressed  in  the 
proposed  rule,  several  industry  trade 
association  commenters  noted  that, 
because  Dodd-Frank  Act  section  128 A 
requires  an  early  notice  of  the  first 
adjustment  on  hybrid  adjustable  rate 
mortgages,  it  is  likely  that,  for  some 
adjustable  rate  mortgages,  the  look-back 
period  for  the  first  adjustment  may  be 
longer  than  the  look-back  period  for 
subsequent  adjustments.  For  that 
reason,  the  commenters  asserted  that  it 
would  be  helpful  for  commentary  to 
permit  the  use  of  the  longer  look-back 
period. 

After  consideration  of  tbe  comments 
received,  the  Bureau  is  adopting 
comment  1026.17(c)(l)-10  generally  as 
proposed.  The  Bureau  notes  that 
comment  1026.17(c)(l)-10  is  broad  and 
does  not  specifically  prohibit  or  permit 
creditors  to  use  a  particular  look-back 
period  where  a  transaction  is  structured 
to  have  multiple  adjustments  with 
varying  look-back  periods,  so  it  is  not 
clear  that  additional  commentary 
regarding  the  use  of  specific  look-back 
periods  is  necessary.  Further,  the 
Bureau  did  not  propose  changes  or 
solicit  comment  on  comment 
1026.17(c)(l)-10  in  the  TILA-RESPA 
Proposal  with  respect  to  how  it  might 
relate  the  disclosure  requirements  of 
Dodd-Frank  Act  section  128A,  so  the 
Bureau  does  not  believe  that  it  would  be 


appropriate  to  finalize  such  a  change  at 
this  time.  However,  the  Bureau  is 
making  certain  technical  changes  to 
proposed  comment  1026.17(c)(l)-10  to 
clarify  that  the  composite  rate  would 
apply  to  the  “in  five  years”  disclosure 
pursuant  to  §  1026.37(1)(1)  and  the  total 
interest  percentage  disclosure  pursuant 
to  §§  1026.37(1)(3)  and  1026.38(o)(5),  in 
addition  to  the  disclosures  required  by 
§  1026.18(g)  and  (s)  and  §§  1026.37(c) 
and  1026.38(c),  which  were  included  in 
the  proposed  conforming  amendments. 

17(c)(2) 

Current  §  1026.17(c)(2)  and  its 
commentary  contain  general  rules 
regarding  the  use  of  estimates.  The 
Bureau  proposed  conforming 
amendments  to  the  commentary  to 
§  1026.17(c)(2)  to  be  consistent  with  the 
special  disclosure  rules  for  closed-end 
mortgage  transactions  subject  to 
proposed  §  1026.19(e)  and  (f). 

Comment  17(c)(2)(i)-l  would  have 
provided  guidance  to  creditors  on  the 
basis  for  estimates.  The  proposed  rule 
would  have  amended  this  comment  to 
specify  that  it  applies  except  as 
otherwise  provided  in  §§  1026.19, 
1026.37,  and  1026.38,  and  that  creditors 
must  disclose  the  actual  amounts  of  the 
information  required  to  be  disclosed 
pursuant  to  §  1026.19(e)  and  (f),  subject 
only  to  the  estimation  and  redisclosure 
rules  in  those  sections.  The  proposed 
rule  also  would  have  revised  comment 
17(c)(2)(i)-2,  which  gives  guidance  to 
creditors  on  labeling  estimated 
disclosures,  to  provide  that,  for  the 
disclosures  required  by  §  1026.19(e),  use 
of  the  Loan  Estimate  form  H-24  of 
^appendix  H,  pursuant  to  §  1026.37(o), 
satisfies  the  requirement  that  the 
disclosure  state  clearly  that  it  is  an 
estimate.  In  addition,  consistent  with 
the  proposed  revisions  to  comment 
17(c)(l)-l,  the  proposed  rule  would 
have  revised  comment  17(c)(2)(i)-3, 
which  provides  guidance  to  creditors 
regarding  disclosures  in  simple  interest 
transactions,  to  reflect  that  the  comment 
applies  only  to  the  extent  that  it  does 
not  conflict  with  proposed  §  1026.19. 
Proposed  comment  17(c)(2)(i)-3  also 
would  have  clarified  that,  in  all  cases, 
creditors  must  base  disclosures  on  the 
assumption  that  payments  will  be  made 
on  time  and  in  the  amounts  required  by 
the  terms  of  the  legal  obligation, 
disregarding  any  possible  differences 
resulting  from  consumers’  payment 
patterns.  Finally,  proposed  comment 
17(c)(2)(ii)-l,  regarding  disclosure  of 
per  diem  interest,  would  have  provided 
that  the  creditor  shall  disclose  the  actual 
amount  of  per  diem  interest  that  will  be 
collected  at  consummation,  subject  only 
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to  the  disclosure  rules  in  §  1026.19(e) 
and  (f). 

The  Bureau  did  not  receive  comments 
regarding  the  proposed  changes  to 
§  1026.1 7(c){2).  For  the  reasons 
discussed  in  the  proposed  rule,  the 
Bureau  is  finalizing  §  1026.17(c)(2)  as 
proposed.  However,  the  Bureau  is 
revising  comment  17(c)(2)(i)-2  to  clarify 
that  the  use  of  the  Closing  Disclosure 
form  H-25  of  appendix  H  satisfies  the 
requirement  that  the  disclosure  state 
clearly  that  it  is  an  estimate.  Under 
proposed  §  1026.19(f),  creditors  would 
have  been  required  to  disclose  the 
actual  terms  of  the  transaction  on  the 
Closing  Disclosure.  For  the  reasons 
discussed  below  in  the  section-by¬ 
section  analysis  of  §  1026.19(f), 
however,  the  final  rule  requires 
creditors  to  disclose  the  actual  terms  of 
the  transaction  on  the  Closing 
Disclosure,  but  also  provides  that  if  any 
information  necessary  for  disclosure  of 
the  actual  terms  is  unknown  to  the 
creditor,  the  creditor  shall  make  such 
disclosure  based  on  the  best  information 
reasonably  available  at  the  time  the 
disclosure  is  provided  to  the  consumer. 
To  account  for  the  fact  that  the  Closing 
Disclosure  may  reflect  some  estimated 
terms  pursuant  to  §  1026.19(f),  comment 
17(c)(2)(i)-2,  as  adopted,  provides  that, 
for  the  disclosures  required  by 
§  1026.19(e)  or  (f),  use  of  the  Loan 
Estimate  form  H-24  of  appendix  H  to 
Regulation  Z  pursuant  to  §  1026. 37(o)  or 
the  Closing  Disclosure  form  H-25  of 
appendix  H  to  Regulation  Z  pursuant  to 
§  1026.38(t),  as  applicable,  satisfies  the 
requirement  that  the  disclosure  state 
clearly  that  the  disclosure  is  an 
estimate. 

17(c)(4) 

The  proposed  rule  would  have 
revised  comment  17(c)(4)-l  to  clarify 
that  creditors  may  disregard  payment 
period  irregularities  when  disclosing  the 
payment  summary  tables  pursuant  to 
§§  1026.18(s),  1026.37(c),  and 
1026.38(c),  in  addition  to  the  payment 
schedule  under  §  1026.18(g)  discussed 
in  the  existing  comment. 

The  Bureau  did  not  receive  comments 
regarding  the  proposed  changes  to 
§  1026.17(c)(4).  For  the  reasons 
discussed  in  the  proposed  rule,  the 
Bureau  is  finalizing  §  1026.17(c)(4)  as 
proposed. 

17(c)(5) 

Current  §  1026.17(c)(5)  and  its 
commentary  contain  general  rules 
regarding  the  disclosure  of  demand 
obligations.  The  proposed  rule  would 
have  revised  comment  17(c)(5)-2,  which 
addresses  obligations  whose  maturity 
date  is  determined  by  a  future  event,  to 


reflect  the  fact  that  sjjecial  rules  would 
have  applied  to  the  disclosures  required 
by  §  1026.19(e)  and  (f).  In  addition,  the 
proposal  would  have  revised  comment 
17(c)(5)-3,  regarding  transactions  that 
convert  to  demand  status  only  after  a 
fixed  period,  to  delete  obsolete 
references  to  specific  loan  programs  and 
to  update  cross-references.  Finally,  the 
proposal  would  have  revised  comment 
17(c)(5)-4,  regarding  balloon  payment 
mortgages,  to  reflect  the  fact  that  special 
rules  would  have  applied  to  the  ■* 
disclosure  of  balloon  payments  in  the 
projected  payments  tables  required  by 
§§  1026.37(c)  and  1026.38(c). 

The  Bureau  did  not  receive  comments 
regarding  the  proposed  changes  to 
§  1026.17(c)(5).  For  the  reasons 
discussed  in  the  proposed  rule,  the 
Bureau  is  finalizing  §  1026.17(c)(5)  as 
proposed. 

17(d)  Multiple  Creditors;  Multiple 
Consumers 

Current  §  1026.17(d)  addresses 
transactions  that  involve  multiple 
creditors  or  consumers.  The  proposed 
rule  would  have  revised  comment 
17(d)-2,  regarding  multiple  consumers, 
to  clarify  that  the  early  disclosures 
required  by  §  1026.19(a),  (e),  or  (g),  as 
applicable,  need  be  provided  to  only 
one  consumer  who  will  have  primary 
liability  on  the  obligation.  Material 
disclosures,  as  defined  in 
§  1026.23(a)(3)(ii),  under  §  1026.23(a) 
and  the  notice  of  the  right  to  rescind 
required  by  §  1026.23(b),  however, 
would  have  been  required  to  be  given 
before  consummation  to  each  consumer 
who  has  the  right  to  rescind,  including 
any  such  consumer  who  is  not  an 
obligor.  As  stated  in  the  proposal  and  in 
the  Board’s  2010  Mortgage  Proposal,  the 
purpose  of  the  TILA  section  128 
requirement  that  creditors  provide  early 
and  final  disclosures  is  to  ensure  that 
consumers  have  information  specific  to 
their  loan  to  use  while  shopping  and 
evaluating  their  loan.  See  75  FR  58585. 
On  the  other  hand,  the  purpose  of  the 
TILA  section  121(a)  requirement  that 
each  consumer  with  a  right  to  rescind 
receive  disclosures  regarding  that  right 
is  to  ensure  that  each  such  consumer 
has  the  necessary  information  to  decide 
whether  to  exercise  that  right.  Id.  For 
this  reason,  the  proposed  rule  would 
have  required  creditors  to  provide  all 
consumers  who  have  the*" right  to  rescind 
with  the  material  disclosures  under 
§§  1026.18  and  1026.38  and  the  notice 
of  the  right  to  rescind  required  by 
§  1026.23(b),  even  if  such  consumer  is 
not  an  obligor. 

Several  industry  trade  association 
commenters  noted  that  it  is  not  clear 
under  proposed  comment  17(d)-2 


whether  the  Closing  Disclosure  required 
by  proposed  §  1026.19(f)  would  be 
required  to  be  provided  to  one 
consumer,  or  whether  the  fact  that 
§  1026.19(f)  is  not  specifically 
mentioned  in  the  comment  means  that 
the  Closing  Disclosure  must  be  provided 
to  all  consumers.  The  commenters  noted 
that  giving  the  Closing  Disclosure  to  all 
consumers  would  be  an  operational 
burden,  and  requested  clarification 
regarding  th6  requirements  of 
1026.17(d)  with  regard  to  the  Closing 
Disclosure. 

The  proposed  changes  to  comment 
17(d)-2  were  intended  only  to  clarify 
how  the  existing  rule  regarding  multiple 
consumers  applies  to  the  integrated 
disclosures  and  were  not  intended  to 
alter  existing  guidance  in  comment 
17(d)-2.  However,  after  consideration  of 
the  comments  received,  the  Bureau  is 
finalizing  revised  language  in  comment 
17(d)-2  to  provide  further  clarification 
regarding  the  provision  of  the  Closing 
Disclosure.  Specifically,  comment 
17(d)-2  provides  that  when  two 
consumers  are  joint  obligors  with 
primary  liability  on  an  obligation,  the 
early  disclosures  required  by 
§  1026.19(a),  (e),  or  (g),  as  applicable, 
may  be  provided  to  any  one  of  them.  In 
rescindable  transactions,  the  disclosures 
required  by  §  1026.19(f)  must  be  given 
separately  to  each  consumer  who  has 
the  right  to  rescind  under  §  1026.23.  In 
transactions  that  are  not  rescindable,  the 
disclosures  required  by  §  1026.19(f)  may 
be  provided  to  any  consumer  with 
primary  liability  on  the  obligation.  With 
respect  to  commenters’  concerns  that 
providing  the  Closing  Disclosure  to  all 
consumers  would  be  an  operational 
burden,  the  Bureau  notes  that  separate 
disclosures  must  be  provided  to  each 
consumer  only  in  rescindable 
transactions  and  that  the  commentary  is 
consistent  with  existing  guidance  in 
comment  17(d)-2.  In  addition,  the  fact 
that  material  disclosures  are  to  be 
provided  to  all  consumers  with  a  right 
to  rescind  would  mean  that  creditors 
would  otherwise  be  required  to  provide 
these  disclosures  separately,  using  a 
separate  document,  if  they  did  not 
provide  them  using  the  Closing 
Disclosure.  As  such,  providing  a 
duplicate  Closing  Disclosure  to  all 
consumers  with  a  right  to  rescind  may 
in  fact  reduce  operational  burden, 
because  creditors  would  not  need  to 
create  a  separate  document  for  such 
disclosures.  The  Bureau  also 
acknowledges  that  some  creditors  may 
desire  that  each  obligor  to  a  transaction 
subject  to  §  1026.19(f)  receive  a  Closing 
Disclosure,  to  obtain  a  signature  of 
customary  recitals  or  certifications  that 
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are  appended  to  the  disclosure  pursuant 
to  §  1026.38(t)(5). 

17(e)  Effect  of  Subsequent  Events 

Current  §  1026.17(e)  provides  rules 
regarding  when  a  subsequent  event 
makes  a  disclosure  inaccurate  and 
requires  a  new  disclosure.  The  proposed 
rule  would  have  revised  comment 
17(e)-l  to  clarify  that  special  rules 
apply  to  transactions  subject  to 
proposed  §  1026.19(e)  and  (f).  The 
Bureau  did  not  receive  comments 
regarding  the  proposed  changes  to 
§  1026.17(e).  For  the  reasons  discussed 
in  the  proposed  rule,  the  Bureau  is 
finalizing  §  1026.17(e)  as  proposed,  with 
a  minor  modification  for  clarity  to  refer 
to  the  post-consummation  disclosure 
requirements  imder  §  1026.19(f). 

17(f)  Early  Disclosures 

Current  §  1026.17(f)  contains  rules 
regarding  when  a  creditor  must 
re^sclose  after  providing  disclosures 
prior  to  consummation.  As  discussed  in 
the  section-by-section  analyses  of 
§  1026.19(a),  (e),  and  (f),  under  the 
proposal,  special  timing  requirements 
would  have  applied  for  transactions 
subject  to  those  sections.  Accordingly, 

§  1026.17(f)  would  have  been  revised  to 
reflect  the  fact  that  the  general  early 
disclosure  rules  in  §  1026.17(f)  would  be 
subject  to  the  special  rules  in 
§  1026.19(a),  (e),  and  (f).  In  addition, 
comments  17(f)-l  through  -4  would 
have  been  revised  to  conform  to  the 
special  timing  requirements  under 
proposed  §  1026.19(a)  or  (e)  and  (f). 

Tne  Bureau  did  not  receive  comments 
regarding  the  proposed  changes  to 
§  1026.17(f).  For  the  reasons  discussed 
in  the  proposed  rule,  the  Bureau  is 
finalizing  §  1026.17(f)  as  proposed. 

17(g)  Mail  or  Telephone  Orders — Delay 
in  Disclosures 

Current  §  1026.17(g)  and  its 
commentary  permit  creditors  to  delay 
disclosures  for  transactions  involving 
mail  or  telephone  orders  until  the  first 
payment  is  due  if  specific  information, 
including  the  principal  loan  amount, 
total  sale  price,  finance  charge,  annual 
percentage  rate,  and  terms  of  repayment 
is  provided  to  the  consumer  prior  to  the 
cr^itor’s  receipt  of  a  purchase  order  or 
request  for  extension  of  credit.  As 
discussed  in  the  section-by-section 
analyses  of  §  1026.19(a),  (e),  and  (f),  the 
Biueau  proposed  special  timing 
requirements  for  transactions  subject  to 
those  provisions.  Accordingly,  the 
Bureau  proposed  to  revise  §  1026.17(g) 
and  comment  17(g)-l  to  clarify  that 
§  1026.17(g)  does  not  apply  to 
transactions  subject  to  §  1026.19(a)  or  (e) 
and  (f). 


The  Bureau  did  not  receive  comments 
regarding  the  proposed  changes  to 
§  1026.17(g).  For  the  reasons  discussed 
in  the  proposed  rule,  the  Bureau  is 
finalizing  §  1026.17(g)  as  proposed,  with 
technical  changes  to  §§  1026.17(g)  and 
(h)  to  clarify  that  those  sections  do  not 
apply  to  mortgage  disclosures  made  in 
compliance  with  §  1026.19(e),  (f),  and 
(g),  and  to  comment  17(g)-l  to  clarify 
that  §  1026.17(g)  does  not  apply  to 
transactions  subject  to  §  1026.19(a)  or  (e) 
and  (f). 

17(h)  Series  of  Sales — Delay  in 
Disclosures  ^ 

Current  §  1026.17(h)  and  its  .  ' 

commentary  permit  creditors  to  delay 
disclosures  until  the  due  date  of  the  first 
payment  in  transactions  in  which  a 
credit  sale  is  one  of  a  series  made  under 
an  agreement  providing  that  subsequent 
sales  may  be  added  to  the  outstanding 
balance.  As  discussed  in  the  section-by¬ 
section  analyses  of  §  1026.19(a),  (e),  and 
(f),  the  Bureau  proposed  special  timing 
requirements  for  transactions  subject  to 
those  provisions.  Accordingly,  the 
Bxureau  proposed  to  revise  §  1026.17(h) 
and  comment  17(h)-l  to  clarify  that 
§  1026.17(h)  does  not  apply  to 
transactions  subject  to  §  1026.19(a)  or 
(e),  (f),  and  (g). 

The  Bureau  did  not  receive  comments 
regarding  the -proposed  changes  to 
§  1026.17(h).  For  the  reasons  discussed 
in  the  proposed  rule,  the  Bureau  is 
finalizing  §  1026.17(h)  as  proposed, 
with  a  technical  change  to  comment 
I7(h)-1  to  clarify  that  §  1026.17(h)  does 
not  apply  to  transactions  subject  to 
§  1026.19(a)  or  (e)  and  (f). 

Section  1026.18  Content  of  Disclosures 

Section  1026.18  sets  forth  the 
disclosure  content  for  closed-end 
consumer  credit  transactions.  As 
discussed  in  more  detail  below,  the 
Bureau  proposed  to  establish  separate 
disclosure  requirements  for  closed-end 
transactions  secured  by  real  property, 
other  than  reverse  mortgage 
transactions,  through  proposed 
§  1026.19(e)  and  (f).  For  that  reason,  the 
Bvneau  proposed  to  amend  §  1026. 18’s 
introductory  language  to  provide  that  its 
disclosure  content  requirements  would 
apply  only  to  closed-end  transactions 
other  than  mortgage  transactions  subject 
to  proposed  §  1026.19(e)  and  (f). 

The  Bureau  did  not  receive  comments 
on  this  proposed  amendment  to  the 
introductory  language  to  §  1026.18, 
although  the  Bureau  did  receive 
comments  regarding  the  proposed  scope 
of  the  integrated  disclosures  required  by 
§§  1026.37  and  1026.38,  which  are 
discussed  in  the  section-by-section 
analysis  of  §  1026.19,  below.  For  the 


reasons  discussed  in  the  proposed  rule, 
the  Bureau  is  finalizing  the  revisions  to 
the  introductory  language  to  §  1026.18 
as  proposed. 

The  Bureau  also  proposed  to  add  a 
new  comment  18-3  which  would  have 
clarified  that,  because  of  the  proposed 
exclusion  for  transactions  subject  to 
§  1026.19(e)  and  (f),  the  disclosures 
required  by  §  1026.18  would  have 
applied  only  to  closed-end  transactions 
that  are  unsecured  or  secured  by 
personal  property  (including  dwellings 
that  are  not  also  secured  by  real 
property)  and  to  reverse  mortgages.  The 
comment  also  would  have  clarified  that, 
for  unsecured  transactions  and 
transactions  secured  by  personal 
property  that  is  not  a  dwelling,  creditors 
must  disclose  a  payment  schedule 
under  §  1026.18(g),  and  for  other 
transactions  that  are  subject  to 
§  1026.18,  creditors  must  disclose  an 
interest  rate  and  payment  summary 
table  under  §  1016. 18(s),  as  adopted  by 
the  Board’s  MDIA  Interim  Rule.  75  FR 
58470,  58482-84.  The  comment  would 
have  included  a  cross-reference  to 
comments  18(g)— 6  and  18(s)-4  for 
additional  guidance  on  the  applicability 
to  different  transaction  types  of 
§  1026.18(g)  or  (s)  and  proposed 
§  1026.19(e)  and  (f).  Finally,  the 
comment  would  have  clarified  that, 
because  §  1026.18  would  not  have 
applied  to  most  transactions  secured  by 
real  property,  references  in  the  section 
and  its  commentary  to  “mortgages”  refer 
only  to  transactions  secured  by  personal 
property  that  is  a  dwelling  and  is  not 
also  secured  by  real  property  and  to 
reverse  mortgages,  as  applicable. 

The  Bureau  did  not  receive  comments 
on  this  aspect  of  the  proposed  rule.  For 
the  reasons  discussed  in  the  proposed 
rule,  the  Bureau  is  finalizing  comment 
18-3  as  proposed. 

18(b)  Amount  Financed 

Section  1026.18(b)  addresses  the 
calculation  and  disclosure  of  the 
amount  financed  for  closed-end 
transactions.  Comment  18(b)-2 
currently  provides  that  creditors  may 
choose  whether  to  reflect  creditor-paid 
premiums  and  seller-  or  mcmufacturer- 
paid  rebates  in  the  disclosures  required 
by  §  1026.18.  For  the  reasons  discvrssed 
under  the  section-by-section  analysis  of 
§  1026.17(c)(1),  above,  the  Bureau 
proposed  to  remove  comment  18(b)-2 
and  place  revised  guidance  regarding 
rebates  and  loan  premiums  in  proposed 
comment  17(c)(l)-19. 

Several  industty  commenters 
requested  clarification  regarding  the 
definition  of  “premium”  or  “rebate”  in 
proposed  comment  17(c)(l)-19.  For  a 
discussion  of  those  comments,  see  the 
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section-by-section  analysis  of 
§  1026.17(cKl),  above.  For  the  reasons 
discussed  in  the  proposed  rule  and  in 
the  section-by-section  analysis  of 
§  1026.17(c)’(l),  the  Bureau  is  removing 
comment  18(b)-2  as  proposed. 

18(b)(2) 

The  Bureau  proposed  certain 
conforming  changes  to  comment 
18(b)(2)-l,  which  addresses  amounts 
included  in  the  amount  financed 
calculation  that  are  not  otherwise 
included  in  the  finance  charge.  As 
discussed  above  in  the  section-by¬ 
section  analysis  of  §  1026.4,  the  TILA- 
RESPA  Proposal  included  a  proposal  to 
adopt  a  simpler  and  more  inclusive 
definition  of  the  finance  charge.  Under 
that  aspect  of  the  proposal,  references  to 
real  estate  settlement  charges  and 
premiums  for  voluntary  credit  life  and 
disability  insurance  in  comment 
18(b)(2)-l  would  have  been 
inappropriate.  Accordingly,  proposed 
comment  18(b)(2)-l  would  have 
removed  those  references  and 
substituted  appropriate  exafhples. 

As  discussed  above  in  the  section-by- 
section  analysis  of  §  1026.4,  the  Bureau 
is  not  finalizing  the  pTopo^ed  revisions 
to  the  definition  of  the  fina^nce  charge  at 
this  time.  Accordingly,,  the  Bureau  is  not 
finalizing  the  proposed  changes  to 
comment  I8(b)(2}-1.  . 

18(c)  Itemization  of  Ainbunt  Financed 

Section  1026.18(c)  requires  an 
itemization  of  the  amount  financed  and 
provides  guidance  on  the  amounts  that 
must  be  included  in  the  itemization. 

The  Bureau  proposed  certain 
conforming  amendments  to  two 
comments  under  §  1026.18(c).  Under  the 
proposal,  §  1026.18  disclosures, 
including  the  itemization  of  amount 
financed  under  §  1026.18(c),  would 
have  been  required  only  for  closed-end 
transactions  that  are  not  secured  by  real 
property  and  reverse  mortgages: 
transactions  secured  by  real  property 
other  than  reverse  mortgages  would 
have  been  subject  to  the  disclosure 
content  in  proposed  §§  1026.37  and 
1026.38.  The  Bureau  therefore  proposed 
technical  revisions  to  comments  18(c)- 
4  and  18(c)(l)(iv)-2  to  limit  those 
comments’  discussions  of  the  RESPA 
disclosures  and  their  interaction  with 
§  1026.18(c)  to  reverse  mortgages. 

The  Bureau  did  not  receive  comments 
on  this  aspect  of  the  proposed  rule.  For 
the  reasons  discussed  in  the  proposed 
rule,  the  Bureau  is  finalizing  the 
technical  revisions  to  comments  18(c)- 
4  and  18(c)(l)(iv)-2  as  proposed. 


18(f)  Variable  Rate 
18(f)(1) 

18(f)(l)(iv) 

Section  1026.18(f)(l)(iv)  requires  that, 
for  variable-rate  transactions  not 
secured  by  a  consumer’s  principal 
dwelling  and  variable-rate  transactions 
secured  by  a  consumer’s  priricipal 
dwelling  where  the  loan  term  is  one 
year  or  less,  creditors  disclose  an 
example  of  the  payment  terms  that 
would  result  from  an  interest  rate 
increase.  The  Bureau  proposed  to  revise 
comment  18(f)(l)(iv)-2  by  removing 
paragraph  2.iii,  which  provides  that 
such  an  example  is  not  required  in  a 
multiple-advance  construction  loan 
disclosed  pursuant  to  appendix  D,  part 
I.  Appendix  D,  part  I  provides  guidance 
for  disclosing  the  construction  phase  of 
a  construction-to-permanent  loan  as  a 
separate  transaction  pursuant  to 
§  1026.1 7(c)(6)(ii)  (or  for  disclosing  a 
construction-only  loan).  The  Bureau’s 
proposal  to  remove  comment 
18(f)(l)(iv)-2.iii  was  intended  solely  as 
a  conforming  amendment,  to  reflect  the 
Bureau’s  belief  that  multiple-advance 
construction  loans  would  no  longer  be 
subject  to  the  §  1026.18  disclosure 
requirements  under  the  proposal.  The 
proposal  stated  the  Bureau’s  belief  that 
multiple-advance  construction  loans  are 
limited  to  transactions  with  real 
property  as  collateral,  and  are  not  used 
for  dwellings  that  are  personal  property 
or  in  reverse  mortgages.  The  Bureau 
sought  comment,  however,  on  whether 
any  reason  remained  to  preserve 
comment  18(f)(l)(iv)-2.iii. 

One  State  manufactured  housing  trade 
association  commenter  noted  that,  in 
the  manufactured  housing  industry,  a 
home  may  be  sold  as  personal  property 
and  may  become  real  property  at  some 
later  point  in  time  in  the  home  delivery 
and  installation  process.  That  comment 
suggested  that  there  may  be 
construction  elements  to  some 
manufactured  home  loans,  although  the 
commenter  did  not  provide  examples  of 
such  transactions.  That  commenter 
requested  an  exclusion  from  the 
disclosure  requirements  of  proposed 
§§  1027.37  and  1026.38  for  “land/home 
stage-funded  manufactured  home 
loans,”  even  those  loans  that  when  fully 
consummated  will  be  secured  in  whole 
or  in  part  by  real  property.  In  addition, 
two  national  industry  trade  association 
commenters  noted  that  some  loans  are 
secured  by  both  real  property  and 
personal  property,  such  as  investments 
or  deposits  held  in  a  consumer’s 
account,  and  that  it  is  not  clear  whether 
those  loans  would  be  subject  to  the 
integrated  disclosures  and,  if  they  are. 


how  the  creditor  would  disclose  the 
security  interest  in  personal  property. 

The  Bureau  has  considered  the 
comments  received  on  the  proposal  to 
remove  comment  18(f)(l)(iv)-2.iii.  With 
respect  to  the  State  manufactured 
housing  trade  association  comment, 
because  the  commenter  suggests  that 
some  manufactured  home  loans  may 
have  construction-only  phases  that  may 
be  secured  by  personal  property  and  not 
real  property,  the  Bureau  has 
determined  it  is  appropriate  to  retain 
comment  18(f)(l)(iv)-2.iii  for  flexibility. 
To  the  extent  the  loans  described  in  the 
comment  letter  are  secured  by  real 
property,  however,  such  loans  would  be 
covered  by  §  1026.19(e)  and  (f),  and 
therefore  §  1026.18(f)  would  be 
inapplicable.  For  a  discussion  of  the 
scope  of  §  1026.19(e)  and  (f),  see  the 
section-by-section  analysis  of  §  1026.19, 
below.  Similarly,  with  respect  to  the 
two  industry  trade  association 
comments,  the  Bureau  acknowledges 
that  multiple  advance  construction 
loans  may  be  secured  by  both  real  and 
personal  property.  In  such  a  case, 
however,  becdiiselhe  loans  are  secured 
by  real  property,  at  least  in  part,  such 
transaftions  Would  be  subject  to  the 
disciSSure  requirements  of  §  1026.1 9(e) 
and  m.  and  therefore  §  1026.18(f)‘Would 
be  ini^licable. ’Accordingly,  the'**^ 
Bureau  is  not  firializing  the  proposed 
changes  to  comment  18(f)(l)(iv)-2. 

18(g)  Payment  Schedule 

Section  1026.18(g)  requires  the 
disclosure  of  the  number,  amounts,  and 
timing  of  payments  scheduled  to  repay 
the  obligation,  for  closed-end 
transaQtions  other  than  transactions 
subject  to  §  1026.18(s).  Section 
1026.18(s)  requires  an  interest  rate  and 
payment  summary  table,  in  place  of  the 
§  1026.18(g)  payment  schedule,  for 
closed-end  transactions  secured  by  real 
property  or  a  dwelling,  other  than 
transactions  that  are  secured  by  a 
consumer’s  interest  in  a  timeshare  plan. 
As  noted  above,  however,  the  Bureau 
proposed  to  remove  from  the  coverage 
of  §  1026.18  transactions  secured  by  real 
property,  other  than  reverse  mortgages, 
and  subject  them  to  the  integrated 
disclosure  requirement  under 
§§  1026.37  and  1026.38.  Thus,  under  the 
proposal,  §  1026.18(g)  would  have 
applied  only  to  closed-end  transactions 
that  are  unsecured  or  secured  by 
personal  property  that  is  not  a  dwelling. 
All  closed-end  transactions  that  are 
secured  by  either  real  property  or  a 
dwelling,  including  reverse  mortgages, 
would  have  been  subject  instead  to 
either  the  interest  rate  and  payment 
summary  table  disclosure  requirement 
under  §  1026. 18(s)  or  the  projected  „ 
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payments  table  disclosure  requirement 
under  §§  1026.37(c)  and  1026.38(c),  as 
applicable. 

In  light  of  these  proposed  changes  to 
the  coverage  of  §  1026.18  generally,  and 
specifically  §  1026.18(g),  the  Bureau 
proposed  several  conforming  changes  to 
the  commentary  under  §  1026.18(g). 
Specifically,  comment  18(g)-4  would 
have  been  revised  to  remove  a  reference 
to  home  repairs,  and  comment  18(g)— 5, 
relating  to  mortgage  insurance,  would 
have  been  removed  and  reserved.  In 
addition,  comment  18(g)-6,  which - 
currently  discusses  the  coverage  of 
mortgage  transactions  as  between 
§  1026.18(g)  and  (s),  would  have  been 
revised  to  reflect  the  additional  effect  of 
proposed  §  1026.19(e)  and  (f),  which 
would  have  required  the  new  integrated 
disclosures  set  forth  in  proposed 
§§  1026.37  and  1026.38  for  most 
transactions  secured  by  real  property. 
Finally,  the  Biureau  also  proposed  to 
amend  comments  18(g)(2)-l  and  -2  to 
remove  unnecessary,  and  potentially 
confusing,  references  to  mortgages  and 
mortgage  insurance. 

The  Bureau  did  not  receive  comments 
on  this  aspect  of  the  proposed  rule.  For 
the  reasons  discussed  in  the  proposal,  - 
the  Bureau  is  finalizing  the  commentary 
to  §  1026.18(g)  as  proposed.  i,  i 

18(k)  Prepayment  ' 

Section  1026.18(k)  implements  the 
provisions  of  TILA  section  128(a)(ll), 
which  requires  that  the  transaction- 
specific  disclosures  for  closed-end 
consumer  credit  transactions  disclose 
whether  (1)  a  consumer  is  entitled  to  a 
rebate  of  any  finance  charge  upon 
prepayment  in  full  pursuant  to 
acceleration  or  otherwise,  if  the 
obligation  involves  a  precomputed 
finance  charge,  and  (2)  a  “penalty”  is 
imposed  upon  prepayment  in  full  of 
such  transactions  if  the  obligation 
involves  a  finance  cheirge  computed 
from  time  to  time  by  application  of  a 
rate  to  the  unpaid  principal  balance.  15 
U.S.C.  1638(a)(ll).  Commentary  to 
§  1026.18(k)  provides  further  guidance 
regarding  the  disclosures  and  provides 
examples  of  prepayment  penalties  and 
the  types  of  finance  charges  where  a 
consumer  may  be  entitled  to  a  rebate. 

For  further  background  on  §  1026.18(k), 
see  the  section-by-section  analysis  of 
§  1026.37(b)(4),  below. 

The  propos^  would  have  defined 
“prepayment  penalty”  in  proposed 
§  1026.37(b)(4)  for  transactions  subject 
to  §  1026.19(e)  and  (f)  as  a  charge 
imposed  for  paying  all  or  part  of  a  loan’s 
principal  before  the  date  on  which  the 
principal  is  due,  and  would  have 
provided  examples  of  prepayment 
peQalties  and  other  relevant  guidance  in 


proposed  commentary.  As  noted  in  the 
proposal,  the  Bureau’s  proposed 
definition  of  “prepayment  penalty”  and 
commentary  is  based  on  its 
consideration  of  the  existing  statutory 
and  regulatory  definitions  of  “penalty” 
and  “prepayment  penalty”  under  TILA 
and  Regulation  Z;  the  Board’s  proposed 
definitions  of  prepayment  penalty  in  its 
2009  Closed-End  Proposal,  2010 
Mortgage  Proposal,  and  2011  ATR 
Proposal:  and  the  Bureau’s  authority 
under  TILA  section  105(a)  and  Dodd- 
Frank  Act  sections  1032(a)  and,  for 
residential  mortgage  loans,  1405(b). 
Further  background  on  the  Bureau’s 
definition  of  prepayment  penalty  and 
the  basis  of  its  legal  authority  for  that 
definition  is  provided  in  the  section-by- 
section  analysis  of  §  1026.37(b)(4), 
below. 

As  discussed  in  the  section-by-section 
analysis  of  §  1026.37(b)(4),  the  Bureau 
sought  to  coordinate  the  definition  of 
“prepayment  penalty”  in  proposed 
§  1026.37(b)(4)  with  the  definitions  in 
the  Bureau’s  other  rulemakings  under 
the  Dodd-Frank  Act  concerning  ability- 
to-repay  requirements,  high-cost 
mortgages  under  HOEPA,  and  mortgage 
servicing.  The  Bureau  sought  to 
coordinate  the  definition  of 
“prepayment  penalty”  due  to  its  belief 
that,  to  the  extent  consistent  with 
consumer  protection  objectives, 
adopting  a  consistent  definition  of 
“prepayment  penalty”  across  its  various 
pending  rulemakings  affecting  closed- 
end  mortgages  will  facilitate 
compliance.  As  an  additional  part  of 
adopting  a  consistent  regulatory 
definition  of  “prepayment  penalty,”  the 
Bureau  proposed  certain  conforming 
revisions  to  §  1026.18(k)  and  associated 
commentary. 

As  stated  in  the  TILA-RESPA 
Proposal,  the  Bureau  recognized  that, 
with  such  conforming  revisions  to 
§  1026.18(k)  and  associated 
commentary,  the  revised  definition  of 
“prepayment  penalty”  would  have 
applied  to  both  closed-end  mortgage 
and  non-mortgage  transactions.  In 
particular,  the  proposed  conforming 
revisions  to  §  1026.18(k)  would  have 
defined  “prepayment  penalty”  with 
reference  to  a  prepayment  of  “all  or  part 
of’  the  principal  balance  of  a  loan 
covered  by  the  provision,  while  TILA 
section  128(a)(ll)  and  current 
§  1026.18(k)  and  its  associated 
commentary  refer  to  prepayment  “in 
full.”  The  proposal  recognized  that  this 
revision  could  lead  to  an  expansion  of 
the  set  of  instances  that  trigger 
disclosure  under  §  1026.18  of  a 
prepayment  penalty  for  closed-end 
transactions.  The  proposal  stated  the 
Bureau’s  belief  that  consumers  entering 


into  closed-end  mortgage  and  non¬ 
mortgage  transactions  alike  would  have 
benefited  from  the  transparency 
associated  with  more  frequent  and 
consistent  disclosure  of  prepayment 
penalties.  Therefore,  the  Bureau 
proposed  to  use  its  authority  under 
TILA  section  105(a)  to  make  conforming 
revisions  to  §  1026. 18(k)  because  of  its 
belief  that  those  changes  would  have 
effectuated  the  purposes  of  TILA  by 
promoting  the  informed  use  of  credit. 
Similarly,  the  Bureau  believed  these 
revisions  would  have  helped  to  ensure 
that  the  features  of  these  mortgage 
transactions  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  better  the  costs,  benefits, 
and  risks  associated  with  mortgage 
transactions,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a).  The  Bureau 
also  believed  the  revisions  would  • 
improve  consumer  awareness  and 
understanding  of  residential  mortgage 
loans,  and  would  be  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b).  . 
The  Bureau  solicited  comment  on  this 
approach  to  the  definition  of 
prepayment  penalty. 

To  conform  with  the  proposed 
definition  of  prepayment  penalty  in 
§  1026.37(b)(4),  proposed  §  1026.18(k)(l) 
would  have  deleted  the  phrase  “a 
statement  indicating  whether  or  not  a 
penalty  may  be  imposed  if  the 
obligation  is  prepaid  in  full”  and  would 
have  replaced  it  with  the  phrase  “a 
statement  indicating  whether  or  not  a 
charge  may  be  imposed  for  paying  all  or 
part  of  a  transaction’s  principal  before 
the  date  on  which  the  principal  is  due.” 
Proposed  §  1026.18(k)(2)  would  have 
added  the  phrase  “or  in  part”  at  the  end 
of  the  phrase  “a  statement  indicating 
whether  or  not  the  consumer  is  entitled 
to  a  rebate  of  any  finance  charge  if  the 
obligation  is  prepaid  in  full.” 

Proposed  revised  comments  18(k)-l 
through  -3  would  have  inserted  the 
word  “prepayment”  before  the  words 
“penalty”  and  “rebate”  when  used,  to 
standardize  the  terminology  across 
Regulation  Z  [i.e.,  %  1026.32(d)(6) 
currently  refers  to  “prepayment 
penalty,”  and  proposed  §  1026.37(b)(4) 
uses  the  same  phrase).  Proposed  revised 
comment  18(k)(l)-l  would  have 
replaced  the  existing  commentary  text 
with  the  language  from  proposed 
comments  37(b)(4)-2  and  -3  and 
proposed  comment  18(k)(2)-l.A  would 
have  been  revised  with  language  from 
proposed  comment  37(b)(4)-2. 

The  Bureau  did  not  receive  comments 
on  the  proposed  changes  to  §  1026. 18(k). 
However,  the  Bureau  is  finalizing 
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certain  additional  changes  to 
§  1026. 18(k)  and  its  commentary  in 
order  to  adopt  a  consistent  definition  of 
“prepayment  penalty”  across  its  various 
rulemakings  affecting  closed-end 
mortgage  transactions,  as  the  Bureau 
stated  it  sought  to  do  in  the  proposal. 

The  reasons  for  these  additional  changes 
are  discussed  in  the  section-by-section 
analysis  of  §  1026.37(b)(4).  Specifically, 
comment  18(k)(l)-l.ii  is  revised  to 
provide  that  the  term  “prepayment 
penalty”  does  not  include  a  waived 
bona  fide  third-party  charge  imposed  by 
the  creditor  if  the  consumer  pays  all  of 
a  covered  transaction’s  principal  before 
the  date  on  which  the  principal  is  due 
soonbr  than  36  months  after 
consummation,  for  consistency  with 
comment  37(b)(4)-2.ii.  The  comment 
also  provides  an  illustrative  example.  In 
addition,  the  Bureau  is  finalizing  certain 
clarifying  changes  to  comment  18(k)(l)- 
2.i,  for  consistency  with  comment 
37(b)(4)— 3. i.  All  other  proposed 
amendments  to  §  1026.18(k)  and  its 
commentary  are  finalized  as  proposed, 
for  the  reasons  stated  in  the  proposed 
rule  and  in  the  section-by-section 
analysis  of  §  1026.37(b). 

18(r)  Required  Deposit 

If  a  creditor  requires  the  consumer  to 
maintain  a  deposit  as  a  condition  of  the 
specific  transaction,  current  §  1026. 18(r) 
requires  that  the  creditor  disclose  a 
statement  that  the  APR  does  not  reflect 
the  effect  of  the  required  deposit. 
Comment  18(r)-6  provides  examples  of 
arrangements  that  are  not  considered 
required  deposits  and  therefore  do  not 
trigger  this  disclosure.  The  Bureau 
proposed  to  remove  and  reserve  . 
paragraph  6.vi,  which  states  that  an 
escrow  of  condominium  fees  need  not 
be  treated  as  a  required  deposit.  In  light 
of  the  proposed  changes  to  the  coverage 
of  §  1026.18,  the  only  transactions  to 
which  this  guidance  would  have 
applied  are  reverse  mortgages,  which  do 
not  entail  escrow  accounts  for 
condominium  fees  or  any  other 
recurring  expenses.  Accordingly,  the 
Bureau  believed  that  comment  18(r)- 
6.vi  would  have  been  rendered 
unnecessary  by  the  proposal.  The 
Bureau  requested  comment,  however, 
on  whether  any  kind  of  transaction 
exists  for  which  this  guidance  would 
continue  to  be  relevant  under  §  1026.18, 
as  amended  by  the  proposal. 

One  small  bank  commenter  noted  that 
the  Bureau  proposed  to  exempt 
transactions  subject  to  proposed 
§  1026.19(e)  and  (f)  fi-om  the  disclosures 
required  hy  current  §  1026. 18(r),  but  that 
the  integrated  disclosures  do  not 
contain  a  similar  disclosure 
requirement.  As  noted  further  in  the 


section-by-section  analyses  of 
§§  1026.37  and  1026.38,  the  integrated 
disclosures  focus  on  the  most  readily 
understandable  information  that 
consumers  use  when  shopping  for  and 
understanding  their  mortgage  loans.  The 
Bureau  also  stated  in  the  TILA-RESPA 
proposal  that  it  was  concerned  about  the 
risk  to  consumers  of  experiencing 
information  overload,  which  has  often 
been  cited  as  a  problem  with  financial 
disclosures.  The  disclosure  required  by 
current  §  1026. 18(r),  which  is  not 
specifically  required  by  TILA,  is  not  a 
disclosure  that  the  Bureau’s  research 
and  consumer  testing  indicates  is 
important  to  consumers  in 
understanding  their  loans.  Accordingly, 
to  reduce  the  potential  for  information 
overload  for  consumers,  the  Bureau  is 
not  requiring  Ihis  disclosure  in 
§§  1026.37  or  1026.38.  However,  the 
final  rule  does  not  prohibit  creditors 
from  providing  disclosures  or 
information  not  specifically  required  by 
§§  1026.37  or  1026.38.  But,  such 
additional  information  must  be 
segregated  from  the  required 
disclosures.  See  comment  37(o)(l)-l  ‘ 
and  comment  38(t)(l)-l.  For  the  reasons 
discussed  in  the  proposal,  the  Bureau  is 
finalizing  comment  18(r)-6.vi  as 
proposed. 

18(s)  Interest  Rate  and  Payment 
Summary  for  Mortgage  Tran^ctions 

Section  1026.18(s)  currently  requires 
the  disclosure  of  an  interest  rate  and 
payment  summary  table  for  transactions 
secured  by  real  property  or  a  dwelling, 
other  than  a  transaction  secured  by  a 
consumer’s  interest  in  a  timeshare  plan. 
Under  the  TILA-RESPA  Proposal, 
however,  §  1026.19(e)  and  (f)  would 
have  required  new,  separate  disclosures 
for  transactions  secured  by  real 
property,  other  than  reverse  mortgages. 
Generally,  the  disclosure  requirements 
of  §  1026.19(e)  and  (f)  would  have 
applied  to  transactions  currently  subject 
to  §  1026. 18(s),  except  that  reverse 
mortgages  and  transactions  secured  by 
dwellings  that  are  personal  property 
would  have  been  excluded.  In  addition, 
as  discussed  in  the  section-by-section 
analysis  of  §  1026.19,  transactions 
secured  by  a  consumer’s  interest  in  a 
timeshare  plan  would  have  been 
covered  by  the  integrated  disclosure 
requirements  of  §  1026.19(e)  and  (f), 
although  such  transactions  are  not 
currently  subject  to  the  requirements  of 
§1026.18(s). 

The  new,  integrated  disclosures 
would  have  included  a  different  form  of 
payment  schedule  table,  under 
§§  1026.37(c)  and  1026.38(c),  instead  of 
the  interest  rate  and  payment  summary 
table  under  §  1026. 18(s).  Accordingly, 


the  Bureau  proposed  to  amend 
§  1026. 18(s)  to  provide  that  it  would 
have  applied  to  transactions  that  are 
secured  by  real  property  or  a  dwelling, 
other  than  transactions  that  are  subject 
to  §  1026.19(e)  and  (f)  [i.e.,  reverse 
mortgages  and  dwellings  that  are  not 
secured  by  real  property).  The  Bureau 
proposed  parallel  revisions  to  comment 
18(s)-l  to  reflect  this  change  in  the 
scope  of  §  1026.18(s)’s  coverage.  The 
Bureau  also  proposed  to  add  a  new 
comment  18(s)-4  to  explain  that 
§  1026.18(s)  would  have  governed  only 
closed-end  reverse  mortgages  and 
closed-end  transactions  secured  by  a 
dwelling  that  is  personal  property. 

The  Bureau  did  not  receive  comments 
on  this  aspect  of  the  proposed  rule.  For 
the  reasons  discussed  in  the  proposal, 
the  Bureau  is  finalizing  the  revisions  to 
§  1026. 18(s)  and  comment  18(s)-l  and 
adding  new  comment  18(s)— 4  as 
proposed.  ■ 

While  not  specifically  addressed  in 
the  proposal,  one  large  provider  of 
mortgage  origination  software 
commenter  suggested  the  Bureau  clarify 
that  the  interest  rate  and  payment 
summary  table  represents  a  payment 
schedule  that  is  a  material  disclosure  for 
purposes  of  §  1026.23.  Although  the 
Bureau  is  not  adopting  such  a 
clarification  in  the  rule  at  this  time,  the 
Bureau  notes  that  current  Regulation  Z 
defines  “material  disclosures”  to 
include  the  “payment  schedule” 
disclosure,  which  has  historically  been 
implemented  under  §  1026.18(g),  but  is 
currently  also  implemented  in 
§  1026. 18(s)  for  closed-end  transactions 
secured  by  real  property  or  a  dwelling 
and,  under  this  final  rule,  for  a 
transaction  that  is  subject  to  §  1026.19(e) 
and  (f),  in  §§  1026.37(c)  and  1026.38(c). 
Section  1026.18(g)  and  (s)  and 
§§  1026.37(c)  and  1026.38(c)  each 
implement  TILA  section  128(a)(6), 
which  requires  the  creditor  to  disclose 
the  number,  amount,  and  due  dates  or 
period  of  payments  scheduled  to  repay 
the  total  of  payments.  Accordingly,  each 
of  these  disclosures  is  a  “payment 
schedule”  for  purposes  of  §  1026.23. 

18(s)(3)  Payments  for  Amortizing  Loans 
18(s)(3)(i)(C) 

Current  §  1026.18(s)(3)(i)(C)  requires 
creditors  to  disclose  whether  mortgage 
insurance  is  included  in  monthly 
escrow  payments  in  the  interest  rate  and 
payment  summary.  The  proposal  noted 
that  the  Bureau  understands  that  some 
government  loan  programs  impose 
annual  guarantee  fees  and  that  creditors 
typically  collect  a  monthly  escrow  for 
the  payment  of  such  amounts.  Prior  to 
issuing  the  proposal,  the  Bureau  learned 
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through  industry  inquiries  that 
uncertainty  exists  regarding  whether  • 
such  guarantee  fees  should  be  disclosed 
as  mortgage  insurance  under 
§  1026.18(s)(3)(i)(C)  if  the  guarantee 
technically  is  not  insurance  under 
applicable  law.  As  stated  in  the 
proposal,  one  way  to  comply  with 
§  1026.18(s)  is  to  include  such  guarantee 
fees  in  the  monthly  payment  amount, 
without  using  the  check  box  for 
“mortgage  insurance.”  See  comment 
18{s)(3)(i)(C)— 1  (escrowed  amounts 
other  than  taxes  and  insuremce  may  be 
included  but  need  not  be).  Although  the 
Bureau  recognized  that  government  loan 
program  guarantees  may  be  legally 
distinguishable  horn  mortgage 
insurance,  they  are  functionally  very  . 
similar.  Moreover,  the  Bureau  believed 
that  such  a  technical,  legal  distinction  is 
unlikely  to  be  meaningful  to  most 
consumers.  Therefore,  the  Bureau 
believed  that  the  disclosure  of  such  fees 
would  be  improved  by  including  them 
in  the  monthly  escrow  payment  amount 
and  using  the  check  box  for  “mortgage 
insurance.” 

For  these  reasons,  pursuant  to  its 
authority  under  TILA  section  105(a), 
Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans.  Dodd- 
Frank  Act  section  1405(b),  the  Bureau 
proposed  to  revise  §  1026.18(s)(3)(i)(C) 
to  provide  that  mortgage  insurance  or 
any  functional  equivalent  must  be 
included  in  the  estimate  of  the  amount 
of  taxes  and  insurance,  payable  with 
each  periodic  payment.  Proposed 
comment  18(s)(3)(i)(C)-2  would  have 
been  revised  to  conform  to 
§  1026.18(s)(3)(i)(C).  Specifically,  the 
proposed  comment  would  have  clarified 
that,  for  purposes  of  the  interest  rate  and 
payment  summary  disclosure  required 
by  §  1026.18(s),  “mortgage  insurance  or 
any  functional  equivalent”  includes 
“mortgage  guarantees”  (such  as  a  United 
States  Department  of  Veterans  Affairs  or 
United  States  Department  of  Agriculture 
guarantee)  that  provide  coverage  similar 
to  mortgage  insurance,  even  if  not 
technically  considered  insurance  under 
State  or  other  applicable  law.  Since 
mortgage  insurance  and  mortgage 
guarantee  fees  are  functionally  very 
similar,  the  Bureau  believed  that 
including  both  amounts  in  the  estimate 
of  taxes  and  insurance  on  the  table 
required  by  §  1026.18(s)  would  have 
promoted  the  informed  use  of  credit, 
thereby  carrying  out  the  purposes  of 
TILA,  consistent  with  TILA  section 
105(a).  In  addition,  the  proposed 
disclosure  would  have  ensured  that 
more  of  the  features  of  the  mortgage 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 


manner  that  will  permit  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage 
transaction,  consistent  with  Dodd-Frank 
Act  section  1032(a),  and  would  have 
improved  consumer  awareness  and 
understanding  of  residential  mortgage 
loans  and  would  have  been  in  the 
interest  of  consumers  and  the  public, 
consistent  with  Dodd-Frank  Act  section 
1405(b).  Proposed  comment 
18(s)(3)(i)(C)-2  would  have  been 
consistent  with  the  treatment  of 
mortgage  guarantee  fees  on  the  projected 
payments  table  required  by  proposed 
§§  1026.37(c)  and  1026.38(c).  See  the 
section-by-section  analyses  of 
§§  1026.37(c)  and  1026.38(c)  for  a 
description  of  the  treatment  of  mortgage 
guarantee  fees  in  those  sections. 

One  mortgage  origination  software 
provider  commenter  noted  that  the 
proposed  revision  to  §  1026.18  to 
include  the  “functional  equivalent”  of 
mortgage  insurance  in  the  disclosure 
would  benefit  consumers  cmd  creditors. 
However,  one  GSE  commenter  stated 
that  the  proposed  revision  to  include 
the* “functional  equivalent”  of  mortgage 
insurance  in  the  disclosure  would  create 
uncertainty  as  to  what  information  must 
be  disclosed  because  the  language  in  the 
proposed  rule  could  unintentionally 
cover  a  variety  of  credit  enhancement  or 
other  structures,  such  as  lender-paid  . 
mortgage  insurance,  that  are  not 
incremental  to  the  consumers  monthly 
pa5mient  and  are  disclosed  elsewhere. 
That  commenter  suggested  that  the 
Bureau  remove  the  reference  to  “any 
functional  equivalent”  of  mortgage 
insurance  and  limit  inclusion  of  the  cost 
of  mortgage  guarantees  to  only  those 
associated  with  United  States 
Department  of  Veterans  Affairs  or 
United  States  Department  of  Agriculture 
guarantees  that  result  in  an  incremental 
cost  to  the  consumer  that  is  separate  and 
apart  from  the  consumer’s  monthly 
payment  of  principal  and  interest.  The 
Bureau  otherwise  did  not  receive 
comments  on  this  aspect  of  the 
proposed  rule. 

For  the  reasons  discussed  in  the 
proposal,  the  Bureau  is  finalizing  the 
revisions  to  §  1026.18(s)(3)(i)(C)  and 
comment  18(s)(3)(i)(C)-2  substantially 
as  proposed,  with  certain  clarifying 
changes  to  comment  18(s)(3)(i)(C)-2.  As 
proposed,  that  comment  would  have 
provided  that  “mortgage  insurance” 
means  insurance  against  the 
nonpayment  of,  or  default  on,  and 
individual  mortgage.  As  finalized, 
however,  the  comment  provides  that 
“mortgage  insurance  or  any  functional 
equivalent”  means  the  amounts 
identified  in  §  1026.4(b)(5).  The  Bureau 
believes  that  referencing  the  component 


of  the  finance  charge  in  §  1026.4,  rather 
than  adopting  a  new  definition,  will 
facilitate  compliance  for  creditors  and 
avoid  regulatory  complexity,  since  the 
definition  in  §  1026.4(b)(5)  is  a 
longstanding  part  of  Regulation  Z.  This 
change  is  consistent  with  the  definition 
of  “mortgage-related  obligations”  in  the 
Bureau’s  2013  ATR  Final  Rule  and  with 
the  references  to  mortgage  insurance  or 
any  functional  equivalent  in 
§  1026.37(c),  described  below.  The 
Bureau  is  also  making  clarifying 
changes  to  the  references  to  mortgage 
insurance  in  comments  18(s)(3)(i)(C)-l 
and  18(s)(6)-l,  for  consistency  with  the 
changes  to  comment  18(s)(3)(i)(C)-2, 

The  Bureau  has  considered  the 
comment  related  to  the  disclosure  of  the 
“functional  equivalent”  of  mortgage 
insurance,  but  does  not  believe  the 
comment  should  be  specifically 
addressed  in  the  rule.  Section 
1026.18(s)(3)(i)(C)  requires  disclosure  of 
mortgage  insurance  or  any  functional 
equivalent  only  if  an  escrow  account 
will  be  established,  and  only  requires 
disclosure  of  the  amount  that  will  be 
paid  with  each  periodic  payment. 
Because  lender-paid  mortgage  insurance 
would  not  be  paid  with  escrow  account 
funds  and  would  not  be  paid  by  the 
consumer  with  each  periodic  payment, 

§  1026.18(s)(i)(C)  and  its  commentary 
would  not  apply. 

1 8  (t)  “  N o-Guarantee-T o-Refinance” 
Statement 

Current  §  1026.18(t)(l)  provides  that, 
for  a  closed-end  transaction  secured  by 
real  property  or  a  dwelling,  other  than 
a  transaction  secured  by  a  consumer’s 
interest  in  a  timeshcue  plan  described  in 
11  U.S.C.  101(53D),  the  creditor  shall 
disclose  a  statement  that  there  is  no 
guarantee  the  consumer  can  refinance 
the  transaction  to  lower  the  interest  rate 
or  periodic  payments.  The  TILA-RESPA 
Proposal  would  have  revised  current 
§  1026.18(t)  to  provide  that  transactions 
subject  to  proposed  §  1026.19(e)  and  (f) 
would  not  be  subject  to  the 
requirements  of  §  1026.18(t)(l),  and 
would  have  removed  the  exclusion  for 
timeshare  plans  because  transactions 
secured  by  a  consumer’s  interest  in  a 
timeshare  plcm  would  have  been  subject 
to  proposed  §  1026.19(e)  and  (f). 

The  Bureau  did  not  receive  comments 
on  this  aspect  of  the  proposed  rule. 
Accordingly,  and  for  the  reasons 
discussed  in  the  proposal,  the  Bureau  is 
finalizing  the  revisions  to  §  1026. 18(t)  as 
proposed. 

Section  1026.19  Certain  Mortgage  and 
Variable-Rate  Transactions 

The  Bureau  proposed  to  amend 
§  1026.19  to  define  the  scope  of  the 
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proposed  integrated  disclosures  and  to 
establish  the  requirements  for  provision 
of  those  disclosures. 

Coverage  of  Integrated  Disclosure 
Requirements 

Background 

The  Bureau  proposed  to  require 
delivery  of  the  integrated  disclosures  for 
closed-end  consumer  credit  transactions 
secured  by  real  property,  other  than 
reverse  mortgages.  As  discussed  above 
in  part  IV,  section  1032(f)  of  the  Dodd- 
Frank  Act  requires  that  “the  Bureau 
shall  propose  for  public  comment  rules 
and  model  disclosures  that  combine  the 
disclosures  required  under  [TILA  and 
sections  4  and  5  of  RESPA],  into  a 
single,  integrated  disclosure  for 
mortgage  loan  transactions  covered  by 
those  laws.”  12  U.S.C.  5532(f).  In 
addition,  sections  1098  and  llOOA  of 
the  Dodd-Frank  Act  amended  RESPA 
section  4(a)  and  TILA  section  105(b), 
respectively,  to  require  the  Bureau  to 
publish  a  “single,  integrated  disclosure 
for  mortgage  loan  transactions 
(including  real  estate  settlement  cost 
statements)  which  includes  the 
disclosure  requirements  of  [TILA  and 
sections  4  and  5  of  RESPA]  that,  taken 
together,  may  apply  to  a  transaction  that 
is  subject  to  both  or  either  provisions  of 
law.”  12  U.S.C.  2604(a);  15  U.S.C. 
1604(b).  Accordingly,  the  Bureau  is 
directed  to  establish  the  integrated 
disclosure  requirements  for  “mortgage 
loan  transactions”  that  are  “subject  to 
both  or  either  provisions  of’  RESPA 
sections'4  and  5  (the  statutory  RESPA 
GFE  and  RESPA  settlement  statement 
requirements)  and  TILA.^®o 
The  Legal  Authority  discussion  in 
part  IV  above  also  notes  that, 
notwithstanding  this  integrated 
disclosure  mandate,  the  Dodd-Frank  Act 
did  not  reconcile  important  differences 
between  RESPA  and  TILA,  such  as  the 
delivery  of  the  RESPA  settlement 
statement  and  the  final  TILA  disclosure, 
as  well  as  the  persons  and  transactions 
to  which  the  disclosure  requirements 
are  imposed.  Accordingly,  to  meet  the 
integrated  disclosure  mandate,  the 
Bureau  believes  that  it  must  reconcile 
such  statutory  differences.  The  Bureau 


addition  to,  and  at  the  same  time  as, 
provision  of  the  RESPA  GFE  under  RESPA  section 
5(c),  section  5(d)  also  requires  lenders  to  provide  to 
mortgage  applicants  the  home  buying  information 
booklet  prepared  by  the  Bureau  pursuant  to  section 
5(a).  Although  the  Bureau  did  not  propose  to 
integrate  the  booklet  with  the  RESPA  GFE  and  TILA 
disclosures,  the  Bureau  proposed  to  implement  the 
booklet  requirement  in  proposed  §  1026.19(g), 
discussed  below.  The  same  considerations  of 
coverage  discussed  here  with  respect  to  the 
integrated  disclosures  also  apply  for  purposes  of  the 
requirement  to  provide  the  special  information 
booklet  under  §  1026.19(g). 


also  recognizes  that  application  of  the 
integrated  disclosure  requirements  of 
this  final  rule  to  certain  transaction 
types  may  be  inappropriate,  even 
though  those  transaction  types  are 
within  the  scopes  of  one  or  both 
statutes.  These  issues  and  the  Bureau’s 
decisions  for  addressing  them  in  the 
final  rule  are  discussed  below. 

Differences  in  coverage  of  RESPA  and 
TILA.  RESPA  applies  generally  to 
“federally  related  mortgage  loans,” 
which  means  loans  (other  than 
temporary  financing  such  as 
construction  loans)  secured  by  a  lien  on 
residential  real  property  designed 
principally  for  occupancy  by  one  to  four 
families  and  that  are:  (1)  Made  by  a 
lender  with  Federal  deposit  insurance; 
(2)  made,  insured,  guaranteed, 
supplemented,  or  assisted  in  any  way  by 
any  officer  or  agency  of  the  Federal 
government;  (3)  intended  to  be  sold  to 
Fannie  Mae,  Ginnie  Mae,  or  (directly  or 
through  an  intervening  purchaser) 
Freddie  Mac;  or  (4)  made  by  a 
“creditor,”  as  defined  under  TILA,  that 
makes  or  invests  in  real  estate  loans 
aggregating  more  than  $1,000,000  per 
year,  other  than  a  State  agency.  12 
U.S.C.  2602(1),  2604.18^  RESPA  section 
7(a)  provides  that  RESPA  does  not  apply 
to  credit  for  business,  commercial,  or 
agricultural  purposes  or  to  credit 
extended  to  government  agencies.  12 
U.S.C.  2606(a).  Thus,  RESPA 
disclosures  essentially  are  required  for 
consumer-purpose  loans  that  have  some 
Federal  nexus  (or  are  made  by  a  TILA 
creditor  with  sufficient  volume)  and 
that  dre  secured  by  real  property 
improved  by  single-family  housing. 

Regulation  X  §  1024.5  implements 
these  statutory  provisions.  Section 
1024.5(a)  provides  that  RESPA  and 
Regulation  X  apply  to  federally  related 
mortgage  loans,  which  are  defined  by 
§  1024.2(b)  to  parallel  the  statutory 
definition  described  above.  Regulation 
X  §  1024.5(b)  establishes  certain 
exemptions  from  coverage,  including 
loans  on  property  of  25  acres  or  more; 
loans  for  a  business,  commercial,  or 
agricultural  purpose;  temporary 
financing,  such  as  construction  loans, 
unless  the  loan  is  used  to  finance 
transfer  of  title  or  may  be  converted  to 
permanent  financing  by  the  same 
lender;  and  loans  on  unimproved 
property,  unless  within  two  years  from 
settlement  the  loan  proceeds  will  be 


Although  section  4  of  RESPA,  12  U.S.C.  2603, 

'  originally  recited  that  it  applied  to  federally  related 
mortgage  loans  as  well,  as  amended  by  the  Dodd- 
Frank  Act  it  no  longer  does  so  explicitly.  The 
Bureau  nevertheless  regards  the  ^SPA  settlement 
statement  requirement  as  continuing  to  apply  to 
federally  related  mortgage  loans,  consistent  with  the 
rest  of  RESPA’s  scope  generally. 


used  to  construct  or  place  a  residence 
on  the  land.  12  CFR  1024.5(b)(1) 
through  (4).  Unlike  the  others,  the 
exemption  for  loans  secured  by 
properties  of  25  acres  or  more  is  not 
statutory  and  is  established  by 
Regulation  X  only. 

TILA,  on  the  other  hand,  applies 
generally  to  consumer  credit 
transactions  of  all  kinds,  including 
unsecured  credit  and  credit  secured  by 
nonresidential  property.  15  U.S.C. 

1602(f)  (“credit”  defined  as  “the  right 
granted  by  a  creditor  to  a  debtor  to  defer 
payment  of  debt  or  to  incur  debt  and 
defer  its  payment”).  Similar  to  RESPA, 
TILA  excludes,  among  others, 
extensions  of  credit  primarily  for 
business,  commercial,  or  agricultural 
purposes,  or  to  government  or 
governmental  agencies  or 
instrumentalities,  or  to  organizations.  15 
U.S.C.  1603(1).  In  contrast  with  RESPA 
and  Regulation  X,  however,  TILA  and 
Regulation  Z  have  no  exclusion  for 
property  of  25  acres  or  more,  temporary 
financing,  or  vacant  land.  Moreover, 
TILA  applies  only  to  transactions  made 
by  a  person  who  “regularly  extends” 
consumer  credit.  Id.  1602(g)  (definition 
of  creditor). 

Regulation  Z  §§  1026.2(a)(14)  and  (17) 
and  1026.3(a)  implement  these  statutory 
provisions.  In  particular,  §  1026.2(a)(17) 
defines  “creditor,”  in  pertinent  part,  as 
a  person  who  regularly  extends 
consumer  credit,  and  §  1026.2(a)(17)(v) 
further  provides  that,  for  transactions 
secured  by  a  dwelling  (other  than  “high- 
cost”  loans  subject  to  HOEPA),  a  person 
“regularly  extends”  consumer  credit  if  it 
extended  credit  more  than  five  times  in 
the  preceding  calendar  year.  Section 
1026.3(a)  implements  the  exclusion  of 
credit  extended  primarily  for  a  business, 
commercial,  or  agricultural  purpose,  as 
well  as  credit  extended  to  other  than  a 
natural  person,  including  government 
agencies  or  instrumentalities. 

Although  TILA  generally  applies  to 
consumer  credit  that  is  unsecured  or 
secured  by  nonresidential  property, 
Dodd-Frank  Act  section  1032(f),  RESPA 
section  4(a),  and  TILA  section  105(b) 
specifically  limit  the  integrated 
disclosure  requirement  to  “mortgage 
loan  transactions.”  The  Dodd-Frank  Act 
did  not  specifically  define  “mortgage 
loan  transaction,”  but  did  direct  that  the 
disclosures  be  designed  to  incorporate 
disclosure  requirements  that  may  apply 
to  “a  transaction  that  is  subject  to  both 
or  either  provisions  of  the  law.” 

As  described  above,  five  types  of 
loans  are  currently  covered  by  TILA  or 
RESPA,  but  not  both.  Under  the 
foregoing  provisions,  loans  to  finance 
home  construction  that  do  not  finance 
transfer  of  title  and  for  which  the 
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creditor  will  not  extend  permanent 
financing  (construction-only  loans), 
loans  secured  by  unimproved  lemd 
already  owned  by  the  consumer  and  on 
which  a  residence  will  not  be 
constructed  within  two  years  (vacant- 
land  loans),  and  loans  secured  by  land 
of  25  acres  or  more  (25-acre  loans)  all 
are  subject  to  TILA  but  are  currently 
exempt  from  RESPA  coverage.^®^ 
addition,  loans  secured  by  dwellings 
that  are  not  real  property,  such  as 
mobile  homes,  houseboats,  recreational 
vehicles,  and  similar  dwellings  that  are 
not  deemed  real  property  under  State 
law,  (chattel-dwelling  loans)  could  be 
considered  “mortgage  loan 
transactions,”  and  they  also  are  subject 
to  TILA  but  not  RESPA.  On  the  other 
hand,  federally  related  mortgage  loans 
made  by  persons  who  are  not  creditors 
under  TILA,  because  they  make  five  or 
fewer  such  loans  per  .year,  are  subject  to 
RESPA  but  not  TILA.  In  addition,  some 
types  of  mortgage  loan  transactions  are 
covered  by  both  statutes,  but  may 
warrant  uniquely  tailored  disclosures 
because  they  involve  terms  or  features 
that  are  so  different  from  standard 
closed-end  transactions  that  use  of  the 
same  form  may  cause  significant 
consumer  confusion  and  compliance 
burden  for  industry. 

The  Bureau  proposed  to  use  its 
authority  under  TILA  section  105(a),  (b), 
and  (f),  RESPA  sections  4(a)  and  19(a), 
and  Dodd-Frank  Act  section  1032(a)  and 
(f)  and,  for  residential  mortgage  loans, 
1405(b)  to  tailor  the  scope  of  the 
proposal  so  that  the  integrated 
disclosure  requirements  apply  to  all 
closed-end  consumer  credit  transactions 
secured  by  real  property,  other  than 
reverse  mortgages.  Thus,  the  proposal 
would  have  exempted  reverse 
mortgages,  open-end  transactions,  and 
transactions  that  are  not  secured  by  real 
property.  The  proposal  also  would  have 
expanded  the  application  of  the 
integrated  disclosure  requirements  to 
transactions  secured  by  real  property 
that  do  not  contain  a  dwelling.  As  it 
explained  in  the  proposal,  the  Bureau 
believed  that  doing  so  would  ensure 
that,  in  most  mortgage  transactions, 
consumers  receive  integrated  disclosure 
forms  developed  hy  the  Bureau  through 
extensive  consumer  testing  that  would 
improve  consumers’  understanding  of 
the  transaction.  Furthermore,  the 
Bureau  believed  that  applying  a 
consistent  set  of  disclosure 
requirements  to  most  mortgage 
transactions  would  facilitate  compliance 
by  industry.  Similarly,  the  proposal 


’^^The  exemption  for  25-acre  loans  is  provided 
by  Regulation  X  but  does  not  appear  in  F£SPA.  See 
12  CFR  1024.5(b)(1). 


would  have  both  narrowed  and 
expanded  the  application  of  other  Dodd- 
Frank  Act  mortgage  disclosure 
requirements  to  improve  consumer 
understanding  and  facilitate 
compliance.^®® 

25-Acre  Loans,  Vacant-Land  Loans,  and 
Construction-Only  Loans 

The  Bureau  proposed  to  apply  the 
integrated  disclosure  requirements  to 
25-acre  loems,  construction-only  loans, 
and  vacant-land  loans.  While  these 
loans  are  currently  exempt  from 
mortgage  disclosure  requirements  under 
RESPA  and  Regulation  X,  see  12  CFR 
1024.5(b)(1),  (3),  and  (4),  the  Bureau 
proposed  to  cover  them  to  ensure  that, 
in  most  mortgage  transactions, 
consumers  receive  a  consistent  set  of 
disclosures  to  improve  consumer 
understanding  and  facilitate 
compliance.  The  Bureau  explained  that, 
if  such  tremsactions  were  not  subjected 
to  the  integrated  disclosure 
requirements,  they  would  remain 
subject  to  the  existing  TILA  disclosures 
under  §  1026.18.  The  Bureau  stated  its 
belief  that  this  treatment  would  deprive 
consumers  in  such  transactions  of  the 
benefits  of  the  disclosures  developed  for 
this  proposal.  Moreover,  the  Bureau 
explained  that  these  types  of 
transactions  involve  real  property  and, 
therefore,  are  amenable  to  disclosure  of 
the  information  currently  disclosed 
through  the  RESPA  GFE  and  RESPA 
settlement  statement  requirements. 

Thus,  the  Bureau  expected  that  creditors 
should  be  able  to  use  existing  systems 
to  provide  the  integrated  disclosures  for 
such  transactions.  The  Bureau  solicited 
comment,  however,  on  whether 
application  of  the  integrated  disclosures 
to  these  transactions  would  impose 
significant  burdens  on  creditors. 

Comments 

25-acre  loans.  Several  commenters 
expressed  support  for  covering  25-acre 
loans.  A  financial  holding  company 
indicated  that  covering  these  loans 


See,  e.g.,  Dodd-Frank  Act  section  1414(a) 
(requires  negative  amortization  disclosure  for  open-' 
or  closed-end  consumer  credit  plans  secured  by  a 
dwelling  or  residential  real  property  that  includes 
a  dwelling  that  provides  or  permits  a  payment  plan 
that  may  result  in  negative  amortization)  (TILA 
section  129C(f)):  Dodd-Frank  Act  section  1419 
(requires  certain  payment  disclosures  for  variable 
rate  residential  mortgage  loans  for  which  an  escrow 
account  will  be  established)  (TILA  section 
128(a)(16));  Dodd-Frank  Act  sections  1461(a),  1462, 
and  1465  (requires  certain  payment  and  escrow 
disclosures  for  consumer  credit  transactions 
secured  by  a  first  lien  on  the  principal  dwelling  of 
the  consumer,  other  than  an  o|)en-end  credit  plan 
or  reverse  mortgage)  (TILA  section  129D(h)  and  (j) 
and  section  ■128(b)(4)):  Dodd-Frank  Act  section  1475 
(permits  disclosure  of  appraisal  management  fees 
for  federally  related  mortgage  loans)  (RESPA  section 
4(c)). 


would  facilitate  compliance.  A  software 
company  commenter  and  a  title 
insurance  company  commenter  stated 
that  they  did  not  believe  covering  these 
loans  would  be  unduly  burdensome  on 
creditors,  particularly  if  the  Bureau 
provided  guidance  to  address  the 
unique  characteristics  of  these  loans. 

The  software  company  commenter  also 
explained  that  consumers  who  enter 
into  multiple  transactions  at  once  would 
benefit  from  receiving  consistent 
disclosures  for  different  types  of  loans. 

A  trade  association  representing  banks 
from  a  midwestern  State  explained  that 
many  loans  secured  by  properties  of  25 
acres  or  more  are  consumer-purpose 
loans  for  home  construction,  home 
improvement,  refinance,  or  land 
acquisition.  This  commenter  explained 
that  these  loans  are  typically  structured 
the  same  as  loans  secured  by  properties 
on  24  or  fewer  acres  and  have  similar 
costs,  and  that  it  is  typically  clear  when 
they  are  being  made  for  a  consumer 
purpose,  as  opposed  to  a  business  . 
purpose.  Thus,  the  commenter 
explained  that  its  membership  generally 
did  not  object  to  providing  the 
integrated  disclosures  for  all  consumer- 
purpose  loans  secured  by  real  property, 
without  regard  to  property  size. 

By  contrast,  traae  associations 
representing  banks,  a  compliance 
company,  a  rural  lender,  and  several 
community  banks  explained  that  many 
loans  on  25  acres  or  more  have  more 
than  one  purpose  and  that  loans  that 
have  a  business,  commercial,  or 
agricultural  purpose  should  be  exempt 
under  Regulation  Z.  The  rural  lender 
also  recommended  that  the  Bureau 
deem  in  the  final  rule  all  loans  secured 
by  25  acres  or  more  to  be  business, 
commercial,  or  agricultural  purpose 
loans.  The  rural  lender  commenter 
explained  that  its  customers  often  take 
out  consumer-purpose  loans  on 
properties  of  25  acres  or  more,  and  that 
eliminating  the  current  RESPA 
exemption  for  such  loans  would  place  a 
significant  burden  on  rural  creditors.®®'* 
The  commenter  noted  that  these  loans 
were  not  subject  to  abusive  mortgage 
practices  in  the  past,  and  that  the 
additional  disclosures  would  impose  a 
significant  amount  of  paperwork  and 
compliance  burden,  which  would 
require  it  to  increase  staff.  A  rural 
lender  commenter  argued  that  covering 
loans  on  properties  of  25  acres  or  more 
would  not  provide  a  significant 


The  raral  lender  indicated  that  approximately 
55  percent  of  its  consumer-purpose  loan 
applications  and  61  percent  of  closed-end 
consumer-purpose  loans  secured  with  real  property 
are  currently  exempt  from  the  RESPA  GFE  and 
RESPA  settlement  statement  requirements, 
respectively. 
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consumer  benefit  and  could  hurt 
customers  because  additional  disclosure 
requirements  would  delay  closings, 
inhibit  access  to  credit,  and  increase 
costs  for  customers.  Other  industry 
commenters  recommended  that,  if  a 
loan  on  25  acres  or  more  has  a  business, 
commercial,  or  agricultural  purpose, 
then  the  loan’s  primary  purpose  should 
be  deemed  as  such,  which  would 
exempt  the  loan  from  the  rule’s 
coverage,  consistent  with  the  current 
treatment  of  such  loans  under 
Regulation  X. 

Other  creditor  and  bank  trade 
association  commenters  were  concerned 
that  covering  business,  commercial,  or 
agricultural  loans  would  decrease 
lending  in  that  market.  A  trade 
association  commenter  representing 
banks  asserted  that  the  Bureau  lacked 
authority  to  regulate  such  transactions 
because  RESPA  applies  only  to 
consumer  mortgage  loans,  TILA  applies 
only  to  consumer  credit,  and  Dodd- 
Frank  Act  section  1405(b)  authorizes 
modified  disclosures  for  “residential 
•  mortgage  loans’’  only  for  the  purpose  of 
improving  consumer  awareness  and 
understanding. 

Vacant-lana  loans.  A  credit  union 
commenter  and  an  employee  of  a 
software  company  expressed  support  for 
covering  vacant-land  loans  because 
standardizing  loan  disclosure  for  loans 
secured  by  real  estate  would  benefit 
consumers  and  financial  institutions.  A 
title  insurance  company  stated  that  it 
did  not  believe  there  would  be  a 
significant  new  burden  if  these  loans 
were  covered  by  the  final  rule.  The 
software  company  commenter  stated 
that  it  did  not  believe  covering  these 
loans  would  be  unduly  burdensome  on 
creditors,  particularly  if  the  Bureau 
provided  guidance  to  address  the 
unique  characteristics  of  these  loans. 
This  commenter  also  explained 
consumers  who  enter  into  multiple 
transactions  at  once  would  benefit  from 
receiving  consistent  disclosures  for 
different  types  of  loans. 

By  contrast,  a  rural  lender’  commenter, 
a  compliance  company,  and  a  trade 
association  representing  credit  unions 
requested  that  the  Bureau  exerhpt  loans 
secured  by  vacant  land.  The  rural  lender 
commenter  specifically  requested  that 
the  Bureau  consider  exempting  vacant- 
land  loans  on  which  a  home  will  not  be 
constructed  or  placed  using  the  loan 
proceeds  within  two  years  after 
settlement  of  the  loan,  which  would  he 
consistent  with  the  exemption  under 
current  Regulation  X  §  1024.5(b)(4).  The 
commenter  explained  that  these  loans, 
together  with  loans  on  properties  of  25 
acres  or  more  and  forms  of  temporary 
financing,  comprise  55  percent -of  its 


consumer-purpose,  real  estate-secured 
loan  applications  and  61  percent  of  its 
closed-end  consumer-purpose,  real 
estate-secured  loans  that  are  currently 
exempt  from  RESPA  GFE  and  RESPA 
settlement  statement  requirements, 
respectively.  The  commenter  also 
observed  that  these  loans  were  not 
subject  to  abusive  mortgage  practices  in 
the  past.  Other  commenters,  including 
community  banks,  argued  that  covering 
vacant-land  loans  would  not  provide  a 
significant  consumer  benefit  and  could 
hurt  consumers  because  additional 
disclosure  requirements  would  delay 
and  complicate  closings,  inhibit  access 
to  credit,  and  increase  costs  for 
consumers.  The  trade  association 
representing  credit  unions  argued  that 
many  aspects  of  the  proposal  would  be 
incongruous  for  vacant-land  loans. 

Construction-only  loans.  A  credit 
union  commenter  and  an  employee  of  a 
software  company  expressed  support  for 
covering  temporary  loans  because 
standardizing  loan  disclosure  for  loans 
secured  by  real  estate  would  benefit 
consumers  and  financial  institutions.  A 
title  insurance  company  stated  that  it 
did  not  believe  there  would  be 
significant  new  burden  if  these  loans 
were  covered  by  the  final  rule.  The 
software  company  commenter  stated 
that  it  did  not  believe  covering  these 
loans  would  be  unduly  burdensome  on 
creditors,  particularly  if  the  Bureau 
provided  guidance  to  address  the 
unique  characteristics  of  these  loans. 
This  commenter  also  explained 
consumers  who  enter  into  multiple 
transactions  at  the  same  time  would 
benefit  from  receiving  consistent 
disclosures  for  different  types  of  loans. 

By  contrast,  a  compliance  company,  a 
law  firm  submitting  comments  on  behalf 
of  a  software  company,  a  credit  union, 
and  trade  associations  representing 
banks  and  credit  unions  argued  that 
temporary  financing,  particularly 
construction-only  loans  and  bridge 
loans,  also  should  be  exempt  because 
their  unique  characteristics  make  them 
ill-suited  for  RESPA  disclosures.  The 
trade  association  representing  credit 
unions  indicated  that  imposing  the 
proposed  timing  requirements  on 
construction-only  loans  would  be 
unreasonable  because  the  timing  of  their 
consummation  is  often  affected  by 
unforeseeable  events,  such  as  weather  or 
material  shortages,  which  would  make  it 
difficult  to  disclose  the  actual  terms  of 
their  transactions  in  advance.  The  trade 
association  commenter  representing 
banks  identified  several  characteristics 
of  temporary  or  bridge  loans  it  believed 
distinguished  them  from  other 
transaction  types;  instead  of  monthly 
principal  and  interest  payments,  such 


loans  typically  require  interest  only 
payments  or  irregular  quarterly 
payments  with  the  principal  balance 
due  at  maturity;  no  escrow  account  is 
established;  no  mortgage  insurance  is 
obtained;  prepayment  penalties  are  rare; 
and,  typically  closing  costs  are  minimal 
because  most  costs  are  tied  to  the 
permanent  financing.  The  commenter 
expressed  concern  that  these  unique 
features  would  mean  bank  software 
systems  would  not  accurately  populate 
the  integrated  disclosures  and  that 
associated  compliance  risk  would 
reduce  the  availability  of  such  products. 
The  community  bank  commenter  also 
argued  that  covering  construction  loans 
would  reduce  lending  volume, 
complicate  and  delay  closings,  and 
would  not  necessarily  benefit 
consumers.  This  commenter  also 
observed  that  providing  integrated 
disclosures  for  temporary  and  bridge 
loans  would  provide  little  benefit 
because  they  typically  are  made  in 
conjunction  with  longer-term  loans  or 
until  permanent  financing  is  secure,  and 
thus  usually  have  lower  costs  than  other 
loans.  The  compliance  company 
commenter  stated  that  construction-only 
loans  are  not  consumer-purpose  loans 
and  consumers  would  receive  no  benefit 
from  disclosures  for  such  loans.  The  law 
firm  commenter  stated  the  Bureau  was 
inconsistent  by  not  exempting 
construction  loans,  which  the  company 
believed  were  distinct  from  traditional 
mortgage  loans.  This  commenter 
identified  several  specific 
characteristics  of  construction  loans  that 
raised  questions  about  the  application  of 
the  proposal’s  integrated  disclosure 
requirements,  such  as  disclosure  of  loan 
term,  adjustable  payments,  and 
adjustable  interest  rates. 

A  rural  lender  commenter  requested 
that  the  Bureau  exempt  loans  for 
temporary  financing  unless  the  loan  is 
used  to  finance  transfer  of  title  or  may 
be  converted  to  permanent  financing  by 
the  same  creditor.  The  commenter 
explained  that  these  loans,  together  with 
loans  on  properties  of  25  acres  or  more 
and  vacant  land  loans,  comprise  55  ■ 
percent  of  its  consumer-purpose,  real 
estate-secured  loan  applications  and  61 
percent  of  its  closed-end  consumer- 
purpose,  real  estate-secured  loans  that 
are  currently  exempt  ft-om  RESPA  GFE 
and  RESPA  settlement  statement 
requirements,  respectively.  The 
commenter  also  argued  that  covering 
temporary  financing  would  not  provide 
a  significant  consumer  benefit  and 
could  harm  consumers  because 
additional  disclosure  requirements 
would  delay  closings,  restrict  access  to 
credit,  increase  costs  for  consumers,  and 
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impede  consumers’  ability  to  purchase 
new  homes.  The  commenter  also  noted 
that  these  loans  were  not  subject  to 
abusive  mortgage  practices  in  the  past. 

Final  Rule 

The  Bureau  has  considered  the 
comments  received  regarding  the 
applicability  of  the  integrated 
disclosures  to  25-acre  loans,  vacant-land 
loans,  and  construction-only  loans. 

25-acre  loans.  The  Bureau  declines  to 
deem  loans  on  properties  of  25  acres  or 
more  that  have  a  business,  commercial, 
or  agricultural  purpose  as  non- 
consumer-purpose  loans, 
notwithstanding  any  consumer  purpose 
they  may  have.^*®  TILA  and  Regulation 
Z  already  contemplate  transactions  that 
may  have  multiple  purposes,  and 
coverage  depends  on  the  primary 
purpose  of  the  loan.  TILA  section  103(i) 
dehnes  a  “consumer”  credit  transaction 
as  one  in  which  the  money,  property,  or 
services  which  are  the  subject  of  the 
transaction  are  “primarily”  for  personal, 
family,  or  household  purposes.  The 
definition  of  “consumer  credit”  in 
Regulation  Z  §  1026.2(a)(12)  is 
consistent  with  this  statutory  definition. 
In  addition,  currently  under  Regulation 
Z,  as  in  the  final  rule,  an  extension  of 
credit  primarily  for  business, 
conunercial,  or  agricultural  purpose  is 
already  exempt  from  the  requirements 
of  Regulation  Z.  See  §  1026.3(a)(1). 
Current  comment  3(a)-l  explains  that  a 
creditor  must  determine  in  each  case  if 
the  transaction  is  primarily  for  an 
exempt  purpose,  and  other  existing 
commentary  to  1026.3(a)  provides 
guidance  on  whether  particular  types  of 
credit,  including  credit  for  an 
agricultural  purpose,  are  covered  by 
Regulation  Z.  Further,  loans  on  25  acres 
or  more  that  qualify  as  closed-end 
“consumer  credit”  under  Regulation  Z 
are  currently  subject  to  disclosure 
requirements  under  subpart  C  of 
Regulation  Z,  including  those  in 
§  1026.18.  Accordingly,  creditors  should 
be  familiar  with  determining  whether  a 
loan  on  such  properties  is  exempt. 

Although  the  Bureau  received  some 
comments  suggesting  that  properties  of 
25  acres  or  more  frequently  have  a  non¬ 
consumer  piupose,  the  Bureau  received 
other  comments,  including  one  from  a 
trade  association  representing  hanks 
located  in  a  midwestem  State,  that  loans 
on  properties  of  25  acres  or  more  can  be 
made  for  consumer  purposes,  such  as 
home  construction,  home  improvement, 
refinance,  or  land  acquisition.  Thus, 
even  though  a  large-property  loan  may 


'"The  final  rule  also  removes  the  25-acre  loan 
exemption  horn  Regulation  X.  See  the  section-by- 
section  analysis  of  $  1026.5(b)(1)  above. 


have  a  business,  commercial,  or 
agricultural  purpose,  the  Bureau  does 
not  believe  that  fact  alone  should  be 
sufficient  to  determine  that  the  loan  is 
not  made  primarily  for  a  consumer 
purpose.  Further,  such  an  interpretation 
could  have  implications  beyond  this 
final  rule  to  other  parts  of  Regulation  Z 
and  remove  existing  TILA  protections 
for  consumers  in  rural  areas. 

The  Bureau  recognizes  that  making 
such  loans  subject  to  the  integrated 
disclosure  requirements  will  impose  a 
new  burden  on  industry.  However,  the 
Bureau  believes  covering  such  loans 
under  the  final  rule  is  consistent  with 
the  Dodd-Frank  Act  integration  mandate 
applicable  to  mortgage  loan 
transactions.  Additionally,  exempting 
such  loans  .altogether  could  deprive 
these  consumers  of  an  important 
benefit.  Further,  basing  coverage  on’ 
whether  real  estate  secures  the 
transaction  will  facilitate  compliance 
because  creditors  will  not  have  to 
identify  the  size  of  the  property  before 
or  upon  receipt  of  an  application  to 
determine  whether  a  Loan  Estimate 
must  be  provided. 

Vacant-land  loans.  While  vacant-land 
loans  may  not  pose  the  same  type  of  risk 
as  dwelling-secured  loans  in  the  short 
term,  they  could  present  such  risks  if  a 
consumer  decides  to  construct  a 
dwelling  in  the  future.  In  addition, 
vacant  land  is  itself  an  important  source 
of  value  for  consumers. 

The  Bureau  believes  the  integration 
mandate  applies  to  more  than  just 
dwelling-secured  loans.  Dodd-Frank  Act 
sections  1032(f),  1098,  and  llOOA, 
which  amend  RESPA  section  4(a)  and 
TILA  section  105(b),  limit  the  integrated 
disclosure  requirement  to  “mortgage 
loan  transactions.”  However,  the  Dodd- 
Frank  Act  did  not  specifically  define 
that  term.  The  Bureau  believes  the  term 
extends  broadly  to  real  estate-secured 
transactions  as  the  Dodd-Frank  Act  did 
not  use  the  term  “residential  mortgage 
loan,”  which  was  defined  in  Dodd- 
Frank  Act  section  1401.  Moreover,  the 
Dodd-Frank  Act  directs  the  Bureau  to 
develop  integrated  disclosure 
requirements  that  may  apply  to  a 
transaction  that  is  subject  to  both  or 
either  provisions  of  TILA  and  RESPA. 
Although  RESPA  and  Regulation  X 
exempt  vacant-land  loans  from 
coverage,  TILA  and  Regulation  Z  apply 
to  such  loans. 

Accordingly,  the- Bureau  believes 
these  loans  are  covered  by  the 
integration  mandate,  and  the  Bureau 
believes  that  the  integrated  disclosures 
would  be  just  as  useful  to  a  consumer 
whose  closed-end  credit  transaction  is 
secured  by  vacant  real  estate  as  they 
would  to  a  consumer  whose  transaction 


is  secured  by  real  estate  with  a  dwelling. 
In  addition,  the  Bureau  believes 
covering  all  real  estate-secured  closed- 
end  consumer  credit  transactions  (other 
than  reverse  mortgages)  will  facilitate 
industry  compliance.  Under  the  final 
rule,  creditors  will  not  have  to 
.determine  whether  the  property 
includes  a  dwelling  or  if  the  loan 
proceeds  will  be  used  to  construct  a 
dwelling  within  two  years  from  the  date 
of  the  settlement  of  the  loan  i®®  before 
or  upon  receipt  of  an  application  to 
determine  whether  a  Loan  Estimate 
must  be  provided. 

Construction-only  loans.  The  Bureau 
believes  covering  temporary  loans 
seemed  by  real  estate  will  benefit 
consumers  and  will  facilitate 
compliance  because  covering  real  estate- 
secured,  closed-end  consumer  credit 
transactions,  other  than  reverse 
mortgages,  provides  a  clear  compliance 
rule  for  industry.  The  Bureau  notes  that, 
while  many  construction-only  loans 
may  not  be  for  a  consumer  purpose, 
only  those  loans  made  “primarily”  for 
personal,  family,  or  household  purposes 
are  covered  by  the  final  rule,  consistent 
with  the  definition  of  “consumer  credit” 
in  Regulation  Z  §  1026.2(a)(12). 
Although  the  Bureau  appreciates  that 
the  terms  of  a  construction-only 
transaction  may  change  based  on 
unforeseen  circumstances,  these  loans 
are  not  unique  in  that  respect. 

Moreover,  the  Bureau  has  addressed  the 
need  for  flexibility  with  respect  to  the 
provision  of  the  Loan  Estimate  and 
Closing  Disclosure  under  §  1026.19(e) 
and  (f),  such  that  unforeseen 
circumstances  should  not  interfere  with 
the  provision  of  those  disclosures.  For 
example,  the  good  faith  estimate 
requirement  applicable  to  the  Loan 
Estimate  is  subject  to  changed  ' 
circumstances  set  forth  in 
§  1026.19(e)(3)(iv)(A).  In  addition,  as 
discussed  in  the  section-by-section 
analysis  of  §  1026.19(f)(2),  the  final  rule 
revises  the  redisclosure  triggers 
applicable  to  the  Closing  Disclosure  to 
account  for  unforeseen  circumstances 
that  could  make  previously  disclosed 
settlement  costs  inaccurate.  The  Bureau 
appreciates  that  temporary  loans,  such 
as  construction-only  loans,  may  have 
unique  characteristics  that  require 
special  guidemce.  In  response  to 


Regulation  X  currently  exempts  from  coverage 
any  loan  secured  by  vacant  or  unimproved 
property,  unless,  within  two  years  from  the  date  of 
the  settlement  of  the  loan,  a  structure  or  a 
manufactured  home  will  be  constructed  or  placed 
on  the  real  property  using  the  loan  proceeds.  12 
CFR  1024.5(b)(4).  If  a  loan  for  a  structure  or 
manufactured  home  to  be  placed  on  vacant  or 
unimproved  property  will  be  secured  by  a  lien  on 
that  property,  the  transaction  is  covered  by 
Regulation  X.  Id. 
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comments,  the  final  rule  provides 
additional  clarity  on  how  to  disclose 
such  construction-only  loans,  as 
described  in  the  section-by-section 
analyses  of  the  respective  provisions  of 
§§1026.37  and  1026.38. 

Conclusion.  The  Bureau  believes  that 
including  25-acre  loans,  vacant-land 
loans,  and  construction-only  loans 
within  the  scope  of  the  integrated 
disclosure  requirements  effectuates  the 
purposes  of  TILA  under  TILA  section 
105(a),  because  it  would  ensure 
meaningful  disclosure  of  credit  terms  to 
consumers  and  facilitate  compliance 
with  the  statute.  In  addition,  consistent 
with  section  1032(a)  of  the  Dodd-Frank 
Act,  coverage  of  these  types  of  loans 
will  ensure  that  the  features  of 
consumer  credit  transactions  secured  by 
real  property  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service,  • 
in  light  of  the  facts  and  circumstances. 
Further,  the  Bureau  adopts  these 
requirements  for  residential  mortgage 
loans  based  on  its  authority  under 
Dodd-Frank  Act  section  1405(b),  as  it 
believes  the  modification  will  improve 
consumer  awareness  and  understanding 
of  transactibhi^ 'Ihi’dlvilig  'resitlenfial  ■  ‘ ' 
mortgage  loans  through  thb  use  of 
disclosures,  and  will  be  in  the  interest''’ 
of  consumers  and  in  the  public  interest. 
Accordingly,  for  the  aforementioned 
reasons,‘the  final  rule  cOvefs'loans  ' ' ' 
secured  by  properties  of  25  acres  or 
more,  loans  in  which  vacant  land 
secures  a  closed-end  consumer  credit 
transaction,  including  loans  on  which  a 
home  will  not  be  constructed  or  placed 
using  the  loan  proceeds  within  two 
years  after  settlement  of  the  loan,  and 
construction-only  loans  and  other  forms 
of  temporary  financing  secured  by  real 
property. 

Reverse  Mortgages,  HELOCs,  and 
Chattel-Dwelling  Loans,  * 

As  described  in  more  detail  below, 
the  Bureau  proposed  to  exempt  from  the 
integrated  disclosure  requirements 
certain  loans  that  are  currently  covered" 
by  both  TILA  and  RESPA  (reverse 
mortgages  and  open-end  transactions 
secured  by  real  property  or  a  dwelling), 
and  certain  loans  that  are  covered  by 
TILA  but  not  RESPA  (chattel-dwelling 
loans).  The  Bureau  explained  in  the 
proposal  that,  for  these  mortgage 
transactions,  the  Bureau  believes 
application  of  the  integrated  disclosure 
requirements  would  not  improve 
consumer  understanding  or  facilitate 
compliance  and  that  these  transactions 
should  therefore  be  exempted  from  the 
integrated  disclosure  requirements. 


Reverse  mortgages.  The  Bureau 
proposed  to  exempt  reverse  mortgage 
loans,  as  defined  under  §  1026.33,  from 
the  integrated  disclosure  requirements. 
The  Bureau  explained  in  the  proposal 
that  it  was  aware  that  lenders  and 
creditors  face  significant  difficulties 
applying  the  disclosure  requirements  of 
^SPA  and  TILA  to  reverse  mortgages, 
in  light  of  those  transactions’  unusual 
terms  and  features.  The  difficulties 
appear  to  stem  from  the  fact  that  a 
number  of  the  disclosed  items  under 
existing  Regulations  X  and  Z  are  not 
relevant  to  such  transactions  and 
therefore  have  no  meaning.  Moreover, 
the  Bureau  explained  in  the  proposal 
that  it  developed  the  proposed 
integrated  disclosure  forms  for  use  in 
“forward”  mortgage  transactions  and 
did  not  subject  those  forms,  which 
implement  essentially  the  same 
statutory  disclosure  requirements  as  do 
the  current  regulations,  to  any  consumer 
testing  using  reverse  mortgage 
transactions.  The  Bureau,  therefore,  was 
concerned  that  the  use  of  the  integrated 
disclosures  for  reverse  mortgages  may 
result  in  numerous  disclosures  of  items 
that  are  not  applicable,  difficult  to 
apply,  or  potentially  even  misleading  or 
confusing  for  consumers.  The  Bureau 
expected  to  address  reverse  mortgages 
through  a  separate,  future  ruleinaking 
process  that  would  establish  a  distinct 
disclosure  scheme.^®® 

HELOCs.  Open-end  transactions 
secured  by  real  property  or  a  dwelling 
(home-equity  lines  of  credit,  or 
HELOCs)  are  within  the  statutory  scope 


•ddition,  many  reverse  mortgages  are 
structured  as  open-end  plans  and  therefore  may  be 
subject  to  the  same  concerns  noted  with  respect  to 
HELCX:s. 

’®®The  Board’s  2010  Mortgage  Proposal  included 
several  provisions  relating  to  reverse  mortgages.  See 
75  FR  58539,  58638-59  (Sept.  24,  2010). 
Specifically,  the  Board  proposed  requiring  creditors 
to  use  new  forms  of  disclosures  designed 
specifically  for  reverse  mortgages,  rather  than  the 
standard  TILA  disclosures.  The  2010  Mortgage 
Proposal  also  proposed  significant  protections  for 
reverse  mortgage  consumers,  including  with  respect 
to  advertising  of  reverse  mortgages  and  cross-selling 
of  reverse  mortgages  with  other  financial  and 
insurance  products.  In  addition,  section  1076  of  the 
Dodd-Frank  Act  required  the  Bureau  to  engage  in 
a  study  of  reverse  mortgage  transactions  and 
instructs  the  Bureau  to  consider  protections  with 
respect  to  obtaining  reverse  mortgages  for  the 
purpose  of  funding  investments,  annuities,  and 
other  investment  products  and  the  suitability  of  a 
borrower  in  obtaining  a  reverse  mortgage.  The 
Bureau  published  the  reverse  mortgage  study  on 
June  28,  2012.  See  Press  Release,  U.S.  Consumer 
Fin.  Prot.  Bureau,  CFPB  Report  Finds  Confusion  in 
Reverse  Mortgage  .Market  (June  28,  2012],  available 
at  http://www.consumerfinance.gov/pressreleases/ 
consumer-financial-protection-bureau-report-finds- 
confusion-in-reverse-mortgage-market/.  The  Bureau 
intends  that  its  future  rulemaking  for  reverse 
mortgages  will  address  the  issues  identified  in  the 
Board’s  2010  Mortgage  Proposal  and  the  findings  of 
the  Bureau’s  reverse  mortgage  study. 


of  both  TILA  and  RESPA  and  also 
reasonably  could  be  considered 
“mortgage  loan  transactions.”  However, 
as  the  Bureau  explained  in  the  proposal, 
HELOCs  are,  by  their  nature, 
fundamentally  different  from  other 
forms  of  mortgage  credit. 

Chattel-dwelling  loans.  Chattel¬ 
dwelling  loans  (such  as  loans  secured 
by  mobile  homes)  do  not  involve  real 
property,  by  definition.  The  Bureau 
estimated  in  the  proposal  that 
approximately  one-half  of  the  closing- 
cost  content  of  the  integrated 
disclosures  is  not  applicable  to  such 
transactions  because  they  more  closely 
resemble  motor  vehicle  transactions 
than  true  mortgage  transactions.  Such 
transactions  currently  are  not  subject  to 
RESPA  and,  unlike  the  transactions 
above  that  involve  real  property, 
generally  are  not  consummated  with 
“real  estate  settlements,”  which  are  the 
basis  of  RESPA’s  coverage.  Thus,  the 
Bureau  explained  that,  if  these 
transactions  were  subject  to  the 
integrated  disclosures  under  the 
proposal,  a  significant  portion  of  the 
disclosures’  content  would  be 
inapplicable.  The  Bureau  explained  that 
permfitting  those  items  to  be  omitted 
altogether  could -compromise  the  overall 
integrity  of  the 'disclosures,  which  iVere 
developed  through  consumer  testing 
that  never  contemplated  such  extensive 
omissions,  and  the  Bureau  therefore  had 
no  basis  for  expecting  that  they  would 
necessarily  be  as  informative  or 
understandable  to  consumers  if  so 
dramatically  altered.  The  Bureau 
expressed  similar  concerns  about 
keeping  the  overall  forms  intact  but 
directing  creditors  to  complete  the 
inapplicable  portions  with  “N/A”  or 
simply  to  leave  them  blank.  Moreover, 
the  Bureau  explained  that  such  an 
approach  would  risk  undermining 
consumers’  understanding  of  their 
transactions,  which  would  be 
inconsistent  with  the  purpose  of  this 
rulemaking,  because  they  could  be 
distracted  by  extensive  blank  or  “N/A” 
disclosures  from  the  relevant 
disclosures  present  on  the  form. 

Comments 

Reverse  mortgages.  A  credit  union 
commenter  supported  an  exemption  for 
reverse  mortgage  loans  because  of  their 
uniqueness  and  because  the  required 
disclosures  would  confuse  consumers. 
A  settlement  agent  commenter  stated  ' 
that  if  reverse  mortgage  loans  are 
exempt  from  the  final  rule,  they  also 
should  be  exempt  from  RESPA  section 
4.  The  commenter  recommended  a 
simple  closing  statement  that  would 
itemize  debits  and  credits  to  the 
borrower  and  seller.  By  contrast. 
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another  credit  union  commenter  stated 
that  reverse  mortgage  loans  secured  by 
real  estate  should  be  covered  because 
standardizing  loan  disclosures  for  all 
real  estate-secured  loans  would  benefit 
consumers  and  financial  institutions. 

The  commenter  recommended  that 
additional  disclosures  required  for 
reverse  mortgages  under  §  1026.33(b) 
could  be  added  as  an  addendum  to  the 
integrated  disclosures,  and  that 
consumers  would  benefit  ft-om  the  use 
of  standard  forms  that  they  could  rely 
on  and  understand,  while  financial 
institutions  would  benefit  from  having  a 
single  set  of  rules  and  disclosures  that 
would  apply  to  similar  loans. 

HELCKJs.  A  trade  association 
representing  credit  unions  and  a  credit 
union  commenter  supported  an 
exemption  for  these  loans  due  to  their 
uniqueness  and  the  fact  that  the 
required  disclosures  would  not  make 
much  sense  to  the  consumer  for  these 
types  of  transactions.  A  consumer 
advocacy  group  stated  that  HELOCs 
should  have  triggers  and  protections 
equal  to  those  applicable  to  closed-end 
mortgage  loans.  The  commenter 
explained  that  many  consumers  and 
creditors  do  not  distinguish  between 
open-  and  closed-end  home-secured 
credit,  and  that  the  consequences  of 
default  on  a  HELOC  are  far  more  seHous 
than  for  credit  cards  and  more  closely 
resemble  the  effects  of  default  on  a 
closed-end  mortgage  loan. 

Chattel-dwelling  loans.  A  non¬ 
depository  lender  for  manufactured 
homes  and  a  trade  association 
representing  the  manufactured  home 
industry  supported  the  exclusion  for 
chattel-dwelling  loans  ft-om  the 
integrated  mortgage  disclosure 
requirements.  The  non-depository 
lender  commenter  explained  that  some 
States  have  laws  that  impose 
requirements  that  have  been  interpreted 
to  require  mortgage  lenders  to  fully 
comply  with  the  disclosure 
requirements  of  RESPA  and/or  TILA  or 
their  implementing  regulations  for  loans 
secured  by  both  personal  property  and 
real  estate.  The  commenter  further 
explained  that  the  practical  effect  of 
dual  application  of  RESPA  and  TILA 
under  State  law  is  that  lenders  must 
provide  both  old  and  new  forms  of  the 
RESPA  and  TILA  disclosures  for  the 
same  transaction.  The  commenter  stated 
its  position  that  any  State  law  or 
regulation  that  requires  a  mortgage 
lender  to  provide  not  only  the  proposed 
integrated  disclosures  but  also  the 
existing  or  current  versions  of  the 
RESPA  and  Regulation  X  required 
disclosures  in  connection  with  chattel¬ 
dwelling  loans  is  inconsistent  with 
RESPA  and  Regulation  X.  The 


commenter  requested  that  the  Bureau 
exercise  its  authority  pursuant  to 
Regulation  X  §  1024.13(b),  both  in 
connection  with  this  rulemaking  and  in 
connection  with  current  requirements 
regarding  chattel-secured  mortgage 
lending,  to  declare  any  such  State  law 
or  regulation  to  be  preempted  by  RESPA 
and  Regulation  X. 

A  national  trade  association 
commenter  representing  the  recreational 
vehicle  industry  expressed  concern 
about  language  in  the  proposal’s 
preamble  about  the  treatment  of 
transactions  not  subject  to  the  final  rule 
but  that  could  arguably  fall  within 
Dodd-Frank  Act  sections  T''32(f),  1098,. 
and  llOOA.  The  Bureau  e.  .plained  in  the 
proposal  that  such  transactions  will 
remain  subject  to  the  existing  disclosure 
requirements  under  Regulations  X  and 
Z,  as  applicable,  until  the  Bureau  adopts 
integrated  disclosures  specifically 
tailored  to  their  distinct  features.  The 
commenter  expressed  concern  that  the 
Bureau  intends  to  regulate  recreational 
vehicle  dealers  through  a  future 
rulemaking  by  adopting  integrated 
disclosures  specifically  tailored  for  such 
dealers.  The  commenter  asked  the 
Bureau  to  closely  review  the 
recreational  vehicle  market  compared  to 
the  market  for  other  chattel  property, 
specifically  manufactured  homes.  The 
commenter  noted  that  signaling 
recreational  vehicle  dealers  will  be 
regulated  by  tailored  future  mortgage 
transaction  disclosures  confuses  the 
motor  vehicle  sales  process  and  would 
keep  lenders  out  of  that  market.  This 
commenter  and  a  trade  association 
representing  the  recreational  boat  ^ 
industry  were  concerned  that  the 
definition  of  “dwelling”  in  Regulation  Z 
and  related  commentary  would  cover 
types  of  vessels  and  vehicles  that  are 
generally  not  included  in  the  definition 
of  dwelling  under  State  laws,  and  that 
covering  these  types  of  personal 
property  would  reduce  the  availability 
of  credit  to  individuals  living  in  these 
structures. 

A  national  trade  association 
commenter  representing  credit  unions 
and  a  credit  union  commenter 
supported  the  exemption  for  loans 
secured  by  personal  property  due  to 
their  uniqueness  and  the  fact  that  the 
required  disclosures  would  not  make 
much  sense  to  the  consumer  for  these 
type  transactions.  A  trade  association 
commenter  representing  the 
manufactured  home  industry  expressed 
concern  that  the  proposal  ignored  that, 
in  the  manufactured  housing  industry,  a 
home  may  be  sold  as  personaLproperty, 
and  may  only  become  real  property  at 


•89  See  77  FR  51116,  51156  (Aug.  23,  2012). 


some  later  point  in  time  in  the  home  . 
delivery  and  installation  process. 
Commenters  requested  that  the  Bureau 
provide  an  exclusion  from  the  new 
integrated  disclosure  requirements  for 
land/home,  staged  funded  manufactured 
home  loans,  even  those  loans  that,  when 
fully  consummated,  will  be  secured  by 
rgal  property.  Several  trade  associations 
commenters  representing  banks 
requested  that  the  Bureau  clarify 
whether  dual-collateral  loans  will  be 
subject  to  the  integrated  disclosure 
requirements,  and  that  if  they  are,  that 
the  Bureau  consider  developing  related 
disclosures. 

In  contrast,  a  nonprofit  advocacy 
organization  and  two  consumer 
advocacy  groups  submitting  a  joint 
comment  stated  that  the  Bureau  should 
extend  RESPA  coverage  to  all 
manufactured  homes,  including  those 
titled  as  personal  or  real  property.  The 
consumer  advocacy  groups  emphasized 
that  manufactured  homes  resemble 
other  residential  structures  and  should 
receive  the  same  protections  under 
RESPA.  They  also  stated  that  covering 
vacant  land  loans  but  not  manufactured 
homes  would  be  inconsistent  and  could 
result  in  consumer  harm.  The 
commenters  explained  that  dwelling- 
secured  credit  poses  higher  risk  to 
consumers  than  loans  secured  by  vacant 
land.  Consumer  advocacy  group 
commenters  also  requested  that  the 
Bureau  provide  all  homeowners 
adequate  disclosures,  regardless  of 
whether  State  law  denominates  the 
dwelling  as  real  or  personal  property. 
The  commenters  also  argued  that  this 
result  was  imperative  because 
consumers  living  in  manufactured 
housing  are  particularly  susceptible  to 
abusive  lending.  The  commenters  also 
requested  that  the  Bureau  clarify  the 
treatment  of  manufactured  homes  under 
RESPA,  in  light  of  guidance  provided  by 
HUD  that  suggested  a  manufactured 
home  is  subject  to  RESPA  depending  on 
the  nature  of  the ’dwelling’s  connection 
to  the  land.  The  commenters  asked  that 
the  Bureau  clarify  that'RESPA  applies  to 
all  manufactured  homes  treated  as  real 
property  under  State  law. 

Final  Rule 

Reverse  mortgages.  As  the  Bureau 
explained  in  the  proposal,  reverse 
mortgages  have  unique  features  that  are 
not  amenable  to  the  integrated 
disclosures,  which  were  developed  for 
forward  mortgages.  While  requiring  the 
integrated  disclosures  for  reverse 
mortgages  may  provide  a  clearer 
coverage  rule  for  creditors,  applying  the 
specific  disclosure  requirements  to  such 
loans  would  likely  result  in  confusion 
for  consumers  and  industry.  As  the 
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Bureau  noted  in  the  proposal,  the 
Bureau  expects  to  address  disclosures 
for  reverse  mortgages  in  a  future 
rulemaking. 

While  the  final  rule  exempts  reverse 
mortgage  loans  from  the  integrated 
disclosure  requirements  of  §  1026.19(e) 
and  (f),  it  declines  to  exempt  them 
completely  from  RESPA.  As  discussed 
in  the  section-by-section  analysis  of 
appendices  A  and  C  of  Regulation  X 
above,  the  Bureau  is  finalizing 
amendments  to  Regulation  X  to 
incorporate  certain  guidance  in  the  HUD 
RESPA  FAQs  regarding  the  completion 
of  the  RESPA  GFE  and  the  RESPA 
settlement  statement  for  reverse 
mortgage  transactions.  Although,  as  it 
noted  in  the  proposal,  the  Bureau  is 
aware  that  industry  faces  difficulties 
applying  the  disclosure  requirements  of 
RESPA  and  TILA  to  reverse  mortgages, 
the  Bureau  does  not  believe  it  would  be 
appropriate  to  grant  an  exemption  from 
RESPA  for  such  transactions  because  it 
would  leave  consumers  without 
important  RESPA-required  disclosures. 
For  the  aforementioned  reasons,  the 
Bureau  declines  to  include  reverse 
mortgage  loans  subject  to  §  1026.33 
within  the  scope  of  the  integrated 
disclosure  requirements  of  §  1026.19(e). 
and  (f). 

HELOCs.  While  the  Bureau  recognizes 
that  open-end  consumer  credit 
transactions  secured  by  real  estate  can 
pose  risks  to  consumers,  the  Bureau 
continues  to  believe  they  would  be 
inappropriate  for  coverage  under  the 
final  rule.  As  the  Bureau  explained  in 
the  proposal,  the  integrated  disclosures 
were  developed  for  closed-end 
consumer  credit,  and  the  Bureau 
believes  that  using  them  to  disclose 
open-end  credit  transactions  would 
likely  result  in  confusion  because  many 
parts  of  the  disclosures  would  be 
inapplicable  to  open-end  credit 
transactions,  such  as  the  projected 
payments  table,  the  estimated  taxes  and 
insurance  disclosure,  or  the  escrow 
account  disclosures  under  §§  1026.37(c) 
and  1026.38(c). 

The  Bureau  notes  that  HELOCs  are 
open-end  credit  plans  and  therefore  are 
subject  to  different  disclosure 
requirements  than  closed-end  credit 
transactions  under  Regulation  Z.  In 
recognition  of  the  distinct  nature  of 
open-end  credit.  Regulation  X 
effectively  exempts  such  plans  from  the 
RESPA  disclosure  requirements. 
Sections  1024.6(a)(2)  and  1024.7(h)  of 
Regulation  X  state  that,  for  HELOCs,  the 
requirements  to  provide  the  “special 
information  booklet”  regarding 
settlement  costs  and  the  RESPA  CFE, 
respectively,  are  satished  by  delivery  of 
the  open-end  disclosures  required  by 


Regulation  Z.  Regulation  X  §  1024.8(a) 
exempts  HELOCs  from  the  RESPA 
settlement  statement  requirement 
altogether.  The  Bureau  expects  to 
address  HELOCs  through  a  separate, 
future  rulemaking  that  will  establish  a 
distinct  disclosure  scheme  tailored  to 
their  unique  features,  which  will  more 
effectively  achieve  the  purposes  of  both 
RESPA  and  TILA.^^o 

Chattel-dwelling  loans.  The  Bureau 
has  considered  the  comments  on  the 
final  rule’s  coverage  with  respect  to 
chattel-dwelling  loans.  The  Bureau 
believes  that  disclosing  loans  secured  by 
personal  property  using  the  integrated 
disclosures  could  reduce  the  intended 
consumer  benefit  of  the  disclosures 
because  of  those  loans’  unique 
characteristics..  Excluding  them  from 
coverage  of  these  integrated  disclosures, 
however,  would  not  excuse  them  from 
TILA’s  disclosure  requirements.  Rather, 
they  would  remain  subject  to  the 
existing  closed-end  TILA  disclosure 
requirements  under  §  1026.18.  Thus,  the 
current  treatment  »f  chattel-dwelling- 
secured  loans  under  both  RESPA  and 
TILA  is  preserved  if  they  are  excluded 
from  coverage  of  the  integrated 
disclosure  requirements  in  this  final 
rule.  Excluding  chattel-dwelling- 
secured  loans  from  the  integrated 
disclosure  requirements  means  they 
would  uot  be  subjected  by  this 
rulemaking  to  certain  new  disclosure 
requirements  added  to  TILA  section 
128(a)  by  the  Dodd-Frank  Act.  As 
discussed  under  the  section-by-section 
analysis  of  §  1026.1(c)  above,  certain 
other  new  mortgage  disclosure 
requirements,  added  to  TILA  under  title 
XIV  of  the  Dodd-Frank  Act  are 
exempted  until  integrated  disclosure 
requirements  are  implemented  by 
regulations  for  such  transaction  types. 
As  noted  above,  the  Bureau  plans  to 
address  integrated  disclosure 
requirements  for  chattel-dwelling- 
secured  loans,  as  well  as  reverse 
mortgages  and  HELOCs,  in  future 
rulemakings.  The  Bureau  believes  that 
the  TILA  disclosures  resulting  from  that 
process  would  be  more  appropriate  and 
more  beneficial  to  consumers  than  the 
integrated  disclosures  under  this  final 
rule. 

With  respect  to  comment ers 
concerned  about  future  rulemakings 
applicable  to  recreational  vehicles,  the 
Bureau  notes  that- TILA  currently 
applies  to  credit  transactions  broadly. 
See  15  U.S.C.  1602(f).  The  Bureau  also 
notes  that  closed-end  consumer  credit 


>8®  In  2009,  the  Board  proposed  significant 
revisions  to  the  disclosure  requirements  for 
HELOCs.  See  74  FR  43428  (Aug.  26,  2009).  The 
Bureau  is  now  responsible  for  this  proposal. 


transactions  not  secured  by  real 
property,  other  than  reverse  mortgages 
subject  to  §  1026.33,  are  already  subject 
to  disclosure  requirements  in  subpart  C 
of  Regulation  Z,  including  those  in 
§  1026.18.  Any  subsequent  disclosure 
requirements  on  creditors  subject  to  the 
Bureau’s  authority  will  be  based  on  a 
review  of  the  relevant  market  emd  the 
adequacy  of  existing  disclosures,  among 
other  factors.  With  respect  to 
commenters  concerned  that  the 
definition  of  “dwelling”  in  Regulation  Z 
potentially  covers  recreational  vehicles 
and  other  vessels,  the  Bureau  did  not 
propose  changes  to  the  definition  of 
“dwelling”  under  §  1026.2(a)(19)  in  the 
proposal  and  is  not  making  such 
changes  in  this  final  rule. 

Some  commenters  were  concerned 
that  coverage  of  multiple-advance 
construction  loans  may  be  secured  by 
real  property  and  personal  property  and, 
therefore,  it  may  be  unclear  how  a 
creditor  would  disclose  such  loans. 
However,  the  Bureau  believes  such 
loans  are  amenable  to  the  integrated 
disclosures  because  such  loans  are 
secured  by  real  property.  The  Bureau 
believes  this  treatment  is  warranted 
because  the  mandate  to  integrate 
disclosures  under  TILA  and  RESPA 
requires  that  the  Bureau  reconcile 
differences  in  coverage  between  the  two 
statutes.  The  Bureau  has  addressed  how' 
to  disclose  such  transactions  in  the  rule, 
as  described  in  the  section-by-section 
analyses  of  §  1026.18  and  appendix  D  to 
Regulation  Z. 

While  the  Bureau  believes  that  most 
construction-only  loans  will  be  secured 
by  real  property  at  consummation,  it 
recognizes  that  there  may  be 
circumstances  in  which  such  loans 
could  be  secured  by  personal  property. 
Whether  a  transaction  is  secured  by  real 
property  depends  on  State  law,  and  the 
Bureau  appreciates  that,  in  some  cases, 
a  loan  financing  the  construction  phase 
of  a  dwelling  may  be  classified  as  a  loan 
secured  by  personal  property  at 
consummation  of  that  phase  of 
financing.  Accordingly,  the  Bureau  has 
retained  existing  regulatory  provisions 
in  Regulation  Z  that  set  forth  disclosure 
requirements  for  construction  loans 
applicable  to  closed-end  consumer 
credit  transactions  not  secured  by  real 
property. 

With  respect  to  commenters  who 
requested  that  the  Bureau  extend 
RESPA  coverage  to  transactions  secured 
by  personal  property,  the  Bureau 
declines  to  do  so  because  RESPA  and 
Regulation  X  apply  by  their  terms  to 
“federally  related  mortgage  loans,” 
which  are  limited  to  transactions  in 
which  the  lender  has  a  lien  secured  by 
real  property.  The  Bureau  also  declines 
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to  exercise  authority  under  TILA  and 
the  Dodd-Frank  Act  to  extend  coverage 
of  the  final  rule  to  manufactured  homes 
that  are  considered  chattel  under  State 
law.  The  Bureau  believes  heising 
coverage  on  the  characteristic  of 
whether  the  loan  is  secured  by  real 
property  is  warranted  because  a 
significant  portion  of  the  content  of  the 
disclosures  was  developed  for  real 
property  transactions.  The  Bureau  also 
believes  that  basing  coverage  on  the 
characteristic  of  whether  the  loan  is 
secured  by  real  property  is  necessary  to 
harmonize  the  coverage  of  RESPA  and 
TILA  and  satisfy  the  integration 
mandate.  Although  manufactured 
homes  may  resemble  other  forms  of 
residential  property,  the  Bureau  does 
not  believe  this  characteristic  alone 
should  be  sufficient  to  warrant  coverage 
under  §  1026.19(e)  and  (f).  Other  forms 
of  chattel  property  besides 
manufactured  homes  also  may  serve  as 
a  residence,  but  more  closely  resemble 
motor  vehicle  transactions  than  real 
property  transactions,  and  therefore 
many  parts  of  the  integrated  disclosures 
would  be  inapplicable  and  would  likely 
compromise  consumer  understanding  of 
the  disclosures.  Finally,  as  the  Bureau 
explained  in  the  proposal,  consumers 
who  receive  a  loan  secured  by  personal 
property  would  continue  to  be  protected 
under  the  disclosures  required 
elsewhere  in  Regulation  Z,  including 
those  in  §  1026.18.  The  Bureau  declines 
to  make  a  determination  under 
§  1024.13(b),  as  requested  by  a 
commenter,  regarding  whether  State 
laws  conflict  with  the  requirements  of 
Regulation  X.  The  commenter  who 
requested  this  determination  did  not 
identify  particular  State  laws  that  may 
conflict,  and  the  Bureau  therefore  lacks 
a  basis  to  make  a  conflict  determination. 
See  the  section-by-section  analysis  of 
§  1026.28  for  a  discussion  of  the  State 
law  exemption  rules  applicable  to  the 
integrated  disclosure  requirements  of  ‘ 
this  final  rule. 

Conclusion.  For  the  reasons  discussed 
above,  the  final  rule  does  not  apply  to 
reverse  mortgages,  open-end  credit 
transactions,  or  closed-end  consumer 
transactions  secured  by  personal 
property  and  not  real  property.  Such 
loans  will  be  subject  to  existing 
requirements  in  Regulation  Z  and 
reverse  mortgages  and  open-end  credit 
transactions  will  be  subject  to  existing 
requirements  in  Regulation  X.  As 
discussed  above,  those  transactions 
remain  subject  to  the  exemption  in 
§  1026.1(c)  fi’om  providing  certaift  new 
disclosures  under  title  XIV  of  the  Dodd- 
Frank  Act  until  the  Bureau  engages  in 


future  rulemakings  for  these  transaction 
types. 

Loans  Extended  by  TILA  “Creditors” 

As  noted  above,  RESPA  applies 
generally  to  “federally  related  mortgage 
loans,”  which  means  loans  (other  than 
temporary  financing  such  as 
construction  loans)  secured  by  a  lien  on 
residential  real  property  designed 
principally  for  occupancy  by  one  to  four 
fomilieS,  and  that  have  a  Federal  nexus 
or  are  made  by  a  TILA  “creditor”  that 
makes  or  invests  in  real  estate  loans 
aggregating  more  than  $1,000,000  per 
year,  other  than  a  State  agency.  12 
U.S.C.  2602(1),  2604.  TILA  generally 
covers  consumer  credit  transactions  of 
all  kinds,  including  unsecured  credit 
and  credit  secured  by  nonresidential 
property  and  applies  only  to 
transactions  made  by  a  person  who 
“regularly  extends”  consumer  credit. 

For  transactions  secured  by  a  dwelling, 
other  than  HOEPA  loans.  Regulation  Z 
defines  a  “creditor”  as  a  person  who 
extends  credit  more  tlyn  five  times  in 
the  preceding  calendar  year.^^^ 

Lenders  that  do  not  meet  the  TILA 
definition  of  “creditor”  generally  are 
subject  to  RESPA  if  they  make  a  real 
property-secured  loan  with  a  Federal 
nexus.  The  Bureau  proposed  to  exempt 
from  the  integrated  disclosure 
requirements  loans  extended  by  these 
lenders  who  are  covered  by  RESPA  but 
not  TILA.  The.  Bureau  explained  that,  if 
a  lender  extends  five  or  fewer  consumer 
credit  transactions  secured  by  a 
consumer’s  dwelling  in  a  year,  it  should 
not  be  subject  to  TILA  or  Regulation  Z. 
This  treatment  would  have  preserved 
the  status  of  such  transactions  under 
existing  Regulation  Z.  That  is,  currently, 
consumers  do  not  receive  Regulation  Z 
disclosures  from  such  lenders  because 
they  are  not  considered  “creditors” 
pursuant  to  §  1026.2(a)(17)(v).  The 
Bureau  explained  that  eliminating  this 
exemption  could  represent  a  significant 
expansion  of  TILA  coverage  and  that  it 
was  unaware  of  any  significant 
problems  encountered  by  consumers 
obtaining  credit  firom  these  types  of 
creditors  that  might  justify  such  an 
expansion.  Further,  because  such 
creditors  may  lack  the  systems  to 
comply  with  TILA,  the  Bureau 
anticipated  they  may  cease  to  extend 
credit  if  forced  to  establish  compliance 
systems.  Although  preserving  this 
exemption  means  that  the  integrated 
disclosures  would  not  be  received  by 
consumers  in  such  transactions,  the 
Bureau  expected  the  impact  of  such  an 
exemption  to  be  limited.  The  Bureau 
noted  in  the  proposal,  based  on  data 


*8'  See  15  U.S.C.  1602(g);  12  CFR  1026.2(a)(17). 


reported  for  2010  under  HMDA,  that 
569  creditors  (seven  percent  of  all 
HMDA  reporters)  reported  five  or  fewer 
originations  and,  more  significantly, 
that  their  combined  originations  of 
1,399  loans  equaled  only  0.02  percent  of 
all  originations  reported  under  HMDA 
for  that  year.  The  Bureau  further 
explained  that  these  transactions  would 
remain  subject  to  the  RESPA  disclosure 
requirertients  under  Regulation  X. 

Comments 

Commenters  did  not  object  to 
exempting  these  RESPA-covered  lenders 
fi'om  the  rule,  but  they  did  request  that 
the  Bureau  further  increase  the 
threshold  under  Regulation  Z  for 
defining  a  TILA  “creditor.”  A  trade 
association  commenter  representing 
settlement  agents  recommended  that  the 
threshold  be  increased  to  25  annual 
transactions  on  mortgage  loan 
transactions.  A  community  bank 
commenter  expressed  support  for  a 
small  creditor  exemption  with  a 
threshold  that  exempts  creditors  that 
originate  fewer  than  2,500  loans  in  a 
calendar  year.  A  law  firm  commenter 
recommended  increasing  the  threshold 
to  100  mortgages  a  year. 

_  A  trade  association  representing 
credit  unions  argued  that  the  proposed 
threshold  of  five  or  fewCT  inortgages  a 
yecir  was  not  an  appropriate  measure  to 
provide  regulatory  relief  for  small 
entities.  This  commenter  was  concerned 
that  the  Bureau  appeared  to  be  defining 
“small  entities”  on  a  basis  that  appeared 
to  be  inconsistent  with  the  Dodd-Frank 
Act,  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  and  the  Bureau’s  past  actions 
in  conducting  small-entity  outreach 
under  SBREFA,  which  identified  small 
entities  based  on  asset  size,  rather  than 
lending  volume.  This  commenter  was 
concerned  that  a  low  exemption 
threshold  would  impose  large  costs  on 
many  credit  unions  not  covered  by  the 
exemption  and  would  force  some  credit . 
unions  to  close  their  operations.  The 
commenter  recommended  an  exemption 
for  credit  unions  that  have  $175  million 
or  less  in  assets,  which  would  be 
consistent  with  the  size  thresholds  used 
for  purposes  of  analysis  under  SBREFA. 
The  commenter  argued  that  the  t)odd- 
Frank  Act  requires  the  agency  to 
seriously  consider  the  impact  of  its 
regulations  on  small  entities.  A 
commenter  employed  by  a  software 
company,  however,  stated  that  the  rule 
should  not  modify  the  transaction 
threshold  under  §  1026.2(a)(17)  because 
doing  so  would  provide  no  consumer 
benefit,  and  that  consistent  application 
across  creditors  would  facilitate 
shopping  by  the  consumer.  Several 
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individual  commenters  and  settlement 
agents  expressed  concern  that  it  would 
be  difficult  to  identify  criteria  for  a 
small  creditor  definition.  A  law  firm 
commenter  also  recommended  that  the 
Bureau  include  an  exemption  for  small 
businesses. 

Final  Rule 

The  Bureau  has  considered  the 
comments  regarding  the  final  rule’s 
applicability  to  creditors  subject  to  TILA 
and  RESPA.  The  Bureau  declines  to 
grant  an  exemption  for  small  creditors, 
such  as  one  based  on  asset  size,  or 
otherwise  make  adjustments  to  the  five- 
or-fewer  mortgage  threshold  included  in 
the  definition  of  “creditor”  under 
§  1026.2(a)(17),  as  discussed  further  in 
the  section-by-section  analysis  of 
§  1026.2(aKl7).  The  Bureau  does  not 
believe  exempting  small  creditors  from 
the  integrated  disclosure  requirements 
would  be  consistent  with  the  integration 
mandate.  The  Bureau  also  believes  such 
an  exemption  would  hinder,  rather  than 
enhance,  consumer  understanding. 
Exempting  a  class  of  creditors  from  the 
final  rule  would  result  in  an 
inconsistent  set  of  disclosures  that 
would  negatively  affect  a  consumer’s 
ability  to  shop  for  the  best  loan.  The 
integrated  disclosures  were  designed  to 
assist  a  consumer  in  comparing  loans. 
The  Bureau  is  concerned,  for  example, 
that  a  consumer  who  receives  a  Loan 
Estimate  from  a  larger  creditor  for  one 
loan  would  not  be  able  to  easily 
compare  its  terms  to  a  loan  disclosed  in 
a  different  format  from  a  small  creditor 
exempt  from  this  final  rule  that  would 
otherwise  meet  the  definition  of 
“creditor”  under  Regulation  Z.  The 
Bureau  is  concerned  that  this  result 
would  be  inconsistent  with  the  aims  of 
Dodd-Frank  Act  section  1032(a),  which 
authorizes  the  Bureau  to  prescribe  rules 
to  ensure  effective  disclosure. 

For  the  reasons  discussed  above  in  the 
section-by-section  analysis  of 
§  1026.2(a)(17),  the  Bureau  has 
concluded  that  it  will  not  adjust  the 
“creditor”  threshold  in  Regulation  Z. 
Accordingly,  for  the  aforementioned 
reasons,  the  Bureau  is  finalizing  the 
scope  of  the  integrated  disclosure 
requirements  with  respect  to  creditors 
as  proposed  and  pursuant  to  the 
authority  cited  in  the  proposal. 

Other  Coverage  Issues 

Some  commenters  requested  that  the 
Bureau  clarify  specific  aspects  of  the 
proposal  that  relate  to  other  sections  of 
the  rule.  Trade  association  commenters 
representing  banks  requested 
clarification  on  how  the  rule  would 
apply  to  trusts.  One  such  trade 
association  commenter  observed  that 


proposed  comments  3(a)-9  and  -10 
specifically  addressed* trusts  for  tax  or 
estate  planning  purposes.  The 
commenter  requested  that  the  Bureau 
clarify  how  a  trust’s  revocability  would 
affect  coverage.  Another  trade 
association  commenter  representing 
banks  requested  clarification  regarding 
to  whom  the  integrated  disclosures  and 
notice  of  the  right  of  rescission  must  be 
provided  in  the  case  of  certain  inter 
vivos  revocable  trusts.  Commenters  also 
requested  that  Bureau  address  coverage 
with  respect  to  certain  housing 
assistance  loan  programs,  which  are 
currently  exempted  from  Regulation  X. 
See  12  CFR  1024.2(b).  One  trade 
association  commenter  representing 
banks  recommended  that  creditors  , 
should  be  given  the  option  of  either 
providing  the  integrated  disclosures  or 
the  §  1026.18  disclosures  for  housing 
assistance  loan  programs  covered  by  the 
rule.  The  Bureau  has  addressed  these 
comments  in  the  section-by-section 
analysis  of  §  1026.3  above. 

A  trade  association  representing  the 
timeshare  industry  commented 
regarding  the  Bureau’s  proposed 
expansion  of  the  scope  of  certain 
disclosure  requirements  added  to  TILA 
by  title  XIV  of  the  Dodd-Frank  Act  for 
“residential  mortgage  loans”  (which,  as 
noted  above,  is  defined  in  section  1401 
of  the  Dodd-Frank  Act  to  exclude  an 
extension  of  credit  secured  by  a 
consumer’s  interest  in  a  timeshare  plan) 
to  apply  to  transactions  secured  by  a 
consumer’s  interest  in  a  timeshare  plan. 
Specifically,  the  Bureau  proposed  to 
include  in  the  Closing  Disclosure  the 
disclosure  requirements  under  Dodd- 
Frank  Act  sections  1402(a)(2)  (requires 
disclosure  of  loan  originator  identifier), 
1414(c)  (requires  disclosure  of  anti¬ 
deficiency  protections),  1414(d) 

(requires  disclosure  of  partial  payment 
policy),  and  1419  (requires  disclosure  of 
certain  aggregate  amounts  and 
wholesale  rate  of  funds,  loan  originator 
compensation,  and  total  interest  as  a 
percentage  of  the  principal  amount  of 
the  loan),  and  require  them  to  be 
included  in  the  Closing  Disclosure  for 
transactions  secured  by  a  consumer’s 
interest  in  a  timeshare  plan.  The  trade 
association  stated  that  the  Bureau 
should  provide  in  the  final  rule  a 
timeshare-specific  version  of  the  Closing 
Disclosure  that  does  not  include  these 
disclosures,  or  expressly  permit 
timeshare  lenders  to  strike  out  these 
provisions  of  the  disclosure. 

The  final  rule  requires  that  these 
disclosures,  as  implemented  by 
§§  1026.37  and  1026.38,  be  provided  for 
transactions  secured  by  a  consumer’s 
interest  in  a  timeshare  plan.  The  Bureau 
acknowledges  that  in  this  final  rule  it 


has  determined  to  exclude  from 
provision  certain  disclosures  in  the 
Closing  Disclosure  for  other  types  of 
transactions,  if  such  disclosure  would 
provide  inaccurate  information  with 
respect  to  that  type  of  transaction.  For 
example,  for  transactions  not  subject  to 
15  U.S.C.  1639h  or  1691(e),  as 
implemented  in  Regulation  Z  or 
Regulation  B  (12  CFR  part  1002), 
respectively,  the  final  rule  does  not 
require  provision  of  the  appraisal 
disclosure  under  §  1026.37(m)(l).  In 
addition,  the  final  rule  provides 
alternative  formats  for  certain  parts  of 
the  Closing  Disclosure  to  aid  consumer 
understanding  of  particular  aspects  of 
such  transactions  (for  example,  the 
Bureau  provides  for  alternative  Costs  at 
Closing  and  Calculating  Cash  to  Close 
tables  for  transactions  without  a  seller  to 
aid  consumer  understanding  of  the 
unique  aspects  of  such  transactions,  as 
described  in  the  section-by-section 
analysis  of  §  1026.37(d)  below). 

However,  the  Bureau  believes  the 
disclosures  for  “residential  mortgage 
loans”  noted  above  would  not  be 
inaccurate  for  transactions  secured  by  a 
consumer’s  interest  in  a  timeshare  plan, 
and  would  be  just  as  useful  to 
consumers  in  transactions  secured  by 
the  consumer’s  interest  in  a  timeshare 
plan  as  in  transactions  secured  by  real 
property.  In  addition,  the  Bureau 
believes  that  there  is  a  benefit  "to 
consumers  from  receiving  Closing 
Disclosures  in  a  standardized  format 
even  in  different  types  of  transactions, 
because  they  may  become  more  familiar 
with  the  format,  which  may  aid 
consumer  understanding  of  the 
disclosure.  Further,  the  Bureau  believes 
it  will  facilitate  compliance  for  industry 
to  reduce  the  amount  of  variability  and 
dynamic  aspects  of  the  Closing 
Disclosure  to  instances  that  are 
technically  necessary  or  that  will  aid 
consumer  understanding,  rather  than 
numerous  distinct  versions  for  different 
types  of  transactions  or  security 
interests. 

Accordingly,  the  Bureau,  pursuant  to 
its  authority  under  TILA  section  105(a) 
and  Dodd-Frank  Act  section  1032(a),  is 
applying  these  disclosure  requirements 
under  title  XIV  of  the  Dodd-Frank  Act 
to  extensions  of  credit  secured  by  a 
consumer’s  interest  in  a  timeshare  plan. 
The  Bureau  believes  that  requiring  these 
disclosures  in  such  transactions  furthers 
the  purpose  of  TILA  by  promoting  the 
informed  use  of  credit.  In  addition, 
applying  these  disclosure  requirements 
to  transactions  secured  by  a  consumer’s 
interest  in  a  timeshare  plan  will  ensure 
that  the  integrated  disclosures  will 
permit  consumers  of  such  transactions 
to  understand  the  costs,  benefits,  and 
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risks  associated  with  the  transaction, 
consistent  with  Dodd-Frank  Act  section 
1032(a). 

Conclusion — Coverage  of  the  Final  Rule 

For  the  reasons  discussed  above,  final 
§  1026.19(e)  and  (f),  discussed  further 
below,  requires  that  the  integrated 
disclosures  be  provided  for  closed-end 
consumer  credit  transactions  secured  by 
real  property,  other  than  a  reverse 
mortgage  subject  to  §  1026.33.  Final 
§  1026.19(g)  requires  provision  of  the 
special  information  booklet  for  closed- 
*  end  consumer  credit  transactions 
secured  by  real  property  and  states  in 
§  1026.19(g)(l)(iii)(C)  that  the 
requirement  does  not  apply  to  reverse 
mortgages. 

Accordingly,  25-acre  loans, 
construction-only  loans,  and  vacant- 
land  loans  are  subject  to  the  integrated 
disclosure  and  booklet  requirements. 
Pursuant  to  final  §  1026.19(g)(l)(iii)(C), 
reverse  mortgage  transactions  are  not 
subject  to  the  integrated  disclosure  or 
booklet  requirements.  Pursuant  to  final 
§  1026.19(g)(l)(ii),  HELCXIs  are  not 
subject  to  the  integrated  disclosure 
requirements,  but  they  are  subject  to  the 
booklet  requirements  (though 
compliance  is  satisfied  by  providing  an 
alternate  brochure  described  in  the  final 
rule).  Chattel-dwelling  loans  are  not 
subject  to  the  integrated  disclosure  or 
booklet  recjuirements.  Reverse 
mortgages,  open-end  transactions 
secured  by  real  property  or  a  dwelling; 
and  chattel-dwelling  loans  will  remain 
subject  to  the  existing  disclosure 
requirements  under  Regulations  X  and 
Z,  as  applicable,  until  the  Bureau  adopts 
integrated  disclosures  specifically . 
tailored  to  their  distinct  features. 

Finally,  federally  related  mortgage  loans 
extended  by  a  person  that  is  not  a 
creditor,  as  defined  in  Regulation  Z 
§  1026.2(a)(17),  are  not  subject  to  the 
integrated  disclosure  or  booklet 
requirements  for  the  reasons  set  forth 
above. 

The  Bmeau  believes  adjusting  the 
application  of  the  provisions  of  TILA 
and  RESPA  is  within  its  general 
mandate  under  Dodd-Frank  Act  sections 
1032(f),  1098,  and  llOOA  to  prescribe 
integrated  disclosiuBS,  which  requires 
that  the  Bureau  reconcile  differences  in 
coverage  between  the  two  statutes.  The 
Bureau  also  believes  that  this  approach 
is  expressly  authorized  by  sections  4(a) 
of  RESPA  and  105(b)  of  TILA  because 
both  provisions  direct  the  Bureau  to 
prescribe  disclosures  that  “may  apply  to 
a  transaction  that  is  subject  to  both  or 
either  provisions  of  law.”  (Emphasis 
added.)  The  Bureau  believes  those 
provisions  authorize  requiring  the 
integrated  disclosures  for  any 


transaction  that  is  subject  to  either 
RESPA  or  TILA,  and  not  only  a 
transaction  that  is  subject  to  both, 
precisely  so  that  the  Bureau  has  the 
flexibility  necessary  to  reconcile  those 
statutes’  coverage  differences  for 
purposes  of  the  integrated  disclosure 
mandate. 

Furthermore,  the  Bureau  believes  that 
applying  the  integrated  disclosures  to 
closed-end  consumer  credit  transactions 
secured  by  real  property  other  than 
reverse  mortgages  will  carry  out  the 
purposes  of  TILA  and  RESPA, 
consistent  with  TILA  section  105(a)  and 
RESPA  section  19(a),  by  promoting  the 
informed  use  of  credit  and  more 
effective  advance  disclosure  of 
settlement  costs,  respectively.  In 
addition,  the  scope  will  ensure  that  the 
integrated  disclosure  requirements  are 
applied  only  in  circumstances  where 
they  will  permit  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage 
transaction,  consistent  with  Dodd-Frank 
Act  section  1032(a),  and  will  improve 
consumer  awareness  and  understanding 
of  residential  mortgage  loans,  consistent 
with  Dodd-Frank  Act  section  1405(b). 

Finally,  the  Bureau  exempts  from 
these  integrated  disclosure  requirements 
transactions  otherwise  covered  by  TILA, 
pursuant  to  TILA  section  105(f).  The 
Bureau  has  considered  the  factors  in 
TILA  section  105(f)  and  has  determined 
that  an  exemption  is  appropriate  under 
that  provision.  Specifically,  the  Bureau 
believes  that  the  exemption  is 
appropriate  for  all  affected  borrowers, 
regardless  of  their  other  financial 
arrangements  and  financial 
sophistication  and  the  importance  of  the 
loan  to  them.  Similarly,  the  Bureau 
believes  that  the  exemption  is 
appropriate  for  all  affected  loans, 
regardless  of  the  amount  of  the  loan  and 
whether  the  loan  is  secured  by  the 
principal  residence  of  the  consumer. 
Furthermore,  the  Bureau  believes  that, 
on  balance,  the  exemption  will  simplify 
the  credit  process  without  undermining 
the  goal  of  consumer  protection  or 
denying  important  benefits  to 
consumers.  Based  on  these 
considerations,  the  results  of  the 
Bureau’s  consumer  testing,  and  the 
analysis  discussed  elsewhere  in  this 
final  rule,  the  Bureau  has  determined 
that  the  exemptions  are  appropriate. 

19(a)  Reverse  Mortgage  Transactions 
Subject  to  RESPA 

As  discussed  above,  the  final  rule 
narrows  the  scope  of  §  1026.19(a)  so  that 
all  loans  currently  subject  to 
§  1026.19(a),  other  than  reverse 
mortgages,  are  instead  subject  to 
§  1026.19(e)  and  (f),  and  makes 


conforming  changes  to  comment 
19(a)(l)(i)-l.  The  final  rule  also  makes 
technical  revisions  to  proposed 
§  1026.19(a)(l)(i)  to  require  that  the 
creditor  “provide  the  consumer  with” 
(instead  of  “make”)  the  required  good 
faith  estimate  disclosures,  for  greater 
consistency  with  other  language  in 
§  1026.19(e)  and  (f).  The  final  rule' also 
makes  technical  revisions  to  comment 
19(a)(l)(i)-l.  Specifically,  the  final 
comment  refers  to  §  1026.19(a)  instead 
of  “this  section.”  The  final  comment 
also  further  specifies  the  citation  to  the 
definition  of  “Federally  related 
mortgage  loan”  in  Regulation  X.  As 
proposed,  the  final  rule  makes 
conforming  changes  to 
§  1026.19(a)(l)(ii),  deletes 
§  1026.19(a)(5),  deletes  comments 
19(a)(5)(ii)-l  through  -5,  and  deletes 
comments  19(a)(5)(iii)-l  and  -2. 

Pursuant  to  its  authority  under 
section  105(a)  of  TILA,  the  final  rule 
adopts  §  1026.19(a)(l)(i),  substantially 
as  proposed,  to  apply  only  to  reverse 
mortgage  transactions  subject  to  both 
§  1026.33  and  RESPA.  Final 
§  1026.19(a),  as  amended,  and  its 
associated  commentary  are  consistent 
with  TILA’s  purpose  in  that  it  seeks  to 
ensure  meaningful  disclosure  of  credit 
terms  by  requiring  the  integrated 
disclosures  in  this  final  rule  only  with 
respect  to  the  loans  for  which  they  were 
designed:  mortgage  loans  secured  by 
real  property  other  than  reverse 
mortgages.  The  final  rule  and 
commentary  also  will  be  in  the  interest 
of  consumers  and  the  public  because 
consumer  understanding  will  be 
improved  if  consumers  of  reverse 
mortgages  are  not  provided  with 
inapplicable  disclosures,  consistent 
with  Dodd-Frank  Act  section  1405(b). 

Provision  of  the  Loan  Estimate  and 
Closing  Disclosure  Under  Sections  19(e) 
and  19(f)  Provision  of  Current 
Disclosures  Under  TILA  and  RESPA 

TILA.  Section  128(b)(2)(A)  of  TILA 
provides  that  for  an  extension  of  credit 
secured  by  a  consumer’s  dwelling, 
which  also  is  subject  to  RESPA,  good 
faith  estimates  of  the  disclosures  in 
section  128(a)  shall  be  made  in 
accordance  with  regulations  of  the 
Bureau  and  shall  be  delivered  or  placed 
in  the  mail  not  later  than  three  business 
days  after  the  creditor  receives  the 
consumer’s  written  application.  15 
U.S.C.  1638(b)(2)(A).' Section 
128(b)(2)(A)  also  requires  these 
disclosures  to  be  delivered  at  least  seven 
business  days  before  consummation. 
Regulation  Z  implements  this  provision 
in  §  1026.19(a),  which  generally  tracks 
the  statute  except  that  it  does  not  apply 
to  home  equity  lines  of  credit  subject  to 
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§  1026.40  and  mortgage  transactions 
secured  by  a  consumer’s  interest  in  a 
timeshare  plan  subject  to 
§  1026.19(a)(5). 

Section  128(b)(2)(A)  and  (D)  of  TILA 
states  that,  if  the  disclosures  provided 
pursuant  to  section  128(b)(2)(A)  contain 
an  annual  percentage  rate  that  is  no 
longer  accurate,  the  creditor  shall 
furnish  an  additional,  corrected 
statement  to  the  borrower  not  later  than 
three  business  days  before  the  date  of 
consummation  of  the  transaction.  15 
U.S.C.  1638(b)(2)(A),  (D).  Regulation  Z 
implements  TILA’s  requirement  that  the 
creditor  deliver  corrected  disclosures  in 
§1026.19(a)(2)(ii). 

RESPA.  Section  5(c)  of  RESPA  states 
that  lenders  shall  provide,  within  three 
days  of  receiving  the  consumer’s 
application,  a  good  faith  estimate  of  the 
amount  or  range  of  charges  for  specific 
settlement  services  the  borrower  is 
likely  to  incur  in  connection  with  the 
settlement  as  prescribed  by  the 
Bureau,^92  12  U.S.C.  2604(c).  Section 
3(3)  of  RESPA  defines  “settlement 
services’’  as: 

[A]ny  service  provided  in  connection  with 
a  real  estate  settlement  including,  but  not 
limited  to,  the  following:  title  searches,  title 
examinations,  the  provision  of  title 
certificates,  title  insurance,  services  rendered 
by  an  attorney,  the  preparation  of  documents, 
property  surveys,  the  rendering  of  credit 
reports  or  appraisals,  pest  and  fungus 
inspections,  services  rendered  by  a  real  estate 
agent  or  broker,  the  origination  of  a  federally 
related  mortgage  loan  (including,  but  not 
limited  to,  the  taking  of  loan  applications, 
loan  processing,  and  the  underwriting  and 
funding  of  loans),  and  the  handling  of  the 
processing,  and  closing  or  settlement. 

12  U.S.C.  2602(3). 

Section  1024.7(a)(1)  of  Regulation  X 
currently  provides  that,  not  later  than 
three  business  days  after  a  lender 
receives  an  application,  or  information 
sufficient  to  complete  an  application, 
the  lender  must  provide  the  applicant 
with  the  RESPA  GFE.  In  contrast  to  the 
TILA  and  RESPA  good  faith  estimate 

*92  RESPA  section  5(d)  provides  that  “(e]ach 
lender  referred  to  in  subsection  (a)  of  this  section 
shall  provide  the  booklet  described  in  such 
subsection  to  each  person  from  whom  it  receives  or 
for  whom  it  prepares  a  written  application  to 
borrow  money  to  finance  the  purchase  of  residential 
real  estate.  Such  booklet  shall  be  provided  by 
delivering  it  or  placing  it  in  the  mail  not  later  than 
3  business  days  after  the  lender  receives  the 
application,  but  no  booklet  need  be  provided  if  the 
lender  denies  the  application  for  credit  before  the 
end  of  the  3-day  period.”  12  U.S.C.  2604(d).  RESPA 
section  5(c)  provides  that  ‘‘[e]ach  lender  shall 
include  with  the  booklet  a  good  faith  estimate  of  the 
amount  or  range  of  charges  for  specific  settlement 
services  the  borrower  is  likely  to  incur  in 
connection  with  the  settlement  as  prescribed  by  the 
Bureau.”  12  U.S.C.  2604(c).  Thus,  the  lender  must 
deliver  the  RESPA  GFE  not  later  than  three  business 
days  after  receiving  the  consumer’s  application. 


requirements,  which  apply  to  creditors, 
the  RESPA  settlement  statement 
requirement  generally  applies  to 
settlement  agents.  Specifically,  section  4 
of  RESPA  provides  that  the  settlement 
statement  must  be  completed  and  made 
available  for  inspection  by  the  borrower 
at  or  before  settlement  by  the  person 
conducting  the  settlement.  12  U.S.C. 
2603(b).  Section  4  of  RESPA  also 
provides  that,  upon  the  request  of  the 
borrower,  the  person  who  will  conduct 
the  settlement  shall  perinit  the  borrower 
to  inspect  those  items  which  are  known 
to  such  person  on  the  RESPA  settlement 
statement  during  the  business  day 
immediately  preceding  the  day  of 
settlement.  Id.  These  requirements  are 
implemented  in  Regulation  X 
§  1024.10(a). 

The  Dodd-Frank  Act.  Sections  1098 
and  llOOA  of  the  Dodd-Frank  Act 
amended  RESPA  and  TILA  to  require  an 
integrated  disclosure  that  “may  apply  to 
a  transaction  that  is  subject  to  both  or 
either  provisions  of  law.”  Accordingly, 
as  discussed  below,  the  final  rule 
integrates  the  TILA  and  RESPA  good 
faith  estimate  requirements  in  final 
§  1026.19(e),  as  discussed  below.  The 
final  rule  also  integrates  the  final  TILA 
discl6sure  requirements  and  the  RESPA 
settlement  statement  requirements  in 
final  §  1026.19(f),  as  discussed  below. 
Finally,  as  appropriate,  the  final  rule 
incorporates  related  statutory  and 
regulatory  requirements  into  §  1026.19 
and  makes  conforming  amendments. 

19(e)  Mortgage  Loans  Secured  by  Real 
Property — Early  Disclosures 

19(e)(1)  Provision  of  Disclosures 
19(e)(l)(i)  Creditor 

Proposed  §  1026.19(e)(l)(i)  would  ' 
have  provided  that  in  a  closed-end 
consumer  credit  transaction  secured  by 
real  property,  other  than  a  reverse 
mortgage  subject  to  §  1026.33,  the 
creditor  shall  make  good  faith  estimates 
of  the  disclosures  listed  in  §  1026.37. 
Proposed  comment  19(e)(l)(i)-l  would 
have  explained  that  §  1026.19(e)(l)(i) 
requires  early  disclosure  of  credit  terms 
in  closed-end  credit  transactions  that 
are  secured  by  real  property,  other  than 
reverse  mortgages.  It  also  would  have 
explained  that  these  disclosures  must  be 
provided  in  good  faith,  and  that  except 
as  otherwise  provided  in  §  1026.19(e),  a 
disclosure  is  in  good  faith  if  it  is 
consistent  with  the  best  information 
reasonably  available  to  the  creditor  at 
the  time  the  disclosure  is  provided. 

Two  national  consumer  advocacy 
group  commenters  asserted  that  the 
final  rule  should  require  the  creditor  to 
base  disclosures  on  charges  the  creditor 
imposed  on  other  consumers  with 


similar  loans,  and  to  obtain  pricing 
information  from  third-party  vendors 
with  which  the  creditor  frequently 
works.  The  Bureau  believes  the 
tolerance  rules  in  §  1026.19(e)(3)  will 
incentivize  creditors  to  perform  the 
activities  suggested  by  these 
commenters.  Moreover,  as  a  general 
matter,  the  Bureau  believes  that  the 
general  good  faith  requirement  set  forth 
in  final  §  1026.19(e)(l)(i)  will  strike  the 
appropriate  balance  between  consumer 
protection  and  reducing  undue 
compliance  burden.  As  final  comment 
19(e)(l)(i)-l  clarifies,  except  as 
otherwise  provided  in  §  1026.19(e),  a 
disclosure  is  in  good  faith  if  it  is 
consistent  with  the  standard  set  forth  in 
§  1026.17(c)(2)(i).  Section 
1026.17(c)(2)(i)  provides  that 
disclosures  may  be  estimated  based  on 
the  best  information  reasonably 
available  when  exact  information  is  not 
reasonably  available  to  the  creditor  at 
the  time  the  disclosures  are  made.  The 
“reasonably  available”  standard 
requires  that  the  creditor,  acting  in  good 
faith,  exercise  due  diligence  in 
obtaining  information.  See  comment 
17(c)(2)(i)-l. 

The  Bureau  is  adopting 
§  1026.19(e)(l)(i)  and  comment 
19(e)(l)(i)-l  with  revisions  to  enhance 
clarity.  Additionally,  for  reasons 
discussed  in  the  section-by-section 
analysis  of  §  1026.19(e)(3)(i),  the  Bureau 
has  determined,  based  on  comments 
received  in  response  to  that  section 
requesting  clarification  regarding  the 
definition  of  the  term  “affiliate,”  to  add 
*new  comment  19(e)-l  to  explain  that 
the  term  “affiliate”  used  in  §  1026.19(e) 
has  the  same  meaning  as  in 
§  1026.32(b)(5).  The  Bureau  believes 
that  because  the  term  “affiliate”  will  be 
referenced  in  other  provisions 
§  1026.19(e),  the  new  comment  should 
be  located  in  §  1026.19(e)  instead  of 
§  1026.19(e)(3). 

19(e)(l)(ii)  Mortgage  Broker 

Currently,  neither  the  disclosure 
requirements  under  TILA  nor  the 
disclosure  requirements  under  RESPA 
expressly  apply  to  mortgage  brokers. 

The  disclosure  requirements  of 
.  Regulation  Z  also  do  not  apply  to 
mortgage  brokers.  Section  1024.7(b)  of 
Regulation  X,  however,  currently 
permits  mortgage  brokers  to  deliver  the 
RESPA  CFE,  provided  that  the  mortgage 
broker  otherwise  complies  with  the 
relevant  requirements  of  Regulation  X, 
such  as  the  RESPA  CFE  delivery 
requirements  and  tolerance  rules,  and 
that  the  creditor  remains  responsible  for 
ensuring  the  mortgage  broker’s 
compliance.  The  Bureau  proposed  to 
carry  this  concept  into  the  regulations 
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governing  the  integrated  disclosures  in 
recognition  of  the  fact  that  permitting 
mortgage  brokers  to  deliver  the 
integrated  discl'*sures  could  benefit 
consumers  in  some  cases.  The  Bureau 
stated  in  the  proposal  that  some 
consumers  may  have  better 
relationships  with  their  mortgage 
brokers  than  with  their  creditors,  and 
the  mortgage  brokers  may  be  better  able 
to  assist  those  consumers  with 
understanding  the  RESPA  GFE  more 
effectively  and  efficiently. 

Accordingly,  to  preserve  the 
flexibility  in  current  Regulation  X,  the 
Bureau  proposed  §  1026.19(e)(l){ii)  to 
permit  the  mortgage  broker  to  provide 
the  Loan  Estimate,  subject  to  certain 
limitations,  pursuant  to  the  Bureau’s 
authority  under  TILA  section  105(a) 
and,  with  respect  to  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b).  Proposed  §  1026.19(e)(l)(ii) 
would  have  provided  that  a  mortgage 
broker  may  provide  a  consumer  with  the 
disclosures  required  under 
§  1026.19(e)(l)(i),  provided  that  the 
mortgage  broker  acts  as  the  creditor  in 
every  respect,  including  complying  with 
all  of  the  requirements  of  proposed 
§  1026.19(e)  cmdaBssuming  all  related 
responsibilities  and  obligations. 

The  Bureau  also  proposed  comments 
19(e)(l)(ii)-l  through  —4  to  provide 
additional  guidance  regarding  proposed 
§  1026.19(e)(l)(ii).  Proposed  comment 
19(e)(l)(ii)— 1  would  have  explained  that 
a  mortgage  broker  may  provide  the 
disclosures  required  under 
§  1026.19(e)(l)(i)  instead  of  the  creditor. 
The  proposed  comment  would  have 
further  explained  that  by  assuming  this 
responsibility,  the  mortgage  broker 
becomes  responsible  for  complying  with 
all  of  the  relevant  requirements  as  if  it 
were  the  creditor,  meaning  that 
“mortgage  broker”  should  be  read  in  the 
place  of  “creditor”  for  all  the  relevant 
provisions  of  §  1026.19(e),  except  where 
the  context  indicates  otherwise. 
Proposed  comment  19(e)(l)(ii)— 1  would 
have  also  stated  that  the  creditor  and 
mortgage  broker  must  effectively 
communicate  to  ensme  timely  and 
accurate  compliance  with  the 
requirements  of  §  1026.19(e). 

Proposed  comment  19(e)(l)(ii)-2 
would  have  provided  further  guidance 
on  the  mortgage  broker’s  responsibilities 
if  a  mortgage  broker  issues  any 
disclosure  under  §  1026.19(e).  The 
proposed  comment  provided  an 
example  clarifying  that  if  the  mortgage 
broker  receives  sufficient  information  to 
complete  an  application,  the  mortgage 
broker  must  issue  the  disclosures 
required  under  §  1026.19(e)(l)(i)  within 
three  business  days  in  accordance  with 
§  1026.19(e)(l)(iii).  The  proposed 


comment  further  provided  that  if  the 
broker  subsequently  receives 
information  sufficient  to  establish  that  a 
disclosure  provided  under 
§  1026.19(e)(l)(i)  must  be  reissued 
under  §  1026.19(e)(3)(iv),  then  the 
mortgage  broker  is  responsible  for 
ensuring  that  a  revised  disclosure  is 
provided. 

Proposed  comment  19(e)(l)(ii)-3 
would  have  discussed  the  creditor’s 
responsibilities  in  the  event  that  a 
mortgage  broker  provides  disclosures 
under  §  1026.19(e).  The  proposed 
comment  provided  an  example 
clarifying  that  the  creditor  must  ensure 
that  the  mortgage  broker  provides  the 
disclosures  required  under  §  1026.19(e) 
not  later  than  three  business  days  after 
the  mortgage  broker  received 
information  sufficient  to  constitute  an 
application,  as  defined  in 
§  1026.2(a)(3)(ii).  It  would  have  also 
stated  that  the  creditor  does  not  satisfy 
the  requirements  of  §  1026. 19(o)  if  it 
provides  duplicative  disclosures.  The 
proposed  comment  further  stated  that  a 
creditor  does  not  meet  its  burden  by 
issuing  disclosures  required  under 
§  1026.19(e)  that  mirror  disclosures 
already  issued  by  the  mortgage  broker 
for  the  purpose  of  demonstrating  that 
the  consumer  received  timely 
disclosures.  The  comment  further  stated 
that  if  the  mortgage  broker  provides  an 
erroneous  disclosure,  the  creditor  is 
responsible  and  may  not  issue  a  revised 
disclosure  correcting  the  error.  The 
proposed  comment  clarified  that  thff 
creditor  is  expected  to  maintain 
communication  with  the  mortgage 
broker  to  ensure  that  the  mortgage 
broker  is  acting  in  place  of  the  creditor, 
'yiis  proposed  comment  would  have 
been  consistent  with  guidance  provided 
by  HUD  in  the  HUD  RESPA  FAQs  pp. 
8-10,  ##  16,  26,  29  (“GFE— General”). 
Proposed  comment  19(e)(l)(ii)-3  would 
have  also  clarified  that  disclosures 
provided  by  a  mortgage  broker  in 
accordance  with  §  1026.19(e)(l)(ii) 
satisfy  the  creditor’s  obligation  under 
§  1026.19(e)(l)(i). 

Proposed  comment  19(e)(l)(ii)-4 
would  have  explained  when  mortgage 
brokers  must  comply  with 
§  1026.19(e)(2)(ii),  regarding  the 
provision  of  preliminary  written 
estimates  specific  to  the  consumer.  The 
proposed  comment  would  have 
provided  the  example  that  if  a  mortgage 
broker  never  provides  disclosures 
required  by  §  1026.19(e),  the  mortgage 
broker  need  not  include  the  disclosure 
required  by  §  1026.19(e)(2)(ii)  on  written 
information  provided  to  consumers. 

The  Bureau  recognized  that  there 
were  potential  concerns  regarding  the 
ability  of  mortgage  brokers  to  provide 


the  information  required  by  the 
integrated  Loan  Estimate  accurately  and 
reliably  and  sought  comment  on  those 
issues.  For  instance,  the  proposal  noted 
that  it  is  not  clear  that  mortgage  brokers 
have  the  ability  to  inform  the  consumer 
of  certain  required  disclosures  such  as 
whether  the  creditor  intends  to  service 
the  consumer’s  loan,  or  whether  the 
creditor  will  permit  a  person  to  assume 
the  consumer’s  loan  on  the  original 
terms.  The  proposal  also  sought 
comment  on  mortgage  brokers’  ability  to 
estimate  taxes  and  insurance,  which 
were  proposed  to  be  required  on  the 
Loan  Estimate  but  are  not  included  on 
the  current  RESPA  GFEt  to  satisfy  the 
good  faith  standard  that  would  have 
been  required  for  such  disclosures 
under  proposed  §  1026.19(e)(3)(iii).  The 
Bureau  also  recognized  that  mortgage 
brokers  may  not  have  the  technology 
necessary  to  comply  with  the 
requirements  under  TILA  regarding 
delivery  of  estimates,  delivery  of  revised 
disclosures,  and  recordkeeping.  The 
Bureau  also  solicited  comment  on  the 
ability  of  creditors  to  coordinate  their 
operations  with  mortgage  brokers  in  a 
manner  that  provides  the  same  or  better 
information  to  consumers  than  if  the 
creditor  alone  were  permitted  to  provide 
the  disclosures. 

Comments 

The  Bureau  received  a  number  of 
comments  expressing  concern  that 
creditors  would  not  be  able  to  send 
revised  estimates  to  correct  mistakes 
made  by  mortgage  brokers.  The 
commenters  included  two  GSE 
commenters  and  several  industry  trade 
association  commenters.  Industry  trade 
association  commenters  representing 
banks  and  mortgage  lenders  asserted 
that  it  would  be  inappropriate  to  require 
the  creditor  to  ensure  that  the  mortgage 
broker’s  disclosures  comply  with 
§  1026.19(e)  and  to  be  bound  by  the 
terms  of  the  Loan  Estimate  the  mortgage 
broker  provides  to  the  consumer  unless 
the  creditor  has  authorized  the  mortgage 
broker  to  issue  the  Lean  Estimate. 
Additionally,  these  commenters 
expressed  concern  that  the  proposed 
rule  would  not  have  required  the  broker 
to  promptly  provide  information  to  the 
creditor  for  purposes  of  issuing  the 
original  Loan  Estimate  and  the  revised 
Loan  Estimate. 

The  commenters  asserted  that  the 
final  rule  should:  (1)  Require  the 
mortgage  broker  to  make  arrangements 
with  creditors  so  that  either  the 
mortgage  broker  or  at  least  one  of  the 
creditors  with  which  the  mortgage 
broker  works  issues  the  Loan  Estimate 
within  three  business  days  after  the 
mortgage  broker  receives  an  application; 
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or  (2)  require  the  mortgage  broker  ta 
either  issue  the  Loan  Estimate  within 
three  business  days  after  it  receives  the 
application  or  forward  the  application 
to  the  creditor,  who  would  then  have 
three  business  days  from  receipt  of  the 
application  fi-om  the  mortgage  broker  to 
issue  the  Loan  Estimate.  With  respect  to 
the  revised  Loan  Estimate,  the 
commenters  asserted  that  if  a  mortgage 
broker  receives  information  supporting 
the  issuance  of  a  revised  Loan  Estimate 
and  provides  it  to  the  creditor,  then  the 
three-business-day  redisclosure  period 
proposed  in  §  1026.19(e)(4)  should  not 
begin  until  the  creditor  has  received  and 
evaluated  the  information. 

A  consumer  commenfer  asserted  that 
the  Loan  Estimate  should  always  be 
provided  by  the  creditor  because 
permitting  mortgage  brokers  to  issue  the 
Loan  Estimate  would  add  another  party 
to  the  mortgage  process  and  could  cause 
consumer  confusion.  In  contrast,  a 
mortgage  broker  commenter  asserted 
that  the  loan  originator,  not  the  creditor, 
should  provide  the  Loan  Estimate 
because  the  loan  originator  is  the  party 
working  with  the  consumer  to  structure 
the  terms  of  the  mortgage  loan.  The 
commenter  expressed  concern  that  the 
consumer  would  be  confused  if  a 
creditor  were  to  send  a  separate  Loan 
Estimate  listing  different  costs  for  the 
same  item  that  had  been  previously 
disclosed  by  a  broker. 

Final  Rule 

The  Bureau  has  considered  the 
comments  and  is  modifying  the  final 
rule  to  reflect  more  closely  the  current 
requirements  under  Regulation  X  that 
permit  mortgage  brokers  to  provide  the 
RESPA  GFE.  The  Bureau  believes  these 
modifications  will  preservejhe  ability 
of  consumers  to  work  with  mortgage 
brokers  with  whom  they  have  a 
relationship  and  ensure  that  consumers 
will  receive  the  Loan  Estimate  in  a 
timely  manner,  thus  mirroring  current 
Regulation  X,  while  providing  clarity 
that  will  facilitate  compliance  and 
address  commenters’  concerns.  In 
response  to  the  concern  that  the 
proposed  rule  does  not  require  mortgage 
brokers  to  issue  a  Loan  Estimate  after 
the  mortgage  broker  receives  a 
consumer’s  application  for  a  mortgage 
loan  for  which  a  Loan  Estimate  must  be 
provided  within  three  days  of  receipt, 

§  1026.19(e)(l)(ii)(A)  provides  that  if  a 
mortgage  broker  receives  a  consumer’s 
application,  either  the  creditor  or  the 
mortgage  broker  shall  provide  a 
consumer  with  the  Loan  Estimate 
within  three  business  days  of  receipt. 
This  requirement  is  substantially  similar 
to  the  requirement  on  mortgage  brokers 
to  provide  the  RESPA  GFE  in 


§  1024.7(b),  and  thus,  the  Bureau  * 
believes  that  it  will  facilitate 
compliance. 

The  Bureau,  however,  declines  to 
adopt  some  industry  commenters’ 
suggestion  that  for  creditors  that  receive 
consumer  applications  from  mortgage 
brokers,  the  three-business-day  period 
should  not  begin  until  such  creditors 
receive  consumer  applications  from 
mortgage  brokers.  The  Bureau  believes 
that  making  such  a  distinction  would 
disadvantage  consumers  who  work  with 
mortgage  brokers  because  compared  to 
consumers  who  submit  mortgage 
applications  directly  to  creditors, 
consumers  who  submit  mortgage 
applications  to  mortgage  brokers  would 
wait  longer  to  receive  a  Loan  Estimate. 
Additionally,  the  Bureau  believes  that 
treating  creditors  that  receive 
applications  directly  from  the  consumer 
differently  from  creditors  that  receive 
consumer  applications  from  mortgage 
brokers  would  disadvantage  creditors 
that  have  direct  relationships  with 
consumers  because  they  would  have 
less  time  to  provide  the  Loan  Estimate. 

Section  1026.19(e)(l)(ii)(A)  also 
provides  that  if  the  mortgage  broker 
provides  the  Loan  Estimate,  the 
mortgage  broker  shall  comply  with  all 
relevant  requirements  of  §  1026.19(e). 
This  means  that  the  mortgage  broker 
shall  comply  with  all  applicable  -  i  < 
requirements  of  §  1026.19(e)  as  if  it  were 
the  creditor.  In  this  respect, 

§  1026.19(e)(l)(ii)(A)  mirrors  Regulation 
X.  As  noted  above,  §  1024.7(b)  of 
Regulation  X  currently  requires 
mortgage  brokers  who  provide  the 
RESPA  GFE  to  comply  with  all  the 
relevant  provisions  of  Regulation  X  such 
as  the  RESPA  GFE  delivery 
requirements  and  the  tolerance  rules. 

Further  reflecting  the  current  rule  in 
Regulation  X,  §  1026.19(e)(l)(ii)(A) 
provides  that  the  creditor  shall  ensure 
that  the  Loan  Estimate  is  provided  in 
accordance  with  all  requirements  of 
§  1026.19(e).  Under  current  §  1024.7(b), 
the  lender  is  responsible  for  ensuring 
that  the  RESPA  GFE  has  been  provided, 
and  that  obligation  is  not  contingent  on 
whether  the  creditor  has  authorized  the 
mortgage  broker  to  provide  the  RESPA 
GFE.  Accordingly,  the  Bureau  is  not 
persuaded  by  the  arguments  of  some 
commenters  that  it  is  inappropriate  to 
require  the  creditor  to  ensure  that  a 
mortgage  broker-provided  Locm  Estimate 
complies  with  §  1026.19(e)  unless  the 
creditor  has  authorized  the  mortgage 
broker  to  provide  the  Loan  Estimate. 
Section  1026.19(e)(l)(ii)(A)  further 
provides  that  disclosures  provided  by  a 
mortgage  broker  in  accordance  with  the 
requirements  of  §  1026.19(e)  satisfy  the 
creditor’s  obligation  under  §  1026.19(e). 


This  aspect  of  §  1026.19(e)(l)(ii)(A) 
substantially  reflects  current  §  1024.7(b), 
which  provides  that  if  the  mortgage 
broker  has  provided  a  RESPA  GFE,  the 
lender  is  not  required  to  provide  an 
additional  RESPA  GFE. 

Final  §  1026.19(e)(l)(ii)(B)  further 
provides  that  if  a  mortgage  broker  issues 
any  disclosure  under  §  1026.19(e),  the 
mortgage  broker  must  also  comply  with 
the  record  retention  requirements  of 
§  1026.25(c)  that  apply  to  the  Loan 
Estimate.  This  provision  was  set  forth  in 
proposed  comment  19(e)(l)(ii)-3,  but 
the  Bureau  is  incorporating  it  in  the  text 
of  final  §  1026.19(e)(l)(ii)  to  facilitate 
compliance  by  providing  greater  clarity 
regarding  a  mortgage  broker’s 
responsibilities  if  it  provides  the  Loan 
Estimate.  Additionally,  the  record 
keeping  requirement  in 
§  1026.19(e)(l)(ii)(B)  largely  reflects  the 
current  rule  in  Regulation  X,  §  1024.7(f), 
which  requires  a  mortgage  broker  to 
retain  documentation  of  any  reasons  for 
providing  a  revised  RESPA  GFE  for  at 
least  three  years  after  settlement. 

The  Bureau  does  not  believe  that 
permitting  mortgage  brbkers  to  provide 
the  Loan  Estimate  will  cause  consumer 
confusion,  as  suggested  by  some 
commenters.  As  discussed  above, 
Regulation  X  currently  permits  mortgage 
brokers  to  provide  the  ^SPA  GFE.  The  ■ 
Bureau  is  not  aware  of  any  evidence  that 
the  current  practice  has  led  to  any 
consumer  confusion.  The  Bureau  also 
believes  that  generally  preserving  this 
aspect  of  current  regulation  promotes 
the  informed  use  of  credit,  and  is  thus 
consistent  with  the  statutory  purposes 
of  TILA.  In  addition,  some  of  the 
comments  suggest  that  the  presence  £  id 
use  of  mortgage  brokers  is  an  aspect  ci 
the  origination  process  that  consumers  , 
are  generally  familiar  with.  Further, 
because  the  Bureau  has  made  a  number 
of  revisions  to  §  1026.19(e)(l)(ii)  so  that 
the  final  rule  more  closely  resembles 
current  Regulation  X,  the  Bureau 
believes  that  creditors  will  continue  to 
use  mortgage  brokers  in  the  origination 
process. 

The  final  rule  does  not  permit  the 
creditor  to  issue  a  separate  Loan 
Estimate  or  revised  disclosures  to 
correct  a  mortgage  broker’s  error.  In  this 
respect,  the  final  rule  reflects  guidance 
provided  by  HUD  in  the  HUD  RESPA 
FAQs  pp.  8-10,  ##16,  26,  29  (“GFE— 
General’’).  Additionally,  the  final  rule 
permits  either  the  creditor  or  the 
mortgage  broker  to  provide  revised  Loan 
Estimates  based  on  any  of  the  six 
legitimate  reasons  for  revisions, 
described  in  greater  detail  below  in  the 
section-by-section  analysis  of 
§  1026.19(e)(3)(iv).  The  final  rule  also 
.  does  not  require  mortgage  brokers  to  get 
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authorization  from  creditors  before 
providing  Loan  Estimates.  Further, 
creditors  are  bound  by  the  terms  of  the 
Loan  Estimate,  subject  to  one  of  the  six 
legitimate  reasons  for  revisions  such  as 
changed  circumstances  or  borrower- 
requested  changes,  whether  or  not  the 
creditor  has  authorized  the  mortgage 
broker  to  provide  the  Loan  Estimate.  In 
these  respects,  the  final  rule  reflects 
current  Regulation  X,  because  under 
current  Regulation  X,  creditors  are 
bound  to  the  terms  of  the  RESPA  GFE 
provided  to  the  consumer  by  the 
mortgage  broker  unless  one  of  the  six 
legitimate  reasons  for  revisions  apply 
(e.g.,  borrower-requested  change,  a 
changed  circumstance).  Therefore,  the 
Bureau  is  not  persuaded  that  creditors 
should  only  be  bound  by  the  terms  of 
a  mortgage  broker-provided  Loem 
Estimate' if  the  creditor  has  authorized 
the  mortgage  broker  to  provide  the  Loan 
Estimate.  Lastly,  the  final  rule  does  not 
impose  explicit  requirements  on 
mortgage  brokers  with  respect  to 
providing  application  information,  to  the 
creditor  and  to  establishing  additional 
conditions  that  mortgage  brokers  must 
satisfy  before  they  issue  a  Loan 
Estimate.  The  Bureau  believes  that  the 
creditor  is  in  the  best  position  to  set 
these  requirements  contractually. 

Finally,  the  final  rule  permits  both 
creditors  and  mortgage  brokers  to 
provide  the  Loan  Estimate.  In  this 
respect,  the  final  rule  is  consistent  with 
current  Regulation  X  in  that  current 
Regulation  X  permits  both  lenders  and 
mortgage  brokers  to  provide  the  RESPA 
GFE.  The  Bureau  is  not  persuaded  by 
the  assertion  of  a  mortgage  broker 
commenter  that  creditors  should  be 
prohibited  from  providing  the  Loan 
estimate.  In  addition,  TILA  applies  its 
disclosure  requirements  to  creditors,  as 
does  Regulation  Z.  A  rule  that 
prohibited  creditors  fi'om  delivering  the 
Loan  Estimate  would  be  incongruous 
with  these  longstanding  disclosure 
requirements  and  statutory 
requirements. 

The  Bureau  is  adopting  proposed 
comment  19(e)(l)(ii)-l  with 
modifications.  The  proposed  comment 
would  have  explained  the  requirements 
of  proposed  §  1026.19(eKl)(ii). 

Comment  19(e)(l)(ii)-l.  explains  the 
requirements  of  §  1026.19(e)(l)(ii),  as 
applied  to  mortgage  brokers,  and  reflects 
the  changes  the  Bureau  is  making 
proposed  §  1026.19(e)(l)(ii).  Comment 
19(e)(l)(ii)— 1  also  incorporates  the 
relevant  provisions  of  proposed 
comment  19(e)(l)(ii)-2,  which  would 
have  explained  the  requirements  of 
proposed  §  1026.19(e)(l)(ii),  as  applied 
to  mortgage  brokers. 


The'Bureau  is  also  adding  to  final 
comment  19(e)(l)(ii)-l  to  clarify  the 
meaning  of  “mortgage  broker”  for 
purposes  of  §  1026.19(e)(l)(ii).  Comment 
19(e)(l)(ii)-l  explains  that  the  term 
“mortgage  broker,”  as  used  in 
§  1026.19(e)(lKii),  has  the  same 
meaning  as  in  §  1026.36(a)(2),  and 
references  comment  36(a)(l)-2.  Section 
1026.36(a)(2)  provides  that  a  mortgage' 
broker  is  any  loan  originator  that  is  not 
an  employee  of  the  creditor,  and 
comment  36(a)(l)-2  explains  that 
“mortgage  broker”  can  include 
companies  that  engage  in  loan  originator 
activities  described  in  §  1026.36(a)  and 
their  employees.  The  Bureau  believes 
clarifying  the  meaning  of  “mortgage 
broker”  will  facilitate  compliance  with 
the  final  rule.  The  definition  of 
“mortgage  broker,”  as  used  in 
§  1026.36(a)(2),  is  appropriate  for 
§  1026.19(e)(l)(ii)  because  §  1026.36 
applies  to  mortgage  loan  transactions 
that  will  be  covered  by  §  1026.19(e)  and 
because  §  1026.36(a)  provides  a  concise 
list  of  activities  that  are  considered 
“loan  originator”  activities. 

Proposed  comment  19(e)(l)(ii)-3, 
which  would  have  explained  creditors’ 
responsibilities  under  proposed 
§  1026.19(e)(l)(i),  is  adopted 
substantially  as  proposed  as  comment 
19(e)(l)(ii)-2.  The  modifications  reflect 
the  changes  to  proposed 
§  1026.19(e)(l)(ii).  The  Bureau  is  not 
adopting  proposed  comment 
19(e)(l)(ii)-4,  which  would  have 
clarified  the  responsibility  of  mortgage 
brokers  to  help  consumer  distinguish 
between  pre-application  worksheets  and 
the  Loan  Estimate.  The  proposed 
comment  would  have  explained  that 
mortgage  brokers  would  only  have  to 
provide  the  disclaimer  set  forth  in 
§  1026.19(e)(2)(ii)  if  the  mortgage  broker 
provides  the  Loan  Estimate.  But  as 
discussed  below,  §  1026.19(e)(2)(ii) 
provides  that  any  person  that  provides 
preliminary  worksheets  to  consumers 
must  provide  the  disclaimer. 
Accordingly,  adopting  the  proposed 
comment  would  have  been  incongruous 
with  §  1026.19(e)(2)(ii).  The  Bureau 
adopts  §  1026.19(e)(l)(ii)  and  comments 
19(e)(l)(ii)-l  and  -2  pursuant  to  its 
authority  under  TILA  section  105(a), 
RESPA  section  19(a),  Dodd-Frank  Act 
section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b). 

19(e)(l)(iii)  Timing 

The  Bureau  proposed  to  apply  to  the 
Loan  Estimate  the  timing  requirements 
in  current  Regulation  Z  that  apply  to  the 
early  TILA  disclosure.  12  CFR 
1026.19(a)(l)(i)  and  (a)(2)(i).  These 
.provisions  implement  TILA  section 


128(b)(2)(A).  Section  128(b)(2)(A)  of 
TILA  provides  that  good  faith  estimates 
of  the  disclosures  under  section  128(a) 
shall  be  delivered  or  placed  in  the  mail 
not  later  than  three  business  days  after 
the  creditor  receives  the  consumer’s 
written  application.  15  U.S.C. 
1638(b)(2)(A).  Section  128(b)(2)(A)  also 
requires  these  disclosures  to  be 
delivered  at  least  seven  business  days 
before  consummation.  RESPA  requires 
lenders  to  provide  the  RESPA  GFE  not 
later  than  three  business  days  after 
receiving  the  consumer’s  application, 
but  does  not  mandate  that  the 
disclosures  be  provided  in  any 
particular  number  of  days  before 
consummation.  This  requirement  is 
implemented  in  Regulation  X, 

§  1024.7(a)(2). 

The  proposal  would  have  applied 
both  timing  requirements  under  TILA  to 
the  integrated  disclosures.  Although 
RESPA  does  not  contain  a  seven- 
business-day  waiting  period,  the  Bureau 
concluded  that  such  a  waiting  period  is 
consistent  with  the  purposes  of  RESPA 
and  that  adopting  it  for  the  integrated 
disclosures  would  best  effectuate  the 
purposes  of  both  TILA  and  RESPA  by 
enabling  the  informed  use  of  credit  and 
ensuring  effective  advance  disclosure  of 
settlement  charges.  Accordingly, 
pursuant  to  its  authority  under  TILA 
section  105(a),  RESPA  section  19(a), 
Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  section 
1405(b)  of  the  Dodd-Frank  Act,  the 
Bureau  proposed  §  1026.19(e)(l)(iii). 

Proposeci  §  1026.19(e)(l)(iii)  would 
have  required  that  the  creditor  deliver 
the  disclosures  required  by 
§  1026.19(e)(l)(i)  not  later  than  the  third 
business  day  after  the  creditor  receives 
the  consumer’s  application,  as  defined 
in  proposed  §  1026.2(a)(3)(ii),  and  that 
the  creditor  deliver  these  disclosures 
not  later  than  the  seventh  business  day 
before  consummation  of  the  transaction. 
The  Bureau  also  proposed  comments 
19(e)(l)(iii)-l  through  -3  to  provide 
additional  guidance  regarding  proposed 
§  1026.19(e)(l)(iii).  Proposed  comment 
19(e)(l)(iii)-l  would  have  further 
clarified  this  provision  and  would  have 
provided  illustrative  examples. 

Proposed  Comment  19(e)(l)(iii)-2  would 
have  discussed  the  waiting  period, 
clarifying  that  the  seven-business-day 
waiting  period  begins  when  the  creditor 
delivers  the  disclosures  or  places  them 
in  the  mail,  not  when  the  consumer 
receives  or  is  presumed  to  have  received 
the  disclosures,  and  would  have 
provided  an  illustrative  example. 

Proposed  comment  19(e)(l)(iii)-3 
would  have  clarified  issues  related  to 
denied  or  withdrawn  applications, 
explaining  that  under  §  1026,19(e)(l)(iii) 
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the  creditor  could  determine  within  the 
three-business-day  period  that  the 
application  will  not  or  cannot  be 
approved  on  the  terms  requested,  such 
as  when  a  consumer’s  credit  score  is 
lower  than  the  minimum  score  required 
for  the  terms  the  consumer  applied  for, 
or  the  consumer  applies  for  a  type  or 
amount  of  credit  that  the  creditor  does 
not  offer.  The  proposed  comment  would 
have  clarified  that  in  that  case,  or  if  the 
consumer  withdraws  the  application 
within  the  three-business-day  period, 
the  creditor  would  not  need  to  make  the 
disclosures  required  under 
§  1026.19(e)(l)(i).  The  proposed 
comment  would  have  also  clarified  that 
if  the  creditor  failed  to  provide  early 
disclosures  and  the  transaction  is  later 
consummated  on  the  terms  originally 
applied  for,  then  the  creditor  would 
have  violated  §  1026.19(e)(l)(i).  The 
proposed  comment  would  have  further 
clarified  that  if,  however,  the  consumer 
amended  the  application  because  of  the 
creditor’s  unwillingness  to  approve  it  on 
the  terms  originally  applied  for,  no 
violation  occurs  for  not  providing 
disclosures  based  on  those  original 
terms.  The  proposed  comment  would 
have  stated  that  the  amended 
application  would  be  a  new  application 
subject  to  §  1026.19(e)(l)(i). 

Comments 

The  Bureau  received  comments  from 
industry  commenters  and  consumer 
advocacy  groups.  Two  national 
consumer  advocacy  group  commenters 
asserted  that  the  Bureau  should  add  a 
new  requirement  that  applies  the  same 
timing  requirement  that  applies  to 
issuance  of  the  Loan  Estimate  to 
issuance  of  notices  concerning 
application  denials.  The  commenters  , 
expressed  concern  that  if  the  proposed 
timing  requirements  do  not  apply  to 
denial  notices,  creditors  can  evade 
liability  after  failing  to  provide  a  Loan 
Estimate  by  simply  claiming  that  they 
had  denied  the  consumer’s  application 
and  were  excused  from  sending  the 
Loan  Estimate.  The  commenters  also 
asserted  that  consumers  will  benefit 
from  receiving  a  denial  notification  in 
the  same  timeframe  in  which  the 
creditor  is  required  to  deliver  the  Loan 
Estimate  because  the  requirement  will 
ensure  that  consumers  understand  the 
reason  that  they  have  not  received  the 
Loan  Estimate  that  they  have  requested 
while  there  is  still  a  chance  to  correct 
errors  on  their  credit  report  and  apply 
elsewhere.  The  commenters  further 
asserted  that  the  disclosure  for  the 
denial  should  match  requirements 
established  by  ECOA  and  FCRA. 

In  contrast,  industry  trade 
associations  representing  banks  and 


mortgage  lenders  asserted  that  the  Loan 
Estimate  should  only  be  required  after 
the  consumer  indicates  an  intent  to 
proceed  with  the  application,  preferably 
after  30  days  of  the  consumer  making 
such  an  indication.  The  commenters 
advocated  for  the  suggestion  as  the  best 
way  to  resolve  the  creditor’s  need  for 
redisclosure  without  leading  to 
excessive  redisclosure.  A  large  bdhk 
commenter  asserted  that  the  proposal  is 
not  clear  with  respect  to  whether  the 
creditor  is  required  to  place  the  Loan 
Estimate  in  the  mail  within  three 
business  days  of  receiving  a  consumer’s 
application  or  whether  the  creditor  must 
ensure  that  the  consumer  receives  the 
Loan  Estimate  no  more  than  three 
business  days  after  the  creditor’s  receipt 
of  the  application.  The  commenter 
stated  that  it  preferred  the  first 
interpretation. 

Another  large  bank  commenter  sought 
clarification  for  purposes  of 
§  1026.19(e)(l)(iii)  with  respect  to 
treatment  of  applications  involving 
multiple  mortgage  applicants  and  in 
particular  which  joint  applicant  the 
Bureau  considers  to  be  the  person 
primarily  liable  under  the  mortgage  loan 
for  the  purpose  of  delivering  the  Loan 
Estimate  and  how  the  creditor  should 
determine  who  should  receive  the  Loan 
Estimate  in  the  case  of  multiple  i  i  ’ 
applicants  with  similar  credit  qualifying 
profiles.  The  large  bank  commenter  also 
sought  clarification  on  whether  the 
creditoi;,may  provide  a  cover  letter  along 
with  the  Loan  Estimate  outlining  the 
next  steps  in  the  application  process.  A 
community  bank  commenter  requested 
that  the  Bureau  conform  the 
requirements  of  Regulation  X  to 
Regulation  Z  so  that  in  the  case  of 
multiple  applicants,  the  RESPA  GFE 
would  only  have  to  be  provided  to  one 
of  the  borrowers  if  the  transaction 
involves  more  than  one  borrower. 

An  industry  trade  association 
representing  developers  of  timeshares 
and  similar  fractional  interest  real  estate 
products  asserted  that  timeshare 
transactions  should  be  exempted  from 
the  requirement  in  proposed 
§  1026.19(e)(l)(iii)  that  the  Loan 
Estimate  must  be  received  by  the 
consumer  no  later  than  seven  business 
days  before  consummation  because 
TILA  exempts  such  transactions  from 
the  statutory  seven-day  waiting 
requirement,  as  does  current  Regulation 
Z,  §  1026.19(a)(5),  and  because 
timeshare  transactions  are  typically 
consummated  on  the  same  or  very  next 
day  after  the  creditor  receives  the 
application.  Further,  because  timeshare 
transactions  are  typically  consummated 
on  the  same  or  very  next  day  after  the 
creditor  receives  the  application,  the 


commenter  asserted  that  the  Bureau 
should  clarify  that  a  timeshare  creditor 
should  be  exempted  from  providing  the 
Loan  Estimate  altogether  if  the 
transaction  is  consummated  on  the  same 
day  or  the  next  day  following  the  receipt 
of  a  consumer’s  application.  The 
commenter  asserted  that  absent  such  an 
exemption,  consumers  may  be  confused 
by  receiving  seemingly  duplicative 
disclosures. 

Final  Rule 

The  Bureau  has  considered  the 
comments,  and  continues  to  believe  that 
it  is  appropriate  to  apply  the  statutory 
timing  requirements  under  TILA  to  the 
integrated  disclosures.  While  not 
expressly  required  by  RESPA,  the  . 
Bureau  believes  the  seven-business-day 
requirement  is  consistent  with  RESPA’s 
underlying  purposes  for  the  reasons 
stated  in  the  proposal,  described  above. 
The  Bureau  therefore  is  adopting 
§  1026.19(e)(l)(iii)  substantially  as 
proposed. 

The  Bureau  does  not  believe  that 
creditors  should  only  be  required  to 
provide  the  Loan  Estimate  after  the 
consumer  indicates  an  intent  to 
proceed.  Indeed,  such  an  approach 
would  be  fundamentally  inconsistent 
with  the  plain  language  of  both  statutes 
and  with  the  basic  purpose  of  early 
disclosures.  The  Loan  Estimate 
contains,  among  other  things,  important 
information  about  the  loan  terms  and  a 
reliable  estimate  of  settlement  costs  that 
is  helpful.to  the  consumer  in  deciding 
whether  to  proceed  with  the  transaction 
and  to  evaluate  and  compare  financing 
options.  Accordingly,  the  Bureau 
believes  that  the  Loan  Estimate  must  be 
provided  to  the  consumer  before  the 
consumer  indicates  an  intent  to 
proceed.  ^ 

In  response  to  comments,  the  Bureau 
has  modified  the  final  rule  text  and 
commentary  so  that  it  is  clear  that  the 
timing  requirement  set  forth  in 
§  1026.19(e)(l)(iii)  imposes  on  a  creditor 
the  obligation  to  deliver  or  place  the 
Loan  Estimate  in  the  mail  within  three 
business  days  of  receiving  a  consumer’s 
application,  instead  of  imposing  on  the 
creditor  the  obligation  to  ensure  that  the 
consumer  receives  the  Loan  Estimate 
within  three  business  days  from  the 
(Creditor’s  receipt  of  the  application.  The 
Bureau  notes  that  §  1026.19(e)(l)(iv)  sets 
forth  the  rule  regarding  when  a 
consumer  is  considered  to  have  received 
the  Loan  Estimate  if  it  is  not  provided 
to  the  consumer  in  person. 

Additionally,  comment  17(d)-2  in 
this  final  rule  provides  guidance  with 
respect  to  the  issue  of  determining  to 
which  consumer  the  creditor  must 
provide  the  Loan  Estimate  in  situations 
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where  there  are  two  or  more  consumers. 
The  comment  explains  that  where  two 
consumers  are  joint  obligors  with 
primary  liability  on  an  obligation,  the 
Loan  Estimate  may  be  provided  to  any 
consumer  with  primary  liability  on  the 
obligation.  Comment  17(d)(2)  also 
provides  guidance  on  distinguishing  a 
consumer  who  is  primarily  liable  on  an 
obligation  from  a  consumer  who  is 
merely  a  surety  or  guarantor. 

With  respect  to  whether  a  creditor 
may  provide  a  cover  letter  together  with 
the  Loan  Estimate,  the  Bureau 
understands  that  this  is  a  common 
practice,  and  this  final  rule  permits  the 
creditor  to  provide  the  Loan  Estimate 
with  other  documents  or  disclosures, 
such  as  disclosures  required  by  State  or 
other  applicable  law  in  accordance  with 
the  requirements  of  §  1026.37(o).  With 
respect  to  the  argument  that  the  Bureau 
should  conform  the  requirements  of 
Regulation  X  to  Regulation  Z  so  that  in 
the  case  of  multiple  borrowers,  the 
RESPA  GFE  would  only  have  to  be 
provided  to  one  of  the  borrowers,  the 
comment  is  addressed  above  in  the 
section-by-section  analysis  of 
Regulation  X,  appendix  C.  - 

The  Bureau  notes  that  the  comment 
advocating  for  XMuiring  creditorsrto 
provide  applfcdtibn  denial  notices 
within  the  same.tfe^  business  days  that 
are  required  fof  the  Loan  Estimate  is 
outside  the  scope  of  the  proposal.  The  ‘ 
Bureau  acknowledges  that  such  a 
requirement  may  provide  some  benefit 
to  some  borrowers,  but  would  also 
increase  burden  as  to  the  timing  of 
existing  notification  requirements  under 
other  regulations.  Additionally, 
comment  19(e)(l)(iii)-3,  which  the 
Bureau  is  adopting  without  change, 
explains  that  if  the  creditor  fails  to 
provide  the  early^isclosures  and  the 
transaction  is  later  consummated  on  the 
terms  originally  applied  for,  then  the 
creditor  does  not  comply  with 
§  1026.19(e)(l)(i).  Accordingly,  the 
Bureau  does  not  believe  that  creditors 
can  evade  liability  by  claiming  they 
denied  the  consumer’s  application  and 
were  excused  from  sending  the  Loan 
Estimate  if  the  creditor  and  the  • 
consumer  later  consummate  the 
transaction  on  the  terms  for  which  the 
'  consumer  applied  originally. 

The  Bureau  has  considered  the 
comments  it  received  about  the 
application  of  seven-business-day 
waiting  period  set  forth  in  proposed 
§  1026.19(e)(l)(iii)  to  timeshare 
transactions.  The  Bureau  h£is  modified 
the  proposed  rule  to  add 
§  1026.19(e)(l)(iii)(C),  which  provides 
that  a  transaction  secured  by  a 
consumer’s  interest  in  a  “timeshare 
plan,”  as  defined  in  11  U.S.C.  101(53D) 


is  not  subject  to  the  seven-business-day 
waiting  period  required  by 
§  1026.19(e)(l)(iii)(B),  The  Bureau  is 
persuaded  that  the  unique  nature  of 
timeshare  transactions  would  make  it 
appropriate  for  the  Bureau  to  retain  the 
exemption  in  current  §  1026.19(a)(5) 
that  provides  the  seven-business-day 
waiting  period  does  not  apply  to 
timeshlbe  transactions. 

The  unique  nature  of  timeshare 
transactions  has  also  persuaded  the 
Bureau  that  it  would  be  appropriate  to 
add  new  comment  19(f)(l)(ii)— 4  to 
clarify  that  if  a  consumer  provides  the 
creditor  with  an  application  for  a 
timeshare  transaction,  and 
consummation  occurs  within  three 
business  days  after  the  creditor’s  receipt 
of  the  consumer’s  application,  then  the 
creditor  complies  with 
§  1026.19(e)(l)(iii)  by  providing  the 
disclosures  required  under 
§  1026.19(f)(l)(i)  instead  of  the 
disclosures  required  by 
§  1026.19(e)(l)(i).  This  interpretation 
essentially  mirrors  the  current  rule 
under  §  1026.19(a)(5)(ii),  whichv^th 
respect  to  a  mortgage  transaction  subject 
to  RESPA  that  is  .secured  by  a 
consumer’s  interest  in  a  timeshare  plan 
described  in  11  U.S.C.  101(530), 
requires- the*  creditor  to  provide  the  early 
TILA  d^^lbisure  within  three  business 
days  aftir  receipt  o¥  the  consumer’s 
application  or  before  consummation, 
whichever  is  earlier.  The  Bureau 
believes  that  receiving  a  reliable  .  ^ 

estimate  of  the  cost  of  the  loan  early  is 
just  as  valuable  to  a  consumer  whose 
closed-end  transaction  is  secured  by  a 
timeshare  plan  as  a  consumer  whose 
closed-end  transaction  is  secured  by  real 
property.  However,  given  that  timeshare 
transactions  typically  occur  on  the  same 
day  or  the  day  after  the  creditor  receives 
a  consumer’s  application,  the  Bureau 
believes  that  it  would  be  burdensome  to 
creditors  of  such  transactions  to  provide 
the  Loan  Estimate  before 
consummation.  But  for  timeshare 
transactions  that  will  be  consummated 
more  than  three  business  days  after  the 
receipt  of  an  “application,”  the  Bureau 
believes  that  the  receipt  of  the  Loan 
Estimate  within  three  business  days  of 
the  creditor’s  receipt  of  the  consumer’s 
application  will  help  consumers  avoid 
the  uninformed  use  of  credit,  which  is 
a  purpose  of  TILA.  The  Bureau  also 
believes  that  this  will  be  consistent  with 
section  19(a)  of  RESPA  because  it 
achieves  the  purposes  of  RESPA  by 
requiring  more  effective  advance 
disclosure  to  consumers  of  settlement 
costs. 

Finally,  for  reasons  discussed  in 
greater  detail  above  in  the  section-by¬ 
section  analysis  of  §  1026.2(a)(6),  the 


Bureau  is  adopting  the  application  of 
the  general  definition  of  “business  day” 
to  the  Loan  Estimate  delivery 
requirement  in  §  1026.19(e)(l)(iii). 
Accordingly,  the  Bureau  is  reorganizing 
§  1026.19(e)(l)(iii)  to  reflect  that  the 
general  definition  of  “business  day” 
applies  to  the  Loan  Estimate  delivery 
requirement,  but  that  the  specific 
definition  of  “business  day”  applies  to 
the  seven-business-day  waiting  period. 

As  adopted,  §  1026.19(e)(l)(iii)(A) 
provides  that  the  creditor  shall  deliver 
the  disclosures  required  under 
§  1026.19(e)(l)(i)  hot  later  than  the  third 
business  day  after  the  creditor  receives 
the  consumer’s  application,  as  defined 
in  §  1026.2(a)(3).  Section 
1026.19(e)(l)(iii)(B)  provides  that  except 
as  set  forth  in  §  1026.19(e)(l)(iii)(C),  the 
creditor  shall  deliver  the  disclosures 
required  under  §  1026.19(e)(l)(i)  not 
later  than  the  seventh  business  day 
before  consummation  of  the  transaction. 
Lastly,  §  1026.19(eJ(l)(iii)(C),  added  for 
reasons  discussed  above,  provides  that 
for  a  transaction  secufed  by  a 
consumer’s  interest  in  a  timeshare  plan 
described  in  11  U.S.C.  101(53D), 

§  1026.19(e)(l)(iii)(B)  does  not  apply. 
Commefifs  19(e)(l)(iii)— 1  through  -3  are 
adopted  substantially  as  proposed.  New 
comiheht  l'9f6Kl)(ii^l-^  is'adoptetf  to  ’ 
explain  that  with  respect  to  a  '  '  , 

transaction  secured  by  a  consumer’s 
interest  in'a  timeshare  plan' described  in 
11U;S;C.  101(530),  where  '  '  ’ 

coTislimmatidn'  occurs  within  threfe  ‘ 
business  days  after  a  creditor’s  receipt  of 
the  consumer’s  application,  a  creditor 
complies  with  §  1026.19(e)(l)(iii)  by 
providing  the  disclosures  required 
under  §  1026.19(f)(l)(i)  instead  of  the 
disclosures  required  under 
§‘1026.19(e)(l)(i).  The  Bureau  adopts 
§  1026.19(e)(l)(iii)  and  its  commentary 
pursuant  to  its  authority  under  TILA 
section  105(a),  RESPA  section  19(a), 
Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b). 

19(e)(l)(iv)  Receipt  of  Early  Disclosures 
Section  128(b)(2)(E)  of  TILA,  as 
amended  by  the  MDIA,  provides  that  if 
the  disclosures  are  mailed  to  the 
consumer,  the  consumer  is  considered 
to  have  received  them  three  business 
days  after  they  are  mailed.  15  U.S.C. 
1638(b)(2)(E).  RESPA  provides  that  the 
RESPA  CFE  may  be  delivered  either  in 
person  or  by  placing  it  in  the  mail.  12 
U.S.C.  2604(c)  and  (d).  Regulation  Z 
provides  that  if  the  disclosures  are 
provideito  the  consumer  by  means 
other  than  delivery  in  person,  the 
consumer  is  considered  to  have  received 
the  disclosures  three  business  days  after 
they  are  mailed  or  delivered.  See 
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§  1026.19(a)(l)(ii).  Regulation  X 
contains  a  similar  provision.  See 
§1024.7(aK4). 

To  establish  a  consistent  standard  for 
the  integrated  Loan  Estimate,  pursuant 
to  its  authority  under  TILA  section 
105(a),  RESPA  section  19(a),  Dodd- 
Frank  Act  section  1032(a),  and,  for 
residential  mortgage  loans,  section 
1405(b)  of  the  Dodd-Frank  Act,  the 
Bureau  proposed  §  1026.19(e)(l)(iv). 
Proposed  §  1026.19(e)(l)(iv)  would  have 
provided  that  if  the  disclosures  eire 
provided  to  the  consumer  by  means 
other  than  delivery  in  person,  Ihe 
consumer  is  presumed  to  have  received 
the  disclosures  three  business  days  after 
they  are  mailed  or  delivered  to  the 
address  specified  by  the  consumer. 

Proposed  comment  19(e)(l)(iv)-l 
would  have  explained  that  if  any 
disclosures  required  under 
§  1026.19(e)(l)(i)  are  not  provided  to  the 
consumer  in  person,  the  consumer  is 
presiuned  to  have  received  the 
disclosures  three  business  days  after 
they  are  mailed  or  delivered.  The 
proposed  comment  would  have  stated 
that  the  presumption  may  be  rebutted 
by  providing  evidence  that  the 
consumer  received  the  disclosures 
earlier  than  three  business  days.  The 
proposed  comment  would  have  also 
contained  illustrative  examples. 
Proposed  comment  19(e)(l)(iv)-2  would 
have  clarified  that  the  presumption 
established  in  §  1026.19(e)(l)(iv)  applies 
to  methods  of  electronic  delivery,  such 
as  email.  The  proposed  comment  would 
have  also  explained  that  creditors  using 
^electronic  delivery  methods,  such  as 
email,  must  also  comply  with  the 
requirements  of  the  E-Sign  Act.  The 
proposed  comment  would  have  also 
contained  illustrative  examples. 

Comments 

A  number  of  industry  commenters 
expressed  concern  that  the  proposal 
adjusted  the  regulatory  language  used  in 
the  current  rule  that  addresses  when  a 
consumer  is  considered  to  have  received 
the  Loan  Estimate  if  it  was  not  delivered 
in  person.  As  discussed  above,  current 
§  1026.19(a)(l)(ii),  which  is  analogous  to 
proposed  §  1026.19(e)(l)(iv),  provides 
that  if  disclosures  are  provided  to  the 
consumer  by  means  other  than  in- 
person  delivery,  the  consumer  is 
considered  to  have  received  the 
disclosure  three  business  days  after  they 
are  mailed  or  delivered.  The  Bureau’s 
proposal  would  have  replaced 
“considered”  with  “presumed.” 

The  commenters  asserted  that  the 
replacement  would  weaken  the  strong 
presumption  of  receipt  under  the 
current  rule,  which  some  of  the 
commenters  described  as  a  safe  harbor. 


Industry  trade  associations  representing 
banks  and  mortgage  lenders  expressed 
concern  that  the  proposal  would  have 
created  a  rebuttable  presumption  of 
receipt,  which  would  create  compliance 
burden  because  the  creditor  would  not 
know  that  the  consumer  has  not 
received  a  mailed  disclosure,  or  that 
receipt  has  been  delayed,  until  the 
consumer  has  informed  the  creditor. 
They  asserted  that  creditors  may 
respond  by  imposing  additional 
conditions,  such  as  requiring  consumers 
to  send  back  a  confirmation  of  receipt, 
ensured  to  allow  them  to  rebut 
consumer  claims.  The  commenters 
argued  that  if  these  procedures  extend 
the  waiting  period  before  closing,  then 
such  delays  could  harm  consumers. 
Industry  trade  association  commenters 
representing  banks  and  mortgage 
lenders  also  observed  that  the  proposed 
use  of  “presumed”  in  the  proposed 
regulatory  text  deviated  from  the 
statutory  language  in  TILA  section 
128(b)(2)(E).  A  large  bank  commenter 
requested  that  the  Bureau  make  clear 
that  the  presumption  cannot  be  rebutted 
with  evidence  that  the  disclosures  were 
received  more  than  three  days  after  they 
were  mailed,  but  most  commenters 
expressed  a  preference  for  reverting  to 
the  current  terminology  (“considered”). 

Some  commenters  expressed  concern 
about  the  proposal’s  treatment  of 
electronic  delivery  methods.  The  SBA 
expressed  concern  that  the  industry 
st^eholders  it  met  with  to  discuss  the 
proposal  did  not  believe  that  the  rule 
recognized  the  uniqueness  of  these 
methods  because  the  proposal  would 
apply  the  same  presumption  of  delivery 
to  disclosures  that  are  mailed  to  the 
consumer  and  to  disclosures  that  are 
emailed  to  the  consumer.  The  SBA 
encouraged  the  Bureau  to  adopt  a  final 
rule  that  recognizes  instantaneous 
delivery  methods  and  provide  clear 
guidance  on  what  forms  of  proof 
sufficiently  demonstrate  delivery.  A 
credit  union  commenter  asserted  that  it 
should  be  presumed  that  disclosures 
transmitted  electronically  are  received 
by  the  consumer  on  the  same  day  to 
better  reflect  the  reality  of  how  such 
transmittals  work  and  to  reduce 
potential  inefficiencies  associated  with 
treating  electronic  delivery  methods  the 
same  as  sending  the  disclosure  by  mail. 

Another  community  bank  commenter 
asserted  that  creditors  should  be  able  to 
rely  on  a  consumer’s  request  to  receive 
the  Loan  Estimate  electronically,  and 
should  not  have  to  obtain  prior  consent 
that  must  meet  the  requirements  of  the 
E-Sign  Act.  The  commenter  asserted 
that  electronic  delivery  is 
commonplace,  and  obtaining 
demonstrable  consent  can  be  difficult 


for  creditors  to  achieve.  If  obtaining 
consent  under  the  E-Sign  Act  were 
required,  the  commenter  expressed 
concern  that  this  would  result  in  over¬ 
compliance:  the  creditor  may  send  both 
a  paper  and  an  electronic  copy  of  the 
Loan  Estimate  to  the  consumer.  A 
different  community  bank  commenter 
asserted  that  the  Bureau  must  provide 
an  objective  definition  of  “receipt.” 

Final  Rule 

The  Bureau  has  considered  the 
comments  and  has  decided  to  conform 
§  1026.19(e)(l)(iv)  to  the  statutory 
language  under  MDIA  in  determining 
the  date  by  which  disclosures  may  be 
“considered”  to  have  been  received  by 
the  consumer.  It  appears  that  there 
would  be  implementation  burden  across 
the  market  associated  with  creditors 
trying  to  determine  how  to  comply  with 
a  presumption  of  receipt  standard  rather 
than  the  standard  that  is  in  place 
currently.  The  Bureau  also  is  persuaded 
that  some  of  the  compliance  measures 
that  creditors  may  adopt  could  cause 
unnecessary  delays  that  harm 
consumers. 

The  Bureau  is  not  persuaded  by  the 
argument  that  the  Bureau  should  adjust 
the  final  rule  to  reflect  that  disclosures 
provided  by  electronic  delivery  should 
be  subject  to  a  different  standard.  The 
Bureau  believes  that  it  would  require 
more  information  regarding  the  many 
different  forms  of  delivery  methods 
available  to  creditors,  including 
technical  information  regarding 
different  forms  of  electronic  delivery, 
before  it  issues  a  rule  applying  different 
standards  than  the  standard  under  TILA 
section  128(b)(2)(E)  to  the  early  TILA 
disclosure.  The  Bureau  notes  that  this 
point  is  also  discussed  in  the  section-by¬ 
section  analyses  of  §  1026.19(f)(l)(ii) 
and  (iii).  The  Bureau  additionally 
believes  that  applying  a  consistent 
stcuidard  to  all  Loan  Estimates  that  are 
not  provided  to  the  consumer  in  person 
helps  to  iihprove  consumer 
understanding  of  the  mortgage 
origination  process  and  facilitate 
compliance. 

Finally,  creditors  are  currently 
required  to  obtain  consent  that  meets 
the  requirements  of  the  E-Sign  Act  with 
respect  to  the  provision  of  the  RESPA 
GFE  and  the  early  TILA  disclosures  in 
electronic  form.  See  12  CFR  1024.23;  12 
CFR  1026.17(a)(1).  Accordingly, 
requiring  creditors  to  obtain  consent 
that  meets  the  requirements  of  the  E- 
Sign  Act  prior  to  providing  the  Loan 
Estimate  in  electronic  form  does  not 
impose  new  burdens  on  creditors. 

The  Bureau  adopts  §  1026.19(e)(l)(iv) 
pursuant  to  its  authority  under  TILA 
section  105(a),  RESPA  section  19(a), 
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Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  section 
1405(b)  of  the  Dodd-Frank  Act.  As 
finalized,  §  1026.19(e)(l)(iv)  provides 
that  if  the  disclosures  are  provided  to, 
the  consumer  by  means  other  than 
delivery  in  person,  the  consumer  is 
considered  to  have  received  the 
disclosures  three  business  days  after 
they  are  delivered  or  placed  in  the  mail. 
As  discussed  above,  the  Bureau  is 
modifying  proposed  §  1026.19(e)(l)(iv) 
to  conform  final  §  1026.19(e)(l)(iv)  to 
the  statutory  language  under  MDIA.  The 
Bureau  is  also  modifying  proposed 
§  1026.19(e)(l)(iv)  to  harmonize  the  text 
of  final  §  1026.19{e)(l)(iv)  with  the  text 
of  final  §  1026.19(f)(l)(iii).  Further,  as 
discussed  above  in  the  section-by¬ 
section  analysis  of  §  1026.19(e)(l)(iii), 

§  1026.19(e)(l)(iv)  sets  forth  when  a 
consumer  is  considered  to  have  received 
the  Loan  Estimate  if  it  is  not  provided 
to  the  consumer  in  person.  Accordingly, 
the  Bureau  is  modifying  the  proposed 
heading  to  §  1026.19(e)(l)(iv)  to  clarify 
that  §  1026.19(e)(l)(iv)  addresses  the 
receipt  of  the  Loan  Estimate. 

The  Bureau  is  modifying  proposed 
comments  19(e)(iv)-l  and  -2  to  reflect  • 
the  fact  that  the  Bureau  is  finalizing  the 
timing  currently  used  under  TILA  and 
Regulation  Z.  Comment  19(e)(l)(iv)-l 
explains  that  §  1026.19(e)(l)(iv) 
provides  that,  if  any  disclosures 
required  under  §  1026.19(e)(l)(i)  are  not 
ptovided  to  the  consumer  in  person,  the 
consumer  is  considered  to  have  received 
the  disclosures  three  business  days  after 
they  are  mailed  or  delivered  to  the 
address  specified  by  the  consumer.  The 
comment  further  explains  that  the 
creditor  may,  alternatively,  rely  on 
evidence  that  the  consumer  received  the 
disclosures  earlier  than  three  business 
days  and  illustrates  this  with  an 
example.  Comment  19(e)(l)(iv)-2 
explains  that  the  three-business-day 
period  provided  in  §  1026.19(e)(l)(iv) 
applies  to  methods  of  electronic 
delivery,  such  as  email,  and  illustrates 
the  requirement  with  an  example.  The 
comment  also  explains  that  the  creditor 
may,  alternatively,  rely  on  evidence  that 
the  consumer  received  the  emailed 
disclosures  earlier,  and  provides  an 
illustrative  example.  The  comment 
further  explains  that  creditors.using 
electronic  delivery  methods,  such  as 
email,  must  also  comply  with 
§  1026.37(o)(3)(iii)  and  illustrates  this 
requirement  with  an  example.  As 
discussed  in  greater  detail  below  in  the 
section-by-^ection  analysis  of 
§  1026.37(o),  §  1026.37(o)(3)(iii)  requires 
a  creditor  to  obtain  the  consumer’s 
consent  pursuant  to  the  E-Sign  Act  if  the 
creditor  provides  the  disclosures 


required  by-§  1026.19(e)(lj(i)  in 
electronic  form. 

19(e)(l)(v)  Consumer’s  Waiver  of- 
Waiting  Period  Before  Consummation 

Section  128(b)(2)(F)  of  TILA  provides 
that  the  consumer  may  waive  or  modify 
the  timing  requirements  for  disclosures 
to  expedite  consummation  of  a 
transaction,  if  the  consumer  determines 
that  the  extension  of  credit  is  needed  to 
meet  a  bona  fide  personal  financial 
emergency.  Section  128(b)(2)(F)  further 
provides  that;  (1)  The  term  “bona  fide 
personal  financial  emergency”  may  be 
further  defined  in  regulations  issued  by 
the  Bureau:  (2)  the  consumer  must 
provide  the  creditor  with  a  dated, 
written  statement  describing  the 
emergency  and  specifically  waiving  or 
modifying  the  timing  requirements, 
which  bears  the  signature  of  all 
consumers  entitled  to  receive  the 
disclosures;  and  (3)  the  creditor  must 
provide,  at  or  before  the  time  of  waiver 
or  modification,  the  final  disclosures.  15 
U.S.C.  1638(b)(2)(F).  This  provision  is 
implemented  in  §  1026.19(a)(3)  of 
Regulation  Z.  Neither  RESPA  nor 
Regulation  X  contains  a  sim'ilar 
provision. 

The  Bureau  proposed  to  incorporate 
the  current  rule  set  forth  in 
§  1026.19(a)(3)  in  proposed 
§  1026.19(e)(l)(v),  which  would  have 
provided  that  the  consumer  has  the 
ability  to  waive  the  proposed  seven- 
business-day  waiting  period  in 
§  1026.19(e)(l)(iii)(B)  for  the  Loan 
Estimate  in  the  case  of  a  “bona  fide 
personal  financial  emergency.”  The 
Bureau  stated  in  the  proposal  that, 
although  the  Bureau  understood  that 
waivers  based  on  a  bona  fide  personal 
financial  emergency  were  rare,  this 
exception  served  an  important  pui^ose: 
consumers  should  be  able  to  waive  the 
protection  afforded  by  the  waiting 
period  if,  in  the  face  of  a  financial 
emergency,  the  waiting  period  does 
more  harm  than  good.  Accordingly, 
pursuant  to  its  authority  under  TILA 
section  105(a)  and  RESPA  section  19(a) 
the  Bureau  proposed  §  1026.19(e)(l)(v). 
Proposed  §  1026.19(e)(l)(v)  would  have 
reflected  the  current  rule,  because  it 
would  have  allowed  a  consumer  to 
waive  the  seven-business-day  waiting 
period  that  was  proposed  in 
§  1026.19(e)(l)(iii)  in  the  event  of  a  bona 
fide  personal  financial  emergency.  In 
addition,  the  Bureau  requested 
comment  on  the  nature  of  waivers  based 
on  bona  fide  personal  financial 
emergencies.  The  Bureau  also  requested 
comment  on  whether  the  bona  fide 
personal  financial  emergency  exception 
is  needed  more  in  some  contexts  than  in 


others  [e.g.,  in  refinance  transactions  or 
purchase  money  transactions). 

Proposed  comment  19(e)(l)(v)-l 
would  have  explained  that  a  co;isumer 
may  modify  or  waive  the  right  to  the 
seven-business-day  waiting  period 
required  by  §  1026.19(e)(l)(iii)  only  after 
the  creditor  makes  the  disclosures 
required  by  §  1026.19(e)(l)(i).  The 
proposed  comment  would  have  clarified 
that  the  consumer  must  have  a  bona  fide 
personal  financial  emergency  that 
necessitates  consummating  the  credit 
transaction  before  the  end  of  the  waiting 
period,  and  that  whether  these 
conditions  are  met  would  be  determined 
by  the  individual  facts  and 
circumstances.  The  proposed  comment 
would  have  explained  that  the 
imminent  sale  of  the  consumer’s  home 
at  foreclosure,  where  the  foreclosure 
sale  will  proceed  unless  loan  proceeds 
are  made  available  to  the  consumer 
during  the  waiting  period,  is  one 
example  of  a  bona  fide  personal 
financial  emergency.  The  proposed 
comment  would  have  also  clarified  that 
each  consumer  who  is  primarily  liable 
on  the  legal  obligation  must  sign  the 
written  statement  for  the  waiver  to  be 
effective.  Proposed  comment 
19(e)(l)(v)-2  would  have  provided 
illustrative  timing  examples. 

Cojnments 

A  number  of  industry  commenters, 
including  industry  trade  associations 
representing  Federally-charted  credit 
unions  and  credit  unions  generally, 
regional-  and  State-based  credit  union 
trade  associations,  a  State  bankers 
association,  and  a  large  bank,  asserted 
that  creditors  are  hesitant  to  use  the 
current  bona  fide  personal  financial 
emergency  exception  because  it  has 
been  interpreted  too  narrowly. 
Commenters  recommended  that  the 
Bureau  broaden  the  scope  of  the 
exception  by  expanding  the  list  of 
examples  illustrating  the  exception  or 
allowing  creditors  to  rely  on  what 
borrowers  represent  to  the  creditor  to  be 
a  bona  fide  personal  financial 
emergency. 

Final  Rule 

The  Bureau  has  considered  the 
comments,  but  is  finalizing 
§  1026.19(e)(l)(v)  substantially  as 
proposed,  with  a  change  to  reflect  the 
revisions  made  to  §  1026.19(e)(l)(iii),~ 
which  is  referenced  in 
§  1026.19(e)(l)(v).  The  Bureau  believes 
that  the  current  exemption  is 
intentionally  narrow  and  is  not 
persuaded  that  it  should  be  expanded. 
For  most  consumers,  a  mortgage  loan 
will  be  the  most  significant  financial 
obligation  of  their  lives.  Accordingly, 
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the  Bureau  believes  that  the  consumer 
must  be  given  a  meaningful  opportunity 
to  shop  for  a  mortgage  loan,  compare  the 
different  financing  options  available, 
and  negotiate  for  favorable  terms.  The 
Bureau  believes  the  seven-business-day 
waiting  period  established  by  TILA 
section  128(b)(2){F)  is  the  minimum 
amount  of  time  in  which  a  consumer 
could  meaningfully  shop,  compare,  and 
negotiate  the  terms  of  the  mortgage  loan, 
and  should  only  be  waived  in  the  most 
stringent  of  circumstances.  The  Bureau 
is  adopting  §  1026.19(eKl)(v)  and 
comments  19(e)(lKv)-l  and  -2 
substantially  as  proposed,  pursuant  to 
its  authority  under  TILA  section  105(a) 
and  RESPA  section  19(a). 

19(e)(l)(vi)  Shopping  for  Settlement 
Service  Providers 

Neither  TILA  nor  RESPA  nor 
Regulation  Z  requires  creditors  to 
inform  consumers  about  settlement 
service  providers  for  whom  the 
consumer  may  shop.  However, 
Regulation  X  provides  that  where  a 
creditor  or  mortgage  broker  permits  a 
borrower  to  shop  for  third  party 
settlement  services,  the  creditor  or 
broker  must  inform  borrowers  of  that 
fact  and  provide  them  with  a  written  list 
of  settlement  service  providers  at  the 
time  the  RESPA  GEE  is  provided  on  a 
separate  sheet  of  paper.  12  CFR  1024 
app.  C.  This  requirement  was  intended 
to  enable  consumers  to  shop  for 
settlement  service  providers,  thereby 
enhancing  market  competition  and 
lowering  settlement  service  costs  for 
consumers.  The  Bureau  proposed  to 
adopt  the  same  basic  requirements  for 
purposes  of  the  integrated  disclosures  in 
§  1026.19(e)(l)(vi),  agreeing  with  the 
conclusion  that  a  written  list  of 
settlement  service  providers  could 
benefit  consumers  by  fostering 
settlement  service  shopping. 

As  an  initial  matter,  proposed 
§  1026.19(e)(l)(vi)(A)  would  have 
provided  that  a  creditor  permits  a 
consumer  to  shop  for  a  settlement 
service  if  the  creditor  permits  the 
consumer  to  select  the  provider  of  that 
service,  subject  to  reasonable  minimum 
requirements  regarding  the 
qualifications  of  the  provider.  Proposed 
comment  19(e)(l)(vi)-l  would  have 
provided  examples  of  minimum 
requirements  that  are  reasonable  or 
unreasonable.  This  proposed  comment 
would  have  also  clarified  that  the 
requirements  to  provide  lists  of 
settlement  service  providers  under 
§  1026.19(e)(l)(vi)(B)  and  (C)  do  not 
apply  if  the  creditor  does  not  permit  the 
consumer  to  shop. 

Proposed  §  1026.19(e)(l)(vi)(B)  would 
have  required  that  the  creditor  identify 


the  services  for  which  the  consumer  is 
permitted  to  shop  in  the  Loan  Estimate. 
Proposed  comment  19(e)(l)(vi)— 2  would 
have  clarified  that  §  1026.37(f)(3) 
contains  the  content  and  format 
requirements  for  this  disclosure. 

Proposed  §  1026.19(e)(l)(vi)(C)  would 
have  provided  that,  if  the  creditor 
permits  a  consumer  to  shop  for  a 
settlement  service,  the  creditor  shall 
provide  the  consumer  with  a  written  list 
identifying  available  providers  of  that 
service  and  stating  that  the  consumer 
may  choose  a  different  provider  for  that 
service.  It  would  have  also  required  that 
the  list  be  4)rovided  separately  from  the 
Loan  Estimate  but  in  accordance  with 
the  timing  requirements  for  that 
disclosure  (j.e.,  within  three  business 
days  after  application).  Proposed 
comment  19(e)(l)(vi)-3  would  have 
explained  that  the  settlement  service 
providers  identified  on  the  written  list 
must  correspond  to  the  settlement 
services  for  which  the  consumer  may 
shop,  as  disclosed  on  the  Loan  Estimate 
pursuant  to  §  1026.37(f)(3).  It  would 
have  also  referred  to  the  model  list 
provided  in  form  H-27  of  appendix  H 
to  Regulation  Z. 

Proposed  comment  19(e)(l)(vi)-4 
would  have  clarified  that  a  creditor  does 
not  comply  with  the  requirement  in 
§  1026.19(e)(l)(vi)(C)  to  “identify” 
providers  unless  it  provides  sufficient 
information  to  allow  the  consumer  to 
contact  the  provider,  such  as  the  name 
under  which  the  provider  does  business 
and  the  provider’s  address  and 
telephone  number.  It  would  have  also 
clarified  that  a  creditor  does  not  comply 
with  the  availability  requirement  in 
§  1026.19(e)(l)(vi)(C)  if  it  provides  a 
written  list  consisting  of  only  settlement 
service  providers  that  are  no  longer  in 
business  or  that  do  not  provide  services 
where  the  consumer  or  property  is 
located.  The  proposed  comment  would 
have  further  clarified  that  if  the  creditor 
determines  that  there  is  only  one 
available  settlement  service  provider, 
the  creditor  would  only  need  to  identify 
that  provider  on  the  written  list  of 
providers.  The  Bureau  stated  that  the 
guidance  regarding  availability  would 
be  consistent  with  guidance  provided  by 
HUD  in  the  HUD  RESPA  FAQs  p.  15,  #7 
(“GFE — Written  list  of  providers”). 

Proposed  comment  19(e)(l)(vi)-5 
would  have  referred  to  form  H-27  of 
appendix  H  to  Regulation  Z  for  an 
example  of  a  statement  that  the 
consumer  may  choose  a  provider  that  is 
not  included  on  the  written  list. 
Proposed  comment  19(e)(l)(vi)— 6  would 
have  clarified  that  the  creditor  may 
include  a  statement  on  the  written  list 
that  the  listing  of  a  settlement  service 
provider  does  not  constitute  an 


endorsement  of  that  service  provider.  It 
would  have  further  clarified  that  the 
creditor  would  also  be  permitted  to 
identify  on  the  written  list  providers  of 
services  for  which  the  consumer  is  not 
permitted  to  shop,  provided  that  the 
creditor  expressly  and  clearly 
distinguishes  those  services  from  the 
services  for  which  the  consumer  is 
permitted  to  shop,  and  that  this  could 
be  accomplished  by  placing  the  services 
under  different  headings. 

Finally,  proposed  comment 
19(e)(l)(vi)-7  would  have  explained 
how  proposed  §  1026.19(e)(l)(vi)  relates 
to  the  requirements  of  RESPA  and 
Regulation  X.  The  proposed  comment 
would  have  explained  that  §  1026.19 
does  not  prohibit  creditors  fi:om 
including  affiliates  on  the  written  list 
under  §  1026.19(e)(l)(vi),  but  that  a 
creditor  that  includes  affiliates  on  the 
written  list  would  also  have  to  comply 
with  §  1024.15  of  Regulation  X.  The 
Bureau  stated  that  this  comment  would 
be  consistent  with  guidance  provided  by 
HUD  in  its  RESPA  FAQs  p.  16,  #9 
(“GFE — Written  list  of  providers”).  The 
proposed  comment  would  have  also 
explained  that  the  written  list  is  a 
“referral”  under  §  1024.14(f).  The 
Bureau  stated  that  this  comment  would 
be  consistent  with  guidance  provided  by 
HUD  in  the  HUD  RESPA  FAQs  p.  14,  #4 
(“GFE — Written  list  of  providers”). 

The  Bureau  solicited  comment 
regarding  whether  the  final  rule  should 
provide  more  detailed  requirements  for 
the  written  list  of  providers.  The  Bureau 
.  also  solicited  comment  regarding 
whether  the  final  rule  should  include 
additional  guidance  regarding  the 
content  and  format  of  the  written  list  of 
providers. 

Comments 

A  number  of  industry  commenters 
provided  comments  on  proposed 
§  1026.19(e)(l)(vi).  Some  of  the 
commenters  opposed  the  general 
requirement,  while  others  sought 
clarifications.  With  respect  to  the 
general  requirement,  a  large-bank 
industry  trade  association  asserted  that 
the  proposal  would  be  burdensome  to 
comply  with  because  the  information  on 
the  written  list  of  providers  would 
require  regular  updating  so  that  the  list 
would  only  contain  available  settlement 
service  providers  and  reflect  the  current 
fees  that  the  providers  charge  for  their 
services.  A  large  bank  commenter  stated 
that  it  would  be  a  large  administrative 
burden  for  creditors  to  maintain  current 
contact  information  of  settlement 
service  providers  for  various  settlement 
service  providers,  particular  information 
about  street  addresses.  The  same 
commenter  also  recommended  the 
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Bureau  to  consider  allowing  creditors  to  of  hazard  insurance  providers  on  the  preferred  providers  for  a  settlement 

provide  the  consumer  with  a  dedicated  written  list.  The  commenters  asserted  ^  service  would  force  creditors  to  direct 

toll-free  number  or  Web  site  to  receive  that  the  final  rule  should  not  require  consumers  to  lender-required  providers, 

information  about  settlement  service  creditors  to  list  hazard  insurance  The  trade  association  commenters 

providers,  in  lieu  of  providing  the  providers  because  consumers  do  not  also  requested  clarification  on  how 

written  list.  The  conunenter  asserted  have  difficulty  finding  such  providers  much  flexibility  creditors  have  when 

that  allowing  the  creditor  to  provide  a  and  the  requirement  may  disadvantage  listing  title  services.  The  commenters 

phone  number  instead  of  the  written  list  small  providers  of  hazard  insurance  stated  that  the  HUD  RESPA  FAQs  about 

would  reduce  paper  disclosures  and  because  banks  would  want  to  manage  the  written  list  of  providers  state  that 

would  allow  large  lenders  to  tailor  the  burden  of  monitoring  their  fees  and  title  services  may  be  subdivided  into 

recommendations  based  on  the  specific  availability  by  listing  large  providers.  two  categories:  closing  services  and 

geographical  area  of  the  consumer.  The  Industry  reaction  to  whether  lender’s  title  insurance  and  related 

commenter  additionally  stated  that  additional  guidance  on  the  content  and  services.  The  commenters  stated  that 

providing  consumers  with  a  provider  format  of  the  proposed  written  list  was  title  service  providers  offer  different 

list  that  contains  contact  information  for  mixed.  A  national  provider  of  title  title  service  packages,  and  accordingly, 

the  creditors  may  suggest  to  the  insurance  and  settlement  services  stated  they  asserted  that  the  Bureau  should 

consumer  that  the  creditor  endorses  the  that  additional  guidance  regarding  the  provide  additional  flexibility  to 

provider,  even  if  the  lender  has  little  content  and  format  of  the  written  list  of  creditors  if  they  list  title  services  on  the 

knowledge  of  the  provider’s  service.  providers  is  unnecessary.  In  contrast,  a  written  list.  The  trade  association 

A  mortgage  broker  commenter  number  of  industry  commenters  sought  commenters  also  asserted  that  the  rule 

asserted  that  providing  a  list  of  guidance  on  various  aspects  of  the  should  clarify  .that  disclosing  an  affiliate 

settlement  services  that  a  borrower  may  proposal.  An  industry  trade  association  on  the  written  list  would  not  make  the 
shop  for,  rather  than  a  list  of  providers  representing  credit  unions  generally  affiliate  a  required  provider  as  long  as 
of  the  services,  would  be  a  more  stated  that  it  supported  the  Bureau’s  the  creditor  lists  unaffiliated  providers, 

appropriate  requirement  because  it  proposal  to  include  more  detailed  The  commenters  additionally  sought 

should  not  be  a  creditor’s  responsibility  requirements  for  the  written  list  of  clarification  whether  the  written  list  of 

to  provide  a  borrower  with  a  list  of  providers.  Industry  trade  associations  providers  must  be  provided  again  if  the 

providers.  The  commenter  also  representing  banks  and  mortgage  creditor  provides  the  consumer  with  a  • 

expressed  concern  that  the  creditor  lenders  asked  the  Bureau  to  clarify  revised  Loan  Estimate, 

would  be  subject  to  tolerance  rules  if  the  whether  the  creditor  must  list  more  than  A  State  trade  association  representing 
written  list  of  providers  must  include  one  provider  for  a  settlement  service  if  bankers  also  sought  clarification  on  how 
more  than  one  provider’s  contact  more  than  one  provider  is  available.  many  providers  for  each  settlement 

information  for  a  settlement  service,  but  They  also  asserted  that  if  the  creditor  service  must  be  listed.  It  additionally 
fee  estimates  are 'disclosed  for  only  one  must  list  some  minimum  number  of  asserted  that  form  H-27(B),  which  the 
provider,  and  the  borrower  chooses  a  providers  for  a  settlement  service,  then  Bureau  proposed  as  a  sample  form  of 

different  provider  on  the  list  for  the  the  rule  must  clarify  what  that  the  written  list  of  providers,  made  it 

settlement  service.  A  title  company  minimum  number  is.  The  trade  unclear  whether,  with  respect  to  a 

commenter  expressed  concern  that  it  association  commenters  further  asserted  settlement  service  for  which  the  creditor 
may  be  difficult  for  a  creditor  to  prepare  that  there  will  be  significant  compliance  lists  more  than  one  service  provider,  the 
a  list  identifying  available  providers  if  burden  for  creditors  to  list  more  than  creditor  must  list  the  estimated  fee  that 
the  consumer  or  the  property  is  located  one  because  the  creditor  must  maintain  each  listed  .service  provider  charges  for 
in  a  geographical  area  with  which  it  is  multiple  relationships  with  providers  to  that  service,  because  although  two 
unfamiliar.  It  further  noted  that  it  track  their  fees  and  likely  availability.  providers  are  identified  on  form  H— 

believed  independent  settlement  service  The  commenters  additionally  stated  that  27(B)  as  providing  survey  services,  the 
providers  are  concerned  that  consumers  the  burden  is  difficult  to  justify  because  form  only  displays  the  fee  of  one  of  the 
would  only  choose  the  settlement  information  about  settlement  service  service  providers.  The  commenter  also 

service  providers  disclosed  on  the  list.  providers  is  readily  available  online.  asserted  that  if  a  creditor  lists  multiple 
Some  commenters,  including  two  State  The  trade  group  commenters  asserted  providers  of  the  same  service  and  the 
bar  associations  from  states  where  an  that  the  burden  may  be  especially  great  fees  charged  by  those  providers  vary, 

attorney  is  required  to  conduct  real  on  creditors  that  maintain  lists  of  then  the  creditor  is  likely  to  list  the 

estate  closings,  asserted  that  the  written  providers  with  whom  they  prefer  to  do  highest  fee  unless  the  creditor  can 

lists  may  limit  the  right  of  consumers  to  business  because  in  some  cases,  such  disclose  the  fees  as  a  range  of  fees.  The 

select  settlement  agents.  lists  contain  multiple  providers  being  commenter  stated  that  listing  the  most 

Industry  trade  associations  listed  for  the  same  service.  The  expensive  fee  does  not  benefit 

representing  mortgage  brokers  and  commenters  stated  that  they  recommend  consumers  because  they  may  not  realize 

banks  asserted  that  the  proposal  would  that  if  the  creditor  lists  providers  that  that  the  fees  for  a  particular  service  vary 

harm  small  settlement  service  providers,  include  providers  in  which  they  have  a  by  provider. 

The  commenters  asserted  that  creditors  preferred  client- vendor  relationship,  the  .  A  national  association  representing 

would  want  to  manage  their  liability  creditor  should  not  be  required  to  list  all  Federally-chartered  credit  unions 

risk  unless  they  are  relatively  certain  of  such  providers  because  it  would  likely  sought  clarification  on  whether  the 

a  provider’s  availability  to  perform  the  contain  too  much  information.  The  written  list  can  be  provided  in  the  same 

service  for  which  it  was  listed  and  of  the  commenters  also  expressed  concern  transmittal  as  the  Loan  Estimate.  If  the 

fee  the  provider  charges  for  the  service.  about  compliance  burden  because  creditor  uses  mail  to  send  the  Loan 

Accordingly,  the  commenters  asserted  creditors  would  have  to  monitor  the  Estimate,  the  commenter  asked  if  the  list 

that  creditors’  likely  response  would  be  prices  charged  by  their  preferred  may  be  included  in  the  same  envelope 

listing  a  small  number  of  very  large  providers  and  the  providers’  on  a  separate  piece  of  paper  from  the 

providers  that  offer  services  over  a  wide  availability.  The  commenters  further  disclosures  required  by  §  1 026.19(e)(1). 

area  to  reduce  their  compliance  burden,  stated  that  the  compliance  burden  of  If  the  creditor  sends  the  Loan  Estimate 

Some  commenters  objected  to  the  listing  having  to  provide  the  full  list  of  electronically,  the  commenter  asked 
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whether  the  creditor  may  provide  the 
written  list  on  a  separate  page  from  the 
disclosures  required  by  §  1026.19(e)(1). 

A  large  bank  commenter  asked  the 
Bureau  to  clarify  whether  a  creditor 
could  satisfy  the  requirement  that  the 
creditor  must  list  service  providers  that 
perform  the  service  where  the  consumer 
or  property  is  located  by  listing  vendor 
management  companies. 

An  industry  trade  association 
representing  settlement  and  escrow 
agents  stated  that  the  Bureau  should 
expand  the  scope  of  §  1026.19(e)(l)(vi) 
to  prohibit  creditors  from  imposing 
background  checks  or  similar 
requirements  on  settlement  and  title 
service  providers  before  the  creditor 
agrees  to  use  the  provider’s  services  if 
the  providers  are  in  good  standing  to 
conduct  business  in  the  applicable 
jurisdiction.  The  commenter  referred  to 
these  requirements  as  vetting 
requirements.  The  commenter  stated 
that  some  creditors  are  relying  on  a 
Bureau-issued  supervisory  bulletin, 

CFPB  2012-3  (Apr.  12,  2012),  as  a 
pretext  to  impose  vetting  requirements 
on  independent  settlement  and  escrow 
agents,  even  though  the  agents  are  in 
good  standing  in  their  State  and  are 
often  members  of  State  and  industry 
trade  associations.  Similarly,  the  Bureau 
received  comments  from  settlement  and 
title  agents  that  suggested  that  the 
Bureau  adopt  a  final  rule  that  would 
define  the  term  “third  party  provider” 
and  then  expressly  exempt  settlement 
and  title  agents  from  the  definition.  The 
Bureau  believes  that  it  received  these 
comments  because  a  number  of 
settlement  and  title  agent  commenters 
were  also  concerned  about  the  above- 
referenced  supervisory  bulletin  and 
notes  that  some  commenters  expressed 
the  concern  that  the  vetting 
requirements  were  included  in  the 
proposal. 

Final  Rule 

The  Bureau  has  considered  the 
comments  and  decided  to  finalize 
§  1026.19(e)(l)(vi)  largely  as  proposed. 
Because  §  1026.19(e)(l)(vi)  reflects  the 
current  requirements,  the  Bureau  does 
not  believe  that  creditors  would  be 
unduly  burdened  by  the  requirements  in 
this  final  rule.  The  Bureau  also  believes 
that  information  asymmetry  is  pervasive 
in  the  mortgage  origination  process. 
Accordingly,  the  Bureau  believes  that  if 
the  creditor  permits  a  consumer  to  shop 
for  a  settlement  service,  it  is  appropriate 
to  require  creditors  to  provide 
consumers  with  a  written  list  that 
identifies  available  providers  of  that 
service.  The  Bureau  recognizes  that  a 
creditor  originating  a  loan  in  a 
geographical  area  with  which  it  is 


unfamiliar  may  have  less  familiarity 
with  the  mortgage  market  in  that  area, 
but  the  Bureau  believes  that  the  creditor 
nonetheless  has  better  access  to 
information  than  the  consumer  about 
settlement  service  providers  in  the 
geographical  area. 

The  Bureau  believes  that  providing 
consumers  with  a  toll-ft'ee  number  or  a 
Web  site  instead  of  a  written  list  would 
be  inefficient  substitutes  because  they 
introduce  an  extra  step  into  the 
shopping  process.  A  consumer  that 
receives  a  written  list  with  the  service 
provider’s  contact  information  could 
directly  contact  the  service  provider. 
Additionally,  to  comply  with  the 
current  rule,  creditors  that  permit 
shopping  would  already  have  to 
monitor  the  availability  of  settlement 
service  providers  and  the  fees  charged 
by  the  providers,  and  thus  they 
currently  are  ordinary  business 
activities.  Accordingly,  the  final  rule 
should  not  impose  additional  burden. 

The  Bureau  also  does  not  believe  that 
it  would  be  burdensome  for  the  creditor 
to  include  a  service  provider’s  street 
address.  Comment  19(e)(l)(vi)-4  does 
not  state  that  §  1026.19(e)(l)(vi)  requires 
the  provision  of  addresses.  Rather,  it 
explains  that  to  comply  with  the 
identification  requirement  in 
§  1026.19(e)(l)(vi)(C),  the  creditor  must 
provide  sufficient  information  to  allow 
the  consumer  to  contact  the  service 
ffrovider,  and  that  a  creditor  that  lists 
the  provider’s  address,  along  with  its 
telephone  number  and  the  name  under 
which  the  provider  conducts  business, 
would  have  provided  sufficient 
information.  Accordingly,  listing  an 
available  provider’s  street  address  is  not 
required  by  §  1026.19(e)(l)(iv)(C),  but  a 
creditor  that  does  not  list  the  street 
address  must  demonstrate  that  the 
information  it  provided  is  sufficient 
information  that  allows  the  consumer  to 
contact  the  service  provider. 

With  respect  to  the  argument  that 
small  settlement  service  providers  may 
be  harmed  because  a  creditor’s  likely 
response  to  reduce  compliance  burden 
would  be  to  list  a  small  number  of  very 
large  providers  that  offer  services  over  a 
wide  area,  the  Bureau  believes  that  the 
creditor  would  not  comply  with  the 
availability  requirement  in 
§  1026.19(e)(l)(vi)(C)  if  the  service 
-  provider  listed  does  not  provide 
services  where  the  consumer  or  the 
property  is  located.  But  the  Bureau 
understands  that  small,  independent 
settlement  service  providers  may  be 
.more  likely  to  operate  outside  of  large 
metropolitan  areas  than  larger 
settlement  service  providers. 
Accordingly,  creditors  may  have  to  list 
small,  independent  settlement  service 


providers  in  some  areas,  rather  than  ’ 
larger  providers,  to  comply  with 
§  1026.19(e)(l)(vi)(C).  For  additional 
reasons,  the  Bureau  does  not  believe 
independent  settlement  service 
providers  will  be  negatively  impacted 
because  of  the  inclusion  of  affiliate 
charges  in  the  points  and  fees 
thresholds  under  the  Bureau’s  ATR  and 
HOEPA  rulemakings.  The  Bureau 
believes  that  the  motivation  to  avoid 
exceeding  those  points  and  fees 
thresholds  may  deter  some  creditors 
from  using  affiliated  service  providers 
for  settlement  services.  Accordingly,  the 
Bureau  believes  that  they  will  be 
represented  on  the  list  because  for  a 
given  settlement  service,  the  creditor 
must  list  settlement  service  providers 
that  provide  services  where  the 
consumer  or  property  is  located. 

In  response  to  the  concern  that  that 
the  written  list  of  providers  may  suggest 
to  the  consumer  that  the  creditor 
endorses  the  provider,  the  Bureau  notes 
that  comment  19(e)(l)(vi)-6  clarifies 
that  the  creditor  may  include  a 
statement  on  the  written  list  that  the 
listing  of  a  settlement  service  provider 
does  not  constitute  an  endorsement  of 
that  service  provider.  With  respect  to 
the  assertion  that  the  written  list  of 
providers  may  limit  the  right  of 
consumers  to  selfect  settlement  agents, 
the  final  rule  requires  (consistent  with 
the  proposal)  that  if  a  creditor  permits 
the  consumer  to  shop  for  a  settlement 
service,  then  the  creditor  must  state  on 
the  written  list  that  the  consumer  may 
choose  a  different  provider  for  that 
service.  This  statement  is  illustrated  on 
form  H-27(A)  of  appendix  H  to 
Regulation  Z  in  this  final  rule. 

Additional  guidance.  The  Bureau  has 
considered  requests  related  to 
additional  guidance  and  is  finalizing  the 
proposed  rule  and  commentary  with 
modifications  to  address  questions 
raised  by  the  commenters.  With  respect 
to  requests  for  guidance  that  did  not 
lead  the  Bureaujto  adjust  the  proposed 
rule  and  commentary,  the  Bureau 
believes  that  the  adjustments  were  not 
needed  because  the  final  rule  text  and 
commentary  are  sufficiently  clear. 

As  noted  above,  some  commenters 
expressed  concern  about  how  many 
available  providers  of  a  settlement 
service  a  creditor  must  list.  The  Bureau 
is  adjusting  final  §  1026.19(e)(l)(vi)(C) 
to  provide  that  the  creditor  must 
identify  at  least  one  available  provider 
for  each  settlement  service  for  which  the 
consumer  is  permitted  to  shop.  The 
Bureau  understands  that  this  is 
consistent  with  the  informal  guidance 
provided  by  HUD  with  respect  to  the 
requirement  to  provide  the  written  list 
under  current  Regulation  X,  and  thus. 
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believes  that  this  adjustment  will 
facilitate  compliance. 

With  respect  to  the  request  that  the 
Bureau  provide  creditors  with 
additional  flexibility  with  respect  to  the 
listing  of  title  services,  the  Bureau  notes 
that  this  final  rule  permits  the  creditor 
to  provide  a  more  detailed  breakdown  of 
title-related  services  than  what  is 
currently  permitted  under  existing  HUD 
RESPA  FAQs.  See  comments  37(f)(2)-3, 
—4,  and  37(f){3)-3.  The  Bureau  also 
notes  that  form  H-27(B)  of  appendix  H 
to  Regulation  Z  in  this  flnal  rule 
contains  a  sample  written  list  that 
illustrates  the  listing  of  title  services  on 
the  written  list.  With  respect  to  the 
request  that  the  final  rule  should  clarify 
that  disclosing  an  affiliated  service 
provider  on  the  written  list  would  not 
make  the  affiliated  provider  a  required 
provider  as  long  as  the  creditor  lists 
unafliliated  providers,  the  Bureau 
declines.  The  Bureau  does  not  believe 
that  an  affiliated  provider  is  a  required 
provider  if  the  creditor  lists  the 
affiliated  provider  under  a  heading  that 
clearly  states  that  the  consumer  can 
select  the  provider  or  shop  for  different 
providers,  and  accordingly,  does  not 
believe  clarification  is  necessary. 

On  the  question  of  listing  hazard 
insurance  providers  on  the  written  list 
of  providers,  hazard  insurance  would 
not  have  been  among  the  services  that 
the  creditor  would  have  been  required 
to  identify  pursuant  to  §  1026.37(f)(3). 
Therefore,  hazard  insurance  providers 
do  not  need  to  be  listed  on  the  written 
list  of  providers.  Comment  19(e)(l)(vi)- 
2,  which  the  Bureau  is  adopting  as 
proposed,  explains  that  the  creditor 
should  look  to  §  1026.37(f)(3)  for 
guidance  on  how  the  creditor  must 
identify  the  services  for  which  the 
consumer  is  permitted  to  shop. 
However,  the  Bureau  has  noted  that 
passing  references  to  homeowner’s 
insurance  in  proposed  comments 
19(e)(l)(vi)-l  and  -6  could  have  caused 
confusion  on  this  point,  go  it  has 
removed  that  language  in  the  final 
commentary  adopted, in  this  final  rule. 
With  respect  to  questions  about  the 
creditor’s  obligation  to  disclose  the  fees 
of  the  settlement  service  providers  the 
creditor  lists  on  the  written  list  of 
providers,  the  Bureau  notes 
§  1026.19(e)(l)(iv)  does  not  require 
creditors  to  list  the  estimated  fees  of  the 
service  providers,  although  form  H- 
27(A)  of  appendix  H  to  Regulation  Z 
adopted  in  this  final  rule  does  provide 
creditors  the  space  to  do  so. 

Section  1026.37(f)(3),  as  adopted, 
requires  the  creditor  to  itemize  on  the 
Loan  Estimate  the  estimated  amount  for 
each  of  the  services  for  which  a 
consumer  can  shop.  Even  if  the  creditor 


lists  on  the  written  list  under 
§  1026.19(e)(l)(vi)(C)  more  than  one 
service  provider  for  a  settlement  service 
that  it  permits  the  consumer  to  shop  for, 
the  creditor  must  itemize  on  the  Loan 
Estimate  only  one  estimated  cost  of  that 
service  for  one  of  the  service  providers 
listed.  This  estimated  cost  would  be  the 
amount  used  for  purposes  of  the  good 
faith  analysis  under  §  1026.19(e)(3). 
However,  nothing  in  the  final  rule 
prohibits  a  creditor  from  identifying  the 
estimated  fee  of  each  service  provider 
listed  for  a  settlement  service  on  the 
written  list  under  §  1026.19(e)(l)(vi). 

With  respect  to  the  question  of 
whether  the  creditor  must  provide  the 
consumer  with  a  second  written  list  of 
providers  whenever  the  creditor 
provides  a  revised  Loan  Estimate  to  the 
consumer  pursuant  to  §  1026.19(e)(4), 
the  Bureau  believes  that 
§  1026.19(e)(l)(vi)(C),  which  the  Bureau 
is  adopting  as  proposed  for  reasons  set 
forth  in  this  section-by-section  analysis, 
clearly  explains  that  the  creditor  is 
required  to  provide  the  written  list  only 
once,  in  accordance  with  the  timing 
requirement  that  applies  to  the  delivery 
of  the  original  Loan  Estimate  set  forth  in 
§  1026.19(e)(l)(iii).  Witli  respect  to  the 
question  of  whether  the  creditor  may 
provide  the  written  list  in  the  same 
transmittal  as  the  Loan  Estimate  and 
whether  the  creditor  must  provide  the 
list  on  a  separate  page  from  the 
disclosures  required  by 
§  1026.19(e)(l)(i),  the  Bureau  notes  that 
§  1026.19(e)(vi)(C)  requires  the  written 
list  to  be  provided  separately  from  the 
disclosures  required  under 
§  1026.19(e)(l)(i).  In  addition,  the 
requirements  set  forth  in  §  1026.37(o)(l) 
applies  whenever  the  creditor  provides 
the  Loan  Estimate  with  any  other 
documents  or  disclosures.  That 
provision  states  that  the  Loan  Estimate 
must  be  provided  on  separate  pages  that 
are  segregated  from  other  documents  or 
disclosures.  This  final  rule  does  not 
prohibit  a  creditor  from  providing  the 
written  list  in  the  same  transmittal  as 
the  Loan  Estimate. 

With  respect  to  the  question  of 
whether  a  creditor  may  comply  with  the 
requirements  of  §  1026.19(e)(l)(vi)(C)  by 
listing  vendor  management  companies, 
the  availability  requirement  in  proposed 
§  1026.19(e)(l)(vi)(C)  requires  that  an 
entity  that  a  creditor  lists  on  the  written 
list  of  providers  for  a  particular  service 
be  available  to  provide  the  service.  A 
creditor  that  lists  a  vendor  management 
company  on  the  written  list  for  a 
particular  service  would  not  comply 
with  §  1026.19(e)(l)(vi)(C)  if  the  vendor 
management  company  cannot  ensure 
that  the  service  for  which  it  is  listed  can 
be  performed  by  its  employees  or 


contractors  in  the  area  where  the 
consumer  or  property  is  located, 
because  it  would  not  be  available  for 
purposes  of  §  1026.19(e)(l)(iv)(C). 

Lastly,  with  respect  to  requests  to  adjust 
the  proposal  to  prohibit  creditors  from 
imposing  background  checks  and 
similar  requirements  on  settlement,  and 
title  agents,  the  proposal  would  not 
have  imposed  on  the  creditor  an 
obligation  to  impose  vetting 
requirements  on  settlement  agents,  nor 
prohibited  such  vetting,  nor  sought 
comment  on  the  issue. 

Accordingly,  for  the  reasons  stated 
above,  the  Bureau  is  adopting 
§  1026.19(e)(l)(vi)(A)  as  proposed,  and 
§  1026.19(e)(l){vi)(B)  substantially  as 
proposed,  with  revisions  to  enhance 
clarity.  For  the  reasons  discussed  above, 
the  Bureau  is  adjusting  proposed 
§  1026.19(e)(l)(vi)(C)  in  response  to 
comments  received  about  how  many 
service  providers  must  a  creditor 
identify  on  the  written  list  for  each 
settlement  service  for  which  a  consumer 
is  permitted  to  shop.  As  adopted, 

§  1026.19(e)(l)(vi)(C)  provides  that  if  the 
consumer  is  permitted  to  shop  for  a 
settlement  service,  the  creditor  shall 
provide  the  consumer  with  a  written  list 
identifying  available  providers  of  that 
settlement  service  and  stating  that  the 
consumer  may  choose  a  different 
provider  for  that  service.  It  additionally 
provides  that  the  creditor  must  identify 
a  minimum  of  one  available  provider  for 
each  settlement  service  for  which  the 
consumer  is  permitted  to  shop.  Section 
1026.19(e)(l)(vi)(C)  further  provides  that 
the  creditor  shall  provide  this  written 
list  of  settlement  service  providers 
separately  from  the  disclosures  required 
by  §  1026.19(e)(l)(i)  but  in  accordance 
with  the  timing  requirements  in 
§  1026.19(e)(l)(iii). 

Comments  19(e)(l)(vi)-l  through  -7 
are  adopted  substantially  as  proposed. 
As  noted,  the  Bureau  modified  proposed 
comments  19(e)(l)(vi)-l  and  -6  to 
address  confusion  about  whether  hazard 
insurance  carriers  must  be  listed  in  the 
written  list  of  providers  required  by 
§  1026.19(e)(l)(vi)(C),  and  the  Bureau  is 
modifying  proposed  comment 
19(e)(l)(vi)-4  because  final 
§  1026.19(e)(l)(vi)(C)  states  expressly 
that  at  least  one  service  provider  must 
be  identified  for  each  settlement  service 
♦for  which  the  consumer  is  permitted  to 
shop.  The  Bureau  is  adopting 
§  1026.19(e)(l)(vi)(A)  through  (C),  and 
its  commentary,  pursuant  to  the 
Bureau’s  authority  under  sections  105(a) 
of  TILA,  19(a)  of  RESPA,  and,  for 
residential  mortgage  loans,  sections 
129B(e)  of  TILA  and  1405(b)  of  the 
Dodd-Frank  Act,  as  described  in  the 
proposal. 
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19(e)(2)  Predisclosure  Activity 

To  promote  the  ability  of  consumers 
to  shop  for  and  evaluate  available 
options  for  credit,  the  Bureau  proposed 
several  provisions  in  proposed 
§  1026.19(e)(2)  that  would  have 
restricted  certain  activities  by  creditors 
that  may  occur  prior  to  the  receipt  by 
the  consumer-of  the  Loan  Estimate. 

These  provisions  include  restrictions  on 
imposing  fees  on  consumers,  a 
requirement  to  place  a  statement  on 
written  estimates  of  loan  terms  or  costs 
specific  to  the  consumer  that  creditors 
may  provide  to  the  consumer  before 
providing  the  Loan  Estimate  to  the 
consumer  to  differentiate  the  written 
estimates  from  the  Loan  Estimate,  and  a 
prohibition  that  the  creditor  may  not 
require  the  consumer  to  submit 
verifying  information  related  to  the 
consumer’s  application.  These 
provisions  are  described  in  detail  below 
in  the  section-by-section  analyses  of 
§  1026.19(e)(2)(i),  (ii),  and  (iii), 
respectively.  In  addition,  see  part  VI  for 
a  discussion  of  the  specific  effective 
date  applicable  to  §  1026.19(e)(2). 

19(e)(2)(i)  Imposition  of  Fees  on 
Consumer  ' 

The  Bureau  proposed 
§  1026.19(e)(2)(i),  which  would  have 
prohibited  a  creditor  or  any  other 
person  from  imposing  a  fee  on  a 
consumer  in  connection  with  the 
consumer’s  application  for  a  mortgage 
transaction  subject  to  §  1026.19(e)(l)(i) 
before  the  consumer  has  received  the 
Loan  Estimate  and  indicated  an  intent  to 
proceed  with  the  transaction,  except  for 
a  bona  fide  and  reasonable  fee  for 
obtaining  the  consumer’s  credit  report. 
As  set  forth  below,  the  general  fee 
restriction  was  set  forth  in  proposed 
§  1026.19(e)(2)(i)(A),  and  the  exception 
was  set  forth  in  proposed 
§  1026.19(e)(2)(i)(B).  Both  provisions  are 
discussed  in  greater  detail  below. 

19(e)(2)(i)(A)  Fee  Restriction 

Section  128(b)(2)(E)  of  TILA  provides 
that  the  “consumer  shall  receive  the 
disclosures  required  under  [TILA 
section  128(b)]  before  paying  any  fee  to 
the  creditor  or  other  person  in 
connection  with  the  consumer’s 
application  for  an  extension  of  credit 
that  is  secured  by  the  dwelling  of  a 
consumer.”  15  U.S.C.  1638(b)(2)(E). 

This  provision  is  implemented  in 
§  1026.19(a)(l)(ii).  Although  RESPA* 
does  not  contain  a  similar  provision, 
Rfegulation  X  does.  See  §  1024.7(a)(4). 
However,  unlike  Regulation  Z, 
Regulation  X  prohibits  a  consumer  from 
paying  a  fee  until  the  consumer 
indicates  an  intent  to  proceed  with  the 


transaction  after  receiving  the 
disclosures.  Id.  As  discussed  below, 
bhth  Regulation  Z  and  Regulation  X 
provide  an  exception  only  for  the  cost 
of  obtaining  a  credit  history  or  credit 
report,  respectively. 

Thus,  Regulatiofi  X  requires 
consumers  to  take  an  additional 
affirmative  step  before  new  fees  may  be 
charged.  In  the  proposal,  the  Bureau  > 
stated  its  belief  that  the  goals  of  the 
integrated  disclosures  are  best  served  by 
adopting  the  approach  under  Regulation 
X.  The  Bureau  explained  that  the 
integrated  disclosures  were  designed  to 
facilitate  the  making  of  informed 
financial  decisions  by  consumers,  and 
expressed  concern  that  this  goal  would 
be  inhibited  if  fees  are  imposed  on 
consumers  before  a  consumer  indicates 
an  intent  to  proceed.  The  Bureau  noted 
that  for  example,  after  reviewing  the 
Loan  Estimate  a  consumer  may  be 
uncertain  that  the  disclosed  terms  are  in 
the  consumer’s  best  interest  or  that  the 
disclosed  terms  are  those  which  the 
consumer  originally  requested. 

However,  if  fees  rnay  be  imposed  before 
the  consumer  decides  to  proceed  with  a 
particular  loan,  consumers  may  not  take 
additional  time  to  understand  the  costs 
and  evaluate  the  risks  of  the  disclosed 
loan.  The  Bureau  also  stated  its  intent 
for  consumers  to  use  the  integratfe^d*  ' 
disclosures  to  compare  loan  products 
from  different  creditors.  The  Bureau 
expressed  concern  that  if  creditors  can 
impose  fees  on  consumers  once  the 
Loan  Estimate  is  delivered,  but  before 
the  consumer  indicates  intent  to 
proceed,  shopping  may  be  inhibited. 

The  Bureau  noted  that,  for  example, 
after  revie\ving  the  Loan  Estimate  a' 
consumer  may  be  uncertain  that  the 
disclosed  terms  are  the  most  favorable 
terms  the  consumer  could  receive  in  the 
market.  However,  if  fees  may  be 
imposed  before  the  consumer  decides  to 
proceed  with  a  particular  loan, 
consumers  may  determine  that  too 
much  cost  has  been  expended  on  a 
particular  Loan  Estimate  to  continue 
shopping,  even  though  the  consumer 
believes  more  favorable  terms  could  be 
obtained  from  another  creditor.  The 
Bureau  also  expressed  concern  that 
consumers  would  conclude  that 
obtaining  a  Loan  Estimate  from  multiple 
creditors  is  too  costly  if  each  creditor 
can  impose  fees  for  each  Loan  Estimate. 

Accordingly,  pursuant  to  its  authority 
under  TILA  section  105(a)  and 
128(b)(2)(E)  and  RESPA  section  19(a), 
the  Bureau  proposed 
§  1026.19(e)(2)(i)(A),  which  woqld  have 
provided  that  neither  a  creditor  nor  any 
other  person  may  impose  a  fee  on  a 
consumer  in  connection  with  the 
consumer’s  application  before  the 


consumer  has  received  the  disclosures 
required  by  §  1026.19(e)(l)(i)  and 
indicated  to  the  creditor  an  intent  to 
proceed  with  the  transaction  described 
by  those  disclosures.  Proposed  comment 
19(e)(2)(i)(A)-l  would  have  explained 
that  a  creditor  or  other  person  may  not 
impose  any  fee,  such  as  for  an 
application,  appraisal,  or  underwriting, 
until  the  consumer  has  received  the 
disclosures  required  by 
§  1026.19(e)(l)(i)  and  indicated  an 
intent  to  proceed  with  the  transaction. 
The  only  exception  to  the  fee  restriction 
would  have  been  to  allow  the  creditor 
or  other  person  to  impose  a  bona  fide 
and  reasonable  fee  for  obtaining  a 
consumer’s  credit  report,  pursuant  to 
proposed  §  1026.19(e)(2)(i)(B). 

Proposed  comment  19(e)(2)(i)(A)-2 
would  have  explained  that  the 
consumer  may  indicate  an  intent  to 
proceed  in  any  manner  the  consumer 
chooses,  unless  a  particular  manner  of 
communication  is  required  by  the 
creditor,  provided  that  the  creditor  does 
not  assume  silence  is  indicative  of 
intent.  The  proposed  comment  would 
have  clarified  that  the  creditor  must 
document  this  communication  to  satisfy 
the  requirements  of  §  1026.25.  The 
proposed  comment  would  have  also  • 
included  illustrative  examples. 

Proposed  comment  19(e)(2)(i)(A)-3 
would  have  discussed,  the  collection  of 
fees  and  clarified  that  at  any  time  prior 
to  delivery  of  the  required  disclosures, 
the  creditor  may  impose  a  credit  report 
fee  as  provided  in  §  1026.19(e)(2)(i)(B), 
but  that  the  consumer  must  receive  the 
disclosures  required  by 
§  1026.19(e)(l)(i)  and  indicate  an  intent 
to  proceed  before  paying  or  incurring 
any  other  fee  in  connection  with  the 
consumer’s  application.  Proposed 
comment  19(e)(2)(i)(A)-4  would  have 
provided  illustrative  examples  regarding 
these  requirements. 

Proposed  comment  19(e)(2)(i)(A)-5 
would  have  clarified  that,  for  purposes 
of  §  1026.19(e),  a  fee  is  “imposed  by”  a 
person  if  the  person  requires  a 
consumer  to  provide  a  method  for 
payment,  even  if  the  payment  is  not 
made  at  that  time.  The  proposed 
•comment  would  have  provided 
examples  that  a  creditor  may  not  require 
the  consumer  to  provide  a  $500  check 
or  a  credit  card  number  to  pay  a 
“processing  fee”  before  the  consumer 
receives  the  disclosures  required  by 
§  1026.19(e)(l)(i)  and  the  consumer 
subsequently  indicates  intent  to 
proceed.  The  proposed  comment  would 
have  further  clarified  that  the  creditor  in 
this  example  would  not  comply  with 
§  1026.19(e)(2)  even  if  the  creditor  did 
not  deposit  the  check  or  charge  the  card 
until  after  the  disclosures  required  by 
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§  1026.19(e)(l)(i)  were  received  by  the 
consumer  and  the  consumer 
subsequently  indicated  intent  to 
proceed.  The  proposed  comment  would 
have  further  explained  that  the  creditor 
would  have  complied  with 
§  1026.19(e)(2)  if  the  creditor  required 
the  consumer  to  provide  a  credit  card 
number  if  the  consumer’s  authorization 
was  only  to  pay  for-  the  cost  of  a  credit 
report.  The  proposed  comment  would 
have  clarihed  that  this  would  comply 
with  §  1026.19(e)(2).  even  if  the  creditor 
maintained  the  consumer’s  credit  card 
number  on  file  and  charged  the 
consumer  a  $500  processing  fee  after  the 
disclosures  required  by 
§  1026.19(e)(l)(i)  were  received  and  the 
consumer  subsequently  indicated  an 
intent  to  proceed,  provided  that  the 
creditor  requested  and  received  a 
separate  authorization  for  the  processing 
fee  charge  from  the  consumer  after  the 
consumer  received  the  disclosures 
required  by  §  1026.19(e)(l)(i). 

19(e)(2)(i)(B)  Exception  to  Fee 
Restriction 

As  noted  above,  §  1026.19(a)(l)(iii)  of 
Regulation  Z  currently  provides  that  a 
person  may  impose  a  fee  for  obtaining 
a  consumer’;^  credit  history  prior  to 
providing  the  gppff  faith  estimates, 
which  is  the  loqej;exception  to  the  , 
general  rule  established  by 
§  1026.19(a)(l)(ii)  that  fees  may  not  be 
imposed  prior  to  the  consumer’s  receipt 
of  the  disclosures.  Section  1024.7(a)(4) 
of  Regulation  X  contains  a  similar 
exception,  but  it  differs  in  two 
important  respects.  First,  Regulation  Z 
provides  that  the  fee  may  be  imposed 
for  a  consumer’s  “credit  history,’’  while 
Regulation  X  specifies  that  the  fee  must 
be  for  the  consumer’s  “credit  report.” 
The  Regulation  Z  provision  could  be 
read  as  permitting  a  broader  range  of 
activity  than  just  acquiring  a  consumer’s 
credit  report.  The  Bureau  proposed  to 
adopt  the  terminology  used  by 
Regulation  X,  concluding  that  the 
purposes  of  the  integrated  disclosures 
were  better  served  by  the  more 
restrictive  language.  The  Bmeau  stated 
that  consumers  should  be  able  to  receive 
a  reliable  estimate  of  mortgage  loan 
costs  with  as  little  up-front  expense  and 
burden  as  possible,  while  creditors 
should  be  able  to  receive  sufficient 
information  from  the  credit  report  alone 
to  develop  a  reasonably  accurate 
estimate  of  costs. 

Second,  existing  commentary  under 
Regulation  Z  provides  that  the  fee 
charged  pursuant  to  §  1026.19(a)(l)(iii) 
may  be  described  or  referred  to  as  an 
“application  fee,”  provided  the  fee 
meets  the  other  requirements  of 
§  1026.19(a)(l)(iii).  The  Bureau, 


however,  proposed  for  purposes  of  the 
integrated  disclosures  to  require  a  fee 
for  a  credit  report  to  be  disclosed  with 
the  more  precise  label  under  the  theory 
that  consumers  may  be  more  likely  to 
understand  that  a  credit  report  fee  is 
imposed  if  a  fee  for  the  purpose  of 
obtaining  a  credit  report  is  clearly 
described  as  such,  and  compliance  costs 
are  generally  reduced  when  regulatory 
requirements  are  standardized. 
Accordingly,  the  Bureau  proposed 
§  1026.19(e)(2)(i)(B),  which  would  have 
provided  that  a  person  may  impose  a 
bona  fide  and  reasonable  fee  for 
obtaining  the  consumer’s  credit  report 
before  the  consumer  has  received  the 
disclosures  required  by 
§  1026.19(e)(l)(i).  Proposed  comment 
19(e)(2)(i)(B)-l  would  have  clarified 
that  a  creditor  or  other  person  may 
impose  a  fee  before  the  consumer 
receives  the  required  disclosures  if  it  is 
for  purchasing  a  credit  report  on  the 
consumer,  provided  that  such  fee  is 
bona  fide  and  reasonable  in  amount. 

The  proposed  comment  would  have  also 
stated  that  the  creditor  must  accurately 
describe  or  refer  to  this  fee,  for  example, 
as  a  “credit  report  fee.” 

Comments  i  ,  j 

A  large  ncm-d^pository  lender 
expi^eSSSd'tbe  concern  that  if  the 
propoini  was  finalized  as  proposed,  the 
practice  of  requiring  a  method  of 
payment  prior  to  providing  the  Loan 
Estimate  would  be  a  violation  of  the 
rule.  The  commenter,  along  with  a 
number  of  other  commenters  that 
included  a  large  bank  commenter  and 
industry  trade  associations  representing 
banks  and  mortgage  lenders,  asserted 
that  creditors  should  be  permitted  to 
obtain  the  consumer’s  credit  card 
information  before  a  consumer  receives 
the  Loan  Estimate  and  indicates  an 
intent  to  proceed,  regardless  of  whether 
the  creditor  intends  to  charge  the 
consumer  the  fee  for  obtaining  tffe 
consumer’s  credit  report.  The  trade 
association  commenters  asserted  that 
restricting  the  creditor’s  ability  to  obtain 
the  consumer’s  credit  card  information 
imposes  an  operational  burden  on 
creditors  that  do  not  charge  a  consumer 
for  a  credit  report  fee  until  the  consumer 
has  indicated  an  intent  to  proceed.  The 
commenters  predicted  that  adopting  the 
proposed  rule  would  make  it  likely  that 
creditors  will  change  their  current 
practice  and  begin  charging  the  credit 
report  fee  before  the  consumer  indicates 
an  intent  to  proceed. 

The  Bureau  also  received  requests 
from  industry  commenters  that  the 
Bureau  clarify  how  to  determine  when 
a  consumer  has  indicated  an  intent  to 
proceed.  The  trade  association 


commenter  requested  that  the  Bureau 
clarify  that  a  lender  may  require  the 
consumer  to  indicate  the  intent  to 
proceed  in  a  specific  manner,  as  long  as 
it  is  reasonable.  The  commenters  also 
described  specific  examples  and  asked 
the  Bureau  to  provide  guidance  on 
whether  each  specific  example 
constitutes  the  consumer’s  intent  to 
proceed.  Similarly,  a  community  bank 
commenter  asserted  that  the  Loan 
Estimate  should  contain  a  signature 
line,  which  could  be  signed  by  the 
consumer  to  indicate  the  consumer’s 
intent  to  proceed. 

The  trade  association  commenter  and 
the  large  bank  commenter  additionally 
requested  that  the  Bureau  clarify  what 
the  Bureau  meant  when  it  stated  in 
proposed  §  1026.19(e)(2)(i)(A)-5  that  a 
creditor  must  request  and  receive  a 
separate  authorization  for  a  new  fee 
before  it  charges  the  consumer  the  new 
fee  on  the  credit  card  the  creditor  had 
previously  used  to  charge  the  consumer 
for  the  cost  of  a  credit  report.  The 
commenters  asserted  that  it  was  unclear 
whether  the  “separate  authorization” 
refers  to  an  authorization  from  the  credit 
card  company  or  a  separate  verbal 
authorization  from  the  consumer  to  the  ' 
creditor  with  respect  to  charging  the 
consumer’s  credit  card.  The  trade 
association  commenter  further 
requested  clarification  on  whether  the 
consumer’s  explicit  expression  of  intent 
to  proceed  provides  the  lender  with 
separate  authorization  to  charge 
additional  fees.  Finally,  the  Bureau  also 
received  comments  from  industry 
commenters  that  asserted  that  the 
creditor  should  be  able  to  charge  the 
consumer  a  “pre-application  fee”  to 
compensate  the  creditor  for  pre¬ 
approval  activities,  such  as  the  issuance 
of  pre-application  worksheets. 

Final  Rule 

The  Bureau  has  considered  the 
comments,  and  for  the  reasons  set  forth 
below,  is  finalizing  §  1026.19(e)(2)(i) 
substantially  as  proposed.  The  Bureau 
believes  that  it  is  important  that  the 
consumer  takes  the  affirmative  step  to 
indicate  an  intent  to  proceed  with  the 
mortgage  loan  transaction  before  the 
creditor  requests  a  method  of  payment 
from  the  consumer,  other  than  a  method 
of  payment  to  pay  for  the  cost  of  a  credit 
report.  The  Bureau  recognizes  that 
requiring  a  method  of  payment  does  not 
necessarily  mean  that  the  consumer  will 
actually  be  charged.  However,  the 
Bureau  is  concerned  that  consumers’ 
use  of  the  integrated  disclosures  to  make 
informed  financial  decisions  and  to 
compare  loan  products  from  different 
creditors  may  be  iiihibited  if  creditors 
can  require  that  the  consumer  provide 
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the  consumer’s  credit  card  number 
without  a  specific,  narrowly  tailored 
purpose  before  the  consumer  indicates 
an  intent  to  proceed  with  the 
transaction.  This  may  make  a  consumer 
feel  committed  to  the  creditor  even 
though,  after  reviewing  the  Loan 
Estimate,  the  consumer  may  be 
uncertain  that  the  disclosed  terms  are  in 
the  consumer’s  best  interest  or  that  the 
disclosed  terms  are  those  for  which  the 
consumer  originally  asked.  The 
consumer  may  also  feel  uncomfortable 
providing  the  consumer’s  credit  card 
number  to  multiple  creditors,  if 
multiple  creditors  intend  to  keep  the 
numbers  on  file  to  charge  at  a  later  date. , 
In  addition,  the  Bureau  understands  that 
some  creditors  may  currently  require 
consumers  to  provide  their  credit  card 
nupibers  at  the  time  of  application  to 
provide  a  “deposit”  that  is  either 
chcurged  after  application  if  the 
consumer  does  not  consummate  the 
transaction,  or  is  applied  towards  the 
consumer’s  closing  costs  if  the 
transaction  is  consummated.  Under 
§  1026.19(e)(2Ki)  adopted  in  this  final 
rule,  a  creditor  is  not  permitted  to 
require  the  consumer  to  provide  the 
consumer’s  credit  card  number  before 
the  consumer  receives  the  Loan 
Estimate  and  indicates  an  intent  to 
proceed,  even  if  the  creditor  promises 
not  to  charge  the  card  until  after  such 
time.  See  comment  19(e)(2Ki)(A)-5. 

The  Bureau  has  revised  the  final 
regulation  text  to  address  commenters’ 
request  for  additional  clarification  with 
respect  to  determining  whether  a 
consumer  has  indicated  an  intent  to 
proceed.  Proposed  comment 
19(e)(ii)(A)-2  would  have  explained, 
among  other  things,  that  a  creditor  can 
require  a  particular  method  of 
communication  for  the  consumer  to 
indicate  an  intent  to  proceed,  as  long  as 
the  creditor  can  document  this 
communication  to  satisfy  the 
requirements  of  §  1026.25.  But  in  light 
of  the  comments  requesting  additional 
clarification  with  respect  to  determining 
whether  a  consumer  has  indicated  an 
intent  to  proceed,  the  Bureau  believes 
incorporating  the  statement,  set  forth  in 
proposed  comment  19(e)(ii)(A)-2,  that 
the  consumer  may  indicate  an  intent  to 
proceed  in  any  manner  the  consumer 
chooses,  unless  the  creditor  requires  a 
particular  manner  of  communication 
into  final  §  1026.19(e)(2)(i)(A)  as  part  of 
the  regulatory  text  would  facilitate 
compliance.  As  adopted, 

§  1026.19{e)(2)(i)(A)  provides  that 
except  as  provided  in 
§  1026.19(e)(2)(i)(B),  neither  a  creditor 
nor  any  other  person  may  impose  a  fee 
on  a  consumer  in  connection  with  the 


consumer’s  application  for  a  mortgage 
transaction  subject  to  §  1026.19(e)Tl)(i) 
before  the  consumer  has  received  the 
disclosures  required  under 
§  1026.19(e)(l)(i)  and  indicated  to  the 
creditor  an  intent  to  proceed  with  the 
transaction  described  by  those 
disclosures.  Section  1026.19(e)(2)(i)(A) 
further  provides  that  a  consumer  may 
indicate  an  intent  to  proceed  with  a 
transaction  in  any  manner  the  consumer 
chooses,  unless  a  particular  manner  of 
communication  is  required  by  the 
creditor. 

The  Bureau  declines  to  make  other 
changes  to  the  rule  requested  by 
commenters.  With  respect  to  the  request 
that  the  Loan  Estimate  contain  a 
signature  line  that  could  be  signed  by 
the  consumer  to  indicate  the  consumer’s 
intent  to  proceed,  the  Bureau  believes 
that  allowing  the  Loan  Estimate  to  be 
signed  by  the  consumer  to  document  the 
consumer’s  intent  to  proceed  is 
contradictory  to  the  intent  of  TILA 
section  128(2)(B)(i).  This  section  of 
TILA,  implemented  in  this  final  rule  in 
§  1026.37(n)(l),  provides  that  consumers 
are  not  required  to  proceed  with  the 
transaction  merely  because  they  have- 
received  the  Loan  Estimate  or  signed  a 
loan  application.  Specifically,  form  H- 
24  of  appendix  H  to  Regulation  Z, 
which  illustrates  the  optional  signature 
line  permitted  on  the  Loan  Estimate 
under  §  1026.37{n)(l),  states  that  the 
consumer’s  signature  only  documents 
receipt  of  the  Loan  Estimate.  The 
Bureau  also  does  not  believe  that 
additional  clarification  is  needed  to 
explain  what  “separate  authorization” 
means  in  comment  19(e)(2)(i)(A)-5,  - 
which  is  adopted  as  proposed.  The 
Bureau  believes  that  the  term  “separate 
authorization,”  as  used  in  the  comment, 
clearly  means  a  new  authorization, 
whether  verbal  or  written,  from  the 
consumer  for  the  creditor  to  charge  new 
fees.  The  Bureau  believes  that  an 
expression  of  a  consumer’s  intent  to 
proceed  with  a  transaction  is  not  the 
same  as  an  authorization  to  the  creditor 
to  chcurge  additional  fees. 

Lastly,  the  Bureau  does  not  believe 
that  the  creditor  should  be  able  to 
impose  on  a  consumer  a  “pre¬ 
application  fee”  before  the  consumer 
has  received  the  Loan  Estimate  and 
indicated  an  intent  to  proceed.  As 
discussed  above,  both  Regulations  X 
and  Z  contain  provisions  that  create 
exceptions  to  the  general  prohibition  on 
the  creditor’s  ability  to  impose  fees  on 
a  consumer  prior  to  providing  the 
RESPA  GEE  and  early  TILA  disclosure. 
The  Bureau  incorporated  the 
terminology  used  by  Regulation  X  in  the 
proposal  because  the  Bureau  believed 
that  incorporating  the  more  narrow  and 


precise  terminology  used  by  Regulation 
X  would  better  ensure  that  consumers 
receive  a  reliable  estimate  of  mortgage 
loan  costs  with  as  little  up-front  expense 
and  burden  as  possible. 

The  Bureau  believes  permitting 
creditors  to  impose  a  “pre-application 
fee”  on  the  consumer  is  problematic. 

First,  although  the  Bureau  recognizes 
that  the  creditor  uses  resources  to 
provide  pre-application  worksheets  or 
other  pre-qualification  services,  the 
worksheets  are  not  subject  to  the  good 
faith  requirements  of  TILA  section 
128(b)(2)(A)  and  RESPA  section  5  and 
may  be  unreliable.  Accordingly, 
expanding  the  exception  to  a  “pre¬ 
application  fee”  would  be  contrary  to 
the  Bm-eau’s  intent  of  ensuring  that 
consumers  receive  a  reliable  estimate  of 
mortgage  loan  costs  with  as  little  up¬ 
front  expense  and  burden  as  possible. 
Second,  the  Bureau  is  concerned  that 
the  description  of  a  fee  as  a  “pre¬ 
application  fee”  is  imprecise  and  that 
there  may  not  be  an  industry  standard 
to  help  determine  what  the  fee  is  paying 
for,  which  does  not  promote  the 
informed  use  of  credit.  The  lack  of 
precision  and  uniformity  could  also 
complicate  supervision  and  compliance. 
Additionally,  consumers  may  not  have 
any  information  available  to  them 
regarding  what  services  are  included  in 
the  fee. 

For  the  reasons  stated  above,  the 
Bureau  is  adopting  §  1026.19(e)(2)(i)(A) 
and  (B)  largely  as  proposed,  pursuant  to 
its  authority  imder  TILA  section  105(a) 
and  129(b)(2)(E),  and  RESPA  section 
19(a).  The  Bureau  is  also  finalizing 
comments  19(e)(2)(i)(A)-l  through -5, 
and  comment  19(e)(2)(i)(B)-l 
substantially  as  proposed,  except  for 
revisions  to  improve  the  clarity  of  the 
proposed  comments.  The  Bureau 
believes  that  it  is  important  that  the 
consumer  takes  the  affirmative  step  to 
indicate  an  intent  to  proceed  with  the 
mortgage  loan  transaction  before  the 
creditor  requests  a  method  of  payment 
from  the  consumer,  other  than  a  method 
of  payment  to  pay  for  the  cost  of  a  credit 
report.  The  Bureau  recognizes  that 
requiring  a  method  of  payment  does  not 
necessarily  mean  that  the  consumer 
actually  will  be  charged.  Hblvever,  the 
Bureau’s  goals  that  consumers  use  the 
integrated  disclosures  to  make  informed 
financial  decisions  and  that  consumers  . 
use  the  disclosure  to  compare  loan 
products  from  different  creditors  may  be 
inhibited  if  the  Bureau  permits  a 
creditor  to  require  that  the  consumer 
provide  the  consumer’s  credit  card 
number  without  a  specific,  narrowly- 
tailored  purpose  before  the  consumer 
indicates  an  intent  to  proceed. 
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19(eK2)(ii)  Written  Information 
Provided  to  Consumer 

The  Bureau  proposed  to  require 
creditors  that  provide  a  written  estimate 
of  loan  terms  or  costs  specific  to  a 
consumer,  before  the  consumer  has 
received  the  Loan  Estimate  and 
indicated  an  intent  to  proceed,  to 
include  a  statement  on  such  estimate  to 
distinguish  the  estimate  firom  the  Loan 
Estimate.  The  Bureau  understands  that 
consumers  often  request  written 
estimates  of  loan  terms  before  receiving 
the  RESPA  GFE  or  early  TILA 
disclosure.  The  Bureau  recognizes  that 
these  written  estimates  may  be  helpful 
to  consumers.  However,  the  Bureau 
expressed  concern  in  the  proposal  that 
consumers  could  confuse  such  written 
estimates,  which  are  not  subject  to  the 
good  faith  requirements  of  TILA  section 
128(b)(2)(A)  and  RESPA  section  5  and  . 
may  therefore  be  unreliable,  with  the 
Loan  Estimate  disclosures  proposed 
under  §  1026.19(e)(l)(i),  which  must  be 
made  in  good  faith.  The  Bureau  was  also 
concerned  that  unscrupulous  creditors 
may  use  formatting  and  language  similar 
to  the  disclosures  that  would  have  been 
required  under  §  1026.19(e)(l)(i)  to 
deceive  consumers  into  believing  that 
the  creditor’s  unreliable  written 
estimate  is  actually  the  disclosure  that 
would  have  been  required  under 
§  1026.19(e)(l)(i).  The  Bureau  found 
these  concerns  to  be  particularly 
important  in  light  of  section  1405(b)  of 
the  Dodd-Frank  Act,  which  places 
emphasis  on  improving  “consumer 
awareness  and  understanding  of 
transactions  involving  residential 
mortgage  loans  through  the  use  of 
disclosures.” 

The  Bureau  believes  that  creditors' 
may  choose  to  issue,  and  consumers 
may  want,  preliminary  written  estimates 
based  on  less  information  than  is 
needed  to  issue  the  disclosures  required 
under  §  1026.19(e)(l)(i).  However, 
mortgage  loan  costs  are  often  highly 
sensitive  to  the  information  that  triggers 
the  disclosures.  The  Bureau  noted  that 
as  such,  the  disclosures  that  would  have 
been  required  under  proposed 
§  1026.19(e)(l)(i)  may  be  more  accurate 
indicators  of  cost  than  preliminary 
uTitten  estiiflates.  The  Bureau  stated 
that  consumers  may  better  understand 
the  sensitivity  of  mortgage  loan  costs  to 
information  about  the  consumer’s 
creditworthiness  and  collateral  value  if 
consumers  are  aware  of  the  difference 
between  preliminary  written  estimates 
and  disclosures  required  under 
§  1026.19(e)(l)(i).  Additionally,  section 
1032(a)  of  the  Dodd-Frank  Act 
authorizes  the  Bureau  to  prescribe  rules 
to  ensure  the  full,  accurate,  and  effective 


disclosure  of  mortgage  loan  costs  in  a 
manner  that  permits  consumers  to 
understand  the  associated  risks.  The 
Bureau  sought  to  foster  consumer 
understanding  of  the  reliability  of  the 
cost  information  provided,  while 
permitting  the  use  of  preliminary 
written  estimates,  which  may  be 
beneficial  to  consumers. 

Accordingly,  pursuant  to  its  authority 
under  section  105(a)  of  TILA,  section 
1032(a)  of  the  Dodd-Frank  Act,  and,  for 
residential  mortgage  loans,  sections 
129B(e)  of  TILA  and  1405(b)  of  the 
Dodd-Frank  Act,  the  Bureau  proposed  to 
require  creditors  to  distinguish  between 
preliminary  written  estimates  of 
mortgage  loan  costs,  which  are  not 
subject  to  the  good  faith  requirements 
under  TILA  and  RESPA,  and  the 
disclosures  required  under 
§  1026.19(e)(l)(i),  which  are  subject  to 
these  requirements.  Proposed 
§  1026.19(e)(2)(ii)  would  have  required 
creditors  to  provide  consumers  with  a 
disclosure  indicating  that  the 
preliminary  written  estimate  is  not  the 
Loan  Estimate  required  by  RESPA  and 
TILA,  if  a  creditor  provides  a  consumer 
with  such  written  estimate  of  specific 
credit  terms  or  costs  before  the 
consumer  receives  the  disclosures  under 
§  1026.19(e)(l)(i)  and  subsequently 
indicates  an  intent  to  proceed  with  the 
mortgage  loan  transaction.  The  Bureau 
concluded  that  the  proposed  ptovision 
is  consistent  with  section  105(a)  of  TILA 
in  that  it  would  increase  consumer 
awareness  of  the  costs  of  the  transaction 
by  informing  consumers  of  the  risk  of 
relying  on  preliminary  written 
estimates,  thereby  assuring  a  meaningful 
disclosure  of  credit  terms  and 
promoting  the  informed  use  of  credit. 
The  Bureau  also  believed  the  proposal 
is  consistent  with  section  129B(e)  of 
TILA  because  permitting  creditors  to 
provide  borrowers  with  a  preliminary 
written  estimate  and  the  Loan  Estimate 
required  by  TILA  and  RESPA  without  a 
disclosure  indicating  the  difference 
between  the  two  is  not  in  the  interest  of 
the  borrower. 

Proposed  comment  19(e)(2)(ii)-l 
would  have  explained  that 
§  1026.19(e)(2)(ii)  applies  only  to 
written  information  specific  to  the 
■  consumer.  It  provided  examples  to 
illustrate  the  difference  between  written 
information  specific  to  the  consumer, 
such  as  an  estimated  monthly  payment 
for  a  mortgage  loan  based  on  the 
estimated  loan  amount  and  the 
consumer’s  estimated  credit  score,  and 
non-individualized  information  such  as 
a  preprinted  list  of  closing  costs 
common  in  the  consumer’s  area,  or  an 
advertisement  as  defined  in 
§  1026.2(a)(2).  This  proposed  comment 


would  have  also  included  a  reference  to 
comment  19(e)(l)(ii)-4  regarding 
mortgage  broker  provision  of  written 
estimates  specific  to  the  consumer. 

Comments 

The  Bureau  received  largely 
supportive  comments  from  industry 
commenters,  but  largely  negative 
comments  from  consumer  advocacy 
groups.  A  number  of  consumer 
advocacy  groups  expressed  concerns 
regarding  bow  non-binding,  pre¬ 
application  estimates  have  been  used  by 
creditors  and  mortgage  brokers  to 
deceive  borrowers.  They  asserted  that 
any  creditor  or  broker  using  any 
‘document  that  is  substantially  similar  to 
the  Loan  Estimate  or  Closing  Disclosure 
should  be  subject  to  the  requirements 
for  such  forms.  The  consumer  advocacy 
groups  asserted  that  the  proposal  woifld 
send  a  message  that  the  Bureau 
condones  the  practice  of  providing 
consumers  with  non-binding  estimates 
that  have  been  used  to  deceive 
consumers.  The  commenters  asserted 
that  the  disclaimer  the  Bureau  proposed 
is  inadequate.  In  joint  comments,  two 
national  consumer  advocacy  groups 
observed  that  the  Kleimann  Testing 
Report  contained  a  recommendation  to 
design  a  more  noticeable  disclaimer, 
and  asserted  that  the  proposed 
disclaimer  is  only  marginally  more 
noticeable  than  the  one  tested. 
Accordingly,  the  national' consumer 
advocacy  group  commenters  expressed 
the  belief  that  creditors  would  still  be 
able  to  use  pre-application  "worksheets 
to  circumvent  consumer  shopping. 

As  noted,  industry  commenters 
generally  expressed  support  for  the 
proposal.  For  instance,  a  community 
bank  commenter  concluded  that  the 
proposed  disclaimer  would  reduce 
consumer  confusion.  A  national  trade 
association  representing  credit  unions 
generally  expressed  support  for  the 
proposed  disclaimer.  The  trade 
association  commenter  supported  the 
disclaimer,  so  long  as  the  statement 
does  not  require  significant  redesign  of 
the  forms  that  creditors  currently  use  as 
pre-application  worksheets  or  the  use  of 
additional  pages  for  the  disclaimer.  A 
State  trade  association  representing 
banks  commented  regarding  proposed 
form  H-26(B)  that  its  member  banks 
would  prefer  to  use  their..own  version  of 
a  consumer-specific  worksheet,  rather 
than  proposed  form  H-26(B).i93 

An  industry  trade  association 
representing  community  banks  agreed 


'”3  Proposed  form  H-26(B)  would  have  illustrated 
the  placement  of  the  disclaimer  on  a  consumer- 
specific  worksheet  for  which  a  creditor  uses  a 
format  similar  to  the  proposed  Loan  Estimate  in 
form  H-24  of  appendix  H  to  Regulation  Z. 
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that  the  unregulated  nature  of  pre¬ 
application  estimates  can  cause 
confusion  for  consumers,  but  asserted 
that  the  proposed  disclaimer  would 
further  confuse  the  consumer.  The 
commenter  suggested  that  the  problem 
lies  not  with  the  worksheets,  but  with 
the  belief  by  creditors  that  they  must 
have  the  property  address  to  issue  the 
RESPA  GFE.  The  commenter  expressed 
concern  that  creditors  are  treating  this 
as  a  requirement,  and  thus,  the  creditor 
must  provide  worksheets  to  consumers 
shopping  for  a  mortgage  loan,  and  then 
issue  the  Loan  Estimate  only  after  the 
consumer  selects  the  property.  As 
discussed  in  greater  detail  in  the 
section-by-section  analysis  of 
§  1026.2(a)(3),  the  commenter 
recommended  that  the  Bureau  address 
the  issue  by  making  “property  address” 
an  optional  item  in  the  definition  of 
“application”  for  the  original  Loan 
Estimate  delivery  requirement  in 
purchase  transactions. 

A  GSE  commenter  expressed  concern 
that  the  proposed  disclaimer  could 
confuse  consumers  if  the  Bureau  were  to 
adopt,  pursuant  to  the  Bureau’s  2012 
Loan  Originator  Proposal,  the 
requirement  that  the  creditor  must  first 
provide  the  consumer  with  a  quote  for 
a  comparable,  alternative  loan  without 
any  discount  or  origination  points  emd/ 
or  fees  (zero-zero  alternative)  before 
compensating  a  loan  originator  with  a 
transaction-specific  payment  and 
charging  the  consumer  discount  and 
origination  points  and  fees.  The  GSE 
commenter  believed  that  the  zero-zero 
alternative  would  have  been  specific  to 
the  consumer  and  would  be  provided 
before  the  Loan  Estimate.  The  GSE 
commenter  argued  that  providing  a 
disclosure  that  the  consumer  is  meant  to 
rely  on  for  understanding  pricing  trade¬ 
offs  in  a  document  that  contains  the 
proposed  disclaimer  would  cast  doubt 
on  the  document’s  reliability  and  cause 
consumer  confusion.  An  industry  trade 
association  representing  mortgage 
Ijankers  suggested  that  instead  of 
finalizing  this  aspect  of  the  Bureau’s 
2012  Loan  Originator  Proposal,  the 
Bureau  should  permit  creditors  to 
inform  the  consumer  that  different  loan 
programs  with  different  mixes  of  rates 
and  fees  are  available  on  the  pre¬ 
application  worksheets. 

Final  Rule 

The  Bureau  is  adopting 
§  1026.19(e)(2)(ii)  and  comment 
19(e)(2)(ii)-l  largely  as  proposed,  after 
considering  the  comments,  and 
pursuant  to  its  authority  under  section 
105(a)  of  TILA,  section  1032(a)  of  the 
Dodd-Frank  Act,  and,  for  residential 
mortgage  loans,  sections  129B(e)  of 


TILA  and  1405(b)  of  the  Dodd-Frank 
Act.  As  adopted,  §  1026.19(e)(2)(ii) 
provides  that  if  a  creditor  or  other 
person  provides  a  consumer  with  a 
written  estimate  of  terms  or  costs 
specific  to  that  consumer  before  the 
consumer  receives  the  disclosures' 
required  under  §  1026.19(e)(l)(i),  the 
creditor  or  such  person  shall  clearly  and 
conspicuously  state  at  the  top  of  the 
front  of  the  first  page  of  the  estimate  in 
a  font  size  that  is  no  smaller  than  12- 
point  font:  “Your  actual  rate,  payment, 
and  costs  could  be  higher.  Get  an 
official  Loan  Estimate  before  choosing  a 
loan.”  The  Bureau  is  deleting  the 
proposed  timing  requirement  that  the 
written  estimate  be  provided  before  the 
consumer  has  indicated  an  intent  to 
proceed  with  the  transaction.  The 
Bureau  believes  that  this  requirement 
suggests  that  a  written  estimate  could  be 
provided  even  though  the  Loan  Estimate 
had  been  provided.  The  Bmeau  believes 
receiving  a  written  estimate  after  the 
Loan  Estimate  has  been  provided  will 
confuse  consumers  and  create 
compliance  burdens  for  industry.  The 
Bureau  is  modifying  proposed 
§  1026.19(e)(2)(ii)  in  response  to 
consumer  advocacy  groups’  concern 
that  pre-application  worksheets 
,  formatted  in  a  way  that  is  substantially 
similar  to  the  Loan  Estimate  or  Closing 
Disclosure  can  cause  consumer 
confusion.  Section  l(J26.19(e)(2)(ii) 
provides  that  a  written  estimate  of  terms 
or  costs  may  not  be  made  with  headings, 
content,  and  format  substantially  similar 
to  form  H-24  or  H-25  of  appendix  H  to 
Regulation  Z. 

With  respect  to  the  concerns  raised 
about  proposed  form  H-26(B),  which 
would  have  provided  a  sample  of  the 
statement  required  by  §  1026.19(e)(2)(ii) 
on  a  consumer-specific  worksheet,  the 
Bureau  intended  that  the  worksheet 
illustrated  by  proposed  form  H-26(B) 
provide  an  example  of  a  worksheet  that 
had  a  similar  format  as  the  proposed 
Loan  Estimate.  However,  as  discussed  in 
greater  detail  in  the  section-by-section 
analysis  of  appendix  H,  the  Bureau  is 
concerned  that  worksheets  similm  in 
format  to  the  Loan  Estimate  could 
confuse  consumers,  which  was  a 
concern  raised  by  consumer  advocacy 
group  commenters.  In  addition,  the 
Bureau  is  concerned  that  the  sample 
caused  confusion  for  industry 
commenters,  which  were  concerned  that 
the  format  of  form  H-26(B)  would  be 
required.  As  noted  above,  to  address 
concerns  raised  by  commenters  about 
consumer  confusion  firom  worksheets 
similar  in  format  to  the  Loan  Estimate, 
the  Bureau  has  modified 
§  1026.19(e)(2)(ii)  to  prohibit  the  use  of 


a  consumer-specific  worksheet  that  is 
substantially  similar  in  format  to  the 
Loan  Estimate  or  the  Closing  Disclosure. 
Accordingly,  the  Bureau  is  not  adopting 
proposed  form  H-26(B).  The  Bureau  is, 
however,  adopting  the  model  form  of 
the  statement  required  by 
§  1026.19(e)(2)(ii),  renumbered  as  form 
H-26.  The  Bureau  believes  that  a 
creditor  or  other  person  providing 
consumer-specific  written  estimates 
may  use  forms  they  have  already 
developed,  provided  that  they  add  the 
disclaimer  required  by 
§  1026.19(e)(2)(ii)  and  that  their  forms 
.are  not  substantially  similar  to  form  H- 
24  or  H-25  of  appendix  H  to  Regulation 
Z. 

With  respect  to  the  argument  that 
consumers  are  becoming  confused 
because  current  regulations  prohibit 
provision  of  the  RESPA  GFE  imtil  the 
consumer  has  a  specific  property 
address,  the  Bureau  notes  that  the  final 
rule  permits  creditors  to  provide  a 
consumer  with  a  Loan  Estimate  without 
receiving  information  about  the 
property  address.  As  discussed  in  more  , 
detail  above  in  the  section-by-section 
analysis  of  §  1026.2(a)(3),  the  property 
address  is  not  required  to  be  received 
before  a  creditor  may  issue  the  Loan 
Estimate.  Finally,  with  respect  to 
concerns  about  the  interactions  between 
§  1026.19(e)(2)(ii)  and  the  2012  Loan 
Originator  Proposal,  the  zero-zero 
alternative  was  not  adopted  in  the 
Bureau’s  2013  Loem  Originator  Final 
Rule. 

19(e)(2)(iii)  Verification  of  Information 

The  Bureau  proposed  in 
§  10,26.19(e)(2)(iii)  to  prohibit  creditors 
from  requiring  consumers  to  submit 
documents  verifying  information  related 
to  the  consumer’s  application  before 
providing  the  Loan  Estimate.  Section 
1024.7(a)(5)  of  Regulation  X  currently 
provides  that  a  creditor  may  collect  any 
information  from  the  consumer  deemed 
necessary  in  connection  with  an 
application,  but  the  creditor  may  not 
require,  as  a  condition  for  providing  a 
RESPA  GFE,  that  the  consumer  provide 
supplemental  documentation  to  verify 
the  information  the  consumer  provided 
on  the  application.  HUD  stated  in  its 
2008  RESPA  Final  Rule  that  the 
prohibition  was  to  prevent  over- 
burdensome  documentation  demands 
on  mortgage  applicants,  and  to  facilitate 
shopping  by  borrowers.  73  FR  68204, 
68211  (Nov.  17,  2008).  . 

The  Bureau  proposed  to  incorporate 
language  similcU'  to  §  1024.7(a)(5)  in  the 
integrated  disclosures  rules  in  order  to 
minimize  the  cost  to  consumers  of 
obtaining  Loan  Estimates.  The  Bureau 
proposed  §  1026.19(e)(2)(iii),  which 
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would  have  provided  that  a  creditor 
shall  not  require  a  consumer  to  submit 
documents  verifying  information  related 
to  the  consiuner’s  application  before 
providing  the  disclosures  required  by 
§  1026.19(e)(l)(i). 

The  Bureau  made  this  proposal 
pursuant  to  its  authority  under  section 
105(a)  of  TILA,  section  19(a)  of  RESPA, 
and,  for  residential  mortgage  loans, 
section  129B(e)  of  TILA.  The  Bureau 
stated  its  belief  in  the  proposal  that 
proposed  §  1026.19(e)(2)(iii)  would 
effectuate  the  purposes  of  TILA  by 
reducing  the  burden  to  consumers 
associated  with  obtaining  different 
offers  of  available  credit  terms,  thereby 
facilitating  cdhsumers’  ability  to 
compare  credit  terms,  consistent  with 
section  105(a)  of  TILA.  The  Bureau  also 
stated  that  this  proposed  provision 
would  be  consistent  with  section 
129B(e)  of  TILA  because  requiring 
documentation  to  verify  the  information 
provided  in  connection  with  an 
application  increases  the  burden  on 
borrowers  associated  with  obtaining 
,  different  offers  of  available  credit  terms, 
which  is  not  in  the  interest  of  the 
borrower. 

Proposed  comment  19(e)(2)(iii)-l 
would  have  explained  that  the  creditor 
may  collect  from  the  consumer  any 
information  that  it  requires  prior  to 
providing  the  early  disclosures, 
including  information  not  listed  in 
§  1026.2(a)(3)(ii).  However,  the 
proposed  comment  would  have  clarified 
that  the  creditor  is  not  permitted  to 
require,  before  providing  the  disclosures 
required  by  §  1026.19(e)(l)(i),  that  the 
consumer  submit  documentation  to 
verify  the  information  provided  by  the 
consumer.  The  proposed  comment 
would  have  also  provided  examples, 
stating  that  the  creditor  may  ask  for  the 
names,  account  numbers,  and  balances 
of  the  consumer’s  checking  and  savings 
accoimts,  but  the  creditor  may  not 
require  the  consumer  to  provide  bank 
statements,  or  similar  documentation,  to 
support  the  information  the  consumer 
provides  orally  before  providing  the 
disclosures  required  by 
§  1026.19(e)(l)(i).  Further,  proposed 
comment  19(e)(2)(iii)-l  would  have 
referenced  §  1026.2(a)(3)  and  the  related 
commentary  for  guidance  on  the 
definition  of  application. 

The  proposed  provision  did  not 
generate  much  comment.  A  software 
vendof  commenter  sought  clarification 
on  whether  a  creditor  must  refuse 
verifying  documentation  a  consumer 
brings  to  the  creditor  in  anticipation  of 
such  documentation  being  needed.  The 
Bureau  does  not  believe  that  verifying 
documentation  should  be  needed  prior 
to  issuing  a  Loan  Estimate.  However,  the 


final  rule  does  not  prohibit  the  creditor 
from  accepting  verifying  documentation 
if  the  consumer  proffers  such 
documentation,  provided  that  it  is  not 
required  by  the  creditor  before  the 
creditor  provides  the  Loan  Estimate. 

As  noted  above  in  the  section-by- 
section  analysis  of  §  1026.2(a)(3),  based 
on  comments  responding  to  the 
Bureau’s  proposed  definition  of, 
application,  the  Bureau  understands 
that  some  creditors  currently  require  a 
purchase  and  sale  agreement  prior  to 
issuing  the  RESPA  GFE  and  the  early 
TILA  disclosures  in  purchase 
transactions. 

The  Bureau  is  concerned  that  some 
creditors  may  use  the  purchase  and  sale 
contract  as  verification  documentation 
to  support  information  that  it  has  asked 
the  consumer  to  provide  in  connection 
with  the  consumer’s  application,  such 
as  the  sale  price  or  the  property  address, 
before  the  creditor  issues  the  Loan 
Estimate,  although  as  noted  in  the 
section-by-section  analysis  of 
§  1026.2(a)(3),  the  practice  may  be 
permissible  under  current  Regulation  X 
for  purposes  of  the  RESPA  GFE  in 
limited  cases.  Final  comment 
19(e)(2)(iii)— 1  explains  that  a  creditor  is 
not  permitted  to  require,  before 
providing  the  disclosures  required  by 
§  1026.19(e)(l)(i),  that  the  consumer 
submit  documentation  to  verify  the 
information  provided  by  the  consumer. 
The  Bureau  is  adopting 
§  1026.19(e)(2)(iii)  based  on  the  same 
intent  on  which  HUD  based 
§  1024.7(a)(5),  which  is  to  prevent 
overly  burdensome  documentation 
demands  on  mortgage  applicants,  and  to 
facilitate  shopping  by  the  consumer. 

The  Bureau  believes  that  requiring  a 
consumer  to  submit  a  purchase  and  sale 
contract  so  that  the  creditor  can  obtain 
information  it  would  otherwise  obtain 
from  the  consumer  or  other  sources  may 
constitute  overly  burdensome 
documentation  and  inhibit  shopping 
because  under  such  a  demand  a 
consumer  would  be  required  to  become 
obligated  to  the  purchase  of  r.eal  estate 
prior  to  obtaining  a  reliable  estimate  of 
the  cost  of  financing  such  purchase.  The 
Bureau  notes  that  the  creditor  may 
revise  the  estimates  provided  in  the 
original  Loan  Estimate  based  on  receipt 
of  changed  information  under 
§  1026.19(e)(3)(iv)(A).  Accordingly,  the 
Bureau  believes  that  requiring  the 
consumer  to  provide  a  purchase  and 
sale  contract  before  issuing  the  Loan 
Estimate  would  be  in  contravention  of 
the  prohibition  on  requiring  verifying 
documentation  being  finalized  under 
§  1026.19(e)(2)(iii).  The  Bureau  is 
adjusting  comment  19(e)(2)(iii)-l  to 
clarify  that  the  creditor  may  not  require 


the  consumer  to  provide  a  purchase  and 
sale  agreement  to  verify  information 
provided  by  the  consumer  before 
providing  the  disclosures  required  by 
§1026.19(e)(l)(i). 

Final  Rule 

Accordingly,  the  Bureau  is  finalizing  ' 

§  1026.19(e)(2)(iii)  and  comment 
19(e)(2)(iii)-l  substantially  as  proposed. 
Section  1026.19(e)(2)(iii)  provides  that 
the  creditor  or  other  person  shall  not 
require  a  consumer  to  submit 
documents  verifying  information  related 
to  the  consumer’s  application  before 
providing  the  disclosures  required  by 
§  1026.19(e)(l)(i).  Final  comment 
19(e)(2)(iii)-l  explains  that  the  creditor 
or  other  person  may  collect  from  the 
consumer  any  information  that  it 
requires  prior  to  providing  the  early 
disclosures  before  or  at  the  same  time  as 
collecting  the  information  listed  in 
§  1026.2(a)(3)(ii)  and  provides 
illustrative  examples.  However,  the 
creditor  or  other  person  is  not  permitted 
to  require,  before  providing  the 
disclosures  required  by 
§  1026.19(e)(l)(i),  that  the  consumer 
submit  documentation  to  verify  the 
information  collected  from  the 
consumer.  The  comment  also  provides 
illustrative  examples,  including  an 
example  involving  a  purchase  and  sale 
contract,  as  described  above,  and  refers 
to  §  1026.2(a)(3)  and  its  commentary  for 
guidance  regarding  the  definition  of 
application.  The  Bureau  is  adopting 
§  1026.19(e)(2)(iii)  and  comment 
19(e)(2)(iii)-l  pursuant  to  its  authority 
under  section  105(a)  of  TILA,  section 
19(a)  of  RESPA,  and  for  residential 
mortgage  loans,  section  129(B)  of  TILA. 

19(e)(3)  Good  Faith  Determination  for 
Estimates  of  Closing  Costs 

The  Bureau’s  Proposal 

The  Bureau  proposed  to  amend 
Regulation  Z  by:  (1)  Incorporating  and 
expanding  existing  Regulation  X 
requirements  that  establish  tolerance 
categories  limiting  the  variation 
between  the  estimated  amount  of  certain 
settlement  charges  included  on  the 
RESPA  GFE  and  the  actual  amounts 
included  on  the  RESPA  settlement 
statement;  and  (2)  applying  these 
requirements  to  variations  between  the 
estimated  amount  of  certain  settlement 
charges  included  on  the  Loan  Estimate 
and  the  actual  amounts  paid  by  or 
imposed  on  the  consumer.  Current 
Regulation  X  prohibits  variations  in 
.origination  charges  and  transfer  taxes 
between  the  estimated  amounts  and  the 
actual  amounts  unless  one  of  six 
exceptions,  such  as  a  changed 
circumstance  or  a  borrower-requested 
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change,  applies.^®'*  The  Bureau 
proposed  to  expand  this  zero  percent 
tolerance  category  of  settlement  costs  to 
include  fees  paid  to  affiliates  of  the 
creditor  and  fees  paid  to  lender-required 
settlement  service  providers  (i.e., 
settlement  service  providers  that  the 
creditor  requires  the  consumer  to 
use). Currently  under  Regulation  X, 
these  costs  are  in  the  ten  percent 
tolerance  category,  which  also  includes 
recording  fees  and  charges  paid  to  non- 
lender-required  third  party  settlement 
service  providers  where  the  borrower 
uses  a  lender-identified  settlement 
service  provider,  including  charges  for 
owner’s  title  insurance.  Costs  in  the  ten 
percent  tolerance  category  could 
increase  between  the  estimated  amount 
and  the  amount  actually  paid  by  or 
imposed  on  the  consumer  so  long  as  the 
sum  of  all  charges  paid  by  or  imposed 
on  the  consumer  in  this  category  does 
not  exceed  the  sum  of  all  such  charges 
included  on  the  RESPA  GFE  by  more 
than  ten  percent.  12  CFR  1024.7(e)(2). 

As  discussed  in  greater  detail  in  the 
section-by-section  analysis  of 
§  1026.19(e)(3)(i),  the  Bureau  proposed 
to  incorporate  these  changes  in  that 
section. 

Under  the  proposal,  fees  for  lender- 
required  services  for  which  a  creditor 
permits  the  consumer  to  choose  the 
provider  and  the  consumer  selects  a 
settlement  service  provider  identified  by 
the  creditor  would  remain  in  the  ten 
percent  tolerance  category.  Recording 
fees  and  owner’s  title  insurance  would 
also  stay  in  the  ten  percent  tolerance 
category.  See  the  section-by-section 
analysis  of  §  1026.19(e)(3)(ii)  below. 

Further,  similar  to  the  current 
regulation,  a  cap  would  not  be  applied 
to  certain  settlement  costs  such  as 
prepaid  interest  and  property  insurance 
premiums.  This  aspect  of  the  proposal 
is  discussed  in  greater  detail  in  the 
section-by-section  analysis  of 
§  1026.19(e)(3)(iii)  below.  Lastly,  similar 
to  the  current  regulation,  under  the 
Bureau’s  proposal,  creditors  would 
continue  to  be  able  to  rely  on  any  of  six 
exceptions  such  as  changed 
circumstances  and  borrower-requested 
changes  to  adjust  any  estimated 
settlement  cost  subject  to  a  tolerance  if 
the  creditor  establishes  that  one  of  the 
six  exceptions  is  the  reason  for  the  cost 
to  increase  beyond  the  applicable 
tolerance. 


I'M  For  a  discussion  of  changed  circumstances 
and  borrower-requested  changes,  see  the  section-by¬ 
section  analysis  of  §  1026.^9(e)(3)(iv). 

As  proposed,  the  term  “affiliate”  would  have 
meant  any  company  that  controls,  is  controlled  by, 
or  is  under  common  control  with  another  company, 
as  set  forth  in  the  Bank  Holding  Company  Act  of 
1956,  12  U.S.C.  .1841(k).  77  FR  51167,  fn.  141. 


The  Bureau’s  rationale  was  based  on 
the  reasons  described  in  the  proposal 
(summarized  below),  and  in  reliance  on 
its  authority  to  prescribe  standards  for 
“good  faith  estimates’’  under  TILA 
section  128  and  RESPA  section  5,  as 
well  as  its  general  rulemaking, 
exception,  and  exemption  authorities 
under  TILA  sections  105(a)  and  121(d), 
RESPA  section  19(a),  section  1032(a)  of 
the  Dodd-Frank  Act,  and,  for  residential 
mortgage  loans,  section  1405(b)  of  the 
Dodd-Frank  Act  and  section  129B(e)  of 
TILA. 

The  Bureau  believed  that  creditors 
could  develop  accurate  estimates  of  fees 
for  settlement  services  charged  by  their 
affiliates  and  by  lender-required 
providers,  because  creditors  are  aided 
by  the  increased  level  of  knowledge  and 
communication  suggested  by  these 
types  of  relationships  and  the  frequency 
of  repeat  business  with  a  particular 
affiliate  or  lender-required  settlement 
service  provider.  The  Bureau  also 
believed  that  lenders  that  were  denying 
the  opportunity  of  consumers  to 
influence  the  quality  and  cost  of 
settlement  services  through  shopping  by 
requiring  consumers  to  use  lender- 
required  service  providers  should  take 
greater  responsibility  for  estimating 
settlement  costs  accurately  and  assume 
some  of  the  risk  of  underestimation  for 
failing  to  accurately  estimate  such  costs. 

The  Bureau  also  believed  that 
consumers  benefit  from  having  more 
reliable  estimates  of  settlement  costs. 
The  Bureau  believed  that  more  reliable 
estimates  are  inherently  beneficial.  They 
enable  consumers  to  make  informed  and 
responsible  financial  decisions.  More 
reliable  estimates  also  promote  honest 
competition  among  industry  providers 
that  desire  a  fair  and  level  playing  field, 
and  the  existence  of  such  a  market  for 
settlement  services  helps  to  prevent 
unnecessarily  high  settlement  costs. 
Subjecting  settlement  costs  to  an 
enhanced  reliability  standard  may  also 
help  to  prevent  financial  surprises  at  the 
real  estate  closing  that  may  greatly  harm 
consumers.*®®  The  Bureau  stated  in  the 
proposal  that  it  believed  that  these 
benefits  advance  the  principles  upon 
which  TILA  and  RESPA  were  founded, 
and  advance  the  goals  of  the  2008 
RESPA  Final  Rule,  under  which  the 


’®®The  Bureau  stated  in  the  proposal  that 
settlement  service  providers  such  as  appraisal 
m2uiagement  companies  and  title  companies  may  be 
afBliated  with  the  creditor.  Because  fees  paid  for 
appraisals  and  title-related  services  constitute  a 
large  percentage  of  total  settlement  service  fees  paid 
by  consumers  at  consummation,  permitting  these 
fees  to  vary  by  ten  percent  may  significantly 
increase  the  actual  cost  of  obtaining  a  mortgage. 


current  tolerance  categories  were 
established. 

TILA.  TILA  section  128(b)(2)(A) 
requires  creditors  to  provide  good  faith 
estimates  of  certain  required  disclosures 
not  later  than  three  business  days  after 
receipt  of  a  consumer’s  written 
application  for  a  closed-end  mortgage 
loan  that  is  also  subject  to  RESPA.  TILA 
section  128(b)(2)(D)  also  requires 
creditors  to  provide  revised  disclosures 
to  consumers  if  the  initially-disclosed 
APR  becomes  inaccurate,  subject  to  a 
tolerance  for  accmacy,  not  later  than 
three  business  days  before 
consummation.  TILA  section  121(d) 
further  establishes  that  the  Bureau  may 
create  new  tolerances  for  numerical 
disclosures  other  than  the  APR  if  the 
Bureau  determines  that  such  additional 
tolerances  are  necessary  to  facilitate 
compliance  with  TILA.  Regulation  Z 
§  1026.19(a)(l)(i)  implements  the  good 
faith  and  delivery  requirements  of  TILA 
section  128(b)(2)(A)  in  the  context  of 
certain  mortgage  loans.  It  requires 
creditors  to  m^e  good  faith  estimates  of 
the  disclosures  required  by  §  1026.18  by 
either  delivering  or  placing  the 
disclosures  in  the  jpail  not  later  than  the 
third  business  day  after  the  creditor 
receives  the  consumer’s  written 
application.*®^ 

Although  settlement  charges  have 
historically  been  the  subject  of  RESPA, 
section  1419  of  the  Dodd-Frank  Act 
amended  TILA  section  128(a)  to  require 
creditors  to  disclose:  ^‘In  the  case  of  a 
residential  mortgage  loan,  the  aggregate 
amount  of  settlement  charges  for  all 
settlement  services  provided  in 
connection  with  the  loan,  the  amount  of 
charges  that  are  included  in  the  loan 
and  the  amount  of  such  charges  the 
borrower  must  pay  at  closing  .  .  .  and 
the  aggregate  amount  of  other  fees  or 
required  payments  in  connection  with 
the  loan.”  15  U.S.C.  1638(a)(17).  The 
term  “settlement  charges”  is  not  defined 
under  TILA.  This  amendment  expands 
the  disclosure  requirements  of  TILA 
section  128(a)  beyond  the  cost  of  credit 
to  include  all  charges  imposed  in 
connection  with  the  mortgage  loan.  The 
Bureau  stated  in  the  proposal  that  the 
amendment  made  no  distinction 
between  whether  those  charges  relate  to 
the  extension  of  credit  or  the  real  estate 
transaction,  or  whether  those  charges 
are  imposed  by  the  creditor  or  another 
party,  so  long  as  the  charges  arise  in  the 
context  of  the  mortgage  loan  settlement. 


Section  1026.18  of  Regulation  Z  includes 
several  disclosures  related  to  the  cost  of  credit,  such 
as  the  amount  financed,  finance  charge,  and  annual 
percentage  rate.  Section  1026.18(cK3)  also  provides 
that  the  itemization  of  amount  financed  need  not 
be  delivered  if  the  RESPA  GFE  is  provided. 
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RESPA  and  HUD’s  2008  RESPA  Final 
Rule.  A  stated  purpose  of  RESPA  is  that 
consumers  should  receive  effective 
advance  disclosures  of  settlement 
costs.'®®  Further,  the  statute  establishes 
the  requirement  that  lenders  must 
provide  consumers  with  good  faith 
estimates  of  settlement  costs,  which 
include  most  fees  charged  in  connection 
with  a  real  estate  settlement,  within 
three  days  of  receiving  a  consumer’s 
application  for  a  mortgage  loan.'®®  HUD 
amended  Regulation  X  with  its  2008 
RESPA  Final  Rule  after  a  ten-year 
investigatory  process  that  found 
RESPA’s  stated  purposes  were 
undermined  by  market  forces.  HUD 
found  that  cost  estimates  appearing  on 
the  RESPA  GFE  could  be  significantly 
lower  than  the  amount  ultimately 
charged  at  settlement,  even  though  in 
most  cases  loan  originators  could 
estimate  final  settlement  costs  with 
great  accuracy.  See  73  FR  14030, 14039 
(March  14,  2009).  Further,  consumers 
were  often  unable  to  challenge  increases 
in  settlement  costs  because  many 
consumers  found  out  about  the 
increases  immediately  before 
settlement,  which  was  the  point  in  time 
where  they  were  in  thfe  we^est 
bargaining  position. 

Since  the  enactment  of  the  2008 
RESPA  Final  Rule,  however,  concerns 
were  identiffed  that  could  undermine  its 
goals.  The  first  of  such  concerns  was  the 
treatment  of  fees  paid  to  lender 
afftliates.  The  inclusion  of  such  fees  in 
the  ten  percent  tolerance  category 
means  that  they  could  increase  by  as 
much  as  ten  percent  prior  to  the  real 
estate  closing,  in  addition  to  increases 
based  on  changed  circumstances  and 
borrower-requested  changes.  The 
Bureau  stated  in  the  proposal  that  given 
that  the  affiliate  relationship  is 
inherently  beneficial  to  the  creditor, 
permitting  affiliate  fees  to  vary  by  as 
much  as  ten  percent  without  a  need  to 
justify  the  increase  may  incent  creditors 
to  raise  fees  at  closing  solely  to  obtain 
all  money  available  up  to  the  ten 
percent  tolerance. 

The  second  of  these  concerns  centers 
on  the  ability  of  consumers  to  shop  for 
settlement  service  providers.  As  • 
discussed  above  in  the  section-by¬ 
section  analysis  of  §  1026.19(e)(l)(vi), 
HUD  intended  to  promote  shopping  by 
giving  some  information  to  the 
consumer  as  a  starting  point  to  shop.  It 
promulgated  the  requirement  that  loan 
originators  must  provide  borrowers  with 
a  written  list  of  providers  if  the  loan 
originator  permits  a  borrower  to  shop 
for  third-party  settlement  services.  In 


"“RESPA  section  2(b).  12  U.S.C.  2601. 
"“RESPA  section  5(c).  12  U.S.C.  2604. 


the  proposal,  the  Bureau  stated  that  the 
concern  is  that  creditors  have  used  the 
requirement  to  direct  consumers  to  use 
only  the  providers  that  are  on  the 
written  list,  thereby  turning  the  lists 
into  “closed  lists”  of  “preferred 
providers,”  and  denying  consumers  the 
ability  to  influence  the  cost  and  quality 
of  settlement  services  through  shopping. 

Dodd-Frank  Act.  As  discussed  above, 
sections  1032(f),  1098,  and  llOOA  of  the 
Dodd-Frank  Act  require  integration  of 
the  disclosure  provisions  under  TILA 
and  RESPA,  and  sections  1098  £uid 
llOOA  of  the  Act  further  provide  that 
the  purpose  of  the  integrated  disclosures 
is  “to  facilitate  compliance  with  the 
disclosure  requirements  of  [RESPA]  and 
[TILA.],  and  to  aid  the  borrower  or  lessee 
in  understanding  the  transaction  by 
utilizing  readily  understandable 
language  to  simplify  the  technical 
nature  of  the  disclosures.”  The  Bureau 
stated  its  belief  in  the  proposal  that 
these  amendments  require  integration  of 
the  regulations  related  to  the  accuracy 
and  delivery  of  the  disclosures,  as  well 
as  their  content. 

During  the  Small  Business  Review 
Panel  process,  several  small  entity 
representatives  expressed  concern  about 
the  unintended  consequences  that  may 
result  from  applying  the  zero-percent 
tolerance  rule  currently  under 
Regulation  X  to  afftliates  of  the  creditor 
or  mortgage  broker  and  to  providers 
selected  by  the  creditor,^®®  and  the 
Small  Business  Review  Panel 
recommended  that  the  Bureau  consider 
alternatives  that  would  increase  the 
reliability  of  cost  estimates  while 
minimizing  the  impacts  on  small 
entities  and  solicit  comment  on  the 
effectiveness  of  the  current  tolerance 
rules.2®' 

Consistent  with  the  Small  Business 
Review  Panel’s  recommendation,  the 
Bureau  solicited  comment  on  all  aspects 
of  the  proposal,  including  the  cost, 
burden,  and  beneftts  to  consumers  and 
to  industry  regarding  the  proposed 
revisions  to  the  good  faith  requirements, 
and  whether  the  current  tolerance  rules 
have  sufficiently  improved  the 
reliability  of  the  estimates  that  creditors 
give  consumers,  while  preserving 
creditors’  flexibility  to  respond  to 
unanticipated  changes  that  occur  during 
the  loan  process.  The  Bureau  solicited 
comment  on  the  frequency,  magnitude, 
and  causes  of  settlement  cost  increases. 
The  Bureau  also  requested  comment  on 
any  alternatives  to  the  proposal  that 
would  further  the  purposes  of  TILA, 
RESPA,  and  the  Dodd-Frank  Act  and 


See  Small  Business  Review  Panel  Report  at  34, 
37-38,  40,  64. 67,  and  71. 

Id.  at  29. 


provide  consumers  with  more  useful 
disclosures. 

Comments 

Consumer  advocacy  groups  did  not 
provide  comments  on  the  proposed 
etpplication  of  the  zero  percent  tolerance 
category  of  settlement  costs  to  fees  paid 
to  afftliates  of  the  creditor  and  fees  paid 
to  settlement  service  providers  that 
creditors  require  consumers  to  use.2®2 
But  the  Bureau  received  numerous 
comments  from  industry  commenters 
representing  a  wide  range  of  segments  of 
the  mortgage  origination  industry  on 
both  the  Bureau’s  rationale  to  expand 
the  zero  percent  tolerance  category  of 
settlement  costs  to  fees  paid  to  lender 
afftliates  and  lender-required  providers 
and  the  specific  provisions  of 
§  1026.19(e)(3).  Provision-speciftc 
comments  are  addressed  in  the  section- 
by-section  analysis  of  each  subsection  of 
§  1026.19(e)(3),  as  applicable.  This 
general  section-by-section  analysis  of 
§  1026.19(e)(3)  addresses  comments 
received  on  the  Bureau’s  rationale  to 
expand  the  zero  percent  tolerance 
category  of  settlement  costs  to  fees  paid 
to  lender  afftliates  and  lender-required 
providers. 

Industry  commenters  expressed 
mixed  views  on  industry’s  ability  to 
adapt  to  the  change  in  the  zero  percent 
tolerance  category  of  settlement  cheuges, 
the  impact  of  the  change  on  competition 
and  consumers,  and  alternatives.  As 
discussed  in  more  detail  below, 
industry  commenters  questioned  the 
Bureau’s  belief  about  the  ability  of 
creditors  to  accurately  estimate  the 
charges  imposed  by  its  affiliates  and 
lender-required  providers.  Some 
commenters  asserted  that  the  Bureau 
was  basing  its  proposal  on  anecdotal 
evidence,  rather  than  systemic  data. 
Commenters,  including  a  large  bank 
commenter,  also  questioned  the 
Bureau’s  legal  authority  to  establish  a 
zero  percent  tolerance  category  for  any 
settlement  charge.  They  asserted  that 
RESPA  permits  a  creditor  to  provide 
consumers  an  estimate  of  settlement 
costs,  rather  than  requiring  a  creditor  to 
disclose  the  exact  amount  of  a 
settlement  charge  early  in  the  loan 
origination  process. 

Compliance  impact.  Commenters 
expressed  mixed  views  about  the  ability 
of  industry  to  comply  with  the 
expansion  of  the  zero  percent  tolerance 
category  of  settlement  charges  to 


202  national  consumer  advocacy  groups, 
however,  provided  comments  on  the  aspect  of  the 
proposal  that  would  have  kept  prepaid  interest  in 
the  category  of  settlement  costs  not  subject  to 
tolerances  at  all.  For  a  detailed  discussion  of  this 
issue,  see  the  section-by-section  analysis  of 
§  1026.19(e)(3)(iv)  below. 
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include  fees  paid  to  lender  affiliates,  and 
lender-required  settlement  service 
providers.  A  regional  bank  holding 
company  stated  that  it  supported  the 
accuracy  thresholds  on  the  Loan 
Estimate,  but  that  industry  should  be 
given  at  least  18  months  to  comply  with 
the  new  rules. 

Many  industry  commenters  asserted 
that  the  proposed  tolerance  rules  will  be 
disruptive  and  costly  because  it  would 
be  difficult  to  estimate  fees  paid  to 
lender-affiliates  and  lender-required 
service  providers  accurately  early  in  the 
loan  origination  process.  The  SBA 
argued  that  the  Bureau  should  maintain 
the  current  ten  percent  cushion  for 
third-party  charges  because  the  small 
entities  that  participated  in  the  Small 
Business  Review  Panel  process  stated 
that  they  were  currently  able  to  comply 
with  HUD’s  2008  RESPA  Final  Rule.  A 
number  of  the  commenters  asserted  that 
the  current  tolerance  rules  have  largely 
solved  the  problem  of  large  settlement 
cost  increases  at  closing  and  that  if  the 
Bureau  did  not  have  evidence  of 
widespread  or  systemic  abuse  of 
consumers,  the  Bureau  should  not 
change  the  current  rules. 

Industry  commenters  expressed 
concern  about  the  impact  of  unforeseen 
circumstances  that  could  change  the 
cost  estimates  quoted  on  the  original 
Loan  Estimate,  and  about  a  creditor’s 
ability  to  estimate  affiliate  fees  and 
lender-required  service  provider  fees. 
Some  commenters  suggested  that 
unforeseen  circumstances  are  especially 
likely  to  be  an  issue  in  rural  areas  where 
properties  are  often  unique,  title  work 
ft-equently  includes  more  variables,  and 
appraisal  costs  vary  because  it  is 
difficult  to  gather  comparable  sales  data. 
Other  commenters  suggested  that  costs 
may  be  difficult  to  estimate  initially  if 
the  creditor  is  working  outside  of  the 
creditor’s  market  and  lacks  familiarity 
with  the  prices  charged  by  local 
settlement  service  providers. 

Commenters  also  expressed  concern 
that  the  original  estimates  could  change 
because  of  overall  market  forces,  such  as 
market-based  price  fluctuations  or  a 
change  in  the  availability  of  a  lender- 
required  service  provider.  A  national 
provider  of  title  insurance  and 
settlement  services  asserted  that  even 
under  well-defined  vendor  agreements 
for  services  such  as  providing  an 
appraisal,  obtaining  a  flood  risk 
determination,  or  obtaining  the 
consumer’s  credit  report,  fees  may  vary* 
slightly  fironi  time  to  time.  Some 
commenters,  including  industry  trade 
associations  representing  banks  and 
mortgage  lenders,  suggested  that  section 
8  of  RESPA,  the  statutory  provision  in 
RESPA  that  prohibits  kickbacks,  referral 


fees  and  similar  considerations  being 
exchanged  in  the  context  of  referrals  for 
settlement  service  business,  is  one  of  the 
reasons  that  explains  why  the  creditor  is 
unable  to  control  settlement  service 
fees. 

Ability  to  estimate  affiliates’  fees. 
Several  industry  commenters,  including 
mortgage  lenders,  a  credit  union,  an 
industry  trade  association  representing 
affiliated  real  estate  businesses,  and  an 
industry  association  representing 
realtors,  expressed  support  for  the 
Bureau’s  rationale  for  including  fees 
paid  to  affiliates  in  the  zero  percent 
tolerance  category.  They  agreed  that 
affiliated  business  relationships 
facilitate  greater  communication  and 
coordination  than  a  relationship 
between  independent  entities  operating 
at  arm’s  length.  But  other  commenters 
expressed  concern  that  unless  the 
creditor-affiliate  relationship  is  one 
based  on  actual  control  of  the  creditor 
over  the  affiliate,  creditors  do  not 
control  the  affiliates’  cost. 

Ability  to  estimate  fees  of  lender- 
required  providers.  Many  commenters 
cited  the  lack  of  knowledge  about  a  non- 
affiliated  service  provider’s  fees  and 
control  over  the  provider,  as  the  primary 
reason  they  are  concerned  about 
expanding  the  zero  percent  tolerance 
category  of  settlement  charges  to 
include  fees  paid  to  lender-required 
providers.  As  noted  above,  some 
mortgage  lenders,  a  credit  union,  and  an 
industry  trade  association  representing 
realtors  supported  the  Bureau’s 
rationale  for  including  affiliate  fees  in 
the  zero  percent  tolerance  category.  But 
they  expressed  concern  that  tha  same 
level  of  knowledge  of  and  control  over 
costs  does  not  exist  between  creditors 
and  unaffiliated  service  providers,  even 
in  situations  where  the  creditor  selects 
the  unaffiliated  service  providers. 

Competitive  impact.  Commenters  also 
expressed  mixed  views  about  the 
competitive  impact  of  the  expansion  of 
the  zero  percent  tol’erance  category  of 
settlement  fees.  An  industry  trade 
association  representing  independent 
land  title  agents  and  a  title  company 
commenter  expressed  support  for  the 
proposal’s  potential  to  encourage 
consumer  shopping,  and  thereby 
increase  competition.  Some 
commenters,  including  the  SBA  and 
several  industry  trade  associations 
representing  banks  and  mortgage 
lenders  Expressed  concerns  that  the 
proposed  rule  would  increase  affiliation 
and  decrease  competition,  thereby 
harming  small,  independent  settlement 
service  providers. 

But  other  commenters  believed  that 
there  would  be  a  decrease  in  affiliation. 
An  industry  trade  association 


representing  Federally -charted  credit 
unions  expressed  concern  that  although 
the  expansion  may  decrease  affiliation, 
well-established  settlement  service 
providers,  rather  than  small  entities, 
will  reap  the  benefits  from  de-affiliation, 
becairse  creditors  would  be  incented  to 
seek  services  firom  established  providers 
that  can  offer  fee  guarantees  or  provide 
reimbursements  if  tolerance  thresholds 
are  crossed.  A  Federal  credit  union 
commenter  expressed  concern  that 
small  creditors  may  be  negatively 
impacted  by  the  proposed  rules  because 
large  creditors  can  use  affiliation  to 
control  costs  and  provide  accurate 
estimates,  while  small  creditors  would 
have  to  rely  on  unaffiliated  settlement 
service  providers  that  charge  fees  small 
creditors  do  not  manage  or  control. 

As  noted  above,  several  industry 
commenters  supported  the  Bureau’s 
rationale  for  the  inclusion  of  fees  paid 
to  lender  affiliates.  But  the  commenters 
expressed  concern  about  whether  the 
change  would  lead  to  an  unfair 
marketplace  if  only  fees  paid  to  lender- 
required  affiliates  were  subject  to  the 
zero  percent  tolerance  rule.  The 
commenters  asserted  that  the  same 
tolerance  rules  should  apply  to  affiliated 
and  unaffiliated  service  providers 
equally. 

Impact  on  consumers.  The  proposal’s 
potential  impact  on  consumers  also 
generated  mixed  reactions  firom 
industry.  One  large  hank  commenter 
stated  that  imposing  a  zero  percent 
tolerance  rule  when  the  consumer  is  not 
given  a.choice  in  selecting  the  service 
provider  and  the  creditor  has  a  degree 
of  control  over  the  provider  is  the  right 
thing  to  do  for  the  consumer.  An 
industry  trade  association  representing 
independent  land  title  agents  and  a  title 
company  commenter  supp>orted 
expanding  the  zero  percent  tolerance 
category  of  fees  to  include  fees  paid  to 
affiliates  because  they  believed  that  it 
would  encourage  consumer  shopping 
and  promote  consumer  choice.  The 
trade  association  commenter  stated  that 
it  conducted  a  survey  of  its  members 
and  found  that  over  half  of  the 
respondents  thought  that  it  was 
appropriate  to  subject  affiliate  fees  to  a 
zero  percent  tolerance  on  cost  increases.  • 
In  joint  comments,  associations 
representing  State  consumer  financial 
services  regulators  expressed  support 
for  the  expansion.  The  commenters 
stated  that  applying  the  zero  percent 
tolerance  rule  to  fees  of  lender  affiliates 
and  lender-required  service  providers 
will  ensure  consumers  are  not  subject  to 
abusive  practices  that  were  prevalent  in 
the  past,  and  it  will  additionally  incent 
creditors  to  provide  consumers  with 
accurate  Loan  Estimates  and  Closing 
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Disclosures.  The  commenters  stated  that 
the  proposal  should  lead  to  a  healthier 
residential  mortgage  market  because 
better  informed  consumers  provided 
with  accurate  disclosures  make  better 
choices  and  are  less  likely  to  default, 
and  creditors  will  have  a  less 
cumbersome  and  more  certain  process, 
reducing  the  risk  of  error  and 
uncertainty  associated  with  the 
disclosure  process.  The  commenters, 
however,  stated  that  the  tolerance 
thresholds  should  be  adjusted  if  they 
cause  closings  to  be  delayed 
unnecessarily  because  industry  has 
raised  concerns  about  possible 
disruptions  and  inconveniences  to 
consumers  flowing  from  the 
combination  of  the  Bureau’s  proposed 
changes  to  the  tolerance  rules  and  the 
timing  requirement  for  delivery  of  the 
Loan  Estimate. 

Many  industry  commenters  asserted 
that  expanding  the  zero  percent 
tolerance  category  of  settlement  costs  to 
include  fees  paid  to  lender  affiliates  and 
lender-required  service  providers  would 
harm  consumers.  They  asserted  that  if 
creditors  are  held  to  a  zero  percent 
tolerance  for  fees  paid  to  lender 
affiliates  and  lender-required 
nonaffiliated  service  providers,  creditors 
may  either  increase  their  loan  ‘ 
origination  costs  or  quote  higher  third- 
party  fees  as  a  hedge  against  losses  if  the 
actual  cost  for  a  settlement  service  in 
the  zero  percent  tolerance  category 
charged  at  settlement  is  greater  than  the 
cost  estimate  disclosed  on  the  Loan 
Estimate.  A  State  housing  finance 
agency  expressed  concern  that 
overestimating  third-party  fees  would 
harm  consumers,  because  it  would  make 
the  cost  of  the  loan  look  higher  than  it 
actually  is  to  consumers.  An  industry 
trade  association  representing 
community  banks  expressed  concern 
that  creditors  may  collude  on  prices 
with  settlement  service  providers 
because  the  proposal  creates  pressure  to 
disclose  accurate  cost  estimates,  and 
such  collision  would  ultimately  harm 
consumers. 

As  noted  above,  industry  trade 
associations  representing  banks  and 
mortgage  lenders  suggested  creditors 
may  increase  affiliation  to  manage 
settlement  costs.  The  commenters 
asserted  this,  in  turn,  may  mean  less 
credit  availability  for  consumers 
because  increased  affiliation  would 
raise  the  risk  of  creditors  exceeding  the 
points  and  fees  thresholds  for  qualified 
mortgages  under  the  Bureau’r2013  ATR 
Final  Rule,203  and  for  qualified 
residential  mortgages  under  a  credit  risk 
retention  proposal  issued  by  other 


78  FR  6408  (Jan.  30,  2013). 


Federal  reguldtors.^o^  The  SBA 
expressed  concern  that  the  negative 
impact  of  affiliation  on  small, 
independent  service  providers  may 
harm  consumers  by  decreasing 
competition. 

Still  other  commenters,  including  the 
SBA  and  industry  trade  associations 
representing  banks,  argued  that  the 
proposed  application  of  the  zero  percent 
category  of  settlement  costs  would  cause 
an  increase  in  the  number  of  revised 
Loan  Estimates  being  issued.  They 
asserted  that  this,  in  turn,  could 
increase  consumer  confusion,  cause 
information  overload,  create  closing 
delays,  and  increase  the  cost  of 
obtaining  a  loan  because  creditors 
would  pass  the  cost  of  producing  the 
revised  Loan  Estimates  to  consumers. 

Alternatives.  Commeflters  presented  a 
number  of  alternatives,  including 
retaining  the  current  tolerance  rules. 
Several  commenters  suggested  that  the 
Bureau  narrowly  define  the  term 
“affiliate”  so  that  the  zero  percent 
tolerance  category  of  fees  would  only  be 
expanded  to  include  fees  paid  to 
affiliates  in  which  the  creditor  has  a 
majority  ownership  interest.  As  noted 
above,  several  commenters  asserted  that 
the  Bureau  should  treat  affiliated  and 
unaffiliated  settlement  service  providers 
equally.  One  such  commenter  suggested 
that  the  Bureau  subject  both  affiliate 
provider  fees  and  non-affiliated 
provider  fees  to  a  five  percent  tolerance 
on  cost  increases. 

Still  other  industry  commenters 
advocated  for  more  fundamental 
changes.  A  number  of  mortgage  lenders 
and  mortgage  broker  commenters 
submitted  similar  comments  asserting 
that  the  current  tolerance  rules  generally 
caused  consumer  harm,  and  it  would  be 
better  for  mortgage  transactions  to  be 
subject  to  the  rules  that  applied  before 
Hub’s  2008  RESPA  Final  Rule  became 
effective.  A  national  industry 
association  representing  mostly 
mortgage  brokers  stated  that  a 
materiality  standard,  which  measures 
the  amount  of  a  cost  increase  against  the 
loan  amount,  would  be  a  better  way  to 
address  limitations  on  settlement  cost 
increases. 

A  State  association  representing 
escrow  agents  asserted  that  tolerance 
rules  should  only  apply  to  loem  costs.  If 
a  consumer  must  pay  the  same  fee  in  a 
cash  transaction,  then  the  fee  should  not 


2“  76  FR  24090  (Apr.  29,  2011).  On  August  29, 
2013,  the  agencies  announced  in  a  joint  press 
release  that  a  revised  NPRM  on  the  rule  has  l>een 
issued.  See  e.g..  Board  of  Governors  of  the  Federal 
Reserve  System,  et  at.  Agencies  revise  proposed  risk 
retention  rule,  available  at  http:// 
www.federalreserve.gov/newsevents/press/bcreg/ 
20130828a.htm  (last  accessed  Aug.  29,  2013). 


be  subject  to  limitations  on  increases. 
Some  commenters,  including  industry 
trade  associations  representing  banks 
and  mortgage  lenders,  requested  that  the 
Bureau  permit  fees  in  the  zero  percent 
tolerance  category  to  increase  so  long  as 
the  aggregate  amount  of  these  fees  do 
not  increase.  The  commenters  stated 
that  the  result  would  streamline  the 
disclosures  and  consumers  would  not 
be  harmed  because  the  total  amount  the 
consumer  pays  would  be  the  same. 

Finally,  industry  trade  associations 
representing  banks  and  mortgage 
lenders  asserted  that  the  Bureau  should 
consider  whether  to  offer  lenders  an 
exemption  from  compliance  with 
section  8  of  RESPA  so  lenders  could 
negotiate  with  third-party  settlement 
service  providers  and  offer  consumers 
settlement  service  packages  with 
guaranteed  prices.  The  trade 
associations  representing  banks  and 
mortgage  lenders  expressed  the  view 
that  relief  from  section  8  liability  is 
needed  so  creditors  do  not  accidentally 
exceed  the  points  and  fees  thresholds 
for  qualified  mortgages  and  qualified 
residential  mortgages. 

Final  Rule 

The  Bureau  has  considered  these 
comments,  but  is  finalizing  the 
proposed  expansion  of  the  current  zero 
percent  tolerance  category  of  settlement 
costs  to  affiliate  fees  and  fees  of  lender- 
required  service  providers.  As  discussed 
in  greater  detail  below  in  the  section-by¬ 
section  analysis  of  §  1026.19(eK3)(i),  the 
final  rule  generally  provides  that  any 
affiliate  charge  or  charge  of  a  lender- 
required  provider  paid  by  or  imposed 
on  the  consumer  that  exceeds  the 
amount  for  such  charge  estimated  on  the 
disclosures  required  by 
§  1026.19(e)(l)(i)  is  not  in  good  faith, 
subject  to  legitimate  cost  revisions  such 
as  changed  circumstances  or  borrower- 
requested  changes. 

As  noted,  several  industry 
commenters  expressed  support  for  the 
Bureau’s  rationale  to  expand  the  zero 
percent  tolerance  category  of  settlement 
costs  to  fees  of  lender  affiliates.  The 
Bureau  also  does  not  believe  that 
expanding  the  zero  percent  tolerance 
category  will  negatively  impact  credit 
availability.  As  previously  noted,  some 
industry  trade  associations  suggested 
creditors  may  increase  affiliation  to 
manage  settlement  costs.  The 
commenters  asserted  this,  in  turn,  may 
mean  less  credit  availability  for 
consumers,  because  increased  affiliation 
increase  the  risk  that  mortgages  would 
not  be  able  to  be  qualified  mortgages  or 
qualified  residential  mortgages  because 
creditors  would  exceed  the  points  and 
fees  thresholds.  Also  as  noted  above. 
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some  commenters  suggested  that 
providing  industry  with  relief  from 
RESPA  section  8  liability  would  be  an 
effective  way  to  solve  the  problem, 
because  creditors  and  settlement  service 
providers  could  agree  on  prices  in 
advance  and  avoid  exceeding  the  points 
and  fees  threshold. 

The  Bureau  believes  that  the 
substantial  communication  that  already 
exists  between  creditors  and  their 
affiliates  would  enable  creditors  to 
determine,  early  in  the  mortgage 
origination  process,  whether  a  loan 
would  exceed  the  points  and  fees 
threshold  tests.  Accordingly,  the  Bureau 
is  not  persuaded  that  the  proposal 
would  negatively  impact  credit 
availability.  The  Bureau  also  believes 
that  the  presence  of  this  points  and  fees 
threshold  may  incent  creditors  to 
strengthen  the  already-substantial 
communication  with  their  affiliates  to 
obtain  affiliate  cost  information  with 
greater  accuracy  early  in  the  process, 
which  would,  in  turn,  facilitate 
compliance  with  the  final  rule.  In 
addition,  the  Bureau  does  not  have 
information  that  the  lack  of  such  an 
exemption  has  had  any  detrimental 
effect  on  creditors’  ability  to  comply 
with  the  current  tolerance  rules  under  < 
Regulation  X. 

Further,  there  is  a  longstanding  debate 
about  whether  RESPA  section  8  liability 
casts  a  shadow  over  creditors  and 
settlement  service  providers  such  that  it 
hinders  the  ability  of  creditors  to 
comply  with  tighter  tolerances  for 
settlement  charges.  As  noted  above, 
some  industry  trade  associations 
suggested  that  creditors  and  settlement 
service  providers  should  be  provided 
with  relief  from  section  8  liability  if 
they  could  guarantee  the  prices  of 
certain  settlement  services.  HUD 
proposed  a  similcU'  solution  in  2002, 
and  a  strong  backlash  from  independent 
settlement  service  providers  and 
consumer  advocacy  groups  ensued, 

Additionally,  the  Bureau  believes  that 
if  a  creditor  denies  consumers  the 
opportunity  to  influence  the  quality  or 
cost  of  settlement  services  through 
shopping  by  requiring  consumers  to  use 
lender-selected  settlement  service 
providers,  then  the  creditor  should  take 
responsibility  for  making  accurate 
estimations  and  assuming  the  risk  of 
under-estimation.  As  noted  above,  one 
large  national  provider  of  title  insurance 
and  settlement  services  stated  that 
creditors  enter  into  “well-defined”  . 
vendor  agreements  with  lender-required 
service  providers.  The  Bureau  believes 
that  the  existence  of  such  agreements 


205  67  FR  49134  (Jul.  29,  2002). 

206  73  FR  14030, 14032  (Mar.  14,  2008). 


supports  the  Bureau’s  rationale  that 
creditors  are  in  a  superior  position  of 
knowledge  with  respect  to  the  expected 
costs  of  the  services  of  lender-required 
providers.  The  Bureau  acknowledges 
that  unforeseen  circumstances  and 
market  forces  could  render  estimates  of 
settlement  services  inaccurate.  To  the 
extent  that  the  variation  is  due  to  a 
changed  circumstance  or  borrower- 
requested  change,  the  final  rule  permits 
a  creditor  to  revise  the  cost  estimate  it 
originally  provided  to  the  consumer. 

The  Bureau  recognizes  that  the  ten 
percent  cushion  could  help  creditors 
and  settlement  service  providers 
manage  the  risk  of  price  fluctuations 
associated  with  market  forces.  But  the 
Bureau  believes  creditors’  ability  to 
obtain  information  about  their  affiliate’s 
or  preferred  provider’s  pricing  means 
that  creditors  do  not  need  the  ten 
percent  cushion  under  the  current 
tolerance  rules  to  manage  such  risk, 
because  the  final  rule  permits  revisions 
based  on  legitimate  changed 
circumstances  and  borrower-requested 
changes. 

With  respect  to  the  concerns 
expressed  by  some  commenters  about 
the  competitive  consequences  of 
applying  the  zero  percent  tolerance 
category  to  affiliate  fees  and  fees  paid  to 
lender-required  service  providers,  the 
Bureau  does  not  believe  that  this  final 
rule  will  threaten  competition  by 
pushing  small,  independent  settlement 
service  providers  out  of  business.  The 
Bureau  believes  that  this  final  rule  may 
actually  enhance*competition  in  the 
market  for  settlement  service  providers. 
If  a  creditor  does  not  want  the  zero ' 
percent  tolerance  rule  to  apply  to  the 
cost  of  a  lender-required  service,  a 
creditor  must  permit  the  consumer  to 
select  the  settlement  service  provider  for 
that  service,  and  the  service  provider 
cannot  be  an  affiliate  of  the  creditor. 
Further,  if  the  creditor  permits  a 
consumer  to  select  the  settlement 
service  provider,  the  creditor  must 
provide  the  consumer  with  a  written  list 
identifying  available  providers,  which 
as  illustrated  in  the  model  written  list 
the  Bureau  is  finalizing  in  this  final  rule 
as  form  H-27  of  appendix  H  to 
Regulation  Z,  would  expressly  disclose 
to  the  consumer  that  the  consumer  may 
choose  a  different  settlement  service 
provider.  The  Bureau  believes  that  these 
provisions  would  promote  consumer 
shopping  and  competition  among 
settlement  service  providers. 

The  Bureau  also  believes  that  the 
structural  flaws  in  HUD’s  2008  RESPA 
Final  Rule  the  Bureau  identified  in  the 
proposal  and  described  in  this  section- 
by-section  analysis  justify  the  Bureau 
taking  this  action  in  this  final  rule,  even 


though  the  Bureau’s  empirical  support 
rests  on  anecdotal  evidence,  rather  than 
systemic  data,  because  of  the  significant 
harm  that  cdh  result  fi'om  increased 
closing  costs  to  consumers.  Further, 
with  respect  to  the  argument  that 
RESPA  permits  a  creditor  to  provide 
consumers  with  an  estimate  of 
settlement  costs,  rather  than  requiring  a 
creditor  to  disclose  the  exact  amount  of 
a  settlement  charge  early  in  the  loan 
origination  process,  the  Bureau  observes 
that  the  final  rule  incorporates  the 
current  tolerance  rules’  exceptions  [i.e., 
the  amount  of  settlement  charges  subject 
to  the  zero  percent  tolerance  category,  as 
well  as  the  ten  percent  tolerance 
category,  may  change  due  to  events  such 
as  changed  circumstances  and  borrower- 
requested  changes). 

With  respect  to  the  argument  that  an 
unintended  consequence  of  the  Bureau’s 
proposal  would  be  that  creditors  would 
increase  their  origination  charges  to 
compensate  for  increased  costs  due  to 
settlement  charges  exceeding  the 
expanded  zero  percent  tolerance 
category  of  settlement  costs,  the  Bureau 
doubts  that  creditors  will,  in  fact,  incur 
such  increased  costs  for  the  reasons 
already  discussed  and  also  believes  that 
competition  among  creditors  should  be 
an  effective  countervailing  force  to 
'  prevent  creditors  using  affiliates  from 
charging  higher  interest  rates  on  their 
loans.  The  Bureau  also  doubts  that  the 
final  rule  will  pressure  creditors  and 
settlement  service  providers  to  collude 
on  prices  or  to  limit  business 
relationships  to  ones  with  established 
settlement  service  providers  that  can 
offer  price  guarantees  or  provide 
reimhursements  if  tolerance  thresholds 
are  crossed.  The  Bureau  believes  that 
current  restrictions  under  section  8  of 
RESPA  on  kickbacks,  referral  fees,  and 
similar  considerations  should  deter 
such  behavior. 

Some  commenters  expressed  concern 
that  creditors  would  have  to  issue  more 
revised  Loan  Estimates,  and  the  Bureau 
acknowledges  that  this  is  a  possibility. 
However,  the  Bureau  believes  that  this 
result  is  adequately  counter-balanced  by 
the  benefits  that  will  flow  to  consumers 
from  receiving  more  accurate  cost 
estimates  and  better  enabling  consumer 
shopping.  The  Bureau  believes  that 
adopting  the  proposal  would  mean  that 
consumers  would  have  more  certainty 
about  their  settlement  costs  early  in  the 
loan  process,  which  can  enhance  the 
ability  of  consumers  to  shop  among 
creditors.  The  Bureau  does  not  believe 
that  expanding  the  zero  percent 
tolerance  category  as  proposed  would 
delay  closings,  which  concerned  some 
commenters,  because  as  noted  above, 
creditors  would  be  able  to  revise  cost 
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estimates  subject  to  a  tolerance  in  the 
event  of  a  changed  circumstance  or 
borrower-requested  change.  In  addition, 
as  discussed  in  greater  detail  below  in 
the  section-by-section  analysis  of 
§  1026.19(e)(4),  this  final  rule  does  not 
prohibit  disclosing  revised  costs  that 
have  changed  due  to  a  changed 
circumstance  or  borrower-requested 
change  on  the  Closing  Disclosure 
provided  under  §  1026.19(0(l)(i). 

The  Bureau  does  not  believe  that  the 
final  rule  must  be  adjusted  to  subject  all 
affiliated  emd  unaffiliated  businesses  to 
a  zero  percent  tolerance  because  it  does  * 
not  believe  that  this  final  rule  will  treat 
affiliated  businesses  unfairly.  As 
discussed  above,  the  application  of  the 
zero  percent  tolerance  category  of 
settlement  charges  to  affiliated 
settlement  service  providers  and  lender- 
required  unaffiliated  settlement  service 
providers  is  based  on  the  premise  that 
in  both  cases,  creditors  that  use  affiliates 
or  unaffiliated  providers  they  require 
are  in  a  superior  position  of  knowledge 
with  respect  to  the  expected  costs  of  the 
services  of  those  providers  and  can 
provide  more  accurate  disclosures  than 
they  are  with  respect  to  the  expected 
costs  of  services  of  unaffiliated  and  non- 
required  providers.  It  is  not  based 
merely  on  the  premise  that  creditors 
should  be  able  to  estimate  more 
accurately  all  settlement  charges. 
Additionally,  because  the  Bureau’s 
justification  is  not  primarily  based  on 
the  existence  of  actual  control,  the 
Bureau  does  not  believe  that  “affiliates” 
should  be  defined  to  include  only 
entities  in  which  the  creditor  holds  a 
majority  ownership  interest. 

The  Bureau  also  does  not  believe  that 
fundamental  changes  must  be  made  to 
the  current  tolerances  framework  on 
charges  for  settlement  services.  As  noted 
above,  the  current  tolerance  rules 
resulted  from  HUD’s  ten-year-long 
investigation  of  problems  in  the 
settlement  services  industry.  For 
reasons  discussed  above,  the  Bureau 
believes  that  it  is  reasonable  to  expect 
creditors  to  estimate  affiliate  fees  and 
fees  paid  to  service  providers  required 
by  the  creditors  as  if  they  were 
estimating  their  own  fees.  In  addition, 
such  accurate  estimates  will  benefit 
consumers  because  accurate  estimates 
will  enable  consumers  to  make  more 
informed  comparisons  among  different  . 
loans,  thus  facilitating  shopping. 
Therefore,  the  Bureau  does  not  believe 
it  is  appropriate  to  permit  fees  in  the 
zero  percent  tolerance  category  to 
increase  so  long  as  the  aggregate  amount 
of  these  fees  does  not  increase.  Further, 
for  the  same  reasons,  the  Bureau  does 
not  believe  other  alternative 
fundamental  changes  raised  in  the 


comments,  such  as  setting  limitations 
on  cost  increases  based  on  the 
materiality  of  the  change,  changing  the 
zero  percent  tolerance  rule  to  a  five 
percent  tolerance  rule,  or  limiting  the 
application  of  the  tolerance  rules  to  loan 
costs,  are  appropriate. 

Legal  authority.  The  Bureau  is 
adopting  in  this  final  rule  the  expansion 
of  the  zero  percent  tolerance  category 
generally  as  proposed,  with  the 
modifications  described  below, 
pursuant  to  its  authority  to  prescribe 
standards  for  “good  faith  estimates” 
under  TILA  section  128  and  RESPA 
section  5,  as  well  as  its  general 
rulemaking,  exception,  and  exemption 
authorities  under  TILA  sections  105(a) 
and  121(d),  RESPA  section  19(a), 
section  1032(a)  of  the  Dodd-Frank  Act, 
and,  for  residential  mortgage  loans, 
section  1405(b)  of  the  Dodd-Frank  Act 
and  section  129B(e)  of  TILA. 

For  the  reasons  discussed  above,  the 
Bureau  believes  that  expanding  the  zero 
percent  tolerance  category  of  settlement 
charges  to  include  affiliate  charges  and 
charges  of  lender-required  service 
providers  is  consistent  with  TILA’s 
purpose  in  that  it  will  ensure  that  the 
cost  estimates  are  more  meaningful  and 
better  inform  consumers  of  the  actual 
costs  associated  with  obtaining  credit. 
The  Bureau  also  believes  that  this  final 
rule  will  effectuate  the  statute’s  goals  by 
ensuring  more  reliable  estimates,  which 
will  increase  the  level  of  shopping  for 
mortgage  loans  and  foster  honest 
competition  for  prospective  consumers 
among  financial  institiffions.  The 
Bureau  further  beljeves  that  this  final 
rule  will  prevent  potential 
circumvention  or  evasion  of  TILA  by 
■  penalizing  underestimation  to  gain  a 
competitive  advantage  in  situations 
where  TILA  requires  good  faith. 

As  noted  above,  section  121(d)  of 
TILA  generally  authorizes  the  Bureau  to 
adopt  tolerances  necessary  to  facilitate 
compliance  with  the  statute,  provided 
such  tolerances  are  narrow  enough  to 
prevent  misleading  disclosures  or 
disclosures  that  circumvent  the 
purposes  of  the  statute.  The  Bureau  has 
considered  the  purposes  for  which  it 
may  exercise  its  authority  under  TILA 
section  121(d)  and,  based  on  that  review 
and  for  reasons  discussed  above,  the 
Bureau  believes  that  the  tolerance 
categories  adopted  in  this  final  rule  are 
appropriate,  will  facilitate  compliance 
with  the  statute  by  providing  bright-line 
rules  for  the  determination  of  “good 
faith”  based  on  the  knowledge  of  costs 
that  creditors  have,  or  reasonably 
should  have,  and  prevent  misleading 
disclosures.  Additionally,  the  Bureau 
believes  that  the  final  rule  is  in  the 
interest  of  consumers  and  in  the  public 


interest,  consistent  with  Dodd-Frank 
Act  section  1405(b),  because  providing 
consumers  with  more  accurate  estimates 
of  the  costs  of  the  mortgage  loan 
transaction  will  improve  consumer 
understanding  and  awareness  of  the 
mortgage  loan  transaction  through  the 
use  of  disclosure.  Section  129B(e)  of 
TILA  generally  authorizes  the  Bureau  to 
adopt  regulations  prohibiting  or 
conditioning  terms,  acts,  or  practices 
relating  to  residential  mortgage  loans 
that  are  not  in  the  interest  of  the 
borrower.  The  Bureau  has  considered 
the  purposes  for  which  it  may  exercise 
its  authority  under  TILA  section 
129B(e),  Based  on  that  review  and  for 
reasons  discussed  above,  the  Bureau 
believes  that  the  regulations  are 
appropriate  because  unreliable 
estimates  are  not  in  the  interest  of  the 
borrower. 

Section  19(a)  of  RESPA  authorizes  the 
Bureau  to  prescribe  regulations  and 
make  interpretations  to  carry  out  the 
purposes  of  RESPA,  which  include 
more  effective  advance  disclosure  of 
settlement  costs.  The  Bureau  has 
considered  the  purposes  for-  which  it 
may  exercise  its  authority  under  RESPA 
section  19(a).  Based  on  that  review  and 
for  reasons  discussed  above,  the  Bureau 
believes  that  the  final  rule  is 
appropriate.  It  will  ensure  more 
effective  advance  disclosure  of 
settlement  costs  by  requiring  creditors 
to  disclose  accurate  estimmes  when 
such  creditors  are  in  a  position  to  do  so. 
Contrary  to  assertions  made  by  certain 
commenters  about  the  Bureau’s 
authority  to  impose  zero  percent  " 
tolerance  on  any  settlement  charge,  the 
Bureau’s  authority  is  broad  and,  as 
noted  above,  resides  in  a  number  of 
statutes. 

19(e)(3)(i)  General  Rule 

As  discussed  above.  Regulation  X 
currently  provides  that  the  amounts 
imposed  for  certain  settlement  services 
and  transfer  taxes  may  not  exceed  the 
amounts  included  on  the  RESPA  GFE, 
unless  certain  exceptions  are  met.  The 
items  included  under  this  category  are 
generally  limited  to  charges  paid  to 
creditors  and  brokers,  in  addition  to 
transfer  taxes.  The  Bureau  proposed  to 
incorporate  the  zero  percent  tolerance 
rule  in  Regulation  X  in  proposed 
§  1026.19(e)(3)(i).  Further,  as  discussed 
above  in  the  general  section-by-section 
analysis  of  §  1026.19(e)(3),  the  Bureau 
proposed  to  expand  the  scope  of  the 
zero  percent  tolerance  category  to 
include  fees  paid  to  affiliates  and 
lender-required  service  providers. 
Legitimate  cost  revisions  when  an 
unexpected  event  occurs,  such  as  a 
changed  circumstance  or  a  change 
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requested  by  the  consumer,  would 
permit  fees  subject  to  the  zero  percent 
tolerance  to  increase  from  their  initial 
estimates. 

Proposed  §  1026.19(e)(3)(i)  would 
have  provided  that  the  charges  paid  by 
or  imposed  on  the  consumer  may  not 
exceed  the  estimated  amounts  of  those 
charges  required  to  be  disclosed  under 
§  1026.19(e)(l)(i),  subject  to  permissible 
reasons  for  revision  provided  in 
§  1026.19(e)(3)(iv),  and  except  as 
otherwise  provided  under 
§  1026.19(e)(3)(ii)  and  (iii).  Proposed 
comment  19(e)(3Ki)-l  would  have 
explained  that  §  1026.19(e)(3)(i)  imposes 
the  general  rule  that  an  estimated  chcirge 
disclosed  pursuant  to  §  1026.19(e)  is  not 
in  good  faith  if  the  charge  paid  by  or 
imposed  on  the  consumer  excteeds  the 
amount  originally  disclosed.  Although 
proposed  §  1026.19(e){3)(ii)  and 
(e)(3)(iii)  would  have  provided 
exceptions  to  the  general  rule  for  certain 
types  of  charges,  the  comment  would 
have  explained  that  those  exceptions 
generally  would  not  apply  to:  (1)  Fees 
paid  to  the  creditor;  (2)  fees  paid  to  a 
broker;  (3)  fees  paid  to  an  affiliate  of  the 
creditor  or  a  broker;  (4)  fees  paid  to  an 
unaffiliated  third  party  if  the  creditor 
did  not  permit  the  consumer  to  shop  for 
a  third  party  service  provider;  and  (5) 
transfer  taxes. 

Proposed  comment  19(e){3)(i)-2 
would  have  provided  guidance  on  the 
issue  of  whether  an  item  is  “paid  to”  a 
particular  person.  In  the  mortgage  loan 
origination  process,  individuals  often 
receive  payments  for  services  and 
subsequently  pass  those  payments  on  to 
others.  Similarly,  individuals  often  pay 
for  services  in  advance  of  the  real  estate 
closing  and  subsequently  seek 
reimbursement  from  the  consumer.  This 
proposed  comment  would  have  clarified 
that  fees  are  not  considered  “paid  to”  a 
person  if  the  person  does  not  retain  the 
funds  and  would  have  provided 
examples.  Proposed  comment 
19(e){3)(i)-3  referred  to  other  provisions 
addressing  the  distinction  between 
transfer  taxes  and  recording  fees. 

Proposed  comment  19(e)T3)(i)— 4 
would  have  provided  examples 
illustrating  the  good  faith  requirement 
in  the  context  of  specific  credits, 
rebates,  or  reimbursements.  The 
proposed  comment  would  have  clarified 
that  an  item  identified,  on  the 
disclosures  provided  pursuant  to 
§  1026.19(e),  as  a  payment  from  a 
creditor  to  the  consumer  to  pay  for  a 
particular  fee,  such  as  a  credit,  rebate, 
or  reimbursement  would  not  be  subject 
to  the  good  faith  determination 
requirements  in  §  1026.19(e)(3)(i)  or  (ii) 
if  the  increased  specific  credit,  rebate,  or 
reimbursement  actually  reduced  the 


cost  to  the  consumer.  The  proposed 
comment  would  have  further  clarified 
that  specific  credits,  rebates,  or 
reimbursements  could  not  be  disclosed 
or  revised  in  a  way  that  would 
otherwise  violate  the  requirements  of 
§  1026.19(e)(3)(i)  and  (ii).  The  proposed 
comment  would  have  illustrated  these 
requirements  with  examples. 

Proposed  comment  19(e)(3)(i)-5 
would  have  clarified  how  to  determine 
“good  faith”  in  the  context  of  lender 
credits.  The  proposed  comment  would 
have  explained  that  the  disclosure  of 
“lender  credits,”  as  identified  in 
§  1026.37(g)(6)(ii),  is  required  by 
§  1026.19{e)(l)(i).  The  proposed 
comment  would  have  also  explained 
that  lender  credits  are  payments  from 
the  creditor  to  the  consumer  that  do  not 
pay  for  a  particular  fee  on  the 
disclosures  provided  pursuant  to 
§  1026.19(e)(l)(i).  The  proposed 
comment  would  have  further  clarified 
that  these  non-specific  credits  are 
negative  charges  to  the  consumer — as 
the  lender  credit  decreases  the  overall 
cost  to  the  consumer  increases.  Thus, 
under  the  proposal  an  actual  lender 
credit  provided  at  the  real  estate  closing 
that  is  less  than  the  estimated  lender 
credit  provided  pursuant  to 
§  1026.19(e)(l)(i)  would  have  been  an 
increased  charge  to  the  consumer  for 
purposes  of  determining  good  faith 
under  §  1026.19(e)(3)(i).  The  proposed 
comments  would  have  illustrated  these 
requirements  with  examples.  The 
proposed  comment  would  have  also 
included  a  reference  to 
§  1026.19(e)(3)(iv)(D)  and  comment 
19(e)(3)(iv)(D)-l  for  a  discussion  of 
lender  credits  in  the  context  of  interest 
rate  dependent  charges. 

Comments 

The  Bureau  received  a  number  of 
comments  on  its  ‘proposal  to  incorporate 
aspects  of  the  current  zero  percent 
tolerance  under  Regulation  X  in  this 
final  rule.  The  comments  addressed  the 
Bureau’s  proposal  to  keep  transfer  taxes 
in  the  settlement  costs  subject  to  the 
zero  percent  tolerance  category,  the 
treatment  of  “no  cost”  loans,  the 
treatment  of  lender  credits  and  specific 
credits,  and  the  definition  of  “affiliate.” 

A  number  of  industi^^  commenters 
asserted  that  transfer  taxes  should  not  . 
be  subject  to  a  zero  percent  tolerance. 
The  commenters  included  industry 
trade  associations  representing  banks 
and  mortgage  lenders,  individual  large 
bpnks,  community  banks,  mortgage 
lenders,  mortgage  brokers,  a  rural 
creditor,  and  settlement  and  title  agents. 
The  commenters  asserted  that  transfer 
taxes  are  neither  paid  to,  nor  set  by,  the 
creditor.  The  commenters  asserted  that 


the  amounts  charged  for  transfer  taxes 
vary  among  different  State  and  local 
jurisdictions,  provisions  of  the  real 
estate  purchase  and  sale  contract,  and 
transaction-specific  factors,  like  changes 
in  the  loan  cunount,  and  locality-specific 
factors,  such  as  local  law  or  custom  that 
determines  if  the  seller  or  consumer  is 
ultimately,  responsible  for  paying  the 
transfer  tax. 

Some  industry  commenters,  including 
industry  trade  associations  representing 
banks  and  mortgage  lenders,  asse^ed 
that  “no  cost”  loans  should  not  be 
subject  to  tolerance  rules  because  the 
creditor  finances  the  consumer’s  closing 
costs.  Industry  commenters  also 
expressed  confusion  about  the  treatment 
of  lender  and  specific  credits.  They 
sought  various  clarifications  about 
specific  credits,  including  how  to 
determine  when  a  creditor  has 
committed  a  tolerance  violation 
regarding  specific  credits,  how  to 
disclose  these  credits  on  the  Loan 
Estimate,  and  whether  changed 
circumstances  would  apply  to  lender 
credits  and  specific  credits. 

A  State  manufactured  housing  trade  * 
association  sought  an  exemptiori  that 
would  permit  creditors  to  decrease  the 
amount  of  lender  credits  actually 
provided  to  the  consumer  at  closing 
without  causing  a  tolerance  violation  in 
transactions  subject  to  the  Federal 
Housing  Administration’s  streamlined 
refinancing  program  and  other  similar 
programs.  The  trade  association 
commenter  explained  that  the  program 
guidelines  limit  the  amount  of  cash  a 
creditor  can  pay  to  the  consumer  at 
closing.  Accordingly,  the  creditor  may 
need  to  reduce  the  amount  of  the  actual 
lender  credit  at  the  real  estate  closing  to 
remain  in  compliance  with  program 
guidelines.  The  trade  association 
commenter  stated  that  if  the  reduction 
was  considered  a  tolerance  violation, 
creditors  may  respond  by  reducing  the 
number  of  rate  lock  offers  on  these 
transactions. 

Some  commenters,  including  an 
individual  title  company  commenter, 
suggested  that  the  Bureau  define  the 
term  “affiliate.”  Lastly,  the  Bureau 
received  requests  from  some  title 
company  commenters  that  sought  an 
exemption  from  the  proposed  general 
rule  with  respect  to  the  treatment  of 
payments  that  affiliated  title  companies 
receive  at  closing  that  are  disbursed  to 
service  providers  not  affiliated  with  the 
lender  as  payment  for  services 
performed  by  the  unaffiliated  service 
providers  on  behalf  of  the  affiliated  title 
companies. 
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Final  Rule 

The  Bureau  has  considered  the 
comments,  and  is  adopting 
§  1026.19(e)(3)(i)  substantially  as 
proposed.  Section  1026.19(e)(3)(i) 
provides  that  an  estimated  closing  cost 
disclosed  pursuant  to  §  1026.19(e)  is  in 
good  faith  if  the  charge  paid  by  or 
imposed  on  the  consumer  does  not 
exceed  the  amount  originally  disclosed 
under  §  1026.19{e)(l)(i),  subject  to 
permissible  reasons  for  revision 
permitted  under  §  1026.19(e)(3)(iv), 
such  as  a  changed  circumstance  or  a 
borrower-requested  change,  and  except 
as  otherwise  provided  under 
§  1026.19(e)(3)(ii)  and  (iii). 

The  adoption  of  the  final  rule  means 
that  for  purposes  of  conducting  the  good 
faith  analysis,  the  creditor  compares  the 
actual  charge  paid  by  or  imposed  on  the 
consumer  to  the  estimated  amount 
disclosed  in  the  original  Loan  Estimate. 

If  the  originally  estimated  amount 
changed  due  to  one  of  the  valid  reasons 
for  revision  set  forth  in  this  final  rule, 
e.g.,  a  changed  circumstance  or 
borrower-requested  change,  the  creditor 
may  compare  the  actual  charge  paid  by 
or  imposed  on  the  consumer  with  the 
revised  estimated  amount,  provided  that 
the  creditor  provides  the  revised 
amount  pursuant  to  the  redisclosure 
requirements  in  this  final  rule, 
discussed  in  greater  detail  below  in  the 
section-by-section  analysis  of 
§  1026.19(e)(4).  The  Bureau  has  adjusted 
the  text  of  §  1026.19(e)(3)(i)  to 
harmonize  the  regulatory  text  with  the 
related  commentary. 

Comment  19(e)(3)(i)-l  is  adopted 
substantially  as  proposed,  with  minor 
changes  to  enhance  clarity.  The  Bureau 
has  added  a  new  comment  19(e)(3)(i)-2 
to  explain  that  for  purposes  of 
§  1026.19(e),  a  charge  “paid  by  or 
imposed  on  the  consumer”  refers  to  the 
final  amount  for  the  charge  paid  by  or 
imposed  on  the  consumer  at 
consummation  or  settlement,  whichever 
is  later.  As  discussed  in  greater  detail  in 
the  section-by-section  discussion  of 
§  1026.19(f)(l)(ii),  some  industry 
commenters  expressed  concern  about 
the  ability  of  creditors  to  determine  the 
final  cost  for  certain  settlement  services 
three  business  days  before 
consummation,  because  in  some 
jurisdictions,  settlement  does  not  occur 
until  after  consummation,  and  costs 
could  change  between  consummation 
and  settlement.  The  Bureau  understands 
that  recording  fees,  which  are  subject  to 
the  tert  percent  tolerance  category,  are 
an  example  of  such  costs  that  could 
change  between  consummation  and 
settlement. 


The  Bureau  is  concerned  that  by  not 
clarifying  what  a  charge  “paid  by  or 
imposed  upon  the  consumer”  means, 
the  proposed  rule  would  not  have 
adequately  accounted  for  changes  in 
actual  closing  costs  in  jurisdictions 
where  consummation  and  settlement 
occur  at  different  times,  which  in  turn, 
could  complicate  the  creditor’s  good 
faith  analysis  under  §  1026.19(e)(3)(i) 
and  (ii).  Accordingly,  the  Bureau 
believes  that  compliance  will  be 
facilitated  if  the  Bureau  clarifies  that  for 
purposes  of  §  1026.19(e)(3),  a  chcu-ge 
“paid  by  or  imposed  on  the  consumer” 
refers  to  the  final  amount  for  the  charge 
paid  by  or  imposed  on  the  consumer  at 
consummation  or  settlement,  whichever 
is  later.  The  comment  further  explains 
that  “consummation”  is  defined  in 
§  1026.2(a)(13),  and  that  “settlement”  is 
defined  in  Regulation  X,  12  CFR 
1024.2(b).  The  Bureau  notes  that  current 
Regulation  Z  refers  to  “settlement”  with 
respect  to  the  determination  of  whether 
a  finance  charge  is  a  prepaid  finance 
charge  under  §  1026.2(a)(23)  (see 
comment  2(a)(23)-2.ii)  and  the  timing  of 
corrected  disclosures  for  transactions 
secured  by  a  consumer’s  interest  in  a 
timeshare  plan  under  §  1026.19(a)(5)(iii) 
(see  comment  19(a)(5)(iii)-l).  Comment 
19(e)(3)(i)-2  also  provides  illustrative 
^examples.  The  Bureau  further  notes  that 
final  §  1026.19(f)(2)(iii)  generally 
requires  the  creditor  to  provide  a 
revised  Closing  Disclosure  after 
consummation  if  the  Closing 
Disclosures  provided  pursuant  to 
§  1026.19(f)(l)(i)  becomes  inaccurate 
after  consummation. 

The  Bureau  is  making  a  modification 
to  proposed  comment  19(e)(3)(i)-2, 
renumbered  as  comment  19(e)(3)(i)-3,  to 
facilitate  compliance.  Proposed 
comment  19(e)(3)(i)-2  did  not  include 
an  illustration  of  whether  transfer  taxes 
and  recording  fees  are  considered  “paid 
to”  the  creditor  for  purposes  of 
§  1026.19(e).  As  adopted,  comment 
19(e)(3)(i)-2  provides  such  an 
illustration.  The  Bureau  is  finalizing 
proposed  comment  19(e)(3)(i)-3, 
renumbered  as  comment  19(e)(3)(i)-4, 
substantially  as  proposed  to  streamline 
the  references  to  commentary  to 
§  1026.37(g)(1)  that  discuss  the 
differences  between  transfer  taxes  and 
recording  fees. 

The  Bureau  is  not  finalizing  proposed 
comments  19(e)(3)(i)— 4  and  -5  on  the 
treatment  of  lender  credits  and  specific 
credits  in  consideration  of  the 
comments  received.  Instead,  the  Bureau 
is  adopting  new  comment  19(e)(3)(i)-5 
to  clarify  that  the  filial  rule  is 
incorporating  the  guidance.on  lender 
credits  under  current  Regulation  X.  The 
Bureau  acknowledges  industry’s 


concern  that  the  Loan  Estimate  does  not 
permit  lender  credits  and  specific 
credits  to  be  separately  disclosed.  But 
under  current  Regulation  X,  lender 
credits  emd  specific  credits  are  not 
separately  disclosed  on  the  RESPA  GFE. 
Accordingly,  the  Bureau  believes  that 
maintaining  the  status  quo  on  the 
treatment  of  lender  credits  and  specific 
credits  will  reduce  industry  confusion 
and  .facilitate  implementation  of  this 
final  rule. 

New  comment  19(e)(3)(i)-5  explains 
that  the  disclosure  of  “lender  credits,” 
as  identified  in  §  1026.37(g)(6)(ii),  is 
required  by  §  1026.19(e)(l)(i),  and  that 
“lender  credits,”  as  identified  in 
§  1026.37(g)(6)(ii),  represents  the  sum  of 
non-specific  lender  credits  and  specific 
lender  credits.  Non-specific  lender 
credits  are  generalized  payments  from 
the  creditor  to  the  consumer  that  do  not 
pay  for  a  particular  fee.  Specific  lender 
credits  are  specific  payments,  such  as  a 
credit,  rebate,  or  reimbursement,  fi-om  a 
creditor  to  the  consumer  to  pay  for  a 
specific  fee.  Non-specific  lender  credits 
and  specific  lender  credits  are  negative 
charges  to  the  consumer.  The  actual 
total  amount  of  lender  credits,  whether 
specific  or  non-specific,  provided  by  the 
creditor  that  is  less  than  the  estimated 
“lender  credits”  identified  in 
§  1026.37(g)(6)(ii)  and  disclosed 
pursuant  to  §  1026.19(e)  is  an  increased 
charge  to  the  consumer  for  purposes  of 
determining  good  faith  under 
§  1026.19(e)(3)(i).  Comment  19(e)(3)(i)-5 
also  provides  illustrations  of  these 
requirements.  The  comment  also 
references  §  1026.19(e)(3)(iv)(D)  and 
comment  19(e)(3)(iv)(D)-l  for  a 
discussion  of  lender  credits  in  the 
context  of  interest  rate  dependent 
charges.  With  respect  to  whether  a 
changed  circumstance  or  borrower- 
requested  change  can  apply  to  the 
revision  of  lender  credits,  the  Bureau 
belieyes  that  a  changed  circumstance  or 
borrower-requested  chailge  can  decrease 
such  credits,  provided  that  all  of  the 
requirements  of  §  1026.19(e)(3)(iv), 
discussed  below,  are  satisfied. 

The  Bureau  is  also  adding  new 
comment  19(e)(3)(i)-6  to  provide 
guidance  on  how  to  perform  the  good 
faith  analysis  required  by 
§  1026.19(e)(3)(i)  with  respect  to  lender 
credits.  New  comment  19(e)(3)(i)-6 
explains  that  for  purposes  of  conducting 
the  good  faith  analysis  required  under 
§  1026.19(e)(3)(i)  for  lender  credits,  the 
total  amount  of  lender  credits,  whether 
specific  or  non-specific,  actually 
provided  to  the  consumer  is  compared 
to  the  amount  of  “lender  credits” 
identified  in  §  1026.37(g)(6)(ii).  The 
comment  also  explains  that  the  total 
amount  of  lender  credits  actually 
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provided  to  the  consumer  for  purposes 
of  the  good  faith  analysis  is  determined 
by  aggregating  the  amount  of  the 
“lender  credits”  identified  in 
§  1026.38(h)(3)  with  the  amounts  paid 
by  the  creditor  that  are  attributable  to  a 
specific  loan  cost  or  other  cost, 
disclosed  pursuant  to  §  1026.38(f)  and 
(g).  As  clarified  in  final  comment 
19(e)(3)(i)-6,  a  creditor  uses  the  actual 
total  amount  of  lender  credits,  whether 
specific  or  non-specific,  for  purposes  of 
the  good  faith  analysis  under 
§1026.19(e)(3)(i). 

However,  with  respect  to  the  request 
that  the  Bureau  provide  a  specific 
exemption  that  would  allow  the  amount 
of  lender  credits  to  decrease  so  that  the 
creditor  would  be  able  to  stay  within 
guidelines  under  streamlined 
refinancing  programs  that  limit  the 
amount  of  cash  that  the  creditor  could 
pay  the  consumer  at  closing,  the  Bureau 
declines.  Lenders  are  not  permitted  to 
reduce  the  lender  credits  they  provide 
to  the  borrower  under  current 
Regulation  X.  See  HUD  RESPA  FAQs  p. 
27,  #  4  (“GFE — Block  2”).  Under  current 
Regulation  X,  the  loan  originator  may 
only  apply  the  amount  of  the  excess 
lender  credits  to  additional  closing  costs 
previously  not  anticipated  to  be 
included  in  the  loan,  apply  the  excess 
to  a  principal  reduction  to  the 
outstanding  balance  of  the  loan,  pay  the 
consumer  the  excess  in  cash,  or  reduce 
the  interest  rate  and  the  credit 
accordingly.  Creditors  will  be  able  to 
take  the  same  actions  with  respect  to 
lender  creditors  in  streamlined 
refinancing  programs  under  this  final 
rule. 

The  Bureau  is  also  adding 
commentary  to  §  1026.19(e)(3)(i)  to 
address  a  comment  the  Bureau  received 
from  a  document  preparation  company 
about  the  proposed  requirements  set 
forth  in  proposed  §  1026.37(o)(4)  and 
§  1026.38(t)(4)  to  disclose  rounded 
numbers  for  certain  charges  on  the  Loan 
Estimate  and  Closing  Disclosure.  The 
commenter  requested  guidance  on  how 
numbers  required  to  be  rounded  on  the 
Loan  Estimate  pursuant  to 
§§  1026.37(o)(4)  and  1026.38(t)(4)  would 
be  compared  to  the  Closing  Disclosure 
for  the  purposes  of  the  tolerances 
provided  in  §  1026.19(f)(1).  New 
comment  19(e)(3)(i)-7  explains  that 
although  §§  1026.37(o)(4)  and 
1026.38(t)(4)  require  that  the  dollar 
amounts  of  certain  charges  disclosed  on 
the  Loan  Estimate  and  Closing 
Disclosure,  respectively,  be  rounded  to 
the  nearest  whole  dollar,  to  conduct  the 
good  faith  analysis  under 
§  1026.19(e)(3)(i)  and  (ii),  the  creditor 
should  use  unrounded  numbers  to 
compare  the  actual  charge  paid  by  or 


imposed  on  the  consumer  for  a 
settlement  service  with  the  estimated 
cost  of  the  service. 

The  Bureau  does  not  believe  that  it 
would  be  appropriate  to  exempt  “no 
cost”  loans  from  §  1026.19(e)(3)(i).  “No 
cost”  loans  must  comply  with  the 
current  limitations  on  settlement  charge 
increases  set  forth  in  Regulation  X. 
Additionally,  the  text  of 
§  1026.19(e)(3)(i)  indicates  that  the 
general  rule  applies  to  both  charges  that 
are  paid  by  the  consumer,  and  charges 
that  are  imposed  on  the  consumer.  In  a 
“no  cost”  loan  transaction,  closing  costs 
may  not  be  paid  by  the  consumer 
because  they  are  financed  by  the 
creditor,  but  are  nonetheless  imposed 
on  the  consumer.  The  Bureau  also 
believes  that  consumers  should  receive 
reliable  cost  estimates  for  “no  cost” 
loans  so  the  consumer  could  use  the 
•ioan  Estimate  to  compare  such  loans, 
where  the  closing  costs  are  financed, 
with  loans  that  do  not  finance  closing 
costs. 

The  Bureau  also  declines  to  modify . 
the  rule  to  provide  an  exemption  for 
payments  that  affiliated  title  companies 
receive  at  closing  that  are  then 
disbursed  to  unaffiliated  service 
providers  as  payment  for  services 
performed  by  the  unaffiliated  service 
providers  on  behalf  of  the  affiliated  title 
companies.  If  a  lender  requires  a 
consumer  to  use  an  affiliated  company 
for  title  services,  then  the  fees  the 
consmner  pays  to  the  affiliate  company 
should  be  subject  to  zero  percent 
tolerance,  even  if  the  affiliate  uses 
vendors  to  perform  the  title  services. 

The  Bureau  has  also  considered  the 
comments  about  the  application  of  the 
zero  percent  tolerance  rule  to  transfer 
taxes.  The  Bureau  believes  that  a 
creditor  should  be  able  to  obtain 
information  about  transfer  taxes  with 
considerable  precision  based  on  its 
knowledge  of  the  real  estate  settlement 
process  and  resources  it  has  available, 
such  as  software  that  permits  a  creditor 
to  estimate  transfer  taxes  with 
considerable  precision,  even  thovigh  it  is 
originating  a  loan  in  a  geographical  area 
with  which  it  is  unfamiliar.  In  addition, 
the  amount  of  transfer  taxes  could  be 
obtained  through  other  sources,  such  as 
directly  from  the  government  authority 
of  the  jurisdiction  where  the  transaction 
is  taking  place.  Further,  because  the 
final  rule  reflects  the  current  rule,  the 
Bureau  believes  that  creditors  have 
already  adapted  to  this  requirement. 
Further,  the  adoption  of 
§  1026.19(e)(3)(iv)  in  this  final  rule,  as 
discussed  below,  offers  a  level  of 
flexibility  for  the  creditor  to  make 
adjustments  to  its  estimate  for  transfer 
taxes  similar  to  the  current  rule  under 


Regulation  X  ij  the  amount  of  transfer 
taxes  increases  because  of  a  changed 
circumstance  or  borrower-requested 
change.  Lastly,  as  noted  above,  the 
Bureau  has  added  a  comment  to 
§  1026.19(e)  to  define  “affiliate”  for 
purposes  of  §  1026.19(e)  by  explaining 
that  it  has  the  same  meaning  as  in 
§  1026.32(b)(2)  in  current  subpart  E  of 
Regulation 

19(e){3)(ii)  Limited  Increases  Permitted 
for  Certain  Charges 

Proposed  §  1026.19(e)(3)(ii)  would 
have  permitted  the  sum  of  recording 
fees  and  all  charges  for  non-affiliated 
third-pcirty  services  for  which  the 
creditor  permits  the  consumer  to  shop 
for  a  provider  other  than  those 
identified  by  the  creditor,  to  increase  by 
ten  percent  for  the  purposes  of 
determining  good  faith.  Proposed 
comment  19(e)(3)(ii)-l  would  have 
explained  that  §  1026.19(e)(3)(ii) 
provides  that  certain  estimated  charges 
are  in  good  faith  if  the  sum  of  all  such 
charges  paid  by  or  imposed  on  the 
consumer  does  not  exceed  the  sum  of  all 
such  charges  disclosed  pursuant  to 
§  1026.19(e)  by  more  than  ten  percent. 
The  proposed  comment  would  also  have 
explained  that  §  1026.19(e)(3)(ii) 
permits  this  limited  increase  for  only; 

(1)  fees  paid  to  an  unaffiliated  third 
party  if  the  creditor  permitted  the 
consumer  to  shop  for  the  service, 
consistent  with  §  1026.19(e)(l)(vi)(A); 
and  (2)  recording  fees. 

Proposed  comment  19(e)(3)(ii)-2 
would  have  clarified  that  pursuant  to 
§  1026. 19(e)(3)(ii),  whether  an 
individual  estimated  charge  subject  to 
§  1026.19(e)(3)(ii)  is  in  good  faith 
depends  on  whether  the  sum  of  all 
charges  subject  to  §  1026.19(e)(3)(ii) 
increase  by  more  than  ten  percent,  even 
if  a  particular  charge  does  not  increase 
by  more  thaji  ten  percent.  The  proposed 
comment  would  have  also  clarified  that 
§  1026.19(e)(3)(ii)  provides  flexibility  in 
disclosing  individual  fees  by  focusing 
on  aggregate  amounts,  and  would  have 
provided  illustrative  examples. 
Proposed  comment  19(e)(3)(ii)-3  would 
have  discussed  the  determination  of 
good  faith  when  a  consumer  is 
permitted  to  shop  for  a  settlement 
service,  but  either  does  not  select  a 
settlement  service  provider,  or  chooses 
a  settlement  service  provider  identified 
by  the  creditor  on  the  list  required  by 
§  1026.19(e)(l)(vi)(C).  The  proposed 
comment  would  have  explained  that 
§  1026.19(e)(3)(ii)  provides  that  if  the 


Current  §  1026.32(b)(2),  which  sets  the 
definition  of  “affiliate”  in  subpart  E  of  Regulation 
Z,  will  be  renumbered  as  §  1026.32(b)(5)  when  the 
Bureau's  2013  ATR  Final  Rule  becomes  effective  on 
January  10.  2014. 
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creditor  requires  a  service  in  connection 
with  the  mortgage  loan  transaction,  and 
permits  the  consumer  to  shop,  then 
good  faith  is  determined  pursuant  to 
§  1026.19(e)(3){ii)(A),  instead  of 
§  1026.19(e)(3)(i)  and  subject  to  the 
other  requirements  in 
§  1026.19(e)(3)(ii)(B)  and  (C).  The 
proposed  comment  also  would  have 
illustrated  the  requirement  with 
examples. 

Proposed  comment  19(e)(3)(ii)-4 
would  have  discussed  how  the  good 
faith  determination  requirements  apply 
to  recording  fees.  The  proposed 
comment  would  have  explained  that  the 
condition  specified  in 
§  1026.19(e)(3)(ii)(B),  that  the  charge  not 
be  paid  to  an  affiliate  of  the  creditor,  is 
inapplicable  in  the  context  of  recording 
fees.  The  proposed  comment  would 
have  also  explained  that  the  condition 
specified  in  §  1026.19(eK3)(ii)(C),  that 
the  creditor  permits  the  consumer  to 
shop  for  the  service,  is  similarly 
inapplicable.  Therefore,  the  proposed 
comment  would  have  stated  that 
estimates  of  recording  fees  would  only 
have  needed  to  satisfy  the  condition 
specified  in  §  1026.19(e)(3){ii){A)  (j.e., 
that  the  aggregate  amount  increased  by 
no  more  than  ten  percent)  to  be  subject 
to  the  requirements  of  ^ 

§  1026.19(e)(3){ii). 

Comments 

Commenters  expressed  concern  that 
fees  subject  to  the  ten  percent  tolerance 
would  be  restricted  to  fees  paid  to  non¬ 
affiliates  for  services  for  which  creditors 
permit  consumers  to  shop.  A  number  of 
commenters  opposed  the  Bureau’s 
proposal  to  keep  recording  fees  in  the 
ten  percent  tolerance  category.  A 
number  of  commenters  sought  various 
clarifications  of  proposed 
§  1026.19(e)(3)(ii). 

An  industry  trade  association 
representing  mortgage  lenders  asserted 
that  whether  a  consumer  is  able  to  shop 
beyond  the  written  list  of  providers  for 
a  settlement  service  should  not  be  a 
condition  that  determines  whether  the 
ten  percent  tolerance  applies  to  a  fee 
charged  by  a  settlement  service 
provider.  An  industry  trade  association 
representing  banks  asserted  that  the  ten 
percent  tolerance  rule  should  apply  to 
lender-required  service  providers  and 
that  no  tolerance  rules  should  apply  to 
fees  paid  to  settlement  service  providers 
selected  by  the  consumer  without,  or 
regardless  of,  a  creditor’s 
recommendation  because  the  creditor 
has  no  knowledge  of  or  control  over  the 
pricing  set  by  such  providers. 

The  commenters  opposing  the 
application  of  the  ten  percent  tolerance 
to  recording  fees  included  commenters 


that  opposed  the  application  of  the  zero 
percent  tolerance  to  transfer  taxes,  and 
many  based  their  opposition  on  similar 
arguments  they  made  for  transfer  taxes. 

A  large  bank  commenter  observed  that 
recording  fees  can  increase  shortly 
before,  or  even  at,  closing.  A  settlement 
agent  commenter  suggested  that 
applying  the  ten  percent  tolerance  rule 
to  recording  charges  will  delay  closings 
and  harm  consumers.  But  a  law  firm 
employee  commenter  from  a  State  that 
requires  attorneys  to  conduct  real  estate 
closings  suggested  that  the  ten  percent 
tolerance  rule  would  not  negatively 
impact  the  timeliness  of  closings. 

Industry  trade  association 
commenters  representing  banks  and 
mortgage  lenders  observed  that,  in  some 
cases,  the  creditor  may  disclose  an 
amount  for  a  settlement  service  on  the 
original  Loan  Estimate  but  later  on,  the 
service  is  no  longer  required,  due  to 
unexpected  events.  The  commenters 
asserted  that  the  final  rule  should  clarify 
that  the  estimated  amount  for  that 
settlement  service  disclosed  on  the  Loan 
Estimate  be  included  in  the  sum  of  all 
estimated  amounts  for  charges  subject  to 
§  1026.19(e)(3Kii)  for  purposes  of  the 
good  faith  analysis  under 
§  1026.19(eK3)(ii),  because  the  creditor 
could  not  have  predicted  the  occurrence 
of  the  event  that  resulted  in  the 
nonperformance  of  a  lender-required 
service. 

A  large  bank  commenter  requested  the 
Bureau  confirm  ihat  the  ten  percent 
tolerance  applies  where  the  creditor 
permits  the  consumer  to  shop  for  a 
settlement  service,  but  the  consumer 
still  asks  the  creditor  to  select  the 
settlement  service  provider.  The  large 
bank  commenter  also  requested 
•clarification  oh  what  tolerance  rule 
applies  when  the  consumer  asks  the 
creditor  to  select  the  settlement  service 
provider,  even  though  the  creditor 
permits  the  consumer  to  shop  pursuant 
to  §  1026.19(e)(l)(iv)(A),  and  the 
creditor  selects  a  non-affiliate  that  the 
creditor  did  not  disclose  to  the 
consumer  on  the  list  required  by 
§  1026.19(e)(l)(iv)(C). 

Final  Rule 

The  Bureau  has  considered  the 
comments  and  is  adopting 
§  1026.19(e)(3)(ii)  with  minor  revisions 
to  enhance  clarity.  Section 
1026.19(e){3)(ii)  provides  that  an 
estimate  of  a  charge  for  a  third-party 
service  performed  by  an  unaffiliated 
settlement  service  provider  or  a 
recording  fee  is  in  good  faith  if  the 
aggregate  amount  of  such  charges  paid 
by  or  imposed  on  the  consumer  does  not 
exceed  the  aggregate  amount  of  such 
charges  disclosed  under 


§  1026.19(e)(l)(i)  by  more  than  10 
percent,  provided  that  the  creditor 
permits  the  consumer  to  shop  for  the 
third-party  service,  consistent  with 
§  1026.19(e)(l)(vi).  Comments 
19(e)(3)(ii)-l  through  -4  are  adopted 
substantially  as  proposed. 

With  respect  to  applying  the  ten 
percent  tolerance  rule  to  fees  paid  to 
service  providers  recommended  by  the 
creditor,  the  Bureau  believes  there 
needs  to  be  a  determination,  pursuant  to 
§  1026.19(e)(3)(ii),  whether  the  fee  is 
paid  to  an  unaffiliated  third  party  and 
whether  the  creditor  permitted  the 
consumer  to  shop  for  the  service.  The 
Bureau  recognizes  that  some  consumers 
may  ask  their  creditor  or  mortgage 
broker  for  recommendations  when 
selecting  settlement  service  providers; 
however,  the  Bureau  is  concerned  that 
some  creditors  and  mortgage  brokers 
may  try  to  require  the  consumer  to 
select  certain  providers  while  appearing 
to  permit  the  consumer  to  shop  for  a 
provider.  If  the  creditor  or  mortgage 
broker  engages  in  this  practice,  the 
Bureau  believes  that  it  may  raise  similar 
consumer  protection  issues  associated 
with  creditors  developing  “closed  lists’’ 
of  “preferred  providers,”  discussed 
above  in  the  general  section-by-section 
analysis  of  §  1026.19(e)(3). 

The  Bureau  declines  to  incorporate  in 
final  §  1026.19(e)(3)(ii)  some 
commenters’  suggestion  that  the 
estimated  amount  of  a  settlement 
service  be  included  in  the  amount  of 
charges  used  to  conduct  the  good  faith 
analysis  required  by  §  1026.19(e)(3)(ii), 
even  when  the  service  was  not 
performed.  Current  Regulation  X 
provides  that  if  a  service  that  was  listed 
on  the  RESPA  GFE  was  not  obtained  in 
connection  with  the  transaction,  then  no 
amount  for  that  service  should  be 
reflected  on  the  RESPA  settlement 
statement,  and  the  estimated  amount  for 
that  charge  on  the  RESPA  GFE  should 
not  be  included  in  any  amount  used  to 
determine  whether  a  tolerance  violation 
has  occurred.  12  CFR  part  1024,  app.  C. 
HUD  explained  that  the  reason  for 
adopting  this  rule  is  that  allowing  loan 
originators  to  include  in  the  good  faith 
analysis  charges  from  the  RESPA  GFE 
for  settlement  services  that  were  not 
purchased  could  both  induce  loan 
originators  to  discourage  consumers 
from  purchasing  settlement  services  in 
order  to  increase  the  cushion  they  have 
under  the  ten  percent  tolerance  rule  and 
to  disclose  on  the  RESPA  GFE  services 
that  the  consumer  will  not  need  in  the 
transaction.  76  FR  40612,  40614  (July 
11,  2011).  The  final  rule  largely  mirrors 
these  requirements  in  that  if  the  creditor 
discloses  a  cost  estimate  for  a  settlement 
service  on  the  Loan  Estimate,  but  the 
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settlement  service  was  not  obtained,  the 
creditor  cannot  include  the  fee  estimate 
in  the  estimated  aggregate  amount  for 
purposes  of  conducting  the  good  faith 
analysis  under  §  1026.19(e)(3)(ii).  To 
facilitate  compliance,  the  Bureau  is 
adopting  new  comment  19(e){3)(ii)-5. 
Comment  19(e)(3)(ii)-5  explains  that  in 
calculating  the  aggregate  amount  of 
estimated  charges  for  purposes  of 
conducting  the  good  faith  analysis 
pursuant  to  §  1026.19{e)(3)(ii),  the 
aggregate  amount  of  estimated  charges 
must  reflect  charges  for  services  that  are 
actually  performed,  and  provides  an 
illustrative  example.  The  Bureau 
believes  that  the  ten  percent  tolerance 
rule  should  continue  to  apply  to 
recording  fees.  Because  this  is  the 
current  rule  under  Regulation  X,  the 
Bureau  believes  that  creditors  have 
already  adapted.  The  comments  also 
suggested  that  there  was  a  concern  that 
because  recording  fees  can  increase 
shortly  before  closing,  closing  can  be 
delayed  if  a  revised  Loan  Estimate  must 
be  provided.  But  pursuant  to 
§  1026.19(e)(4)(ii),  discussed  below,  a 
creditor  complies  with  §  1026.19(e)(4) 
by  listing  the  revised  recording  fee  in 
the  Closing  Disclosure. 

19(e)(3)(iii)  Variations  Permitted  for 
Certain  Charges 

Section  1024.7(e)(3)  of  Regulation  X 
currently  provides  that  the  amounts 
charged  for  services  other  than  those 
identified  in  §  1024.7(e)(1)  and 
§  1024.7(e)(2)  may  change  at  settlement. 
The  Bureau  proposed  • 

§  1026.19(e)(3)(iii),  which  would  have 
provided  that  estimates  of  the  following 
charges  are  in  good  faith  regardless  of 
whether  the  amount  actually  paid  by  the 
consumer  exceeds  the  estimated  amount 
disclosed,  provided  such  estimates  are 
consistent  with  the  best  information 
reasonably  available  to  the  creditor  at 
the  time  the  disclosures  were  made: 
prepaid  interest:  property  insurance 
premiums:  amounts  placed  into  an 
escrow,  impound,  reserve,  or  similar 
account:  and  charges  paid  to  third-party 
service  providers  selected  by  the 
consumer  consistent  with 
§  1026.19(e)(l)(vi)(A)  that  are  not  on  the 
list  provided  pursuant  to 
§  1026.19(e)(l)(vi)(C).  The  Bureau 
reasoned  that  (1)  certain  types  of 
estimates,  such  as  those  for  property  - 
insurance  premiums,  may  change 
significantly  after  the  original 
disclosures  required  under 
§  1026.19(e)(l)(i)  are  provided:  and  (2) 
the  existing  Regulation  X  rule  would  be 
improved  and  compliance  facilitated  by 
specifically  identifying  which  items  are 
included  in  this  category. 


Proposed  comments  19(e)(3)(iii)-l, 

-2,  and  -3  would  have  clarified  that  the 
disclosures  for  items  subject  to 
§  1026.19(e)(3)(iii)  must  be  made  in 
good  faith,  even  though  good  faith  is  not 
determined  pursuant  to  a  comparison  of 
estimated  amounts  and  actual  costa.  The 
proposed  comments  would  have 
clarified  that  the  disclosures  must  be 
made  according  to  the  best  information 
reasonably  available  to  the  creditor  at 
the  time  the  disclosures  are  made.  The 
Bureau  stated  in  the  proposal  that  it  was 
concerned  that  unscrupulous  creditors 
could  underestimate,  or  fail  to  include 
estimates  for,  the  items  subject  to 
§  1026.19(e)(3)(iii)  and  mislead 
consumers  into  believing  the  cost  of  the 
mortgage  loan  is  less  than  it  actually  is. 
The  Bureau  also  stated  in  the  proposal 
its  belief  that  this  concern  must  be 
balanced  against  the  fact  that  some 
items  may  change  significantly  aad 
legitimately  prior  to  consummation. 
Further,  the  Bureau  stated  that  while  the 
creditor  should  include  estimates  for  all 
fees  “the  borrower  is  likely  to  incur,’’  it 
may  not  be  reasonable  to  expect  the 
creditor  to  know  every  fee,  no  matter 
how  uncommon,  agreed  to  by  the 
consumer,  for  example  in  the  purchase 
and  sale  agreement,  prior  to  providing 
the  estimated  disclosures.  The  proposal 
would  have  struck  a  balance  between 
these  considerations  by  imposing  a 
general  good  faith  requirement. 

Accordingly,  proposed  comment 
19(e)(3)(iii)— 1  would  have  explained 
that  estimates  of  prepaid  interest, 
property  insurance  premiums,  and 
impound  amounts  must  be  consistent 
with  the  best  information  reasonably 
available  to  the  creditor  at  the  time  the 
disclosures  are  provided.  Proposed 
comment  19(e)(3)(iii)-l  would  have 
explained  that  differences  may  exist 
between  the  amounts  of  charges  subject 
to  §  1026.19(e)(3)(iii)  disclosed  pursuant 
to  §  1026.19(e)(l)(i)  and  the  amounts  of 
such  charges  paid  by  or  imposed  upon 
the  consumer,  so  long  as  the  original 
estimated  charge,  or  lack  of  an  estimated 
charge  for  a  particular  service,  was 
based  on  the  best  information 
reasonably  available  to  the  creditor  at 
the  time  the  disclosure  was  provided. 
The  proposed  comment  would  have 
illustrated  the  requirement  with  em 
example. 

Proposed  comment  19(e)(3)(iii)-2 
would  have  discussed  the  good  faith 
requirement  for  required  services 
chosen  by  the  consumer  that  the 
consumer  has  been  permitted  to  shop 
for,  consistent  with 
§  1026.19(e)(l)(vi)(A).  It  would  have 
explained  that,  if  a  service  is  required 
by  the  creditor,  and  the  creditor  permits 
the  consumer  to:  shop  for  that  service. 


provides  the  written  list  of  providers,/ 
and  the  consumer  chooses  a  service 
provider  that  is  not  on  the  list  to 
perform  that  service,  then  the  actual 
amounts  of  such  fees  need  not  be 
compared  to  their  original  estimates. 

Proposed  comment  19(e)(3)(iii)-2 
would  have  further  clarified  that  the 
original  estimated  charge,  or  lack  of  an 
estimated  charge  for  a  particular  service, 
must  be  made  based  on  the  best 
information  reasonably  available  to  the 
creditor  at  that  time  and  would  have 
illustrated  the  requirement  with  an 
example.  The  proposed  comment  would 
have  also  clarified  that  if  the  creditor 
permits  the  consumer  to  shop  consistent 
with  §  1026.19(e)(l)(vi)(A)  but  fails  to 
provide  the  list  required  by 
§  1026.19(e)(l)(vi)(C),  then  good  faith  is 
determined  pursuant  to 
§  1026.19(e)(3)(ii)  instead  of 
§  1026.19(e)(3)(iii)  regardless  of  the 
provider  selected  by  the  consumer, 
unless  the  provider  is  an  affiliate  of  the 
creditor,  in  which  case  good  faith  is 
determined  pursuant  to 
§  1026.19(e)(3)(i). 

Proposed  comment  19(e)(3)(iii)-3 
would  have  clarified  the  good  faith 
requirement  for  optional  settlement 
services  (i.e.,  service  that  are  not  lender- 
required)  chosen  by  the  consumer.  It 
would  have  explained  that  differences 
between  the  amounts  of  estimated 
charges  for  services  not  required  by  the 
creditor  disclosed  pursuant  to 
§  1026.19(e)(l)(i)  and  the  amounts  of 
such  charges  paid  by  or  imposed  on  the 
consumer  do  not  necessarily  constitute 
a  lack  of  good  faith  and  would  have 
illustrated  the  requirement  with  an 
example.  Proposed  comment 
19(e)(3)(iii)-3  would  have  also 
explained  that  the  original  estimated 
charge,  or  lack  of  an  estimated  charge 
for  a  particular  service,  must  still  be 
made  based  on  the  best  information 
reasonably  available  to  the  creditor  at 
the  time  that  the  estimate  was  provided, 
and  would  have  illustrated  the 
requirement  with  an  example. 

Comments 

The  Bureau  received  a  number  of 
comments  seeking  various  adjustments 
and  clarifications.  Although  an  industry 
trade  association  representing  affiliated 
real  estate  businesses  expressed  support 
for  the  inclusion  of  property  insurance 
premiums  in  the  category  of  charges  not 
subject  to  a  tolerance,  even  if  the 
insurance  provider  is  a  lender  affiliate, 
at  least  one  industry  commenter  sought 
clarification  on  whether  property 
insurance  premiums  would  have  been 
subject  to  tolerances.  The  commenter 
asserted  that  property  insurance 
premiums  should  not  be  subject  to 
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limitations  on  increases  because  there 
are  too  many  variables  that  ultimately 
determine  the  premium  amount  due  at 
closing  on  a  consumer’s  property 
insurance  policy. 

Some  industry  commenters  asked  the 
Bureau  to  clarify  that  property  taxes, 
insurance  premiums  and  homeowner’s 
association,  condominium,  and  - 
cooperative  fees  are  included  in  the 
costs  subject  to  proposed 
§  1026.19(e){3)(iii),  regardless  of 
whether  these  costs  would  have  been 
placed  into  an  escrow  or  similar 
account.  An  industry  trade  association 
representing  community  associations 
stated  their  belief  that  the  good  faith 
requirement  would  impose  a  burden  on 
its  members.  The  commenter  expressed 
concern  that  the  final  rule  would 
succeed  in  encouraging  consumer 
shopping,  which  in  turn  would  increase 
the  number  of  information  requests  to 
community  associations  to  which  they 
must  respond.  The  commenter  was  also 
concerned  that  the  definitions  of 
application  and  business  day  with 
respect  to  the  original  Loan  Estimate 
delivery  requirement  would  impose 
additional  burden  on  community 
associations  by  shortening  the  amount 
of  time  community  associations  would 
have  to  respond  to  creditor  inquiries. 

The  commenter  further  expressed 
concern  that  under  State  consumer 
protection  laws,  community 
associations  may  be  held  liable  if  there 
is  a  difference  between  the  estimated 
cost  of  community  association 
assessments  and  the  actual  cost  of  the 
assessments.  The  commenter  asserted 
that  the  Bureau  should  encourage 
creditors  to  use  information  about 
association  assessments  provided  by 
either  the  seller  or  the  buyer  when 
preparing  the  Loan  Estimate. 

State  bar  associations  and  individual 
law  firm  commenters  from  States  that 
require  attorneys  to  conduct  real  estate 
closings  requested  that  the  Bureau 
include  attorney  and  title-related  fees  in 
final  §  1026.19{e)(3)(iii).  They  asserted 
that  it  is  inappropriate  to  subject  these 
fees  to  limitations  on  increases  because 
the  provision  of  legal  services  is  not  a 
commodity  and  thus,  cannot  be  priced 
as  such.  Further,  the  commenters 
asserted  that  price  limitations  are  not 
necessary  because  of  existing 
competitive  pressures  in  the  market. 
They  also  expressed  concern  that 
applying  tolerance  rules  to  their  fees 
would  incent  creditors  to  require 
consumers  to  use  certain  lender-selected 
prroviders  to  control  closing  costs. 

Two  national  consumer  advocacy 
groups  questioned  the  inclusion  of 
prepaid  interest  in  proposed 
§  1026.19(e)(3)(iii).  The  commenters 


asserted  that  the  creditor  should  not 
have  any  difficulty  calculating  prepaid 
interest  if  the  creditor  knows  the  closing 
date  and  the  loan’s  interest  rate.  The 
commenters  asserted  creditors  should 
be  encouraged  to  provide  new,  timely 
disclosures,  rather  being  permitted  to 
provide  misleading  disclosures  of  costs 
that  are  known  to  the  creditor.  Industry 
trade  associations  representing  banks 
and  mortgage  lenders  asserted  that  the 
Bureau  should  require  creditors  to  list 
the  maximum  possible  amount  of 
prepaid  interest  that  could  be  paid  by  or 
imposed  on  the  consumer  on  the 
original  Loan  Estimate  because  it  will 
enhance  the  ability  of  the  consumer  to 
shop  and  compare  loans.  It  appears  that 
the  commenters  are  concerned  that 
without  imposing  this  requirement, 
some  creditors  may  underestimate 
prepaid  interest. 

These  trade  association  commenters 
also  requested  that  the  Bureau  confirm 
that  owner’s  title  insurance  and  other 
charges  for  services  that  the  creditor 
does  not  require  are  not  subject  to  the 
tolerance  rules,  even  if  they  are 
provided  by  an  affiliate  of  the  creditor. 

A  settlement  agent  commenter  also 
asserted  that  the  good  faith  requirement 
should  not  apply  to  costs  that  the 
consumer  incur  for  settlement  services 
not  required  by  the  creditor.  A 
community  bank  commenter  stated  that 
it  strongly  recommended  that  settlement 
provider  fees  should  not  be  subject  to 
tolerances  if  tbe  provider  of  that  service 
was  not  listed  on  the  written  list  of 
providers  the  creditor  provides  to  the 
consumer.  Finally,  a  law  firm 
commenter  and  a  State  association 
representing  land  title  agents  asserted 
that  the  Bureau  appears  to  have 
eliminated  the  category  of  settlement 
service  fees  not  subject  to  any  tolerance 
that  exists  in  current  Regulation  X. 

Final  Rule 

The  Bureau  has  considered  the 
comments  and  is  adopting 
§  1026.19(e)(3)(iii)  and  comments 
19(e)(3)(iii)-l  through  -3  substantially  . 
as  proposed,  with  revisions  to  enhance 
clarity  with  respect  to  determining  good 
faith  under  §  1026.19(e)(3)(iii).  The  final 
rule  also  clarifies  the  treatment  of 
optional  settlement  services  (i.e., 
services  not  required  by  thedender).  See 
§  1026.19(e)(3Kiii)(E).  Tbe  Bureau 
believes  that  §  1026.19(e)(3)(iii)  strikes 
the  appropriate  balance  between  the  risk 
that  some  creditors  may  intentionally 
engage  in  bait  and  switch  tactics,  against 
the  fact  that  some  items  may  charige 
significantly  and  legitimately  prior  to 
consummation.  For  example,  the  Bureau 
believes  that  prepaid  interest  is  one 
such  item  and  should  be  included  in 


§  1026.19(e)(3)(iii).  The  Bureau  believes 
that  the  risk  that  creditors  may 
intentionally  manipulate  the  disclosure 
of  prepaid  interest  is  low,  compared  to 
fees  in  the  zero  or  ten  percent  tolerance 
categories,  and  the  good  faith 
requirement  in  §  1026.19(e)(3)(iii)  will 
deter  intentional  underestimation  of 
prepaid  interest.  On  a  related  issue,  the 
argument  made  by  some  commenters 
that  creditors  should  be  required  to 
disclose  the  maximum  possible  amount 
of  prepaid  interest  that  the  consumer 
may  pay  at  closing  on  the  original  Loan 
Estimate  is  inconsistent  with  the  good 
faith  requirement  in  the  final  rule. 

The  Bureau  does  not  believe  that 
charges  related  to  owner’s  title 
insurance  should  be  included  in  the 
cbrnges  not  subject  to  tolerances.  Under 
current  Regulation  X,  such  fees  are 
subject  to  the  ten  percent  tolerance  rule. 
The  Bureau  believes  that  changing  the 
current  rule  weakens  consumer 
protection.  The  Bureau  also  believes 
that  attorney  fees  for  conducting 
closings  and  title-related  services  in 
States  that  require  attorneys  to  conduct 
real  estate  closings  should  be  subject  to 
a  tolerance.  In  these  States,  the  attorney 
is  performing  services  that  a  settlement 
agent  would  provide,  and  thus,  the 
attorney  fees  should  be  subject  to  the 
same  tolerance  rules  as  settlement  agent 
charges.  Additionally,  the  Bureau 
believes  that  the  fees  for  conducting 
closings  can  be  estimated  with 
considerable  accuracy  at  the  time  the 
Loan  Estimate  is  provided.  Further, 
these  fees  can  be  adjusted  in  cases  of 
changed  circumstances  or  borrower- 
requested  changes. 

With  respect  to  the  concern  that 
creditors  may  require  consumers  to  use 
certain  providers  to  control  costs  if 
attorney  fees  are  subject  to  the  tolerance 
rules,  the  Bureau  has  addressed  the 
potential  impact  of  the  tolerance  rules 
on  competition  in  the  general  section- 
by-section  analysis  of  §  1026.19(e)(3), 
and  has  concluded  that  this  final  rule 
may  actually  enhance  competition  in 
the  market  for  settlement  service 
providers.  In  response  to  the  argument 
that  price  limitations  on  attorney  fees 
are  not  necessary  because  of  market 
forces,  tbe  Bureau  notes  that  the  final 
rule  does  not  limit  what  an  attorney 
may  charge  for  conducting  settlement 
services.  The  only  limitation  these  rules 
set-on  attorney  fees  for  conducting 
closings  and  title-related  services  is  the 
limitation  on  the  amount  by  which  the 
actual  fee  paid  by  or  imposed  on  the 
consumer  for  such  services  may  exceed 
the  estimated  fee  for  such  services 
disclosed  on  the  Loan  Estimate.  Further, 
as  discussed  above,  under  the  final  rule 
estimated  closing  costs  will  be  able  to  be 
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revised  to  reflect  cost  increases  due  to 
a  changed  circumstance  or  borrower- 
requested  changes.  In  this  regard  rule 
mirrors  current  Regulation  X. 

The  Bureau  does  not  believe  that 
optional  services  chosen  by  the 
consumer  should  be  exempt  from  the 
good  faith  requirement.  As  discussed 
above,  both  RESPA  and  TILA  establish 
good  faith  requirements  related  to 
closing  costs,  which  includes  optional 
services  chosen  by  the  consumer.  In 
response  to  concerns  raised  by  the 
industry  trade  association  representing 
community  associations,  the  Bureau  has 
adjusted  comment  19(eK3){iii)-l  to 
clarify  that  the  “reasonably  available” 
stcmdard  in  §  1026.19(e)(3)(iii)  means 
that  the  estimate  for  a  charge  subject  to 
§  1026.19(e)(3)(iii)  was  obtained  by  the 
creditor  through  due  diligence.  As 
applied  to  community  association 
assessments,  this  means  that  the 
creditor  normally  may  rely  on  the 
representations  of  the  consumer  or 
seller.  The  Bureau  notes  that  this 
“reasonably  available”  standard  is  the 
same  “reasonably  available”  standard 
for  estimated  disclosures  set  forth  in 
comment  17(c)(2)(i)-l  of  Regulation  Z, 
and  thus,  final  comment  19(e)(3)(iii)-l 
contains  a  reference  to  comment 
17(cK2)(i)-l. 

Finally,  as  noted  above,  a  number  of 
the  commenters  sought  clarification  on 
various  other  aspects  of  the  proposal.  As 
is  currently  the  case  under  Regulation 
X,  final  §  1026.19(e)(3)(iii)  provides  that 
property  insurance  premiums  are 
included  in  the  category  of  settlement 
charges  not  subject  to  a  tolerance, 
whether  or  not  the  insurance  provider  is 
a  lender  affiliate.  The  final  rule  also 
mirrors  current  Regulation  X  in  that 
property  insurance  premiums,  property 
taxes,  homeowner’s  association  dues, 
condominium  fees,  and  cooperative  fees 
are  subject  to  tolerances  whether  or  not 
they  are  placed  into  an  escrow, 
impound,  reserve,  or  similar  account. 

On  tffe  question  of  whether  proposed 
§  1026.19(e)(3)(iii)  would  have  included 
fees  paid  to  service  providers  that  were 
not  listed  on  the  written  list  of  service 
providers  set  forth  in 
§  1026.19{e)(l)(vi)(C),  comment 
19(e)(3)(iii)-2  provides  guidance  on  this 
question.  With  respect  to  the  question 
whether  proposed  §  1026.19(e)(3)(iii) 
would  have  included  fees  paid  to  lender 
affiliates  for  an  optional  settlement 
service,  charges  for  third-party  services 
not  required  by  the  creditor  (other  than 
owner’s  title  insurance)  are  not  subject 
to  a  tolerance  category,  even  if  a  lender 
affiliate  provides  them.  The  Bureau 
recognizes  that  this  position  may  appear, 
to  be  at  odds  with  the  general  treatment 
of  affiliate  fees.  However,  the  Bureau 


believes  that  the  optional  nature  of  such 
services  means  that  consumers  may 
decide  not  to  purchase  these  services 
later  in  the  origination  process,  or 
choose  a  provider  that  offers  a  better 
price  for  the  service.  The  Bureau 
believes  that  these  factors  distinguish 
fees  paid  to  affiliates  for  optional 
services  from  fees  paid  to  affiliates  for 
lender-required  services.  Accordingly, 
the  Bureau  believes  that  it  is  not 
necessary  to  subject' fees  paid  to 
affiliates  for  optional  services  to  zero 
tolerance.  However,  the  Bureau  expects 
to  closely  monitor  the  implementation 
of  this  final  rule,  including  §  1026.19(e). 

19(e)(3)(iv)  Revised  Estimates 

Regulation  X  §  1024.7(f)  currently 
provides  that  the  estimates  included  on 
the  RESPA  GFE  are  binding,  subject  to 
six  exceptions.  The  Bureau  proposed  to 
incorporate  §  1024.7(f)  in 
§  1026.19(e)(3)(iv),  which  would  have 
provided  that,  for  purposes  of 
determining  good  faith  under 
§  1026.19(e)(3)(i)  and  (ii),  a  charge  paid 
by  or  imposed  on  the  consumer  may 
exceed  the  originally  estimated  charge  if 
the  revision  is  caused  by  one  of  the  six 
reasons  identified  in 
§  1026.19(e)(3)(iv)(A)  through  (F). 
Proposed  comment  19(e)(3)(iv)-l  would 
have  clcuified  the  general  requirement  of 
§  1026.19(e)(3)(iv).  The  Bureau  stated  in 
the  proposal  that  it  agreed  that  there 
would  be  certain  situations  that  could 
legitimately  cause  increases  over  the 
amounts  originally  estimated,  and  that 
the  regulations  should  provide  a  clear 
mechanism  for  providing  revised 
estimates  in  good  faith.  Consistent  with 
current  Regulation  X,208  proposed 
comment  19(e)(3)(iv)-2  would  have 
clarified  that,  to  satisfy  the  good  faith 
requirement,  revised  estimates  may 
increase  only  to  the  extent  that  the 
reason  for  revision  actually  caused  the 
increase  and  would  have  provided  an 
illustrative  example  of  this  requirement. 
Proposed  comment  19(e)(3)(iv)-3  would 
have  clarified  the  documentation 
requirements  related  to  the  provision  of 
revised  estimates.  Regulation  X 
§  1024.7(f)  contains  a  separate 
regulatory  provision  related  to 
documentation  requirements.  The 
Bureau  stated  in  the  proposal  that  it 
believed  that  this  requirement  would 
have  been  encompassed  within  the 
requirements  the  Bureau  proposed  in 
§  1026.25  with  respect  to  recordkeeping. 
The  proposed  comment  would  have 
clarified  that  the  creditors  must  retain 
records  demonstrating  conipliance  with 
the  requirements  of  §  1026.19(e)  in  order 
to  comply  with  §  1026.25.  The  proposed 
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comment  would  have  also  provided 
illustrative  examples. 

A  mortgage  broker  commenter 
asserted  that  the  Bureau  should  expemd 
the  categories  of  valid  reasons  for 
revisions  to  include  mistakes  made  by 
mortgage  brokers.  The  Bureau  has 
considered  the  comment  but  believes 
that  mistakes  made  by  the  mortgage 
broker  should  not  be  included  among 
the  valid  reasons  for  a  settlement  charge 
to  exceed  the  amount  originally 
estimated  for  the  charge.  As  a  general 
matter,  errors  are  not  a  basis  for  revising 
Loan  Estimates,  and  the  Bureau  does  not 
believe  that  mortgage  broker  errors 
should  be  treated  differently  than  other 
errors. 

A  community  bank  commenter  stated 
that  the  Bureau  should  clarify  that 
creditors  are  permitted  to  provide 
updated  disclosures  to  borrowers 
anytime,  even  though  the  change  is  an 
increase  beyond  the  applicable 
tolerance  threshold.  In  consideration  of 
this  comment,  the  Bureau  has  revised 
proposed  §  1026.19(e)(3)(iv)  and 
comment  19(e)(3)(iv)-l.  The  Bureau 
believes  that  the  revisions  will  clarify 
that  §  1026.19(e)(3)(iv)  does  not  prohibit 
a  creditor  from  providing  updated 
disclosures.  Rather,  §  1026.19(e)(3)(iv) 
provides  an  exception  to  the  general 
rule  in  §  1026.19(e)(3)(i)  and  (ii)  that  a 
charge  paid  by  or  imposed  on  the 
consumer  must  be  compared  to  the 
amount  in  the  original  Loan  Estimate. 

As  adopted,  §  1026.19(e)(3)(iv) 
provides  that  for  purposes  of 
determining  good  faith  under 
§  1026.19(e)(3)(i)  and  (ii),  a  creditor  may 
use  a  revised  estimate  of  a  charge 
instead  of  the  amount  originally 
disclosed  under  §  1026.19(e)(l)(i)  if  the 
revisions  is  due  to  one  of  the  reasons  set 
forth  in  §  1026.19(e)(3)(iv)(A)  through 
(F).  Comment  19(e)(3)(iv)-l  explains 
that  §  1026.19(e)(3)(iv)  provides  the 
exception  to  the  rule  that  pursuant' to 
§  1026.19(e)(3)(i)  and  (ii),  good  faith  is 
determined  by  calculating  the  difference 
between  the  estimated  charges 
originally  provided  under 
§  1026.19(e)(l)(i)  and  the  charges  paid 
by  or  imposed  on  the  consumer.  It 
clarifies  that  pursuant  to 
§  1026.19(e)(3)(iv),  for  purposes  of 
determining  good  faith  under 
§  1026.19(e)(3)(i)  and  (ii),  the  creditor 
may  use  a  revised  estimate  of  a  charge 
instead  of  the  amount  originally 
disclosed  under  §  1026.T9(e)(l)(i)  if  the 
revision  is  due  to  one  of  the  reasons  set 
forth  in  §  1026.19(e)(3)(iv)(A)  through 
(F).  Comments  19(e)(3)(iv)-2  and  -3  are 
adopted  as  proposed. 
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19(e)(3)(iv)(A)  Changed  Circumstance 
Affecting  Settlement  Charges 

In  general.  Section  1024.7(f)(1)  of 
Regulation  X  currently  provides  that  a 
revised  RESPA  GFE  may  be  provided  if 
changed  circumstances  result  in 
increased  costs  for  any  settlement 
service  such  that  charges  at  settlement 
would  exceed  the  tolerances  for  those 
charges.  The  Bureau  proposed 
§  1026.19(e)(3)(iv)(A),  which  would 
have  also  provided  that  a  valid  reason 
for  re-issuance  exists  when  changed 
circumstances  cause  estimated  charges 
to  increase  or,  for  those  charges  subject 
to  §  1026.19(e)(3)(ii),  cause  the  sum  of 
all  such  estimated  charges  to  increase  by 
more  than  ten  percent.  Proposed 
comment  19(e)(3)(iv)(A)-l  would  have 
provided  further  explanation  of  this 
requirement  and  would  have  included 
several  examples.  The  Bureau  stated  in 
the  proposal  its  belief  that  creditors 
should  be  able  to  provide  revised 
estimates  if  certain  situations  occur  that 
increase  charges. 

Changed  circumstance.  Section 
1024.2  in  current  Regulation  X  generally 
defines  changed  circumstances  as 
information  and  events  that  warrant 
revision  of  the  estimated  amounts 
included  on  the  RESPA  GFE.  The 
Bureau  proposed  a  similar  definition, 
but  with  certain  changes  to  address 
feedback  that  it  had  received  suggesting 
that  there  was  confusion  about  the 
Regulation  X  definition.  Thus,  the 
Bureau  proposed  in 
§  1026.19(e)(3)(iv)(A)  to  define  a 
changed  circumstance  as;  (1)  An 
extraordinary'  event  beyond  the  control 
of  any  interested  party  or  other 
unexpected  event  specific  to  the 
consumer  or  transaction;  (2)  information 
specific  to  the  consumer  or  transaction 
that  the  creditor  relied  upon  when 
providing  the  disclosures  and  that  was 
inaccurate  or  subsequently  changed;  or 
(3)  new  information  specific  to  the 
consumer  or  transaction  that  was  not 
relied  on  when  providing  the 
disclosures. 

This  proposed  definition,  most 
significantly,  would  have  omitted  the 
fourth  prong  of  the  existing  definition  of 
changed  circumstances:  ‘‘[ojther 
circumstances  that  are  particulcU'  to  the 
borrower  or  transaction,  including 
boundary  disputes,  the  need  for  flood 
insurance,  or  environmental  problems.” 
The  Bureau  suggested  in  the  proposal 
that  the  items  listed  in  the  fourth  prong 
were  already  covered  by  other  elements 
of  the  definition  and  questioned 
whether  the  overlap  had  contributed  to 
the  industry  uncertainty  surrounding 
what  scenarios  constitute  a  changed 
circumstance  under  the  current 


definition  of  changed  circumstances  in 
-Regulation  X.  The  Bureau  sought 
comment  on  whether  its  proposed 
definition  of  changed  circumstances 
was  appropriate,  and  specifically  on 
whether  there  are  scenarios  that  should 
be  considered  a  changed  circumstance 
that  would  not  be  captured  under  any 
of  the  three  prongs  set  forth  in  the 
proposed  definition. 

Proposed  comment  19(e)(3)(iv)(A)-2 
would  have  provided  additional 
elaboration  on  the  proposed  definition 
and  would  have  provided  several 
examples  of  changed  circumstances. 
Proposed  comment  19(e)(3)(iv)(A)-3 
would  have  explained  how  the  « 
definition  of  application  under 
§  1026.2(a)(3)  relates  to  the  definition  of 
changed  circumstances  under 
§  1026.19(e)(3)(iv)(A).  The  proposed 
comment  would  have  explained  that 
although  a  creditor  is  not  required  to 
collect  the  consumer’s  name,  monthly 
income,  or  social  security  number  to 
obtain  a  credit  report,  the  property 
address,  em  estimate  of  the  value  of  the 
property,  or  the  mortgage  loan  amount 
sought,  for  purposes  of  determining 
whether  an  estimate  is  provided  in  good 
faith  under  §  1026.19(e)(l)(i),  a  creditor 
is  presumed  to  have  collected  these  six 
pieces  of  information.  The  proposed 
comment  would  have  further  explained 
that  if  a  creditor  provides  the 
disclosures  required  by 
§  1026.19(e)(l)(i)  prior  to  receiving  the 
property  address  firom  the  consumer,  the 
creditor  could  not  subsequently  claim 
that  the  receipt  of  the  property  address 
was  a  changed  circumstance,  under 
§  1026.19(e)(3)(iv)(A)  or  (B). 

Industry  commenters  had  mixed 
reactions  to  the  Bureau’s  proposed 
definition  of  changed  circumstances.  A 
regional  bank  holding  company 
commenter  and  a  community  bank 
commenter  stated  that  they  supported 
the  proposed  definition.  In  contrast,  a 
company  that  performs  compliance 
training  and  consulting  services  to 
credit  unions  stated  that  the  Bureau 
should  not  change  the  current  definition 
of  changed  circumstances  because  the 
change  is  not  required  by  the  Dodd- 
Frank  Act.  The  commenter  also  asserted 
that  changing  the  definition  of  changed 
circumstances  would  result  in  an 
extended  implementation  period.  A 
national  provider  of  title  insurance  and 
settlement  services  stated  that  the 
Bureau  should  conduct  more  research  as 
to  the  most  common  changed 
circumstances  that  occur  in  transactions 
that  would  be.  subject  to  §  1026.19(e) 
and  (f). 

Some  commenters,  including  an 
industry  trade  association  representing 
Federally-chartered  credit  unions. 


objected  to  the  Bureau’s  proposal  to 
omit  the  fourth  prong  in  the  current 
definition  of  changed  circumstances. 

The  commenters  expressed  concern  that 
the  elimination  of  the  fourth  prong 
meant  that  situations  such  as  boundary 
disputes,  which  are  included  as 
instances  of  changed  circumstances 
under  the  current  definition,  would  not 
be  included  under  the  Bureau’s  final 
rule.  However,  this  commenter  also 
asserted  that  the  Bureau  should  provide 
additional  guidance  on  what  scenarios 
would  be  included  in  the  fourth  prong 
of  the  definition  of  changed 
circumstances  if  it  retains  the  fourth 
prong  in  the  final  rule. 

Several  industry  trade  association 
commenters  asserted  that  the  Bureau 
should  expand  the  definition  of 
“changed  circumstances.”  Industry 
trade  association  commenters 
representing  banks  and  mortgage 
lenders  asserted  that  the  Bureau  should 
treat  the  scenario  of  a  loan  exceeding 
the  points  and  fees  thresholds  for  a 
qualified  mortgage,  HOEPA  loan,  or  a 
qualified  residential  mortgage  as  a 
changed  circumstance.  In  the 
alternative,  they  asserted  that  the 
Bureau  should  allow  the  creditor  to 
deny  the  loan  when  the  applicable 
threshold  has  been  exceeded.  An 
industry  trade  association  representing 
Federally-charted  credit  unions  asserted 
that  the  proposed  definition  of  changed 
circumstances  should  be  expanded  to 
include  situations  where  the  consumer 
increases  the  down  payment  amount 
because  it  is  very  likely  that  settlement 
charges  will  change  as  a  result  of  the 
increase  in  the  down  payment  amount. 
The  commenter  also  stated  that  changed 
circumstances  should  include  situations 
where  the  seller  changes  a  condition 
that  would  result  in  a  change  to 
estimated  costs  disclosed  on  the  Loan 
Estimate. 

Several  industry  commenters  urged 
the  Bureau  to  change  the  proposed 
definition  of  changed  circumstaiftes  so 
that  the  term  “unexpected  event”  is 
understood  to  mean  an  “unexpected 
event”  from  the  creditor’s  point  of  view. 
Most  of  the  commenters  asserted  that 
the  change  would  reduce  the  incentive 
for  the  consumer  to  withhold 
information.  Additional  commenters 
requested  clarification  with  respect  to 
the  term  “interested  party,”  asserting 
that  such  clarification  was  necessary  so 
that  the  creditor  is  not  responsible  for 
matters  under  the  control  of  other 
parties. 

A  State  bankers  association  also 
requested  guidance  on  whether  a  change 
io  the  loan  amount  or  monthly  payment 
would  be  considered  a  changed 
circumstance,  if  it  does  not  result  in  a 
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cost  increase  or  in  the  APR  becoming 
inaccurate.  The  commenter  reported 
that  its  members  have  been  advised  by 
their  regulators  to  reissue  the  RESPA 
GFE  in  such  circumstances  and  asserted 
that  this  guidance  has  resulted  in 
compliance  burden. 

A  large  bank  commenter  expressed 
concern  that  proposed 
§  1026.19(e)(3)(iv)(A)  would  not  permit 
a  creditor  to  reset  estimates  for  purposes 
of  the  good  faith  analysis  under 
§  1026.19(e)(3)(ii)  unless  the  aggregate 
amount  of  all  such  charges  increased  by 
more  than  ten  percent  due  to  a  changed 
circumstance.  The  commenter  also 
observed  that  the  current  definition  of 
changed  circumstances  sets  forth  what 
situations  are  not  considered  changed 
circumstances.  The  commenter  sought 
clarification  on  whether  creditors  may 
assume  that  situations  that  are  not 
changed  circumstances  under  the 
current  definition  of  changed 
circumstances  would  be  considered 
changed  circumstances  under  the 
proposed  definition. 

Lastly,  a  large  bank  commenter  stated 
that  the  Bureau  must  provide  additional 
clarity  on  whether  it  plans  to  issue 
guidance  on  changed  circumstances  that 
is  similar  to  the  HUD  RESPA  FAQs,  or 
if  the  Bureau  plans  to  adopt  the  HUD 
RESPA  FAQs  that  address  changed 
circumstances.  The  commenter  stated 
that  the  HUD  RESPA  FAQs  were  critical 
to  creditors’  ability  to  establish 
compliance  programs.  Similarly,  a 
software  vendor  commenter  requested 
that  the  Bureau  clarify  whether  the  HUD 
RESPA  FAQs  on  changed  circumstances 
would  still  be  valid  after  this  rule  is 
finalized. 

Final  Rule 

The  Bureau  has  considered  the 
comments,  and  is  adopting 
§  1026.19(e)(3)(iv)(A)  and  comments 
19(eK3)(iv)(A)-l  through  3  substantially 
as  proposed,  with  revisions  to  enhance 
clarity.  For  the  reasons  stated  below,  the 
Bureau  does  not  believe  that  the 
comments  warrant  material  changes  to 
proposed  §  1026.19(eK3)(iv)(A).  The 
Bureau  believes  that  the  final  rule 
clearly  indicates  that  unless  a  scenario 
falls  under  one  of  the  three  prongs  listed 
under  the  definition  of  changed 
circumstances,  the  scenario  is  not  a 
changed  circumstance.  The  Bureau 
recognizes  that  the  current  definition  of 
changed  circumstance  sets  forth  both 
scenarios  that  are  changed 
circumstances  and  those  that  are  not.^os 
The  Bureau  believes  that  this  is  a 
confusing  formulation,  and  the  Bureau’s 
approach  makes  the  meaning  of  changed 


20^ \2  CFR  1024.2(b). 


circumstances  clearer.  But  the  Bureau 
agrees  that  there  is  value  in  explaining 
what  changed  circumstances  do  not 
include,  and  notes  that  for  purposes  of 
Regulation  Z,  explanations  and 
clarifications  are  generally  set  forth  in 
the  official  staff  commentary  to 
Regulation  Z.  The  Bureau  is  taking  this 
approach.  For  example,  comment 
19(e)(3)(ivKA)-3  explains  that  a  creditor 
may  not  claim  that  a  changed 
circumstance  has  occurred  if  it  provides 
the  Loan  Estimate  pursuant  to 
§  1026.19(e)(l)(i)  without  collecting  any 
of  the  six  items  of  information  that  make 
up  the  definition  of  application.  This 
reflects  the  current  understanding  of 
which  scenarios  are  not  changed 
circumstances. 210 

The  Bureau  also  believes  that  it  is 
appropriate  to  adjust  the  current 
definition  of  changed  circumstances, 
notwithstanding  the  assertion  that  the 
Bureau  should  not  change  the  current 
definition  of  changed  circumstances 
because  it  is  not  required  by  the  Dodd- 
Frank  Act.  The  fact  that  an  industry 
trade  association  representing  Federally- 
chartered  credit  unions  requested 
additional  guidance  on  the  current 
definition  supports  the  Bureau’s  belief 
that  there  is  industry  uncertainty 
surrounding  what  constitute  a  changed 
circumstance.  The  Bureau  does  not 
believe  that  the  changes  this  final  rule 
makes  to  the  current  definition  of 
changed  circumstances  would  result  in 
an  extended  implementation  period 
because  the  Bureau  believes  that  the 
most  significant  change — the 
elimination  of  the  fourth  prong — is  a 
change  to  streamline  the  current 
definition  without  narrowing  the  scope 
of  changed  circumstances.  The  Bureau 
also  does  not  believe  that  additional 
research  is  needed  on  changed 
circumstances  because  the  Bureau 
believes  that  the  most  common 
scenarios  that  should  be  considered  a 
changed  circumstance  are  encompassed 
in  the  fihal  definition. 

The  Bureau  also  declines  to  retain  the 
fourth  prong  in  the  current  definition  of 
changed  circumstances  in  the  final  rule. 
The  Bureau  believes  that  the  final  rule 
encompasses  the  scenarios  that  are 
currently  addressed  by  the  fourth  prong. 
.Comment  19(e)(3)(iv)(A)-2  provides  an 
example  of  how  a  boundary  dispute  is 
considered  a  changed  circumstance. 

The  Bureau  recognizes  that  creditors 
are  incented  not  to  make  loans  that 
exceed  the  points  and  fees  thresholds 
for  qualified  mortgages,  HOEPA  loans, 
or  qualified  residential  mortgages.  If  a 
changed  circumstance  causes  the  loan  to 
exceed  the  application  threshold,  then 


the  creditor  has  a  legitimate  basis  for 
revision.  However,  the  Bureau  does  not 
believe  that  the  fact  that  the  event 
occurred  is,  by  itself,  a  changed 
circumstance.  A  loan  may  exceed  the 
threshold  because  of  mistakes  that  the 
creditor  made  in  the  points  and  fees 
calculation.  As  stated  elsewhere  in  the 
section-by-section  analysis  of 
§  1026.19(e),  creditor  errors  are  not 
legitimate  reasons  for  revising  Loan 
Estimates.  The  Bureau  also  believes  that 
it  is  not  necessary  to  specifically  . 
provide  that  a  creditor  may  deny  a  loan 
once  the  applicable  points  and  fees 
threshold  has  been  exceeded  because 
the  Loan  Estimate  is  not  a  loan 
commitment.  However,  the  Bureau 
reminds  creditors  that  Regulation  B 
contains  requirements  that  apply  when 
the  creditor  denies  a  consumer’s  loan 
application. 

In  response  to  the  assertion  that  the 
definition  of  changed  circumstances 
should  include  a  scenario  where  the 
consumer  increases  the  down  payment 
amount,  the  Bureau  believes  that  to  the 
extent  that  the  act  of  increasing  the 
down  payment  amount  actually 
increased  settlement  charges  subject  to 
the  tolerance  rules  beyond  the 
applicable  tolerance,  then  the  scenario 
would  be  considered  a  valid  reason  for 
re-issuance  under  §  1026.19(e)(3)(iv)(C), 
which  the  Bureau  is  adopting  as 
proposed  for  reasons  discussed  below. 
Additionally,  the  Bureau  believes  that 
scenarios  where  the  seller  changes  a 
condition  that  would  result  in  a  change 
to  estimated  costs  disclosed  on  the  Loan 
Estimate,  are  encompassed  within  the 
definition  of  changed  circumstances. 

With  respect  to  the  argument  that  the 
Bureau  should  change  the  proposed 
definition  of  changed  circumstances  so 
that  the  term  “unexpected  event’’  is 
understood  to  mean  an  “unexpected 
event”  from  the  creditor’s  point  of  view 
because  the  modification  would  reduce 
the  incentive  for  the  consumer  to 
withhold  information,  the  Bureau 
declines.  As  illustrated  in  comment 
19(e)(3)(iv)(A)-2,  the  term  “unexpected 
event”  is  meant  to  encompass  scenarios 
that  involve  changes  that  take  place 
after  the  original  Loan  Estimate  has  been 
provided  to  the  consumer.  The 
consumer  would  not  be  able  to  withhold 
information  about  events  that  have  not 
occurred. 

The  Bureau  declines  to  clarify  the 
term  “interested  party.”  The  Bureau 
believes  that  the  term  “interested  party” 
should  be  interpreted  broadly  because 
mortgage  loan  transactions  are  complex 
and  affect  the  interests  of  many  parties. 
For  example,  the  local  government 
entity  in  which  the  property  is  located 
can  be  considered  an  interested  party 
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b^ause  the  government  entity  has  an 
interest  in  the  transfer  taxes  that  would 
be  collected  upon  the  consummation  of 
the  transaction.  Further,  with  respect  to 
the  assertion  that  clarifying  the  term 
“interested  party”  is  necessary  to  ensure 
that  the  creditor  is  not  responsible  for 
matters  under  the  control  of  other 
parties,  the  Bureau  believes  adopting 
this  position  would  undermine 
§  1026.19(e){l)(ii),  which  provides  that 
the  creditor  is  responsible  for  ensuring 
that  a  mortgage  broker  complies  with 
§  1026.19(e)  when  the  mortgage  broker 
provides  the  disclosures  required  by 
§  1026.19(e).  The  Bureau  also  believes 
that  this  position  contradicts  the 
tolerance  rules,  which  makes  creditors 
responsible  for  providing  reliable 
estimates  of  costs  under  the  control  of 
other  parties,  such  as  third-party 
settlement  service  providers  and 
government  jurisdictions. 

The  Bureau  believes  that  whether  a 
change  to  the  loan  amount  or  monthly 
payment  would  be  considered  a 
changed  circumstance  depends  on 
whether  the  reason  for  the  change  is  a 
scenario  that  is  described  in  one  of  the 
three  prongs  of  the  definition  of 
changed  circumstances.” 

The  Bureau  declines  to  change  the 
proposed  rule  such  that  each  occurrence 
of  a  changed  circumstance  becomes  an 
opportunity  for  a  creditor  to  reset  the 
estimates  used  for  the  good  faith 
analysis  under  §  1026.19(e)(3)(ii). 
Limiting  legitimate  reasons  for  revisions 
for  charges  subject  to  the.ten  percent 
tolerance  rule  to  situations  where  the 
changed  circumstance  causes  the 
aggregate  amount  of  all  such  charges  to 
increase  by  more  than  ten  percent  is  the 
current  rule  under  Regulation  X  and  the 
Bureau’s  intention.  Otherwise,  if  a 
creditor  is  allowed  to  reset  the  estimate 
used  for  the  good  faith  analysis  under 
§  1026.19(e)(3)(ii)  every  time  there  is  a 
changed  circumstance,  it  weakens  the 
ten  percent  tolerance  rule.  Finally,  with 
respect  to  the  status  of  the  HUD  RESPA 
FAQs  that  address  changed 
circumstances,  the  final  rule  will 
replace  the  HUD  RESPA  FAQs  with 
respect  to  transactions  subject  to 
§  1026.19(e),  (f),  and  (g).  But  with 
respect  to  transactions  currently  subject 
to  Regulation  X,  but  will  not  be  subject 
to  §  1026.19(e),  (f),  and  (g),  the  HUD 
RESPA  FAQs  will  continue  to  apply. 
Accordingly,  HUD  RESPA  FAQs, 
instead  of  the  final  rule,  will  continue 
to  apply  to  reverse  mortgage 
transactions  and  federally  related 
mortgage  loans  made  by  persons  that  are 
not  “creditors”  under  Regulation  Z. 


19(e)(3)(iv)(B)  Changed  Circumstance 
Affecting  Eligibility 

Section  1024.7(f)(2)  of  Regulation  X 
currently  provides  that  a  revised  RESPA 
GFE  may  be  provided  if  a  changed 
circumstance  affecting  borrower 
eligibility  results  in  increased  costs  for 
any  settlement  service  such  that  charges 
at  settlement  would  exceed  the 
tolerances  for  those  charges.  The  Bureau 
proposed  §  1026.19(e)(3){iv)(B),  which 
would  have  provided  that  a  valid  reason 
for  reissuance  exists  when  a  changed 
circumstance  affecting  the  consumer’s 
creditworthiness  or  the  value  of  the 
collateral  causes  the  estimated  charges 
to  increase.  Proposed  comment 
19(e)(3)(iv)(B)-l  would  have  Explained 
the  requirement  and  provided 
illustrative  examples.  The  Bureau  did . 
not  receive  any  comments  on  proposed 
§  1026.19(e)(3)(iv)(B).  Accordingly,  the 
Bureau  is  finalizing 
§  1026.19(e)(3)(iv)(B)  and  comment 
19(e)(3)(iv)(B)-l  with  minor  revisions  to 
enhance  clarity. 

19(e)(3)(iv)(C)  Revisions  Requested  by 
the  Consumer 

Section  1024.7(f)(3)  of  Regulation  X 
currently  provides  that  a  revised  RESPA 
GFE  may  be  provided  if  a  borrower 
requests  changes  to  the  mortgage  loan 
identified  in  the  GFE  that  change  the 
settlement  charges  or  the  terms  of  the 
loan.  The  Bureau  incorporated  this  same 
concept  in  proposed 
§  1026.19(e)(3)(iv)(C),  which  would 
have  provided  that  a  valid  reason  for 
reissuance  exists  when  a  consumer 
requests  revisions  to  the  credit  terms  or 
the  settlement  that  cause  estimated 
charges  to  increase.  Proposed  comment 
19(e)(3)(iv)(C)-l  would  have  illustrated 
this  requirement  with  an  example. 

A  law  firm  commenter  asserted  that  it 
was  unreasonable  to  require  a  creditor 
to  provide  revised  disclosures  even 
though  the  reason  for  the  revision  was 
due  to  a  borrower-requested  change. 

The  Bureau  has  considered  the  ~ 
comment  but  is  finalizing 
§  1026.19(e)(3)(iv)(C)  and  comment 
19(e)(3)(iv)(C)-l  as  proposed  because 
§  1026.19(e)(3)(iv)(C)  reflects  the  current 
rule  in  Regulation  X,  §  1024.7(f)(3). 
Creditors  should  be  able  to  comply  with 
this  requirement,  because  currently  they 
are  required  to  comply  with  an  identical 
requirement  (§  1024.7(f)(3))  under 
Regulation  X. 

19(e)(3)(iv)(D)  Interest  Rate  Dependent 
Charges 

Section  1024.7(f)(5)  of  Regulation  X 
provides  that,  if  the  interest  rate  has  not 
been  locked,  or  a  locked  interest  rate  has 
expired,  the  charge  or  credit  for  the 


interest  rate  chosen,  the  adjusted 
origination  charges,  per  diem  interest, 
and  loan  terms  related  to  the  interest 
rate  may  change.  It  also  provides  that 
when  the  interest  rate  is  later  locked,  a 
revised  RESPA  GFE  must  be  provided 
showing  the  revised  interest  rate- 
dependent  charges  and  terms.  The 
Bureau  proposed  to  retain  the  same 
basic  approach  in  proposed 
§  1026.19(e)(3)(iv)(D)  and  to  illustrate 
the  requirement  with  examples.  The 
Bureau  sought  comment  on  the 
frequency  and  magnitude  of  revisions  to 
the  interest  rate  dependent  charges,  the 
firequency  of  cancellations  of  contractual 
agreements  related  to  interest  rate 
dependent  charges,  such  as  rate  lock 
agreements,  and  the  reasons  for  such 
revisions  and  cancellations.  Although 
the  Bureau  ultimately  proposed  taking 
the  same  approach  as  the  current 
regulation,  it  acknowledged  in  the 
proposal  a  number  of  concerns  that  it 
believed  weirranted  careful  monitoring 
of  the  market.  While  the  Bureau 
acknowledged  that  several  costs  are 
'affected  by  the  consumer’s  rate  and  thus 
may  fluctuate  until  that  rate  is  locked, 
the  Bureau  expressed  concern  that  the 
current  provision  in  Regulation  X  could 
be  used  to  harm  consumers  by  engaging 
in  rent-seeking  behavior  or  attempting 
to  circumvent  the  requirements  of  TILA 
or  RESPA.  However,  the  Bureau  was 
unaware  of  any  evidence  that  creditors 
were  in  fact  using  current  Regulation  X 
§  1024.7(f)(5)  to  harm  consumers  or  to 
circumvent  RESPA. 

Comments 

A  State  trade  association  commenter 
representing  bankers  stated  that  it 
believed  that  the  regulatory  text  in 
proposed  §  1026.19(e)(3)(iv)(D)  with 
respect  to  when  a  creditor  must  provide 
the  revised  disclosures  to  the  consumer 
when  the  interest  rate  is  set  was  in 
conflict  with  the  general  redisclosure 
rule  proposed  in  §  1026.19(e)(4)(i) 
because  proposed  §  1026.19(e)(3)(iv)(D) 
stated  that  the  creditor  must  provide 
revised  disclosures  “on  the  date  that  the 
interest  rate  is  reset,”  whereas  the 
general  redisclosure  rule  gave  the 
creditor  three  business  days  to  deliver 
the  revised  disclosures.  The  commenter 
also  requested  that  the  Bureau  clarify 
whether  redisclosure  is  necessary  when 
the  locking  of  the  interest  rate  does  not 
change  the  interest  rate  or  cost  estimates 
disclosed  on  the  original  Loan  Estimate. 
Similarly,  a  community  bank 
commenter  asserted  that  if  the  interest 
rate  is  locked  after  the  creditor  has 
provided  the  original  Loan  Estimate,  the 
creditor  should  be  permitted  to 
determine  whether  to  provide 
redisclosures  if  there  is  no  change  to  the 
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disclosures  that  were  originally 
provided. 

A  large  bank  commenter  stated  that  , 
the  final  rule  should  require  that  the 
revised  Loan  Estimate  that  is  provided 
after  the  interest  rate  has  been  set 
should  reflect  all  the  items  impacted  by 
the  revisions  to  the  interest  rate,  bona 
fide  discount  points,  and  lender  credits. 
The  commenter  asserted  that  the 
requirement  would  help  ensure  that 
information  about  monthly  payments, 
projected  payments,  the  cash  to  close 
amount,  loan  costs,  and  disclosures  in 
the  “Comparison”  section  of  the  Loan 
Estimate  are  also  revised. 

Final  Rule 

The  Bureau  has  considered  the 
comments,  and  for  reasons  set  forth 
below,  is  finalizing 
§  1026.19(e)(3)(iv)(D)  and  comment 
19(eK3)(iv)(D)-l  with  revisions  to 
enhance  clarity.  The  delivery 
requirement  set  forth  in  proposed 
1026.19(e)(4)(i)  was  intended  to 
establish  the  maximum  amount  of  time 
that  a  creditor  may  let  pass  before 
providing  the  consumer  with  the 
revised  Loan  Estimate.  The  Bureau  does 
not  believe  that  creditors  need  that 
much  time  in  situations  where  the 
interest  rate  is  locked  because  the 
creditor  controls  when  it  executes  the 
rate  lock  agreement.  But  in 
consideration  of  the  comments,  the 
Bureau  is  adding  comment  19(e)(4){i)-2 
to  explain  the  relationship  between 
§  1026.19(e)(4)(i)  and 
§  1026.19(e)(3)(iv)(D).  The  comment 
clarifies  that  if  the  reason  for  the 
revision  is  provided  under 
§  1026.19(e)(3)(iv)(D),  notwithstanding 
the  three-business-day  rule  set  forth  in 
§  1026.19(e)(4)(i),  §  1026.19(e)(3)(iv)(D) 
requires  the  creditor  to  provide  a 
revised  version  of  the  disclosures 
required  under  §  1026.19(e)(l)(i)  on  the 
date  the  interest  rate  is  locked. 

Comment  19(e)(4)(i)-2  also  references 
comment  19{e)(3)(iv)(D)-l. 

Fin^§  1026.19{e)(3)(iv)(D)  and 
comrnehtary  also  clarify  that  if  the 
interest  rate  is  simply  set,  but  there  is 
no  rate  lock  agreement, 

§  1026.19(e)(3)(iv)(D)  does  not  apply. 
Upon  a  review  of  the  proposed  rule  text 
and  commentary,  the  Bureau 
acknowledges  that  the  proposed 
language  could  have  caused  confusion 
about  whether  the  setting  of  the  interest 
rate  requires  redisclosiire  where  a  rate 
lock  agreement  does  not  exist.  But*the 
Bureau  intended  that 
§  1026.19(e)(3)(iv)(D)  only  applies  in 
situation  where  a  rate  lock  agreement 
has  been  entered  into  between  the 
creditor  and  borrower,  or  where  such 
agreement  has  expired.  The  Bureau  has 


made  clarifying  revisions  to  the  rule  text 
and  commentary  to  address  the 
potential  confusion. 

With  respect  to  the  request  that  the 
final  rule  require  that  the  revised  Loan 
Estimate  reflect  all  of  the  items  that  are 
impacted  by  the  revisions  to  the  interest 
rate,  bona  fide  discount  points,  and 
lender  credits,  the  Bureau  heis  made 
adjustments  to  the  final  rule  text  to 
clarify  that  the  revised  version  of  the 
Loan  Estimate  shall  contain  revisions  to 
any  other  interest  rate  dependent 
charges  and  terms.  The  Bureau  notes 
that  this  is  the  current  rule  under 
Regulation  X,  §  1024.7(f)(5).  Lastly,  as 
discussed  above,  the  Bureau  intends 
that  the  creditor  redisclose  interest  rale 
dependent  charges  and  terms  when  the 
interest  rate  is  locked.  Accordingly,  if 
the  creditor  has  to  redisclose  points 
because  the  consumer  is  paying  points 
to  the  creditor  to  reduce  the  interest 
rate,  the  consumer  could  be  paying  both 
bona  fide  discount  points,  as  defined  in 
§  1026.32(b)(3),  when  the  2013  ATR 
Final  Rule  takes  effect,  and  points  that 
are  not  bona  fide  discount  points.  Final 
§  1026.19(e)(3)(iv)(D)  provides  that  on 
the  date  the  interest  rate  is  locked,  the 
creditor  shall  provide  a  revised  version 
of  the  disclosures  required  under 
§  1026.19(e)(l)(i)  to  the  consumer  with 
the  revised  interest  rate,  the  points 
disclosed  pursuant  to  §  1026.37(f)(l),2ii  * 
lender  credits,  and  any  other  interest 
rate  dependent  cheirges  and  terms.  The 
Bureau  believes  that  this  adjustment 
will  facilitate  compliance  with  this  final 
rule  because  §  1026.19(e)(3)(iv)(D)  now 
clearly  indicates  that  to  comply,  the 
creditor  must  rediscfose  all  the  points 
disclosed  pursuant  §  1026.37(f)(1),  even 
if  they  include  points  in  addition  to  the 
bona  fide  discount  points  under  _ 

§  1026.32(b)(3). 

19(e)(3)(iv)(E)  Expiration 

Section  1024.7(f)(4)  of  Regulation  X 
cmrently  provides  that  if  a  borrower 
does  not  express  an  intent  to  continue 
with  the  transaction  within  ten  business 
days  after  the  RESPA  GFE  is  provided, 
or  such  longer  time  specified  by  the 
loan  originator,  then  the  loan  originator 
is  no  longer  bound  by  the  RESPA  GFE. 
Similarly,  the  Bureau  proposed 
§  1026.19(e)(3)(iv)(E),  which  would  have 
provided  that  a  valid  reason  for 
reissuance  exists  when  a  consumer 
expresses  an  intent  to  proceed  more 
than  ten  business  days  after  the 
disclosures  are  provided.  Proposed 
comment  19(e)(3)(iv)(E)-l  would  have 


The  term  “bona  fide  discount  points”  was  not 
defined  until  the  issuance  of  the  Bureau’s  2013  ATR 
Final  Rule,  which  post-dated  the  issuance  of  the 
TILA-RESPA  Proposal. 


illustrated  this  requirement  with  an 
example.  The  Bureau  explained  in  the 
proposal  that  it  believed  that  it  was 
important  for  consumers  to  be  able  to 
rely  on  the  estimated  charges  for  a 
sufficient  period  of  time  to  permit 
shopping,  and  that  ten  business  days 
was  a  reasonable  period.  Once  it 
expired,  however,  the  Bureau  believed 
that  creditors  should  be  permitted  to 
provide  revised  disclosures  that  may 
reflect  new  charges. 

The  Bureau  received  few  comments 
on  the  proposal.  Some  industry 
commenters  sought  clarification  on  how 
to  count  the  ten-business-day  period  if 
the  creditor  provided  the  consumer  with 
a  revised  Loan  Estimate  within  the  ten- 
business-day  period  before  the 
consumer  has  indicated  an  intent  to 
proceed.  A  mortgage  broker  commenter 
stated  that  mortgage  brokers  do  not  have 
control  over  third-party  fees,  and 
therefore,  making  the  Loan  Estimate 
binding  on  a  mortgage  broker  for  ten 
business  days  would  be  impractical. 

The  Bureau  is  finalizing 
§  1026.19(e)(3)(iv)(E)  and  comment 
19(e)(3)(iv)(E)-l  substantially  proposed, 
with  revisions  to  enhance  clarity.  As 
adopted,  §  1026.19(e)(3)(iv)(E)  clarifies 
how  to  count  the  ten-business-day 
period,  because  it  provides  that  the  ten- 
business-day  period  begins  after  the 
disclosures  required  under 
§  1026.19(e)(l)(i)  are  provided  pursuant 
to  §  1026.l9(e)(l)(iii).  Lastly,  with 
respect  to  the  assertion  that  the 
mortgage  broker  should  not  be  bound  by 
the  terms  of  the  original  Loan  Estimate 
for  ten  business  days  after  the  mortgage 
broker  provides  it  to  the  consumer,  as 
noted  above,  the  Bureau  believes  that  a 
mortgage  broker  must  comply  with  all  of 
the  roquiremehts  of  §  1026.19(e)  if  the 
mortgage  broker  provides  a  consumer 
with  the  Loan  Estimate. 

19(e)(3)(iv)(F)  Delayed  Settlement  Date 
on  a  Construction  Loan 
Section  1024.7(f)(6)  of  Regulation  X 
currently  provides  that  in  transactions 
involving  new  construction  home 
purchases,  where  settlement  is  expected 
to  occur  more  than  60  calendar  days 
from  the  time  a  RESPA  GFE  is  provided, 
the  loan  originator  cannot  issue  a 
revised  RESPA  GFE  unless  the  loan 
originator  provided  the  borrower  with  a 
clear  and  conspicuous  disclosure  stating 
that  at  any  time  up  until  60  calendar 
days  prior  to  the  real  estate  closing,  the 
loan  originator  may  issue  a  revised 
RESPA  GFE.  The  Bureau  concluded  that 
this  approach  made  sense  where 
consummation  will  not  occur  for  an 
extended  period  of  time.  Accordingly, 
proposed  §  1026.19(e)(3)(iv)(F)  would 
have  provided  that  a  valid  reason  for 
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revision  exists  on  construction  loans 
when  consummation  is  scheduled  to 
occur  more  than  60  days  after  delivery 
of  the  estimated  disclosures,  provided 
that  the  consumer  was  alerted  to  this 
fact  when  the  estimated  disclosiues 
were  provided.  Proposed  comment 
19(e)(3)Civ)(F)-l  would  have  clarified 
that  a  loan  for  the  purchase  of  a  home 
either  to  be  constructed  or  under 
construction  is  considered  a 
construction  loan  to  purchase  and  build 
a  home  for  the  purposes  of 
§  1026.19(e)(3)(iv)(F)  and  would  have 
illustrated  the  requirement  with 
examples.  The  Bureau  stated  in  the 
proposal  that  the  proposed  comment 
would  be  consistent  with  guidance 
.  provided  by  HUD  in  the  HUD  RESPA 
FAQs  p.  21,  #  2  (“GFE — New 
construction”).  The  Bureau  did  not 
receive  any  comments  on  proposed 
§  1026.19(e)(3)(iv)(F),  and  is  adopting 
§  l026.19(e)(3)(iv)(F)  and  comment 
19(e)(3)(iv)(F)-l  as  proposed,  except  for 
minor  revisions  to  enhemce  clarity. 

19(e)(4)  Provision  and  Receipt  of 
Revised  Disclosures 

19(e)(4)(i)  General  Rule 

TILA’s  requirement  that  cfeditors 
provide  corrected  disclosures  is  not 
linked  to  the  time  when  a  creditor 
discovers  that  a  correction  is  necessary. 

'  Instead,  section  128(b)(2)(D)  of  TILA 
provides  that  the  creditor  shall  furnish 
additional,  corrected  disclosures  to  the 
borrower  not  later  than  three  business 
days  before  the  date  of  consummation  of 
the  transaction,  if  the  previously 
disclosed  annual  percentage  rate  is  no 
longer  accurate,  as  determined  under 
TILA  section  107(c),  and  this 
requirement  is  set  forth  in  current 
§  1026.19(a)(2)(ii).  RESPA  does  not 
expressly  address  timing  requirements 
for  the  delivery  of  revised  RESPA  GFEs, 
but  Regulation  X  generally  requires  that 
a  revised  RESPA  GFE  must  be  provided 
within  three  business  days  of  the 
creditor  receiving  information  sufficient 
to  establish  a  reason  for  revision.2^2 

While  both  regulations  contain 
redisclosure  requirements,  their 
approaches  are  different.  Regulation  Z 
ensures  that  the  consumer  is  made 
aware  of  changes  at  a  specific  point  in 
time  before  consummation,  but  does  not 


2*2  “If  a  revised  GFE  is  to  be  provided,  the  loan 
originator  must  do  so  within  3  business  days  of 
receiving  information  sunicient  to  establish 
changed  circumstances."  12  GFR  1024.7(f)(1)  and 
(2).  “If  a  revised  GFE  is  to  be  provided,  the  loan 
originator  must  do  so  within  3  business  days  of  the 
borrower's  request.”  12  CFR  1024.7(f)(3).  “The  loan 
originator  must  provide  the  revised  GFE  within  3 
business  days  of  the  interest  rate  being  locked  or, 
for  an  expired  interest  rate,  re-locked."  12  CFR 
1024.7(f)(5). 


require  the  creditor  to  keep  the 
consumer  informed  of  incremental  • 
changes  during  the  loan  origination 
process.  In  contrast.  Regulation  X  does, 
but  those  changes  may  occur  up  to  the 
day  of  settlement. 

The  Bureau  proposed  adopting  the 
Regulation  X  approach  because  it 
believed  that  intermittent  redisclosure 
of  the  integrated  Loan  Estimate  is 
necessary  under  RESPA  because 
settlement  service  provider  costs 
typically  fluctuate  during  the  mortgage 
loan  origination  process.  Furthermore, 
the  Bureau  stated  its  belief  that 
intermittent  redisclosure  is  consistent 
with  the  purposes  of  TILA  because  it 
promotes  the  informed  use  of  credit  by 
keeping  the  consumer  apprised  of 
changes  in  costs. 

Accordingly,  the  Bureau  proposed 
§  1026.19(e)(4)(i),  which  would  have 
provided  that,  if  a  creditor  delivers  a 
revised  Loan  Estimate,  the  creditor  must 
do  so  within  three  business  days  of 
establishing  that  a  valid  reason  for 
revision  exists.  Proposed  comment 
19(e)(4)-l  would  have  illustrated  this 
requirement  with  examples. 

Comments 

The  Bureau  received  a  number  of 
comments  on  the  proposal,  including,  as 
discussed  below,  comments  urging 
various  alternative  approaches  to  the 
incremental  approach  to  redisclosure 
the  Bureau  proposed.  A  large  bank 
commenter  asserted  that  the  proposed 
three-business-day  redisclosure 
requirement  ignores  the  realities  of  how 
creditors  process  information  and 
underwrite  loans  an^  is  arbitrary.  It 
stated  that  50  percent  of  lender  credits 
and  refunds  it  issues  as  required  by 
current  Regulation  X  are  caused  by  its 
inability  to  meet  Regulation  X’s  three- 
business-day  redisclosure  requirement. 
The  commenter  stated  that  documenting 
the  day  that  the  event  that  caused  the 
changed  circumstance  is  difficult  and 
uncertain  because  information  about  the 
event  may  take  time  to  reach  the 
division  inside  the  creditor’s 
organization  that  is  responsible  for 
providing  the  revised  disclosures,  and 
that  in  most  cases,  information  must  be 
verified  by  the  creditor.  The  commenter 
also  stated  that  in  many  cases,  it  is 
simply  not  possible  for  the  creditor  to 
Verify  that  a  changed  circumstance  has 
occurred  and  ensure  that  a  revised 
disclosure  is  issued  within  three 
business  days.  The  large  bank 
commenter  also  asserted  that  the  three- 
business-day  requirement  for 
redisclosure  is  especially  unworkable 
with  respect  to  charges  in  the  ten 
percent  tolerance  category  because 
when  the  estimated  sum  of  charges 


exceeds  the  ten  percent  threshold,  it 
could  be  the  cumulative  result  of 
multiple  changed  circumstances. 

Large  bank  commenters  and  industry 
trade  associations  urged  the  Bureau  to 
adopt  an  alternative  approach  to  the 
redisclosure  requirement  set  forth  in 
proposed  §  1026.19(e)(4)(i).  The  * 
commenters  described  the  approach  as 
the  “milestone  approach.”  Under  the 
“milestone  approach,”  revised 
disclosures  would  only  have  to  be 
provided  to  the  consumer  at  specific 
points  in  the  mortgage  origination 
process,  such  as  the  time  that  the 
interest  rate  is  set  and  at  the  time  of  loan 
commitment  because  the  occurrence  of 
these  events  usually  trigger  closing  cost 
changes.  The  commenters  asserted  that 
adopting  a  “milestone  approach”  would 
benefit  consumers  because  it  would 
address  the  issue  of  information 
overload.  One  of  the  supporters  of  the 
“milestone  approach”  stated  that  a 
series  of  RESPA  GFEs  is  often  provided 
to  the  consumer  under  the  current 
Regulation  X  and  often  desensitizes  the 
consumer  to  the  information  provided. 
The  commenter  asserted  that 
information  overload  would  worsen 
under  the  proposal  because  the  Bureau’s 
proposed  definition  of  “application” 
would  lead  to  more  redisclosures. 
Another  large  bank  commenter 
supporting  the  “milestone  approach” 
stated  that  because  the  “milestone 
approach”  would  tie  to  key  eyents  in 
the  origination  process,  the  approach 
still  ensures  that  the  consumer  gets  a 
complete  picture  of  the  loan  terms.  One 
of  the  large  bank  commenters  that 
supported  the  “milestone  approach” 
also  asserted  that  the  approach  would 
ease  compliance  burden  because  it 
would  allow  creditors  to  develop 
streamlined  and’ efficient  compliance 
programs,  thus  facilitating  supervision. 

Industry  trade  associations 
representing  banks  and  mortgage 
lenders  also  advocated  for  redisclosure 
requirements  different  than  what  the 
Bureau  proposed.  The  same  industry 
trade  association  representing  mortgage 
lenders  asserted  that  it  would  be  far  less 
confusing  to  consumers  and  less 
burdensome  to  creditors  if  a 
redisclosure  made  within  30  days  after 
receipt  of  a  consumer’s  intent  to 
proceed  is  deemed  timely  for  all. 
changed  circumstances  that  occuired 
more  than  three  days  before  the 
redisclosure  is  provided.  As  discussed 
above -in  the  section-by-section  analysis 
of  §  1026.19(e)(l)(iii),  industry  trade 
associations  representing  banks  and 
mortgage  lenders  expressed  the  view 
that  the  best  solution  to  excessive 
redisclosure  would  be  to  require  the 
creditor  to  provide  a  Loan  Estimate 
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some  number  of  days  after  the  consumer, 
communicates  an  intent  to  proceed,  and 
the  commenters  indicated  a  preference 
that  it  be  30  days..  With  respect  to  the 
provision  of  revised  Loan  Estimates, 
commenters  expressed  the  view  that  the 
creditor  should  not  have  to  provide  the 
revised  Loan  Estimate  to  the  consumer 
if  the  only  items  that  have  changed  after 
the  original  Loan  Estimate  was  provided 
are  the  closing  date  and  charges  related 
to  the  closing  date.  They  also  expressed 
the  view  that  sending  revised  Loan 
Estimates  in  these  situations  would  be 
redundant. 

Industry  trade  associations 
representing  banks  and  mortgage 
lenders  asked  if  a  revised  Loan  Estimate 
is  required  within  three  business  days  if 
fees  increased  due  to  a  changed 
circumstance  or  borrower-requested 
change.  They  also  asked  if  a  revised 
Loan  Estimate  is  ever  required  when 
there  is  not  a  changed  circumstance  or 
borrower-requested  change.  The 
commenters  additionally  asked  if  a 
creditor  may  redisclose  based  on 
imderwriting  information  without 
receiving  consumer  approval  to  make 
the  changes.  The  commenters  also 
stated  that  it  appeared  that  the  proposal 
would  have  given  the  creditor  the 
option  of  either  delivering  a  revised 
Loan  Estimate  within  three  business 
days  of  a  valid  reason  for  revision,  or 
waiting  until  four  days  before 
consummation  to  deliver  the  revised 
Loan  Estimate. 

The  commenters  also  asserted  that 
when  new  information  is  received,  such 
as  partial  income  verification,  more  than 
three  business  days  is  needed  for  the 
creditor  to  evaluate  the  information  to 
comply  with  ability-to-repay  and 
investor  requirements.  The  commenters 
requested  confirmation  from  the  Bureau 
that  the  three-business-day  period  does 
not  begin  until  after  the  evaluation  is  - 
complete.  A  community  bank 
commenter  requested  specific  guidance 
from  the  Bureau  as  to  the  determination 
of  when  the  three-business-day  period 
begins  for  changed  circumstances  in 
instances  when  there  may  be  new 
information  received  by  the  borrower  or 
inconclusive  information  received.  Ttie 
commenter  stated  that  in  order  to 
prevent  an  endless  stream  of 
redisclosures,  the  three-business  day 
period  should  begin  when  the  lender 
has  fully  evaluated  the  information. 

Final  Rule 

After  consideration  of  the  comments, 
the  Bureau  is  adopting  the  Regulation  X 
approach  to  redisclosures  that  the 
Bureau  proposed.  The  Bureau  believes 
the  approach  best  ensures  that 
consumers  are  kept  informed  of 


incremental  changes  duriiig  the  loan 
origination  process  by  creditors,  and 
thus,  would  best  serve  the  policy  goals 
of  both  TILA  and  RESPA,  which  the 
Bureau  discussed  in  the  proposal  and 
above.  Additionally,  given  that  a 
number  of  industry  commenters  have 
raised  concerns  about  the  cost  of 
redisclosures,  the  Bureau  believes' that 
creditors  are  incented  to  avoid  excessive 
redisclosures.  The  Bureau  also  believes 
that  the  final  rule  facilitates  the  goal  of 
limiting  excessive  redisclosures  by 
limiting  legitimate  reasons  for 
redisclosures  to  the  six  exceptions  set 
forth  in  §  1026.19(e)(3)(iv).  The  Bureau 
also  is  not  persuaded  that  thejre  would 
be  significant  compliance  burden 
because  the  final  rule  applies  the 
current  timing  requirement  in 
Regulation  X  for  delivery  of  the  revised 
RESPA  GFE  to  the  Loan  Estimate. 

In  response  to  the  concern  that  the 
Bureau’s  proposed  definition  of 
“application”  would  lead  to  more 
redisclosures,  the  Bureau  has  addressed 
the  concern  in  great  detail  in  the 
section-by-section  analysis  of 
§  1026.2(a)(3),  above,  and  has  concluded 
that  it  does  not  believe  that  the  final 
rule  will  lead  to  more  redisclosures.  In 
consideration  of  the  various  requests  for 
clarification  on  the  timing  requirement 
for  the  delivery  of  the  revised  Loan 
Estimate,  the  Bureau  has  revised 
proposed  §  1026.19(e)(4)(i)  and 
proposed  comment  l,9(e)(4)-l, 
renumbered  as  comment  19(e)(4)(i)-l,  to 
facilitate  compliance.  Final 
§  1026.19(e)(4)(i)  provides  that  subject 
to  the  requirements  of 
§  1026.19(e)(4)(ii),  if  a  creditor  uses  a 
revised  estimate  pursuant  to 
§  1026.19(e)(3)(iv)  for  the  purpose  of 
determining  good  faith  under 
§  1026.19(e)(3)(i)  and  (ii),  the  creditor 
shall  provide  a  revised  version  of  the 
disclosures  required  under 
§  1026.19(e)(l)(i)  reflecting  the  revised 
estimate  within  three  business  days  of 
receiving  information  sufficient  to 
establish  that  one  of  the  reasons  for 
revision  provided  under 
§  1026.19(e)(3)(iv)(A)  through  (C),  (E) 
and  (F)  applies.  Comment  19(e)(4)(i)-l 
explains  the  three-business-day 
requirement  set  forth  in 
§  1026.19(e)(4)(i)  and  provides 
illustrative  examples.  Additionally,  as 
noted  above  in  the  section-by-section 
analysis  of  §  1026.19(e)(3)(iv)(D),  the 
Bureau  is  adding  comment  19(e)(4)(i)-2 
to  clarify  the  relationship  between 
§  1026.19(e)(3)(iv)(D)  and  (e)(4)(i). 

Together  with  the  revisions  to  the  text 
of  §  1026.19(e)(3)(iv)  and  related 
commentary,  the  Bureau  believes  that 
the  revisions  to  the  text  of 
§  1026.19(e)(4)(i)  and  related 


commentary  make  it  unnecessary  to 
further  clarify  whether  a  revised  Loan 
Estimate  must  be  provided  when  there 
is  not  a  changed  circumstance  or 
borrower-requested  change,  other  than 
the  fact  that  it  is  four  days  before 
closing. 

On  the  question  of  whether  a  creditor 
may  issue  a  revised  Loan  Estimate 
without  receiving  consumer  approval  to 
make  the  changes,  the  Bureau  believes 
that  the  final  rule  and  commentary  are 
clear  that  creditors  are  not  required  to 
obtain  consumer  approval  before  the 
creditor  provides  a  revised  Loan 
Estimate.  The  Bureau  also  believes  that 
the  final  rule  and  commentary  are  clear 
that  a  creditor  may  not  wait  until  four 
days  before  consummation  to  deliver 
the  revised  Loan  Estimate  when  doing 
so  violates  the  three-business-day 
requirement  set  forth  §  1026.19(e)(4)  or 
the  day-of  requirement  set  forth  in 
§  1026.19(e)(3)(iv)(D). 

With  respect  to  requests  that  the 
Bureau  clarify  when  the  three-business- 
day  delivery  period  begins,  the  Bureau 
believes  that  the  examples  set  forth  in 
comment  19(e)(l)(4)(i)-l  clearly 
illustrate  that  the  three-business-day 
begins  on  the  date  that  the  creditor 
receives  information  that  sufficiently 
establishes  the  reason  for  revision.  The 
Bureau  believes  that  the  comment  is 
clear  in  explaining  that  the  burden  is  on 
the  creditor  to  show  that  it  has  a 
reasonable  basis  to  believe  that  the 
information  it  receives  does  not 
sufficiently  establish  the  reason  for  the 
revision. 

Lastly,  in  response  to  the  comment 
from  a  large  bank  creditor  that  the 
proposed  redisclosure  delivery 
requirement  would  be  especially 
unworkable  for  charges  in  the  ten 
percent  tolerance  category,  the  Bureau 
believes  that  comment  19(e)(4)(i)-l.ii 
clearly  illustrates  that  with  respect  to 
fees  included  in  the  ten  percent 
tolerance  category,  the  three-business 
day  period  is  counted  from  the  date  on 
which  the  creditor  has  received 
sufficient  information  to  establish  that 
the  sum  of  all  fees  included  in  the 
category  of  fees  subject  to  the  ten 
percent  tolerance  rule  has  exceeded  the 
original  estimated  sum  of  such  fees  by 
more  than  ten  percent  due  to  changed 
circumstances.  In  other  words,  if,  for 
example,  the  creditor  receives 
information  on  May  1,  that  a  fee 
included  in  the  ten  percent  tolerance 
category  will  increase  by  an  amount 
totaling  six  percent  of  the  originated 
estimated  sum  of  charges  in  the  ten 
percent  tolerance  category,  and  then  on 
May  8th,  the  creditor  receives 
information  that  a  changed 
circumstance  will  cause  a  different  fee 
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included  in  the  ten  percent  tolerance 
category  to  increase  by  an  amount 
totaling  two  percent  of  the  originated 
estimated  sum  of  charges  in  the  ten 
percent  tolerance  category,  and  then  on 
June  15th  the  creditor  receives 
information  that  a  changed 
circumstance  will  cause  a  different  fee 
included  in’ the  ten  percent  tolerance 
category  to  increase  by  an  amount 
totaling  four  percent  of  the  originated 
estimated  sum  of  charges  in  the  ten 
percent  tolerance  category,  to  comply 
with  §  1026.19(e)(4)(i),  the  creditor 
would  have  to  provide  revised 
disclosures  reflecting  the  12  percent 
increase  by  June  18th,  assuming  that 
June  16th,  17th,  and  18th  are  business 
days  for  purposes  of  §  1026.2(a)(6).  The 
Bureau  adopts  §  1026.19(e)(4)(i) 
pursuant  to  its  authority  under  TILA  - 
section  105(a),  RESPA  section  19(a), 
Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  sections 
129B(e)  of  TILA  and  1405(b)  of  the 
Dodd-Frank  Act. 

19(e)(4)(ii)  Relationship  to  Disclosures  • 
Required  Under  §  1026.19(f)(l)(i) 

Proposed  §  1026.19(e)(4)(ii)  would 
have  provided  that  the  creditor  shall 
deliver  revised  versions  of  the 
disclosures  required  by  §  1026.19(e)  in  a 
manner  that  ensures  such  revised 
disclosures  are  not  received  on  the  same 
business  day  as  the  consumer  receives 
the  disclosures  required  by 
§  1026.19(f)(l)(i).  The  Bureau  proposed 
this  provision  pursuant  to  its  authority 
under  TILA  section  105(a),  RESPA 
section  19(a),  Dodd-Frank  Act  section 
1032(a),  and,  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b). 
Proposed  comment  19(e)(4)-2  would 
have  clarihed  that  revised  disclosures 
may  not  be  delivered  at  the  same  time 
-  as  the  final  disclosures.  The  proposed 
comment  would  have  also  explained 
that  creditors  would  comply  with  the 
requirements  of  §  1026.19(e)(4)  if  the 
revised  disclosures  are  reflected  in  the 
disclosures  required  by  §  1026.19(f)(l)(i) 
(i.e.,  the  Closing  Disclosure).  This 
proposed  comment  would  have  also 
included  illustrative  examples  of  the 
requirement. 

As  explained  above,  the  purposes  of 
RESPA  and  TILA  include  effective 
advance  disclosure  of  settlement  costs, 
and  the  informed  use  of  credit  by 
consumers.  See  TILA  section  102; 
RESPA  section  2.  Section  105(a)  of  TILA 
also  permits  the  Bureau  to  prescribe 
regulations  that  would  improve 
consumers’  ability  to  understand  the 
mortgage  loan  transaction.  The  Dodd- 
Frank  Act  enhances  TILA’s  focus  by 
placing  special  emphasis  on  the 
requirement  that  disclosures  must  be 


made  in  a  way  that  is  clear  and 
understandable  to  the  consumer. 

Section  1405  of  the  Dodd-Frank  Act 
focuses  on  improving  “consumer 
awareness  and  understanding  of 
transactions  involving  residential 
mortgage  loams  through  the  use  of 
disclosures.”  The  Bureau  stated  in  the 
proposal  that  it  was  aware  that,  in  some 
cases,  creditors  have  provided  a  revised 
RESPA  GFE  at  the  real  estate  closing 
along  with  the  RESPA  settlement 
statement.  The  Bureau  stated  in  the 
proposal  its  concern  that  this  practice 
may  be  confusing  for  consumers  and 
may  diminish  their  awareness  and 
understanc^ing  of  the  transaction. 

The  Bureau  also  stated  in  the  proposal 
that  it  recognized  there  were  casesdn 
which  a  consumer  might  not  have  been 
confused  by  receiving  good  faith 
estimates  on  the  same  day,  or  even  at 
the  same  time,  as  the  consumer  receives 
the  actual  settlement  costs.  However, 
because  the  estimated  costs  would 
match  the  actual  costs,  the  Bureau 
expressed  concern  that  consumers  could 
be  confused  by  seemingly  duplicative 
disclosures.  The  Bureau  was  also 
concerned  that  this  duplication  could 
contribute  to  information  overload 
stemming  from  too  many  disclosures, 
which  could,'  in  turn,  inhibit  the 
consumer’s  ability  to  understand  the 
transaction.  Accordingly,  the  Bureau 
proposed  §  1026.19(e)(4)(ii)  to  prohibit 
creditors  from  providing  a  consumer 
with  disclosures  of  estimated  and  actual 
costs  at  the  same  time.  To  draw  a  clear  . 
line  to  facilitate  compliance,  the 
creditor  would  not  have  complied  with 
the  requirements  of  proposed 
§  1026.19(e)  if  the  consumer  received 
revised  versions  of  the  disclosures 
required-under  §  1026.19(e)(l)(i)  on  the 
same  business  day  as  the  consumer 
received  the  disclosures  required  by 
§1026.19(f)(l)(i). 

Comments 

Reaction  to  the  proposed  prohibition 
on  the  simultaneous  delivery  of  the 
Loan  Estimate  and  the  Closing 
Disclosure  was  mixed.  In  joint 
comments,  trade  associations 
representing  State  financial  services 
regulators  supported  the  prohibition. 
They  stated  that  the  proposed 
prohibition  would  incent  creditors  to 
avoid  surprising  consumers  and 
intentionally  under-estimating  closing 
costs  to  get  borrowers  to  select  loans 
that  may  not  be  in  the  borrower’s  best 
interest.  A  non-depository  lender  that 
makes  manufactured  home  loans  stated 
that  it  supported  the  aspect  of  the 
proposal  that  would  have  permitted  the 
creditor  to  reflect  a  revised  disclosure 
on  the  Closing  Disclosure. 


In  contrast,  an  industry  trade 
association  commenter  representing 
non-depository  financial  services 
providers  stated  that  the  proposed 
prohibition  on  the  simultaneous 
delivery  of  the  Loan  Estimate  and 
Closing  Disclosure  could  delay  closings 
because  settlement  costs  could  increase 
shortly  before  the  closing,  and  the 
creditor  must  be  able  to  provide  the 
revised  Loan  Estimate  to  reflect  the 
increase.  Industry  trade  associations 
representing  banks  and  mortgage 
lenders  stated  that  the  requirement  that 
a  revised  Loan  Estimate  must  be 
received  by  the  consumer  four  days 
before  the  consummation  does  not  take 
into  account  the  significance  of  the 
change  or  the  burden  associated  with 
the  waiting  period.  The  commenters 
asserted  that  a  four-day  waiting  period 
between  the  receipt  of  the  revised  Loan 
Estimate  and  consummation  was 
unnecessary  because  the  Bureau  was 
also  proposing  to  impose  a  three- 
business-day  waiting  period  between 
the  receipt  of  the  Closing  Disclosure  and 
consummation  in  proposed 
§  1026.19(f)(l)(ii).  A  regional  bank 
holding  compaay  expressed  concern 
that  under  the  proposal,  a  consumer 
could  receive  the  Loan  Estimate  and  the 
Closing  Disclosure  simultaneously  if  the 
creditor  sends  the  disclosures  by  mail. 

Final  Rule 

The  Bureau  has  considered  the 
comments  and  believes  that 
§  1026.19(e)(4)(ii),  as  proposed,  would 
not  have  delayed  closings  or  limited  a 
creditor’s  ability  to  manage  cost 
increases  and  disclose  them  to  the 
consumer,  because  although  it  would 
have  prohibited  simultaneous  delivery 
of  the  Loan  Estimate  and  the  Closing 
Disclosure,  proposed  comment  19(e)(4)- 
2  would  have  clarified  that  under 
certain  circumstances,  a  creditor  could 
comply  with  §  1026.19(e)(4)  by 
reflecting  revised  disclosures  on  the 
Closing  Disclosure.  The  Bureau 
acknowledges  that  some  commenters 
did  not  understand  proposed 
§  1026.19(e)(4)(ii).  Accordingly,  the 
Bureau  is  revising  the  text  of  proposed 
§  1026.19(e)(4)(ii)  and  comment 
19(e)(4)-2,  renumbered  as  19(e)(4)(ii)-l. 
As  adopted,  §  1026.19(e)(4)(ii)  provides 
that  the  creditor  shall  not  provide  a 
revised  version  of  the  disclosures 
required  under  §  1026.19(e)(l)(i)  on  or 
after  the  date  on  which  the  creditor 
provides  the  disclosures  required  under 
§  1026.19(f)(l)(i).  Section 
1026.19(e)(4)(ii)  also  provides  that  the 
consumer  must  receive  a  revised  version 
of  the  disclosures  required 
§  1026.19(e)(l)(i)  not  later  than  four 
business  days  prior  to  consummation.  ^ 
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The  Bureau  believes  that  this  addresses 
the  regional  bank  holding  company 
commenter’s  concern  with  the  proposal 
that  a  consumer  could  receive  the  Loan 
Estimate  and  the  Closing  Disclosure 
simultaneously.  Lastly, 

§  1026.19(e)(4)(ii)  provides  that  if  the 
revised  version  of  the  disclosures 
required  under  §  1026.19(e)(l)(i)  is  not 
provided  to  the  consumer  in  person,  the 
consumer  is  considered  to  have  received 
such  version  three  business  days  after 
the  creditor  delivers  such  version  or 
places  such  version  in  the  mail.  This 
aspect  of  §  1026.19(e)(4)(ii)  mirrors 
§  1026.19(e){l)(iv).  Accordingly, 
comment  19(e)(4)(ii)-l  references 
comments  19{e)(l)(iv)-l  and  -2.  The 
Bureau  adopts  §  1026.19(e)(4Kii)  and 
comment  19(e)(4)(ii)-2  pursuant  to  its 
authority  under  TILA  section  105(a), 
RESPA  section  19(a),  Dodd-Frank  Act 
section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b). 

19(f)  Mortgage  Loans  Secured  by  Real 
Property — Final  Disclosures 

As  discussed  in  the  section-by-section 
analysis  of  §  1026.19  above,  the 
disclosure  requirements  prior  to 
consummation  of  a  closed-end  credit 
transaction  urider  TILA  apply  oiily  to 
creditors.  For  certain  mortgage 
transactions,  TILA  requires  creditors  to 
furnish  a  corrected  disclosure  to  the 
consumer  not  later  than  three  business 
days  before  the  date  of  consummation  of 
the  transaction  if  the  prior  disclosed 
APR  has  become  inaccurate.  See  15 
U.S.C.  1638(b)(2)(A),  (D).  In  contrast, 
RESPA  generally  applies  to  lenders  and 
settlement  agents.  RESPA  requires  the 
person  conducting  the  settlement  (e.g., 
the  settlement  agent)  to  complete  a 
settlement  statement  and  make  it 
available  for  inspection  by  the  borrower 
at  or  before  settlement.  See  12  U.S.C. 
2603(b).  RESPA  also  provides  that,  upon 
the  request  of  the  borrower,  the  person 
who  conducts  the  settlement  must 
permit  the  borrower  to  inspect  those 
items  which  are  known  to  such  person 
on  the  settlement  statement  during  the 
business  day  immediately  preceding  the 
day  of  settlement.  Id. 

Regulation  Z  implements  TILA’s 
requirement  that  the  creditor  deliver 
corrected  disclosures  and  currently 
provides  that,  if  the  annual  percentage 
rate  disclosed  in  the  early  TILA 
disclosure  becomes  inaccurate,  the 
creditor  shall  provide  corrected 
disclosures  with  all  changed  terms.  See 
12  CFR  1026.19(a)(2)(ii).  Regulation  Z 
further  provides  that  the  consumer  must 
receive  the  corrected  disclosures  no 
later  than  three  business  days  before 
consummation.  Id.  Regulation  X 


provides  that  the  settlement  agent  shall 
permit  the  borrdwer  to  inspect  the 
RESPA  settlement  statement,  completed 
to  set  forth  those  items  that  are  known  ‘ 
to  the  settlement  agent  at  the  time  of 
inspection,  during  the  business  day 
immediately  preceding  settlement.  See 
12  CFR  1024.10(a). 

As  noted  above,  section  1032(f)  of  the 
Dodd-Frank  Act  provides  that  the 
Bureau  shall  propose  for  public 
comment  rules  that  combine  the 
disclosures  required  under  TILA  and 
sections  4  and  5  of  RESPA.  In  addition, 
sections  1098  and  11 00 A  of  the  Dodd- 
Frank  Act  amended  RESPA  section  4(a) 
and  TILA  section  105(b),  respectively,  to 
require  that  the  Bureau  establish  the 
integrated  disclosure  requirements  for 
“mortgage  loan  transactions”  that  are 
“subject  to  both  or  either  provisions  of’ 
RESPA  sections  4  and  5  (the  RESPA 
GFE  and  RESPA  settlement  statement 
requirements)  and  TILA.  See  12  U.S.C. 
2604(a);  15  U.S.C.  1604(b).  As  noted 
above,  although  Congress  mandated  that 
the  Bureau  integrate  the  rules  under 
TILA  and  RESPA,  it  did  not  reconcile 
the  timing  requirements  or  the  division 
of  responsibilities  between  the  creditor 
and  settlement  agent  in  TILA  and 
RESPA. 

In  general,  the  proposed  rule  would 
have  required  that  consumers  receive 
the  Closing  Disclosure  three  business 
days  before  consummation  in  all 
circumstances  and  that,  if  any  revisions 
were  made  to  the  Closing  Disclosure 
before  consummation,  consumers  would 
receive  a  revised  Closing  Disclosure  that 
would  have  triggered  an  additional 
three-business-day  waiting  period, 
subject  to  several  limited  exceptions. 
Those  exceptions  would  have  included 
changes  made  due  to  consumer-seller 
negotiations,  changes  to  reflect  refunds 
curing  violations  of  the  good  faith 
analysis  at  proposed  §  1026.19(e)(3),  and 
changes  in  which  the  amount  actually 
paid  by  the  consumer  at  closing  does 
not  exceed  $100.  The  Bureau  also  would 
have  included  a  limited  waiver 
provision  that  would  have  allowed 
consumers  to  waive  or  modify  the 
timing  requirements.in  cases  involving 
a  bona  fide  personal  financial 
emergency. 

In  response  to  public  comment,  the 
final  rule  narrows  the  circumstances  in 
which  changes  that  occur  between 
initial  provision  of  the  Closing 
Disclosure  and  consummation  would 
trigger  a  new  three-business-day  waiting 
period.  These  changes  are  discussed  in 
more  detail  below  in  the  section-by- 
section  analyses  of  §  1026.19(f)(l)(ii) 
and  (f)(2). 

The  proposed  rule  also  set  forth  two 
alternative  requirements  for  who  would 


be  responsible  for  providing  the  Closing 
Disclosure.  Under  alternative  1,  the 
creditor  would  have  been  solely 
responsible  for  providing  the  Closing 
Disclosure.  Under  alternative  2,  thq 
creditor  would  have  been  responsible 
for  providing  the  Closing  Disclosure,  but 
would  have  been  expressly  permitted  to 
share  responsibility  with  a  settlement 
agent.  Settlement  agents  would  have 
been  required  to  comply  with  the 
provisions  of  §  1026.19(f)  and  the 
creditor  would  have  been  responsible 
for  ensuring  the  requirements  of 
§  1026.19(f)  have  been  satisfied.  In 
response  to  comments,  the  Bureau  is  ’ 
finalizing  alternative  2,  as  discussed  in 
more  detail  in  the  section-by-section 
analysis  of  §  1026.19(f)(l)(v)  below. 

The  Bureau  received  extensive  public 
comment  on  the  proposed  rules  for  the 
delivery  of  the  Closing  Disclosure.  In 
general,  commenters  focused  on  the 
proposed  timing  and  responsibility  for 
providing  the  Closing  Disclosure.  The 
vast  majority  of  commenters  were 
concerned  the  Bureau’s  proposed  timing 
requirements  would  delay  most  or  a 
large  percentage  of  transactions. 
Commenters  also  provided  extensive 
feedback  on  whether  the  creditor  or 
settlement  agent  should  bear 
responsibility  for  preparing  and 
delivering  the  Closing  Disclosure.  The 
Bureau  also  received  cominent  on  other 
aspects  of  proposed  §  1026.19(f),  as 
described  more  fully  below  in  their 
respective  sections.  The  final  rule 
'  revises  the  proposal  in  response  to  these 
comments,  as  described  throughout  t^iis 
section. 

19(f)(1)  Provision  of  Disclosures 
19(f)(l)(i)  Scope 

As  discussed  above,  the  integrated 
disclosure  mandate  requires  the  Bureau 
to  reconcile  several  aspects  of  the 
disclosure  requirements  under  TILA 
and  RESPA.  'Thus,  pursuant  to  its 
authority  under  sections  105(a)  of  TILA, 
19(a)  of  RESPA,  and  1032(f)  of  the 
Dodd-Frank  Act,  the  Bureau  proposed  to 
integrate  the  disclosure  requirements  in 
TILA  section  128  and  RESPA  section  4 
in  §  1026.19(f)(l)(i).  This  section  would 
have  provided  that,  in  a  closed-end 
consumer  credit  transaction  secured  hy 
real  property,  other  than  a  reverse 
mortgage  subject  to  §  1026.33,  the 
creditor  shall  provide  the  consumer 
with  the  disclosures  in  §  1026.38 
reflecting  the  actual  terms  of  the  credit 
transaction.  Proposed  comment 
19(f)(l)(i)-l  would  have  provided 
illustrative  examples  of  this  provision. 
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Comments 

As  noted  above  and  discussed  in 
greater  detail  in  §  1026.19(f)(l)(ii)(A) 
below,  the  Bureau  received  extensive 
public  comment  regarding  the  timing 
requirements  for  delivery  of  the  Closing 
Disclosure.  Among  other  things,  many 
commenters  from  across  the  real  estate 
and  mortgage  lending  industries  were 
concerned  that  a  general  requirement  to 
disclose  the  “actual  terms”  of  the 
transaction  to  the  consumer  three 
business  days  before  consummation 
would  prove  impracticable  because 
many  costs  are  not  known  by  that  time. 
Commenters  also  observed  that  the 
proposed  delivery  rules,  which  would 
have  created  a  presumption  that  the 
consumer  received  the  Closing 
Disclosure  three  business  days  eifter  it 
was  placed  in  the  mail,  would  have 
required  that  creditors  and  settlement 
agents  disclose  a  large  amount  of 
information  on  the  Closing  Disclosure  at 
least  six  business  days,  and  possibly 
more,  before  consummation. 

Commenters  further  explained  that 
information  required  to  be  disclosed  on 
the  Closing  Disclosure  derives  from 
many  sources,  including  settlement 
agents  and  other  settlement  service 
providers,  and  that  creditors  frequently 
do  not  select  settlement  service 
providers. 

Both  creditor  and  settlement  agent 
commenters  were  concerned  that  they 
could  not  guarantee  that  the  “actual 
terms”  of  the  transaction  could  be 
provided  three  business  days  before 
consummation  in  every  case. 
Commenters  also  were  concerned  that  a 
requirement  to  disclose  the  “actual 
terms”  of  the  transactions  before 
consummation  would  delay  closings 
because  creditors  would  not  provide  the. 
Closing  Disclosure  until  all  parties  have 
finalized  their  information.  Because 
settlement  costs  currently  are  not 
disclosed  to  borrowers  until  the  day 
before  or  the  day  of  settlement  on  the 
RESPA  settlement  statement,  industry 
commenters  were  concerned  about  the 
feasibility  of  providing  the  “actual 
terms”  of  the  transaction  before 
consummation,  notwithstanding  the 
proposed  exceptions  for  consumer-seller 
negotiations,  tolerance  cures,  and  $100 
or  less  increase  in  the  cash  to  close 
amount.  Commenters  were  concerned 
that  the  proposed  exceptions  would  be 
too  narrow  to  account  for  the  many 
reasons  closing  costs  could  change 
before  consummation,  and  that  the  need 
for  revisions  would  arise  inevitably, 
triggering  a  series  of  three-business-day 
waiting  periods. 

Settlement  agent  commenters 
recommended  that  the  Bureau  integrate 


the  final  TILA  disclosure  with  the 
RESPA  settlement  statement  by  cross- 
referencing  in  Regulation  Z  certain 
RESPA-related  disclosure  requirements 
in  Regulation  X.213  A  trade  association 
representing  the  settlement  agent  and 
title  insurance  industry  recommended 
that  the  final  rule  divide  the  Closing 
Disclosure  requirements  among 
Regulation  Z  and  Regulation  X,  as  a 
modification  to  one  of  the  alternatives 
proposed  by  the  Bureau  with  respect  to 
who  would  be  responsible  for  providing 
the  Closing  Disclosure.  The  commenter 
submitted  draft  language  for  the  Bureau 
to  consider  adopting  in  the  final  rule. 

Final  Rule 

Actual  terms.  The  Bureau  believes 
consumers  must  receive  accurate 
information  about  the  actual  terms  of 
their  transactions.  The  Bureau  also 
appreciates  that  some  information  about 
the  transaction  may  not  be  known  with 
certainty  three  business  days  before 
consummation.  The  Bureau  further 
understands  that  consumers  emd  other 
parties  may  face  costs  if  closings  are 
delayed,  as  discussed  in  greater  detail  in 
the  section-by-section  analyses  of 
§  1026.19(f)(lKii)(A)  and  (f)(2)  below. 
From  the  extensive  public  comments  it 
received  on  this  aspect  of  the  proposal, 
the  Bureau  understands  that  creditors 
and  settlement  agents  obtain  transaction 
cost  information  from  a  wide  variety  of 
sources  and  third  parties.  The  Bureau 
understands  that*some  costs  may  only 
be  known  before  or  even  after 
,  consummation.  In  light  of  these 
concerns,  the  final  rule  clarifies  the 
requirements  in  §  1026.19(f)  with 
respect  to  the  accuracy  of  the 
information  contained  in  the  Closing 
Disclosure  provided  three  business  days 
before  consummation,  as  discussed  in 
more  detail  below,  and  with  respect  to 
changes  that  may  occur  before  and  after 
consummation,  as  discussed  in  the 
section-by-section  analyses  of 
§  1026.19(f)(l)(ii)(A)  and  (f)(2)  below. 

Final  §  1026.19(f)(l)(i)  is  adopted  as 
proposed  with  a  technical  revision  to 
the  heading  of  §  1026.19(f)(1).  Final 
§  1026.19(fi(l)(i)  provides  that,  in  a 
closed-end  consumer  credit  transaction 
secured  by  real  property,  other  than  a 
reverse  mortgage  subject  to  §  1026.33, 
the  creditor  shall  provide  the  consumer 
with  the  disclosures  in  §  1026.38 


Although  commenters  provided  these 
comments  in  response  to  the  Bureau’s  proposal  for 
which  party  would  be  responsible  for  providing  the 
Closing  Disclosure,  discussed  in  more  detail  in  the 
section-by-section  analysis  of  §  1026.19(fKl){v) 
below,  the  Bureau  is  addressing  them  here  because 
they  implicate  the  decision  to  Integrate  the 
disclosures  in  §  1026.19(f). 


reflecting  the  actual  terms  of  the 
transaction. 

Proposed  comment  19(f)(l)(i)-l  is 
adopted  substantially  as  proposed,  with 
revisions  to  conform  to  the  final  rule. 

The  Bureau  recognizes  that  changes  may 
occur  after  the  Closing  Disclosure  is  first 
provided  three  business  days  before 
consummation.  Accordingly,  comment 
19(f)(l)(i)-l  states  that  if  the  disclosures 
provided  pursuant  to  §  1026.19(f)(l)(i) 
do  not  contain  the  actual  terms  of  the 
transaction,  the  creditor  does  not  violate 
§  1026.19(f)(l)(i)  if  the  creditor  provides 
corrected  disclosures  that  contain  the 
actual  terms  of  the  transaction  and 
complies  with  the.other  requirements  of 
§  1026.19(f),  including  the  timing 
requirements  in  §  1026.19(f)(l)(ii)  and 
(f)(2).  The  comment  includes  a  reference 
to  the  timing  requirements  of 
§  1026.19(f)(2)  because  that  provision,  as 
revised,  includes  timing  and  delivery 
requirements  applicable  to  changes  that 
may  occur  after  the  Closing  Disclosure 
is  first  provided  under 
§  1026.19(f)(l)(ii)(A)  three  business  days 
before  consummation.  See  the  section- 
by-section  analysis  of  final 
§  1026.19(f)(2)  for  a  discussion  of  these 
redisclosure  requirements. 

The  final  rule  also  amends  the 
example  in  the  final  sentence  of 
proposed  comment  19(f)(l)(i)-l  to 
reflect  revisions  made  in  the  final  rule 
to  address  changes  that  may  be  made 
before  consummation  without  triggering 
additional  three-business-day  waiting 
periods  under  §  1026.19(f)(2). 
Specifically,  the  comment  includes  an 
example  in  which  the  consumer  adds  a 
mobile  notary  service  after  the  creditor 
provides  the  Closing  Disclosure,  which 
requires  that  the  creditor  provide 
corrected  disclosures  at  or  before 
consummation,  pursuant  to 
§  1026.19(f)(2)(i).  In  addition,  comment 
19(f)(l)(i)-l  refers  to  “corrected 
disclosures”  rather  than  “new 
disclosures”  to  reflect  the  terminology 
currently  used  with  respect  to  the  final 
TILA  disclosures  in  Regulation  Z  and 
for  greater  consistency  throughout 
§  1026.19(f). 

Best  information  reasonably  available 
standard.  As  discussed  in  more  detail  in 
the  section-by-section  analyses  of 
§  1026.19(f)(l)(ii)(A),  (f)(2)(i),  and 
(f)(2)(ii),  the  Bureau  recognizes  that  the 
Closing  Disclosure  provided  to 
consvuners  three  business  days  before 
consummation  pursuant  to 
§  1026.19(f)(l)(ii)(A)  may  require 
revisions,  and  that  creditors  may  face 
compliance  difficulties  providing  the 
“actual  terms”  of  the  transaction  three 
business  days  before  consummation. 
Accordingly,  as  discussed  in  more  detail 
below,  the  final  rule  clarifies  the 
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accuracy  standards  applicable  to  the 
Closing  Disclosure  provided  three 
business  days  before  consummation. 

While  the  Bureau  acknowledges  that 
the  Closing  Disclosure  provided  three 
business  days  before  consummation 
may  require  subsequent  revisions,  the 
Bureau  does  not  expect  revisions  will  he 
made  to  terms  that  will  impose 
significant,  long-term  costs  to 
consumers.  First,  the  final  rule  expands 
the  zero  percent  tolerance  category  that 
-  applies  to  the  estimated  charges  under 
§  1026.19(e)  from  the  category  that  is 
applicable  to  the  RESPA  GFE  under 
current  Regulation  X  to  include  charges 
paid  to  affiliates  of  the  creditor  or  a 
mortgage  broker  and  charges  for  which 
the  consumer  cannot  shop  for  the 
service  provider,  as  discussed  in  the 
section-by-section  analysis  of 
§  1026.19(e)(3)  above.  Second,  the  final 
rule  imposes  redisclosure  requirements 
resulting  in  a  new  three-business-day 
waiting  period  for  certain  changes  to  the 
APR,  loan  product,  and  prepayment 
penalties,  discussed  in  the  section-by- 
section  analysis  of  §  1026.19(f)(2)  below. 
With  respect  to  revisions  resulting  from 
the  consumer’s  participation  in  the 
transaction,  such  as  third-peuly  services 
that  the  consumer  shops  for 
independently  (e.g.,  owner’s  title 
insurance),  the  Bureau  believes  the 
consumer  will  be  aware  of  cost 
increases  associated  with  such  services. 
In  addition,  to  the  extent  changes  occur 
between  the  time  the  Closing  Disclosure 
is  first  provided  and  consummation  that 
may  affect  the  Cash  to  Close  disclosure 
under  §  1026.38,  tho^Bureau  believes 
creditors  and  settlement  agents  will 
have  an  incentive  to  keep  consumers 
informed  of  such  changes  to  ensure  the 
efficient  operation  of  closings.  In 
addition,  the  Bureau  believes  the  final 
rule  will  provide  industry  with 
additional  incentive  to  ensure 
consumers  receive  disclosures  that  are 
as  accurate  as  possible  at  the  time  they 
are  provided  to  minimize  subsequent 
revisions.  ^ 

The  accuracy  standards  with  respect 
to  the  final  TILA  disclosures  and  the 
RESPA  settlement  statement  currently 
differ  under  Regulation  X  and 
Regulation  Z.  RESPA  section  4  requires 
that  the  RESPA  settlement  statement 
itemize  all  charges  imposed  upon  the 
borrower  and  the  seller,  and  current 
Regulation  X  §  1024.8(b)(1)  requires  the 
disclosure  of  the  “actual  charges’’  paid 
•  by  the  borrower  and  seller.  However, 
Regulation  Z  currently  accounts  for  the 
practical  difficulties  that  creditors  may 
face  in  providing  information  on 
disclosures  delivered  before 
consummation.  Regulation  Z  §  1026.17 
contains  general  disclosure 


requirements  applicable  to  closed-end 
transactions,  including  mortgage  loans. 
Section  1026.17(c)(2)(i)  states  that,  “[i]f 
any  information  necessary  for  an 
accurate  disclosure  is  unknown  to  the 
creditor,  the  creditor  shall  make  the 
disclosure  based  oh  the  best  information 
reasonably  available  at  the  time  the 
disclosure  is  provided  to  the  consumer, 
and  shall  state  clearly  that  the 
disclosure  is  an  estimate.”  Comments 
17(c)(2)(i)-l,  -2,  and  -3  contain 
guidance  explaining  the  application  of 
the  best  information  reasonably 
available  standard. 

While  the  Bureau  did  not  propose  to 
amend  the  text  of  §  1026.17(c)(2)(i),  it 
did  propose  amendments  to  the 
commentary  of  that  section  to  clarify  the 
applicability  of  the  best  information 
reasonably  available  standard  to  the 
particular  estimation  and  redisclosure 
requirements  of  §  1026.19(e).  and  (f).  For 
example,  as  discussed  in  the  section-by¬ 
section  analysis  of  §  1026.17(c)(2)(i), 
proposed  comment  17(c)(2)(i)-l  would 
have  added  a  clause  to  the  first  sentence 
of  the  comment  that  states,  “[e]xcept  as 
otherwise  provided  in  §§  1026.19, 
1026.37,  and  1026.38,  disclosures”  may 
be  estimated  when  the  exact 
information  is  unknown  at  the  time 
disclosures  are  made.  Proposed 
comment  17(c)(2)(i)-l  also  would  have 
"  added  a  sentence  to  the  end  of  the 
existing  comment  that  states,  “[f]or 
purpose  of  §  1026.17(c)(2)(i),  creditors  ' 
must  provide  the  actual  amounts  of  the 
information  required  to  be  disclosed 
pursuant  to  §  1026.19(e)  and  (f),  subject 
to  the  estimation  and  redisclosure  rules 
in  those  provisions.”  Thus,  creditors 
would  have  had  to  disclose  the  actual 
terms  of  the  transaction  for  the 
disclosures  under  §  1026.19(f), 
including  for  disclosures  provided  three 
business  days  before  consummation. 
Proposed  comment  17(c)(2)(i)-2 
(labeling  estimates)  would  have  added  a 
sentence  to  the  current  comment  to 
clarify  that,  for  disclosures  required  by 
§  1026.19(e),  use  of  the  Loan  Estimate 
form  H-24  of  appendix  H,  pursuant  to 
§  1026.37(0),  satisfies  the  requirement 
that  the  disclosure  state  clearly  that  the 
disclosure  is  an  estimate,  and  that  “for 
all  other  disclosures,”  creditors  have 
flexibility  in  labeling  estimates. 

The  Bureau  believes  the  actual 
charges  standard  applicable  to  the 
RESPA  settlement  statement  under 
Regulation  X  and  the  best  information 
reasonably  available  standard  generally 
applicable  to  closed-end  disclosures 
provided  before  consummation  under 
Regulation  Z  must  be  reconciled  to 
integrate  the  disclosure  requirements  of 
RESPA  and  TILA.  Accordingly,  the  final 
rule  revises  proposed  comment 


17(c)(2)(i)-l  to  clarify  that  the  best 
information  reasonablyavailable 
standard  applies  to  the  Closing 
Disclosure  in  certain  circumstances.  In 
addition,  as  discussed  below,  the  final 
rule  includes  comment  19(f)(l)(i)-2, 
which  is  similar  to  the  commentary 
generally  applicable  to 
§  1026.17(c)(2)(i),  but  differs  in  certain 
respects. 

Comment  17(c)(2)(i)-l  explains  that 
creditors  may  estimate  when  the  exact 
information  is  unknown  to  the  creditor 
at  the  time  disclosures  are  made,  and 
that  information  is  unknown  if  it  is  not 
reasonably  available  to  the  creditor  at 
the  time  the  disclosures  are  made. 
Comment  19(f)(l)(i)-2  is  substantially 
similar,  but  uses  the  phrase  “actual 
term”  instead  of  “exact  information”  to 
reflect  the  requirements  of 
§  1026. 19(f)(l)(i)  .that  the  creditor 
provide  the  consumer  with  disclosures 
in  §  1026.38  reflecting  the  “actual 
terms”  of  the  transaction.  Because  the 
best  information  reasonably  available 
standard  applies  to  the  Closing 
Disclosure  when  it  is  provided  three 
business  days  before  consummation, 
comment  19(f)(l)(i)-2  provides  that 
creditors  may  estimate  disclosures 
provided  under  §  1026.19(f)(l)(ii)(A) 
and  (f)(2)(ii)  when  the  actual  term  is 
unknown  to  the  creditor  at  the  time 
disclosures  are  made,  consistent  with 
§1026.17(c)(2)(i). 

Like  comment  17(c)(2)(i)-l,  comment 
19(f)(l)(i)-2.i  explains  that  the 
“reasonably  available”  standard 
requires  that  the  creditor,  acting  in  good 
faith,  exercise  due  diligence  in 
obtaining  information.  An  actual  term  is 
unknown  only  if  it  is  not  “reasonably 
available”  to  the  creditor  at  the  time  the 
disclosures  are  made,  and  the 
“reasonably  available”  standard 
requires  that  the  creditor,  acting  in  good 
faith,  exercise  due  diligence  in 
obtaining  the  information. 

The  due  diligence  requirement  is  a 
critical  element  of  the  best  information 
reasonably  available  standard.  The 
Bureau  expects  creditors  will  conduct 
due  diligence,  and  coordinate  with 
settlement  agents  and  other  parties  as 
necessary,  to  obtain  information  about 
the  terms  of  the  consumer’s  transaction 
so  that  the  consumer  receives  a  reliable 
Closing  Disclosure  three  business  days 
before  consummation. 

To  clarify  the  due  diligence 
requirement,  comment  19(f)(l)(i)-2.i 
includes  guidance  similar  to  comment 
17(c)(2)(i)-l  with  respect  to  how  a 
creditor  exercises  due  diligence  in 
obtaining  information.  Unlike  comment 
17(c)(2)(i)-l,  comment  19(f)(l)(i)-2.i 
includes  settlement  agents  as  an 
additional  example  of  a  third-party 
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source  the  creditor  may  rely  on  in 
obtaining  information.  The  comment 
includes  this  example  because  the 
Bureau  understands  that  creditors  are 
likely  to  rely  on  settlement  agents  for 
many  types  of  information  that  must  be 
provided  in  the  Closing  Disclosure. 

Thus,  the  comment  illustrates  that 
creditors  might  look  to  a  settlement 
agenl  for  homeowners  association  dues 
or  other  infdrmation  in  connection  with 
a  real  estate  settlement.  This  comment 
is  intended  to  be  illustrative  and  not 
exhaustive  ofthe  types  of  parties  or 
information  that  a  creditor  might 
consult  in  performing  due  diligence. 

If  the  creditor  does  not  itselfhave  the 
information  regarding  the  actual  terms, 
such  as  for  the  disclosures  under 
§  1026.38(j)  and  (k),  the  creditor  may 
rely  on  a  third  party  settlement  agent  for 
the  transaction  in  obtaining  information 
regarding  the  actual  terms  of  the 
transaction.  The  creditor  would  not  be 
considered  to  have  conducted  due 
diligence  if  the  creditor  did  not  attempt 
to  obtain  such  information  from  the 
settlement  agent.  In  such  case,  the 
creditor  would  not  be  permitted  to  use 
an  estimate  for  the  disclosure  provided 
under  §  1026.19(f)(l)(ii)(A). 

Comment  19(0(l)(i)-2.i  includes 
examples  illustrating  how  a  creditor 
exercises  due  diligence  for  purposes  of 
§  1026.19{fl(l)(i).  Comment  19{f)(l)(i)- 
2.i.A  includes  an  example  in  which  a 
creditor  does  not  exercise  due  diligence 
in  connection  with  the  cost  of  the 
lender’s  title  insurance  policy  to  be 
purchased  by  the  consumer.  Comment 
19(f)(lKi)-2.i.B  includes  an  example  in 
which  a  creditor  has  exercised  due 
diligence  in  connection  with  amounts 
disclosed  under  §  1026.38(j)  and  (k) 
because  it  bases  disclosures  on 
information  about  the  consumer’s 
transaction  obtained  from  the  settlement 
agent. 

Like  comment  17(c)(2)(i)-l,  comment 
19(f)(l)(i)-2.ii  clarifies  that,  if  an  actual 
term  is  unknown,  the  creditor  may  use 
estimates  in  making  disclosures  even 
though  the  creditor  knows  that  more 
precise  information  will  be  available  at 
or  before  consummation.  Similar  to 
comment  17(c)(2)(i)-l,  comment 
19(p(l)(i)-2  highlights  the  creditor’s 
obligations  to  make  subsequent 
disclosures.  Comment  19(f){l)(i)-2.ii 
specifically  discusses  the  creditor’s 
obligations  to  provide  corrected 
disclosures  at  or  before  consummation 
containing  the  actual  terms  of  the 
transaction  under  §  1026.19(f)(2), 
subject  to  the  exceptions  provided  for  in 
§  1026.19(f)(2). 

Comment  19(f)(l)(i)-2  does  not  state 
that  the  creditor  must  label  disclosures 
based  on  the  best  information 


reasonably  available  as  estimates. 

Instead,  comment  19(f)(l)(i)-2.ii 
clarifies  that  the  labeling  rules  under 
§  1026.38  apply  to  the  Closing 
Disclosures  with  a  reference  to  comment 
17(c)(2)(i)-2  to  direct  creditors  to 
guidance  on  labeling  estimates.  The 
disclosure  requirements  in  §  1026.38 
generally  do  not  permit  creditors  to 
label  disclosures  on  the  Closing  , 
Disclosure  as  estimates  because 
creditors  are  required  to  use  the  master 
headings,  headings,  subheadings,  labels, 
and  designations  required  by  that 
section. 

The  Bureau  is  aware  that  other 
disclosures  provided  under  Regulation 
Z  are  labeled  as  estimates  when 
information  is  unknown.  However,  the 
Bureau  is  concerned  that  labeling 
certain  items  on  the  Closing  Disclosure 
as  estimertes  may  result  in  consumer 
confusion  regarding  the  nature  of  t)ie 
Closing  Disclosure.  In  addition,  the 
Closing  Disclosure  uses  the  term 
“estimated”  in  specific  areas  to  inform 
the  consumer  when  certain  recurring 
costs  may  change  in  the  future,  such  as 
future  payments  for  taxes  and  property 
insurance.  The  Bureau  believes  the 
intended  meaning  of  the  term 
“estimated”  for  those  disclosures  may 
be  affected  by  use  of  that  term  in  other 
places  on  the  Closing  Disclosure  form.  . 
Further,  at  the  Bureau’s  Quantitative 
Study,  consumer  participants  using  the 
Closing  Disclosure  performed 
statistically  significantly  better  at 
understanding  their  final  loan  terms  and 
costs  than  consumer  participants  using 
the  current  RESPA  settlement  statement 
and  final  TILA  disclosure.  See 
Kleimann  Quantitative  Study  Report  at 
68-69. 

The  Bureau  notes  that  under 
§  1026.19(f)(2)(i)  and  (ii),  creditors  must 
provide  corrected  disclosures  if 
information  on  disclosures  provided  . 
under  §  1026.19(f)(l)(i)  becomes 
inaccurate.  Thus,  consumers  will 
receive  by  consummation  corrected 
disclosures  stating  the  actual  terms  of 
the  tremsaction.  In  addition,  under  "final 
§  1026.19(f)(2)(iii),  consumers  will 
receive  corrected  disclosures  after 
consummation  if  a  subsequent  event 
changes  an  amount  actually  paid  by  the 
consumer  during  the  30-day  period 
following  consummation.  This  approach 
is  consistent  with  what  the  Bureau 
believes  is  the  current  practice  under 
Regulation  X,  which  provides  that  the 
RESPA  settlement  statement  must  state 
the  actual  charges  paid  by  the  borrower 
and  seller,  and  does  not  provide  for 
labeling  charges  as  estimates,  even  if  the 
RESPA  settlement  statement  is 
subsequently  revised. 


Unlike  comment  17(c)(2)(i)-l, 
comment  19(f)(l)(i)-2.iii  explains  how 
the  best  information  reasonably 
available  standard  applies  if  a. 
settlement  agent  provides  certain 
disclosures  under  §  1026.19(f)(l)(i) 
instead  of  a  creditor,  pursuant  to 
§  1026.19(f)(l)(v).  As  discussed  in  the 
section-by-section  analysis  of 
§  1026.19(f)(l)(v),  a  settlement  agent 
may  provide  a  consumer  with  the 
Closing  Disclosure,  provided  the 
settlement  agent  complies  with  all 
relevant  requirements  of  §  1026.19(f). 
Comment  19(f)(l)(i)-2.iii  is  intended  to 
illustrate  the  applicability  of  the  best 
information  reasonably  available 
standard  to  provisions  as  applied  to 
settlement  agents  providing  the  Closing 
Disclosure  three  business  days  before 
consummation. 

Comment  19(f)(l)(i)-2.iii  explains  that 
the  settlement  agent  normally  may  rely 
on  the  representations  of  other  parties  in- 
obtaining  information,  but  the 
settlement  agent  also  must  satisfy  the 
“best  information  reasonably  available” 
standard.  Accordingly,  the  settlement 
agent  is  required  to  exercise  due 
diligence  to  obtain  information  if  it  is 
providing  the  Closing  Disclosure 
pursuant  to  §  1026.19(f)(l)(v).  Comment 
19(f)(l)(i)-2.iii  illustrates  a  scenario  in 
which  the  settlement  agent  is 
considered  to  have  conducted  due 
diligence  if  it  obtained  from  the  creditor 
information  for  the  loan  terms  table 
required  to  be  disclosed  under 
§  1026.38(b). 

As  discussed  in  the  section-by-section 
analysis  of  §  1026.19(f)(l)(v),  even  if  the 
settlement  agent  provides  the  Closing 
Disclosure,  the  creditor  remains 
responsible  under  §  1026.19(f)(l)(v)  for 
ensuring  that  the  Closing  Disclosure  is 
provided  in  accordance  with 
§,1026.19(f).  Comment  19(f)(l)(v)-3 
explains  that  the  creditor  is  expected  to 
maintain  communication  with  the 
settlement  agent  to  ensure  that  the 
settlement  agent  is  acting  in  place  of  the 
creditor.  Comment  19(f)(l)(i)-2.iii 
references  this  obligation  and  includes  a 
cross-reference  to  comment  19(f)(l)(v)- 
3. 

Denied  or  withdrawn  applications.  As 
discussed  in  the  section-by-section 
analysis  of  §  1026.19(f)(l)(ii)(B)  below,  a 
trade  association  representing  the 
timeshare  industry  requested  that  the 
final  rule  include  commentary  clarifying 
that,  if  the  consumer’s  application  will 
not  or  cannot  be  approved  on  the  terms 
requested  or  the  consumer  has' 
withdrawn  the  application,  the  Closing 
Disclosure  is  not  required.  Although  the 
commenter  provided  this 
recommendation  in  the  context  of 
timeshare  transactions,  the  Bureau 
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believes  such  guidance  would  be 
helpful  as  applied  to  all  transactions 
subject  to  §  1026.19(f).  Thus,  as 
discussed  below,  the  final  rule  includes 
comment  19(f)(l)(i)-3  to  provide 
guidance  for  such  situations,  which 
reflects  similar  guidance  applicable  to 
the  Loan  Estimate. 

Under  §  1026.19(f)(l)(i),  the  CTeditor 
must  provide  a  Closing  Disclosure 
reflecting  “the  actual  terms  of  the 
transaction.”  Additionally,  under 
§1026.19(f)(l)(ii)(A.)  and  (f)(2)(ii),  the 
Closing  Disclosure  must  be  provided 
three  business  days  before 
consummation;  under  §  1026.19(f)(2Ki), 
the  Closing  Disclosure  must  be  provided 
at  or  before  consummation;  and  for 
loans  secured  by  timeshares  under 
§  1026.19(f)(l)(iiKB),  creditors  must 
ensure  that  the  consumer  receives  the 
Closing  Disclosure  no  later  than 
consummation.  If  the  consumer’s 
application  for  credit  is  denied  or 
withdrawn  before  the  creditor  provides 
the  Closing  Disclosure  under 
§1026.19(f}(l)(ii)(A),(f)(l)(ii)(B), 
tf)(2)(i),  nr  (f){2){ii),  creditors  would  be 
unable  to  disclose  “the  actual  terms  of 
the  transaction,”  and  providing  a 
Closing  Disclosure  in  such  cases  would 
provide  relatively  little  consumer 
benefit. 

In  other  cases,  an  application  may  be 
denied  or  withdrawn  after  the  three- 
business-day  deadline  by  which  the 
Closing  Disclosure  must  be  provided 
under  §  1026.19(f)(l)(ii)(A)  and,,  as 
applicable,  §  1026.19(f)(2)(ii).  In  these 
cases,  however,  the  denial  or 
withdrawal  of  an  application  that  may 
occur  subsequent  to  the  three-business- 
day  deadline  does  not  excuse  a 
creditor’s  obligation  to  provide  the 
Closing  Disclosure  by  that  deadline. 
Where  thejconsumer  is  considering 
whether  to  withdraw  a  credit 
application  in  the  days  before 
consummation,  the  consumer’s  receipt 
of  the  Closing  Disclosure  three  business 
days  before  consummation  would 
provide  critical  information  about 
whether  it  is  in  the  consumer’s  interest 
to  proceed  with  the  transaction. 

Accordingly,  comment  19(f)(l)(i)-3 
clarifies  that  the  creditor  is  not  required 
to  provide  the  disclosures  required 
under  §  1026.19{f)(l){i)  if,  before  the 
time  the  creditor  is  required  to  provide 
the  disclosures  under  §  1026.19(f),  the 
creditor  determines  the  consumer’s 
application  will  not  or  cannot  be 
approved  on  the  terms  requested,  or  the 
consumer  has  withdrawn  the 
application,  and,  as  such,  the 
transaction  will  not  be  consummated. 
The  comment  also  includes  a  cross- 
reference  to  comment  19(e)(l)(iii)-3, 
which  provides  examples  in  which  an 


\ 

application  will' not  or  cannot  be 
approved  on  the  terms  requested  or  has 
been  withdrawn  by  the  consumer. 

Integration  of  Closing  Disclosure 
requirements  in  Regulation  Z.  Section 
1032(f)  of  the  Dodd-Frank  Act  generally 
requires  that  the  Bure'au  propose  rules 
and  model  disclosures  that  combine  the 
disclosures  required  under  TILA  and 
sections  4  and  5  of  RESPA  into  a  single, 
integrated  disclosure  for  mortgage  loan 
transactions  covered  by  those  laws.  In 
addition,  Dodd-Frank  Act  sections  1098 
and  llOOA  amended  section  105(h)  of 
TILA  and  section  4(a)  of  RESPA  to 
require  the  integration  of  the  TILA 
disclosures  and  the  disclosures  required 
by  sections  4  and  5  of  RESPA.  Although 
Congress  imposed  this  integrated 
disclosure  requirement,  it  did  not 
harmonize  the  underlying  statutes,  as 
discussed  in  greater  detail  in  the  Legal 
Authority  discussion  in  part  IV  above. 
Thus,  to  meet  the  Dodd-Frank  Act’s 
express  requirement  to  integrate  the 
disclosures  required  by  TILA  and 
RESPA,  the  Bureau  must  reconcile  the 
differences  between  these  two  statutes. 

The  Bureau  understands  the  concerns 
raised  by  commenters  with  respect  to 
placing  the  requirements  regarding 
disclosure  of  settlement  charge 
information,  which  is  traditionailly 
considered  to  be  only  RESPA-required 
information,  in  Regulation  Z.  However, 
the  Bureau  believes  it  is  appropriate  to 
integrate  the  requirements  of  RESPA 
and  TILA  into  a  single  Closing 
Disclosure  set  forth  in  Regulation  Z. 
Section  1419  of  the  Dodd-Frank  Act 
amended  TILA  hy  adding  section 
128(a)(17),  which  generally  requires 
creditors  to  disclose  the  aggregate 
amount  ofr«ettlement  charges  for  all 
settlement  services  provided  in 
connection  with  the  loan  and  the 
aggregate  amount  of  other  fees  or 
required  payments  in  connection  with 
the  loan.  The  items  included  in  this 
amendment  are  nearly  all  of  the  items 
that  are  included  on  the  RESPA 
settlement  statement.  Accordingly, 
creditors  would  have  to  include  in  the 
TILA  disclosures  information  that  was  , 
traditionally  known  only  to  settlement 
agents  in  advance  of  consummation. 
Although  TILA  section  128(a)(l7) 
requires  that  creditors  disclose  aggregate 
information,  to  meaningfully  implement 
this  requirement,  the  Bureau  believes  it 
is  reasonable  to  require  that  creditors 
base  such  disclosure  on  the  specific 
elements  comprising  the  aggregate 
figure.  Accordingly,  and  in  light  of  the 
integration  mandate,  the  Bureau 
believes  it  is  appropriate  to  integrate  the 
specific  requirements  of  RESPA  and 
Regulation  X  into  Regulation  Z. 


In  addition,  the  Bureau  believes  there 
are  substantial  practical  benefits  to 
locating  the  disclosure  requirements  in 
Regulation  Z,  including  the  benefits  of 
facilitating  industry  compliance  and 
improving  consumer  comprehension. 

The  Closing  Disclosure  was  subjected  to 
extensive  consumer  testing  as  a  single, 
integrated  document.  Were  the  Closing 
Disclosure  divided  as  separate 
documents  based  on  disparate 
requirements  located  in  Regulation  X 
and  Regulation  Z,  there  is  risk  that 
consumers  would  receive  different  parts 
of  the  Closing  Disclosure  at  different 
times,  which  the  Bureau  believes  would 
undermine  consumer  comprehension. 
Even  if  the  rule  were  to  requir^that  the 
information  be  provided  to  consumers 
by  the  same  deadline,  there  is  a  risk  that 
consumers  would  receive  separate, 
disjointed  disclosures  at  separate  times 
if,  for  example,  parties  providing  the 
disclosures  used  different  delivery 
services.  Accordingly,  the  Bureau 
believes  it  is  necessary  to  ensure  that 
consumers  receive  the  Closing 
Disclosure  as  a  single,  integrated 
document. 

The  Bureau  believes  ensuring 
consumer  comprehension  requires  that 
the  information  in  the  Closing 
Disclosure  be  disclosed  and  delivered  in 
a  consistent  manner.  The  Closing 
Disclosure  was  designed  to  facilitate  the 
consumer’s  comparison  of  terms 
disclosed  in  the  Loan  Estimate.  As  a 
result,  a  number  of  the  disclosure 
requirements  applicable  to  the  Closing 
Disclosure  set  forth  in  §  1026.38  cross- 
reference  the  disclosure  requirements 
applicable  to  the  Loqn  Estimate  set  forth 
in  §  1026.37,  rather  than  setting  forth 

their  own  requirements.^^^  This 

approach  helps  ensure  consumers  can 
easily  compare  the  Closing  Disclosure 
against  the  Loan  Estimate.  To  this  end, 
the  Bureau  believes  the  Closing 
Disclosure  should  he  subject  to  rules 
relying  on  a  single  set  of  terminology, 
timing  requirements,  recordkeeping 
requirements,  and  a  consistent  set  of 
other  general  disclosure  requirements 
and  commentary. 

The  Bureau  believes  the  final  rule  will 
facilitate  compliance  because  it  will 
obviate  potential  conflicts  between 
Regulation  X  and  Regulation  Z  that 
might  otherwise  arise.  For  example,  as 
described  in  more  detail  above. 


See,  e.g.,  §  1026.38(a)(5)  ()oan  information 
disclosures  requiring  disclosure  of  the  information 
required  to  be  disclosed  under  §  1026.37(a)(8) 
through  (11));  §  1026.38(c)  (projected  payment 
disclosures  requiring  disclosure  of  the  information 
required  to  be  disclosed  under  §  1026.37(c)): 

§  1026.38(f)  (closing  loan  cost  information 
described  in  §  1026.37(f)(1)  and  (3),  and  the  total  of 
loan  costs  based,  inter  alia,  on  such  disclosures). 
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§  1026.19(f)(l)(i)  clarifies  the 
applicability  of  the  best  information 
reasonably  available  standard  set  forth 
in  the  general  disclosure  requirements 
applicable  to  closed-end  consumer 
credit  transactions  under 
§  1026.17(c)(2)(i),  and  §  1026.17 
contains  a  number  of  other  general 
disclosure  requirements  that  address 
compliance  questions  raised  by 
commenters,  such  as  questions  about 
delivery  requirements  in  the  case  of 
multiple  consumers.  See  section-by- 
section  analysis  of  §  1026.19(fKl)(iii) 
below;  §  1026.17(d)  (providing 
disclosures  in  the  case  of  multiple 
consumers).  Regulation  Z  also  contains 
extensive.commentary  that  interprets 
many  of  the  provisions  of  Regulation  Z, 
including  the  general  disclosure 
requirements  in  §  1026.17.  The  Bureau 
believes  this  extensive  commentary  will 
assist  industry  in  complying  with  the 
final  rule.  By  contrast,  locating  certain 
Closing  Disclosure  requirements  in 
Regulation  X,  with  other  information  in 
Regulation  Z,  likely  would  present 
compliance  difficulties  for  creditors  and 
settlement  agents.  Because  the  Loan 
Estimate  requirements  will  be  located  in 
Regulation  Z,  and  because  elements  of 
the  Closing  Disclosure  cross-reference 
elements  of  the  Loan  Estimate,  creditors 
■  or  settlement  agents  would  be  required 
to  regularly  consult  Regulation  Z.  The 
Bureau  is  concerned  that  compliance 
with  two  sets  of  regulations  for  one 
disclosure  would  increase  the  risk  of 
inconsistencies. 

One  trade  association  representing 
settlement  agents  and  the  title  insurance 
industry  implied  that  the  Bureau  could 
resolve  any  such  discrepancies  by 
including  a  provision  in  Regulation  X 
stating  that,  for  loans  subject  to 
§  1026.19(e)  and  (f),  the  definitions  and 
rules  of  construction  of  Regulation  Z 
would  control,  to  the  extent  of  any 
inconsistency.  This  commenter  also 
recommended  that  the  Closing 
Disclosure  provisions  in  Regulation  X 
cross-reference  applicable  Loan 
Estimate  requirements  located  in 
Regulation  Z.  However,  the  Bureau  does 
not  believe  such  an  approach  will 
facilitate  compliance,  which  is  one  of 
the  purposes  of  the  integrated 
disclosures.  See  Dodd-Frank  Act 
sections  1098,  llOOA.  Because  many  of 
the  individual  elements  of  the  Closing 
Disclosure  cross-reference  the  Loan 
Estimate,  and  because  the  timing, 
delivery,  and  other  general  disclosure 
standards  applicable  to  the  Closing 
Disclosure  rely  on  definitions  and  other 
provisions  located  in  Regulation  Z, 
coordination  with  Regulation  Z  would 
be  unavoidable.  The  Bureau  is 


concerned  that  separating  the  disclosure 
requirements  between  Regulation  Z  and 
Regulation  X  would  foster  confusion 
and  inefficiencies,  while  not  facilitating 
compliance  with  the  disclosure 
requirements.  See  Dodd-Frank  Act 
sections  1098,  llOOA.  For  example, 
while  the  approach  preferred  by 
commenters  may  reconcile  differences 
in  terminology,  the  Bureau  does  not 
believe  it  would  reconcile  other 
differences,  such  as  the  general 
disclosure  requirements  in  §  1026.1 7. 

The  Bureau  believes  integrating  the 
Closing  Disclosure  requirements  in 
Regulation  Z  also  satisfies  the  Dodd- 
Frank  Act  integration  mandate.  To  meet 
the  integration  mandate,  the  Bureau 
must  reconcile  several  important 
differences  between  RESPA  and  TILA. 
For  example,  to  reconcile  the  different 
timing  requirements  under  RESPA  and 
TILA  with  respect  to  when  the  Closing 
Disclosure  must  be  provided,  the  final 
rule  generally  requires  that  the  Closing 
Disclosure  be  provided  three  business  • 
days  before  “consummation.” 
Regulation  Z  currently  defines 
“consummation”  as  “the  time  that  a 
consumer  becomes  contractually 
obligated  on  a  credit  transaction.”  See 
§  1026.2(a)(13).  Regulation  X,  by 
contrast,  provides  that  the  RESPA 
settlement  statement  must  be  delivered 
by  “settlement,.”  which  is  defined  as 
“the  process  of  executing  legally 
binding  documents  regarding  a  lien  on 
property  that  is  subject  to  a  federally 
.related  mortgage  loan.”  See  12  CFR 
1024.2(b).  As  noted  by  commenters 
representing  the  views  of  settlement 
agents,  discussed  in  the  section-by¬ 
section  analysis  of  §  1026.19(f)(l)(ii)(A), 
“consummation”  and  “settlement”  may 
not  necessarily  occur  at  the  same  time. 
To  ensure  consumers  consistently 
receive  a  single,  integrated  Closing 
Disclosure  in  a  timely  manner,  the 
Bureau  believes  it  must  reconcile  these 
differences.  Accordingly,  as  discussed 
in  more  detail  in  the  section-by-section 
analysis  of  §  1026.19(f)(l)(ii)(A),  the 
final  rule  requires  that  the  Closing 
Disclosure  be  received  three  business 
'days  before  “consummation.”  Thus,  as 
described  above,  the  Bureau  believes 
integrating  the  TILA  and  RESPA 
requirements  applicable  to  the  Closing 
Disclosure  in  §  1026.19(f)(l)(i)  will 
satisfy  TILA,  RESPA,  and  the  Dodd- 


*’®The  commenter  recommending  this  approach, 
in  which  the  settlement  agent  would  provide 
elements  of  the  Closing  Disclosure  contained  in 
Regulation  X,  explained  that  doing  so  would 
facilitate  industry  compliance  and  enhance 
consumer  understanding.  The  Bureau  has 
addressed  settlement  agent  responsibility  for  the 
Closing  Disclosure  in  the  section-by-section 
analysis  of  §  1026.19(f)(l)(v). 


Frank  Act’s  integration  mandate,  will 
facilitate  industry  compliance,  and  will 
enhance  consumers’  understanding  of 
their  transactions. 

Comments  related  to  the  integration  of 
particular  disclosure  requirements  are 
addressed  where  applicable  below  in 
the  section-by-section  analysis  of 
§  1026.38.  Comments  related  to  liability 
issues  raised  by  integrating  the  Closing 
Disclosure  requirements  in  Regulation  Z 
are  addressed  in  the  beginning  of  part  V 
above.  The  final  rule  makes  certain 
amendments  to  the  proposal  in  response 
to  comments  regarding  the  timing  and  ' 
delivery  requirements  applicable  to  the 
Closing  Disclosure,  as  discussed  in 
greater  detail  throughout  the  sectiori-by- 
section  analysis  of  §  1026.19(f)  below. 

Final  provisions.  For  the  reasons 
discussed  above,  and  based  on  the 
authority  cited  in  the  proposal  as  well 
as  sections  1098  and  llOOA  of  the 
Dodd-Frank  Act,  the  final  rule  integrates 
the  disclosure  requirements  in  TILA 
section  128  and  RESPA  section  4  in 
final  §  1026.19(f),  as  proposed.  The  final 
rule  adopts  the  language  in  proposed 
§  1026.19(f)(l)(i)  as  proposed,  with  a 
technical  revision  to  the  heading  of 
§  1026.19(f)(1).  The  final  rule  adopts 
proposed  comment  19(f)(l)(i)-l 
substantially  as  proposed,  and  adopts 
new  comments  19(fi(l)(i)-2  and  -3 
pursuant  to  the  Bureau’s  authority 
under  sections  105(a)  of  TILA,  19(a)  of 
RESPA,  and  sections  1098,  llOOA  and 
1032(f)  of  the  Dodd-Frank  Act. 

19(f)(l)(ii)  Timing 
19(f)(l)(ii)(A)  In  General 

The  Bureau  explained  in  the  proposal 
that  the  integrated  disclosure  mandate 
requires  the  Bureau  to  reconcile  two 
statutory  timing  regimes  that  are 
currently  not  synchronized.  The  Bureau 
explained  that  the  determination  of  how 
to  integrate  these  conflicting  statutory 
provisions  also  must  be  made  in  light  of 
section  1405(b)  of  the  Dodd-Frank  Act, 
which  focuses  on  improving  “consumer 
awareness  and  understanding  of 
transactions  involving  residential 
mortgage  loans  through  the  use  of 
disclosures.”  The  Bureau  recognized  in 
the  proposal  that  consumers  may  be 
more  aware  of  and  better  understand 
their  transactions  if  consumers  receive 
the  disclosures  reflecting  all  of  the  terms 
and  costs  associated  with  their 
transactions  three  business  days  before 
consummation.  The  Bureau  explained 
that  this  would  afford  consumers 
sufficient  time  to  review,  analyze,  and 
question  the  information  reflected  in  the 
disclosure,  such  that  consumers  are 
aware  of  and  understand  the 
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transactions  by  the  time  consumers 
become  obligated. 

The  Bureau  also  explained  that  if 
consumers  receive  the  disclosures  three 
business  days  before  consummation, 
they  would  have  sufficient  time  to 
identify  and  correct  errors,  discuss  and 
negotiate  cost  increases,  and  have  the 
necessary  funds  available.  The  Bureau 
expected  that  this  also  could  eliminate 
the  opportunity  for  bad  actors  to 
surprise  consumers  with  unexpected 
costs  at  the  closing  table,  when 
consumers  are  committed  to  going 
through  with  the  transaction.  Further, 
the  Bureau  explained  that  providing 
consumers  with  more  time  to  review  the 
Closing  Disclosure  may  encourage 
creditors  to  take  greater  care  to  ensure 
the  accuracy  of  the  Loan  Estimate.  The 
Bureau  noted  that  while  the  proposal’s 
expanded  Loan  Estimate  tolerances 
would  reduce  the  likelihood  of  such 
tactics,  requiring  advance  disclosure  of 
the  Closing  Disclosure  would  make  it 
easier  for  consumers  to  identify  any 
changes  and  provide  additional 
incentive  for  creditors  to  avoid  such 
changes. 

The  Bureau  acknowledged  that  a 
three-business-day  period  could  result 
in  closing  delays,  which  would  impose 
costs  on  some  consumers.  The  Bureau 
also  noted  that,  in  extreme  situations, 
such  delays  could  cause  a  transaction  to 
fall  through  if  a  consumer  is  under  a 
contractual  obligation  to  close  by  a 
certain  date.  The  Bureau  reasoned, 
however,  that  creditors  and  settlement 
agents  currently  coordinate  to  provide 
the  RESPA  settlement  statement  at 
closing  and  that  these  parties  would 
have  an  incentive  to  complete  closings 
as  scheduled,  and  therefore  the  Bureau 
believed  that  they  would  adjust  their 
business  practices  to  provide  the 
Closing  Disclosure  in  a  timely  manner, 
making  closing  delays  infrequent.  The 
Bureau  also  noted  that  delayed  or 
canceled  closings  could  impose  costs  on 
covered  persons  as  well;  such  as  a  loss 
in  revenue  for  transactions  that  fall 
through  due  to  a  delay.  The  Bureau  also 
noted  that  the  proposed  rule  could 
create  legal  and  reputational  risks  for 
creditors  or  settlement  agents  that  are 
unable  to  close  loans  as  planned. 

Section  105(a)  of  TILA  authorizes  the 
Bureau  to  modify  and  add  requirements 
under  certain  circumstances,  and  the 
Bureau  stated  its  belief  that  requiring 
redisclosure  in  cases  where  it  is  not 
currently  required  under  Regulation  Z 
or  Regulation  X  is  necessary  to 
effectively  integrate  the  disclosures. 
Accordingly,  the  Bureau  proposed 
§  1026.19(f)(l)(ii)(A),  which  would  have 
provided  that,  except  for  transactions 
secured  by  timeshares,  or  as  provided 


under  proposed  §  1026.19(f)(2),  the 
creditor  shall  ensure  that  the  consumer 
receives  the  disclosures  no  later  than 
three  business  days  before 
consummation.  Pursuant  to  proposed 
§  1026.2(a)(6),  the  definition  of 
“business  day”  that  would  have  applied 
to  §  1026.19(f)(l)(ii)  would  have  been 
the  specific  definition  that  also  applies 
to  the  right  of  rescission  under 
§  1026.23:  a  business  day  would  include 
all  calendar-days  except  Sundays  and 
the  legal  public  holidays  specified  in  5 
U.S.C.  6103(a). 

Proposed  comment  19(f)(l)(ii)-l 
would  have  provided  illustrations  of 
this  requirement.  Proposed  comment 
19(f)(l)(ii)-2  would  have  explained  the 
requirement  that  consumers  must 
receive  disclosures  no  later  than  three 
business  days  in  advance  of 
consummation,  and  would  have 
provided  practical  examples,  illustrating 
appropriate  delivery  methods. 

Comments 

The  Bureau  received  extensive  public 
comment  and  ex  parte  submissions 
regarding  the  timing  of  the  Closing 
Disclosure’s  delivery  requirements. 

Some  industry  commenters  representing 
views  from  across  the  real  estate 
market  and  some  individual 
consumers  expressed  support  for  a 
general  three-business-day  disclosure 
requirement.  These  commenters 
explained  that  a  general  three-business- 
day  period  would  provide  consumers  an 
opportunity  to  review  documents,  ask 
questions,  negotiate  to  reduce  costs, 
gather  necessary  funds,  transfer  funds  to 
the  settlement  agent,  and  reduce 
opportunity  for  bait-and-switch  tactics. 
Settlement  agents  and  attorney 
commenters  explained  that  a  general 
three-business-day  requirement  also 
would  provide  settlement  agents  more 
time  to  prepare  settlement  documents  in 
an  unpressured  environment. 

A  variety  of  settlement  agent 
commenters  and  an  individual 
consumer  explained  that  consumers  are 
sometimes  surprised  at  the  closing  table 
when  they  discover  important  changes 
to  their  loan  terms,  such  as  the 
discovery  that  they  are  receiving  an 
adjustable  rate  mortgage  loan  rather 
than  a  fixed  rate  loan,  or  an  adjustable 
rate  mortgage  loan  with  different  loan 
terms  than  what  they  anticipated. 
Settlement  agent  commenters  explained 
that  a  general  three-business-day  period 
would  allow  consumers  to  review  the 
Closing  Disclosure  with  an  attorney  or 

216 Commenters  included  title  and  insurance 
companies,  settlement  agents,  law  firms,  mortgage 
brokers,  attorneys,  a  large  bank,  community  banks, 
and  trade  associations  representing  creditors, 
attorneys,  and  settlement  agents. 


another  advisor.  Some  of  these 
commenters,  however,  expressed 
concern  about  triggering  an  additional 
waiting  period  as  a  result  of  redisclosing 
the  Closing  Disclosure  and  about  how 
the  Bureau’s  proposal  would  interact 
with  other  rules.  Comments  relating  to 
the  circumstances  under  which 
revisions  to  the  Closing  Disclosure 
would  trigger  an  additional  waiting 
period  are  discussed  in  more  detail  in 
the  section-by-section  analysis  of 
§  1026.19(f)(2)  below. 

Commenters  who  represent  consumer 
interests  supported  the  three-business- 
day  requirement.  Two  consumer 
advocacy  groups  submitting  a  joint 
comment  supported  the  Bureau’s 
proposal.  A  housing  counseling  agency  * 
npted  that  a  mandatory  period  would 
address  a  common  consumer  complaint 
that  refinancing  settlements  are 
frequently  rushed.  A  State  attorney 
general  stated  that  a  three-business-day 
period  was  necessary  for  consumers  to 
consider  all  of  the  costs  in  light  of  the 
significant  obligation  assumed  by  the 
.consumer  in  a  mortgage  transaction, 
particularly  in  the  context  of  purchasing 
a  home.  Several  associations  of  State 
banking  regulators  submitting  a  joint 
comment  also  supported  a  general  three- 
business-day  requirement,  explaining 
that  the  three-business-day  requirement 
would  create'consistency  where  there 
was  a  discrepancy  between  RESPA  and 
TILA.  This  commenter  noted  that  the 
proposed  changes  to  the  disclosures 
were  perhaps  the  most  sweeping  and 
significant  reform*  to  the  mortgage 
origination  process  in  recent  history,  but 
cautioned  that  careful  and  coordinated 
implementation  was  essential  to 
avoiding  potentially  significant  market 
disruption. 

However,  many  commenters  from 
across  the  mortgage  and  real  estate 
industry  and  a  Federal  agency  opposed 
a  general  three-business-day  disclosure 
requirement,  arguing  that  providing 
“final”  settlement  costs  three  business 
days  before  consummation  would  be 
impracticable,  unnecessary,  and  result 
in  frequent  closing  delays  that  would 
impose  costs  on  consumers,  sellers, 
industry,  and  the  markdt.  Commenters 
explained  that  certain  settlement  costs 
were  unknown  three  to  six  days  in 
advance  and  usually  are  not  known 
until  a  day  or  two  before  closing.^^^  ^ 

217  (Commenters  observed  that  they  would  have  to 
prepare  the  Closing  Disclosure  at  least  six  business 
days  before  consummation  because  proposed  • 

§  1026.19(f)(l)(iii)  would  add  three  business  days  to 
the  timeframe  to  obtain  the  benefit  of  a  presumption 
that  the  consumer  receives  it  three  business  days 
before  consummation.  As  discussed  in  the  section- 
by-section  analysis  of  §  1026. 19(f)(l)(iii),  the 
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community  bank  representative  stated 
that,  while  it  would  be  feasible  to 
prepare  a  borrower’s  closing  costs  three 
days  in  advance,  it  may  be  more 
difficult  to  account  for  the  seller’s 
transaction  accurately  by  that  time. 

Difficulties  with  obtaining  final  costs 
three  business  days  before 
consummation.  Many  commenters 
concerned  about  the  general  three- 
business-day  requirement  cited  the 
likelihood  of  coordination  problems 
between  creditors,  settlement  service 
providers,  and  other  third-parties.  Both 
creditors  and  settlement  agents 
expressed  concern  that  they  could  not 
guarantee  that  other  parties,  such  as 
government  entities  or  third-party 
isettlement  service  providers,  would  be 
able  to  provide  final  closing  figures  in 
a  timely  manner.  As  a  result, 
commenters  explained  that  it  is 
’  common  practice  for  consumers  to 
review  final  settlement  costs  the  day 
before  settlement  or  several  hours  before 
settlement. 

Settlement  agent  commenters 
explained  that  the  RESPA  settlement 
statement  includes  certain  loan 
information  and  requires  coordination 
with  lenders,  but  that  they  do  not 
receive  the  lender’s  settlement 
statement  figures  unjil  the  day  of  or  day 
before  closing.  One  escrow  agent 
commenter  explained  that  it  is  not 
uncommon  for  lenders  and  settlement 
agents  to  revise  the  RESPA  settlement 
statement  firequently  because  of 
differences  in  software  used  by  those 
parties  and  miscommunications 
between  them.  Settlement  agents  also 
explained  that  the  work  of  clearing 
known  title  defects  can  sometimes  occur 
during  the  days  leading  up  to 
consummation  because  certain  defects 
may  not  come  to  light  until  after  a  title 
report  is  analyzed. 

Creditors  expressed  similar 
coordination  concerns  and  explained 
that  many  settlement  service  fees  are 
outside  of  the  control  of  the  creditor  or 
the  creditor’s  affiliate.  Community 
banks  explained  that  they  cannot  ensure 
they  receive  accurate  information  in  a 
timely  manner  firom  third  parties  such 
as  realtors,  attorneys,  title  companies, 
insurance  agents,  and  other  third-party 
lenders  responsible  for  providing 
payoffs  or  subordination  agreements. 
Commenters  explained  that  third-party 
payoff  information  may  become  stale  as 
a  result  of  closing  delays.  A  settlement 
agent  commenter  operating  in  a  rural 
area  explained  that  in  an  active  real 


proposed  rule  would  have  provided  that  if  the 
Closing  Disclosure  is  not  provided  to  the  consumer 
in  person,  the  consumer  is  presumed  to  have 
received  it  three  business  days  after  it  is  meuled  or 
delivered  to  the  address  specified  by  the  consumer. 


estate  market,  it  can  be  difficult  for 
creditors  to  obtain  an  appraisal  more 
than  three  days  before  closing,  and 
without  underwriting  being  complete, 
creditors  are  unable  to  produce  the 
exact  numbers  needed  for  the  settlement 
statement.  One  non-depository  lender 
explained  that  it  is  not  uncommon  for 
loan  amounts  to  be  adjusted  in 
refinancings  where  appraisals  or  payoff 
figures  from  third  parties  arrive  soon 
before  consummation.  Commenters  also 
explained  that  final  settlement  costs 
could  not  be  known  in  advance  if 
consumers  shop  or  otherwise  request 
changes  to  the  transaction,  if  settlement 
agent  due  diligence  uncovers  new 
obligations  or  encumbrances,  or  if 
delays  cause  per  diem  or  prorated 
amounts  to  accumulate. 

Costs  associated  with  a  general  three- 
business-day  period.  A  variety  of 
settlement  agents,  title  insurance 
companies,  individual  attorneys  and 
law  firms,  a  variety  of  creditors, 
industry  trade  associations,  and  a 
member  of  Congress,  identified  costs 
that  consumers  would  face  as  a  result  of 
delayed  closings  caused  by  a  mandatory 
three-business-day  waiting  period, 
including  breach  or  expiration  of  real 
estate  agreements:  the  expiration  of 
interest  rate  locks;  inconvenience  and 
financial  costs  associated  with 
rearranging  closings  (such  as,  if  a 
consumer  is  required  to  arrange  for 
temporary  housing  needs,  or  if  a  seller’s 
subsequent  purchase  also  is  delayed): 
additional  pre-closing  diligence  costs 
and  attorney’s  fees;  and,  in  the  case  of 
refinancings,  especially  those  subject  to 
the  right  of  rescission’s  post- 
consummation  funding  delay, 
prolonged  interest  payments  on 
outstanding  debts. 

Non-depository  lenders,  credit 
unions,  community  banks,  mortgage 
brokers,  settlement  agents,  trade 
associations  representing  those 
industries,  a  mortgage  compliance 
company  and  an  individual  consumer 
stated  that  a  general  three-business-day 
period  would  inconvenience  and 
impose  logistical  costs  on  consumers. 
Commenters  explained  consumers 
would  have  difficulties  scheduling 
moving  vans,  time  away  from  work, 
temporary  housing,  and  could  face 
delays  up  to  12  days  or  more  before  they 
could  close.  A  mortgage  company 
commenter  noted  that  consumers  in  the 
military  who  are  purchasing  a  home 
frequently  stay  in  a  hotel  before  they 
move  in,  and  that,  in  those  instances, 
closing  delays  could  result  in  longer 
hotel  stays.  Law  firms,  settlement 
agents,  and  trade  associations 
representing  attorneys  and  credit  unions 
anticipated  that  a  general  three- 


business-day  period  would  lead 
consumers  to  ask  more  questions  and 
engage  in  additional  diligence  before 
consummation,  which  would  require 
more  time  on  the  part  of  settlement 
agents  and  attorneys  per  closing  and, 
thus,  increase  costs  to  consumers. 

Commenters  also  identified  financial 
and  opportunity  costs  that  consumers 
could  incur  as  a  result  of  closing  delays. 
Trade  associations  representing  banks 
and  settlement  agents,  a  community 
bank  and  a  community  bank  holding 
company,  non-depository  lenders,  and  a 
member  of  Congress  indicated  that  a 
consumer’s  interest  rate  lock  could 
expire  as  a  result  of^  delay.  As  a  result, 
commenters  explained,  consumers 
would  have  to  pay  a  higher  interest  rate 
or  pay  additional  fees  to  extend  their 
rate  lock  or  obtain  a  liew  one. 
Commenters  expected  that  creditors 
would  price  rate  locks  higher  and  may 
limit  their  availability  to  account  for 
closing  delays  across  the  market.  A  non¬ 
depository  lender  arid  a  large  bank 
estimated  that  the  proposal’s  general 
three-business-day  period,  a  three- 
business-day  presumption  of  delivery, 
and  two  business  days  to  prepare  the 
disclosure  would  mean  preparing  and 
delivering  the  Closing  Disclosure  would 
take  eight  business  days,  or  ten  calendar 
days.  Estimating  that  the  cost  of  a  rate 
lock  at  approximately  two  basis  points 
per  day,  the  non-depository  lender 
commenter  estimated  consumers  would 
pay  approximately  20  basis  points,  or 
$400  on  a  $200,000  loan. 

In  addition  to  interest  rate  lock 
expiration,  a  large  number  of 
commenters  expressed  concern  that  a 
consumer’s  purchase  agreement  with  a 
seller  could  expire,  potentially  putting 
the  consumer  in  breach  of  the 
agreement.  The  consumer  could  lose  the 
opportunity  to  purchase  the  home  or 
incur  per  diem  penalties,  which  in  turn 
could  jeopardize  other  of  the 
consumer’s  arrangements.  Numerous 
commenters  also  raised  concerns  about 
the  “domino  effect”  of  closing  delays  on 
sellers  who  may  schedule  coinciding 
settlements  in  which  they  are  a  buyer. 
Commenters  were  concerned  this  could 
affect  the  efficient  operation  of  the 
residential  real  estate  market. 
Commenters  also  explained  that  sellers 
in  short-sales  may  be  harmed,  where  a 
creditor  may  require  that  a  sale  occur 
within  a  specified  period  of  time. 
Commenters  also  explained  that,  in  the 
case  of  refinancings,  where  no  seller  is 
present,  delays  could  force  consumers 
to  pay  additional  interest  on  an 
outstanding  loan  or  delay  their  ability  to 
meet  an  upcoming  expense.  One 
commenter  suggested  that  the  thiee- 
business-day  timing  requirement  could 
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be  an  unlawful  interference  with  the 
right  of  buyers  and  sellers  to  contract.  * 
Banks,  non-depository  lenders,  and  a 
trade  association  representing  banks 
were  concerned  that  a  three-business- 
day  receipt  requirement  would  increase 
loan  processing  costs,  including 
compliance  costs  or  costs  to  extend 
expired  rate  locks  or  underwriting 
verifications,  and  costs  necessary  to 
secure  warehouse  financing  capacity. 

For  example,  a  community  bank 
explained  that  it  would  have  to  add  five 
days  to  its  secondary  market  rate  locks 
to  meet  the  proposal’s  timelines  to 
prevent  the  interest  rate  lock  from 
expiring,  and  that  such  costs  would  be 
passed  on  to  consumers.  In  addition, 
trade  associations  representing  creditors 
and  community  banks  expressed 
concern  that  delayed  closings  would 
require  them  to  pay  for  additional 
warehouse  financing  capacity.  Creditor 
and  settlement  agent  commenters  also 
were  concerned  that  they  would  face 
liability  and  reputational  risk  arising 
from  incorrect  figures  obtained  firom  or 
delays  caused  by  third  parfies, 
particularly  where  delays  may  result  in 
the  breach  of  a  consumer’s  real  estate 
agreement.  One  creditor  requested  that 
the  final  rule  protect  creditors  from  such 
liability  and  ensure  that  settlement 
agents  bear  responsibility  for  their 
mistakes. 

Commenters  also  raised  concerns  that 
closing  delays  would  be  problematic  for 
sellers  who  are  paying  off  existing 
Federal  Housing  Administration  (FHA) 
loans  or  consumers  who  are  refinancing 
existing  FHA  loans.  Commenters 
explained  that  FHA  has  traditionally 
charged  borrowers  a  whole  month’s 
interest  if  they  pay  off  their  loans  after 
the  first  day  of  any  month;  thus,  many 
borrowers  schedule  closings  at  the  end 
of  the  month  to  avoid  this  extra  interest 
payment.  Commenters  explained  that 
delayed  closings  could  push  scheduled 
end-of-month  closings  into  the  next 
month,  causing  consumers  to  pay 
additional  interest. 

In  addition  to  general  compliance 
costs,  creditors  noted  they  would  face 
additional  costs  related  to  preparing 
revised  Closing  Disclosures.  Settlement 
agents,  law  firms,  credit  unions,  title 
insurance  companies,  and  trade 
associations  representing  attorneys 
explained  that  delayed  closings  would 
result  in  fewer  closings  and  increased 
burden  on  the  part  of  settlement  agents 
in  terms  of  additional  time  and  costs 
related  to  preparing  the  Closing 
Disclosure  and  answering  consumers’ 
questions.  Some  commenters  thought 
that  the  pressure  to  avoid  closing  delays 
would  lead  to  the  circumvention  of  the 
closing  process. 


Uncertain  benefits  of  a  general  three- 
business-day  period.  Many  commenters 
maintained  that  a  general  three- 
business-day  waiting  period  was 
unnecessary  in  light  of  the  cmrent 
tolerance  rules  because  they  limit 
increases  in  certain  settlement  costs, 

TILA  rescission  rights  that  impose  a 
mandatory  post-consummation  three- 
business-day  waiting  period,  other 
rulemakings  under  title  XIV  of  the 
Dodd-Frank  Act,  and  because  a 
consumer’s  primary  interest  is  in 
closing  the  transaction  in  a  timely 
manner. 

A  wide  variety  of  commenters  also 
maintained  that  the  APR  accuracy 
requirements  in  Regulation  Z  and  the 
good  faith  estimate  tolerance 
requirements  currently  in  Regulation  X 
render  additional  waiting  periods 
unnecessary.  A  trade  association 
representing  banks  indicated  that  a 
consumer’s  cash  to  close  amount  would 
most  likely  increase  due  to  consumer 
choice,  rather  than  because  of  a  loan 
origination  charge,  and  that  very  few 
closed  loans  have  increases  in  closing 
costs  that  result  in  tolerance  violations 
requiring  reimbursement,  and  therefore 
a  three-business-day  period  was 
unjustified.  Other  commenters, 
including  trade  associations 
representing  real  estate  agents,  banks, 
and  financial  companies  stated  that 
other  Bureau  rulemakings  under  title 
XIV  of  the  Dodd-Frank  Act,  such  as  the 
ability-to-repay,  loan  originator 
compensation,  and  HOEPA  rulemakings 
made  an  additional  three-business-day 
waiting  period  unnecessary. 

A  mortgage  broker,  a  title  insurance 
company  and  trade  associations 
representing  attorneys,  banks,  and 
financial  companies  maintained  that  a 
pre-consummation  period  would  not 
enhance  consumei;understanding 
because  consumers  already  have  a  long 
period  of  time  to  negotiate  and  review 
closing  costs.  A  compliance  company 
and  a  settlement  agent  commenter 
suggested  that  advance  disclosure  of 
real  estate  agent  fees  atid  other  costs  was 
unnecessary  because  consumers  receive 
information  about  many  fees  during  the 
course  of  the  transaction.  Commenters 
also  emphasized  that  consumers  are 
primarily  interested  in  closing  the 
transaction  as  quickly  as  possible  and 
would  not  benefit  from  a  waiting  period. 

Law  firm  commenters  and  a 
professional  association  representing 
attorneys  did  not  think  a  waiting  period 
would  be  useful  without  someone  to 
help  the  consumer  understand  the 
Closing  Disclosure.  Law  firm 
commenters  explained  that  they 
expected  many  consumers  would  wait 
until  consummation  to  review  the 


document.  The  association  representing 
attorneys  believed  it  would  be  necessary 
to  schedule  separate  meetings  with 
consumers  to  help  them  understand  the 
Closing  Disclosure.  One  law  firm 
commenter  recommended  that  the  final 
rule  should  require  that  consumers  have 
an  attorney  present  at  settlement  to 
explain  the  Closing  Disclosure. 

Transactions  subject  to  the  right  of 
rescission.  A  variety  of  industry 
commenters  critical  of  the  Bureau’s 
proposed  three-business-day  waiting 
period  questioned  the  necessity  of  the 
pre-consummation  waiting  period  in 
light  of  the  right  of  rescission  available 
to  consumers  for  certain  transactions 
under  §  1026.23.  These  commenters 
explained  that  rescission  rights  render  a 
pre-consummation  waiting  period 
unnecessary  and  that  a  pre¬ 
consummation  waiting  period  would 
further  delay  the  funding  of  a 
consumer’s  loan.  Some  commenters  said 
that  consumers  could  experience  a  nine- 
day  waiting  period  at  the  earliest  to, 
fund  such  a  loan.^^s  A  community  bank 
commenter  explained  that  creditors 
sometimes  permit  a  post-consummation 
waiting  period  for  transactions  not 
subject  to  TILA  rescission  rights  as  a 
courtesy  to  consumers,  and  that  a  pre¬ 
consummation  waiting  period  would 
further  delay  these  transactions  as  well. 

Some  commenters  requested  that  the 
Bureau  exempt  refinancings  firom  a 
three-business-day  waiting  period  or 
permit  the  three-business-day  waiting 
period  to  run  concurrently  with  the 
rescission  period  because  the  rescission 
rule  already  protects  consumers.  A  large 
bank  recommended  that,  for 
transactions  subject  to  the  right  of 
rescission,  the  three-business-day  right 
to  cancel  should  begin  with  the 
.  consumer’s  receipt  of  the  Closing 
Disclosure  to  shorten  the  waiting  period 
by  four  days  while  still  preserving  the 
consumer’s  opportunity  to  review  the 
transaction  and  rescind. 

Alternatives  recommended  by 
commenters.  Commenters 
recommended  a  number  of  alternatives 
to  the  proposed  three-business-day 
period.  Commenters  including  non¬ 
depository  lenders,  community  banks, 
cr^it  unions,  and  trade  associations 
representing  credit  union  suggested  that 
a  two-day  or  48-hour  period  would 
better  balance  the  need- for  advance 
disclosure  with  the  consumer’s  interest 
in  closing  in  a  timely  manner.  Similarly, 
a  one-day  or  24-hour  period  was 


Commenters  explained  the  nine-day  period 
would  be  due  to  a  three-day  period  by  operation  of 
proposed  §  1026.19(f)(l)(iii).  a  three-day  waiting 
period  before  consummation,  and  a  three-day  post¬ 
consummation  waiting  period  by  operation  of  the 
rescission  rule. 
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recommended  by  many  commenters, 
including  a  State  housing  development 
authority,  mortgage  brokers,  individual 
consumers,  non-depository  lenders, 
community  banks,  law  firms,  as  well  as 
trade  associations  representing  mortgage 
brokers,  banks  and  community  banks, 
credit  unions,  and  the  manufactured 
housing  industry.  Commenters  believed 
a  one-day  period  would  provide 
consumers  enough  time  to  review  the 
disclosure  and  would  be  less  disruptive 
than  a  three-business-day  requirement, 
although  some  thought  that  even  a  one- 
day  delay  could  be  problematic  for 
consumers. 

Other  commenters,  including  a  large 
bank,  credit  unions  and  trade 
associations  representing  credit  unions, 
title  insurance  companies  and  a  law 
firm,  recommended  that  the  final  rule 
include  no  pre-consummation  period,  or 
that  a  pre-consummation  period  apply 
only  if  there  is  a  tolerance  violation.  The 
large  bank  commenter  explained  that 
the  ^ureau  could  accomplish  this  by 
exempting  all  closed-end  consumer 
mortgage  loans  secured  by  real  property 
fix)m  the  requirement  under  TILA 
section  128(b)(2)  that  an  inaccurate  APR 
triggers  the  obligation  that  a  consumer 
receive  a  corrected  final  TILA  disclosure 
no  later  than  three  business  days  before 
consummation.  The  commenter  stated 
that  this  would  harmonize  the  timing 
between  TILA  and  RESPA  and  would 
facilitate  compliance  with  the  Dodd- 
Frank  Act’s  integrated  disclosure 
mandate. 

One  individual  consumer  was 
concerned  that  a  three-biisiness-day 
period  could  negatively  affect  a 
purchase  transaction,  but  the 
commenter  also  questioned  whether  a 
three-business-day  period  would 
provide  consumers  sufficient  time  to 
question  charges.  One  settlement  agent 
commenter  recommended  that  the  final 
rule  adopt  a  post-consummation  period 
in  which  adjustments  to  the  transaction 
could  occur.  A  mortgage  broker 
commenter  recommended,  as 
alternatives  to  a  three-business-day 
advance  disclosure,  requiring  the 
consumer’s  signature  of  the  Closing 
Disclosure  at  closing  or  requiring  that 
the  Closing  Disclosure  be  read  aloud  to 
consumers  at  closing  to  ensure  the 
consumer  understood  the  transaction.  A 
settlement  agent  recommended  that 
consumers  should  be  able  to  determine 
how  much  time  they  would  like  before 
closing,  or  that  the  final  rule  should 
apply  different  timing  requirements  to 
different  classes  of  consumers, 
depending  on  how  experienced  they  are 
with  mortgage  transactions,  such  as  by 
requiring  that  first-time  home  buyers 
receive  the  Closing  Disclosure  six  days 


in  advance,  while  all  other  consumers 
would  receive  the  disclosure  one-to-  ‘ 
three  days  in  advance,  at  their  option. 

In  addition  to  recommending 
alternative  timing  regimes,  commenters 
recommended  that  the  final  rule  provide 
more  flexible  exemptions  from  the 
general  three-business-day  period.  A 
trade  association  representing  real  estate 
agents,  a  financial  holding  company,  a 
compliance  company,  and  various 
settlement  agents  recommended  that  the 
final  rule  distinguish  between  loan  and 
settlement  costs  for  purposes  of 
imposing  a  pre-consummation  period. 
Commenters  recommended  either 
separating  TILA  and  RESPA  disclosures 
and  requiring  a  three-business-day 
period  for  TILA  disclosures  and  no 
waiting  period  for  RESPA  disclosures, 
or  imposing  a  general  three-business- 
day  period  but  permitting  settlement 
figures  to  be  finalized  at  closing.  One 
trade  association  representing 
settlement  agents  requested  that  the 
Bureau  consider  an  exemption  from  the 
three-business-day  period  if  the  final 
cash  to  close  amount  does  not  increase 
beyond  a  certain  tolerance.  The 
commenter  explained  that  this  would 
allow  transactions  that  have  been 
estimated  more  accurately  at  the  Loan 
Estimate  stage  to  close  without  advance 
delivery  of  the  Closing  Disclosure. 

Consummation  v.  settlement.  The 
proposed  rule  would  have  required  that 
the  Closing  Disclosure  be  delivered 
three  business  days  before 
“consummation,”  consistent  with  other 
provisions  under  TILA  and  Regulation 
Z.  RESPA  emd  Regulation  X,  by  contrast, 
require  the  settlement  statement  to  be 
delivered  at  “settlement.”  Some 
settlement  agents  and  various  trade 
associations  representing  settlement 
agents,  the  title  insurance  industry,  and 
banks  requested  clari^cation  on  how 
“consummation”  would  be  defined  and 
how  the  proposal  would  apply  in 
jurisdictions  in  which  settlement  and 
consummation  occm  at  different  times. 

Trade  associations  representing 
settlement  agents  and  the  title  insurance 
industry  explained  that  in  some  States, 
the  signing  of  legally  binding 
documents  may  occur  at  one  time,  while 
consummation  may  not  occur  until  one 
or  more  days  later,  such  as  when  the 
documents  are  recorded.  Commenters 
requested  clarification  on  whether,  in 
this  case,  the  Closing  Disclosure  would 
be  provided  when  the  documents  are 
recorded.  Other  commenters  were 
concerned  that  settlement  may  not 
occur  until  after  consummation,  and 
that  the  proposed  rule  did  not 
adequately  account  for  post¬ 
consummation  changes  occurring 
during  the  course  of  settlement. 


Business  day.  As  discussed  in  the 
section-by-section  analysis  of 
§  1026.2(a)(6),  the  Bureau  received 
comments  on  the  proposed  definitions 
of  “business  day”  applicable  to  the 
proposed  rule.  As  noted  in  the  section- 
by-section  analysis  of  §  1026.2(a)(6),  a 
variety  of  commenters  supported 
establishing  a  consistent  definition  of 
business  day  to  promote  consistency 
across  the  provisions  of  Regulations  X 
and  Z.  Commenters  observed  that  the 
specific  definition  would  allow  one  less 
day  to  comply  with  the  timing 
requirements.  One  commenter  was 
concerned  that  an  inconsistent  business 
day  definition  could  create  confusion  if 
diferent  products  are  treated  differently 
(e.g.,  refinancings).  A  trade  association 
representing  banks  and  financial 
companies  recommended  that  business 
days  should  include  Saturdays  because 
doing  so  would  allow  consumers  to 
close  sooner. 

Authority  issues.  Several  industry 
trade  associations  and  a  large  bank 
stated  that  the  Bureau  lacks  authority 
under  TILA  ^d  the  Dodd-Frank  Act  to 
implement  this  aspect  of  the  proposal, 
and  that  TILA  and  RESPA  both  would 
permit  the  Closing  Disclosure  to  he 
provided  at  or  before  consummation.  A 
compliance  company  commenter 
maintained  that  the  Dodd-Frank  Act 
does  not  specifically  mandate  that  the 
Bureau  improve  disclosure  of  realtor 
fees  or  other  transaction  costs  outside  of 
the  cost  of  financing.  These  commenters 
pointed  out  that  RESPA  does  not  require 
that  settlement  costs  be  disclosed  in 
advance  emd  that  TILA  requires  a  three- 
business-day  waiting  period  only  if  a 
loan’s  APR  changes  outside  of  the 
tolerance.  A  large  bemk,  a  trade 
association  representing  banks  and 
financial  companies,  and  a  trade 
association  representing  banks  stated 
that  the  three-business-day  waiting 
period  under  TILA  only  applies  to  the 
disclosure  of  the  APR  and  not  to  other 
loan  or  settlement-related  costs.  A  trade 
association  representing  banks  and 
financial  companies  and  a  trade 
association  representing  banks  pointed 
out  that,  soon  after  RESPA  was  enacted. 
Congress  substantially  amended  its 
original  early  settlement  cost  disclosure 
requirement  after  substantial  public 
protest,  which  the  commenter  believed 
indicates  Congress  prohibited  such 
waiting  periods  thereafter.^i^ 


As  originally  enacted  on  December  22, 1974, 
RESPA  contained  a  requirement  that  lenders 
disclose  in  writing,  not  later  than  12  days  before 
settlement,  the  amount  of  each  charge  for  settlement 
services.  See  Public  Law  93-533,  section  6  (12 
U.S.C.  2605,  repealed  1976).  Congress  subsequently 
amended  RESPA  to,  among  other  things,  repeal  the 
requirement  to  provide  advance  disclosure  of  actual 
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Final  Rule 

After  considering  public  comment 
and  the  ex  parte  submissions,  the 
Bureau  continues  to  believe  there  is 
significant  consumer  benefit  to 
requiring  that  the  Closing  Disclosure  be 
provided  three  business  days  before 
consummation.  As  described  below,  the 
final  rule  requires  creditors  to  ensure 
that  consumers  receive  the  Closing 
Disclosure  no  later  than  three  business 
days  before  consummation. 

As  note'd  above,  the  timing 
requirements  of  TILA  and  RESPA  are 
not  synchronized.  TILA  requires,  for 
certain  mortgage  transactions,  that 
creditors  furnish  a  corrected  disclosure 
to  the  consumer  so  that  it  is  received  not 
later  than  three  business  days  before  the 
date  of  consummation  of  the  transaction 
if  the  prior  disclosed  APR  has  become 
inaccurate.  See  15  U.S.C.  1638(b)(2)(A), 
(D).  In  contrast,  RESPA  requires  that  the 
person  conducting  the  settlement  (e.g., 
the  settlement  agent)  complete  a 
settlement  statement  and  make  it 
available  for  inspection  by  the  borrower 
at  or  before  settlement.  See  12  U.S.C. 
2603(b).  RESPA  also  provides  that,  upon 
the  request  of  the  borrower,  the  person 
who  conducts  the  settlement  must 
permit  the  borrower  to  inspect  those 
items  which  are  known  to  such  person 
on  the  settlement  statement  during  the 
business  day  immediately  preceding  the 
day  of  settlement.  Id. 

The  Dodd-Frank  Act  amended  TILA 
and  RESPA  to  mandate  that  the  Bureau 
establish  a  single  disclosure  scheme  for 
use  by  lenders  or  creditors  in  complying 
comprehensively  with  the  “disclosure 
requirements”  of  those  statutes. 220 
However,  Congress  did  not  define 
“disclosure  requirements”  and  did  not 
instruct  the  Bureau  on  how  to  integrate 


settlement  costs  and  replace  it  with  a  requirement 
that  lenders  provide  good  faith  estimates  of  likely 
settlement  charges.  Congress  also  added  the 
requirement  for  settlement  agents  to  make 
settlement  costs  available  for  inspection  by  the 
borrower  upon  request.  See  12  U.S.C.  2603(b) 

(1976). 

220  Section  1098(2j  of  the  Dodd-Frank  Act 
amended  RE.SPA  section  4(a)  to  require  that  the 
Bureau  “publish  a  single,  integrated  disclosure  for 
mortgage  loan  transactions  (including  real  estate 
settlement  cost  statements)  which  includes  the 
disclosure  requirements  of  this  section  and  section 
5,  in  conjunction  with  the  disclosure  requirements 
of  [TILA]  that,  taken  together,  may  apply  to  a 
transaction  that  is  subject  to  both  or  either 
provisions  of  law.”  12  U.S.C.  2603(a).  Similarly, 
section  1100A(5)  of  the  Dodd-Frank  Act  amended 
TILA  section  105(b)  to  require  that  the  Bureau 
"publish  a  single,  integrated  disclosure  for  mortgage 
loan  transactions  (including  real  estate  settlement 
cost  statements)  which  includes  the  disclosure 
requirements  of  this  title  in  conjunction  with  the 
disclosure  requirements  of  [RESPA]  that,  taken 
together,  may  apply  to  a  transaction  that  is  subject 
to  both  or  either  provisions  of  law.”  15  U.S.C. 
1604(b). 


the  different  timing  requirements  under 
TILA  and  RESPA  with  respect  to  final 
disclosures.  The  Bureau  believes  that 
harmonizing  the  timing  requirements  is 
a  component  step  towards  achieving  the 
goals  of  integration:  to  facilitate 
compliance  and  to  ensure  that 
consumers  receive  disclosures  that  will 
aid  in  their  understanding  of  their 
mortgage  loan  transactions. 

Accordingly,  the  Bureau  is  adopting 
final  §  1026.19(f)(l)(iii)(A)  to  adjust  both 
TILA’s  and  RESPA’s  timing 
requirements,  using  its  authorities 
under  sections  105(a)  of  TILA,  19(a)  of 
RESPA,  1032(a)  of  the  Dodd-Frank  Act, 
and,  for  residential  mortgage 
transactions,  sections  129B(e)  of  TILA 
and  1405(b)  of  the  Dodd-Frank  Act. 

Integrating  the  disclosures  without 
reconciling  the  timing  requirements 
would  result  in  a  series  of  disclosures 
provided  by  both  the  creditor  and  the 
settlement  agent.  Creditors  would 
provide  integrated  disclosures  three 
business  days  before  consummation 
when  necessary  under  TILA,  as 
amended  by  MDIA,  and  then  again  at 
consummation.  See  TILA  section 
128(b)(2)(B)(ii)  and  (b)(2)(D):  15  U.S.C. 
1638(b)(2)(B)(ii)  and  (b)(2)(D). 

Settlement  agents  would  be  required  to 
permit  the  borrower  to  inspect  the 
integrated  disclosures  one  business  day 
before  settlement  based  on  the 
information  known  by  the  settlement 
agent,  and  then  would  be  required  to 
provide  them  at  or  before  “settlement,” 
which  may  occur  before,  concurrent 
with,  or  after  “consummation.” 

The  Bureau  believes  this 
uncoordinated  approach  to  the  timing  of 
the  disclosures  could  result  in  consumer 
confusion  and  unnecessary  burden  for 
industry.  Therefore,  the  Bureau  is  using 
its  authorities  under  sections  105(a)  of 
TILA,  19(a)  of  RESPA,  1032(a)  of  the 
Dodd-Frank  Act,  and,  for  residential 
mortgage  transactions,  sections  129B(e) 
of  TILA  and  1405(b)  of  the  Dodd-Frank 
Act  to  adjust  both  TILA  and  RESPA  to 
require  creditors  to  deliver  Closing 
Disclosures  at  least  three  business  days 
before  consummation  in  all  cases,  and 
not  only  when  the  APR  previously 
disclosed  exceeds  tolerance.  Providing 
all  consumers  with  three  business  days 
to  review  the  Closing  Disclosure  will 
greatly  enhance  consumer  awareness 
and  understanding  of  the  costs 
associated  with  the  entire  mortgage 

transaction.221 

Disclosure  to  consumers  of  such 
component  settlement  charges  three 


221  See  also  the  discussion  in  this  section-by- 
section  analysis  below  for  reasons  why  the  final 
rule  uses  the  TILA  term  “consummation”  rather 
than  the  RESPA  term  “settlement”  as  the  event 
around  which  disclosures  must  be  provided. 


business  days  prior  to  consummation 
would  represent  an  increased  benefit  for 
consumers  from  the  current  disclosure 
requirements  under  RESPA.  Currently, 
RESPA  requires  that  settlement  agents 
disclose  settlement  Costs  and  certain 
loan  terms  on  the  RESPA  settlement 
statement  at  or  before  settlement,  and 
inspection  of  the  statement  is  permitted 
during  the  business  day  before 
settlement  at  the  consumer’s  request.  By 
affirmatively  requiring  that  all 
consumers  receive  a  Closing  Disclosure 
listing  loan  terms  and  settlement 
charges  three  business  days  before 
consummation,  the  Bureau  believes  the 
potential  for  consumers  to  be  surprised 
at  closing  will  be  reduced. 

As  the  Bureau  explained  in  the 
proposal,  one  of  the  purposes  of  the 
integrated  disclosures  is  to  aid 
consumer  understanding  of  their 
transaction  through  the  use  of 
disclosures.  To  that  end,  the  Bureau  has 
developed  the  Loan  Estimate  and  the 
Closing  Disclosure  to  facilitate  a 
comparison  between  the  two,  so  that 
consumers  can  easily  compare  their 
estimated  and  actual  charges.  The 
Bureau’s  Quantitative  Study,  as 
described  in  part  III  above,  determined 
that  the  integrated  disclosures  better 
enable  consumers,  to  compare  their 
estimated  and  actual  terms  and  costs 
than  the  current  disclosures.  See 
Kleimann  Quemtitative  Study  Report  at 
46—47.  The  Bureau  believes  this 
consumer  benefit  will  be  achieved  best 
if  consumers  receive  the  Closing 
Disclosure  three  business  days  before 
consummation  to  compare  the  terms 
with  the  Loan  Estimate,  ask  questions, 
and  consider  all  of  their  options  beforq 
proceeding  with  the  transaction.  To  the 
extent  changes  occur  between  the  time 
the  Closing  Disclosure  is  first  provided 
three  business  days  before 
consummation  and  consummation, 
consumers  only  will  need  to  compare 
changes  between  two  Closing 
Disclosures. 

The  benefit^  of  a  three-business-day 
period  are  not  exclusive  to  consumers. 
The  Bureau  believes  a  general  three- 
business-day  requirement  also  will 
benefit  industry  because  settlement 
agents,  like  consumers,  will  have  tiihe 
to  review  the  Closing  Disclosure  in  an 
unpressmr ed  environment  and 
incorporate  other  changes  to  the 
transaction  that  may  occur  before 
consummation.  Both  creditor  and 
settlement  agent  commenters  explained 
that  they  have  had  problems 
coordinating  to  ensure  the  timely 
receipt  of  information  necessary  to 
prepare  the  RESPA  settlement 
statement.  Commenters,  particularly 
settlement  agents,  explained  that  this 
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frequently  results  in  a  pressured,  last- 
minute  preparation  of  the  RESPA 
settlement  statement,  increasing  the  risk 
of  errors.  As  noted  above,  some 
individual  settlement  agent  commenters 
supported  a  general  three-husiness-day 
requirement  because  it  would  reduce 
the  pressured  atmosphere  of  last-minute 
closings.  The  Bureau  believes  a  general 
three-business-day  requirement  will 
help  correct  for  this  problem  by 
providing  a  strong  incentive  for  parties 
to  coordinate  earlier.  Thus,  the  Bureau 
believes  a  general  three-business-day 
requirement  will  improve  the  operation 
of  closings  for  all  parties  involved. 

The  Bureau  recognizes  that  providing 
settlement  cost  and  other  information 
on  the  Closing  Disclosure  three  business 
days  before  consummation  will  require 
that  industry  adjust  current  practice 
with  respect  to  the  disclosure  of 
settlement  charges.  However,  the 
Bureau  notes  that  industry  would  have 
to  adjust  current  practice  to  comply 
with  the  Dodd-Frank  Act’s  impact  on 
TILA.  TILA,  as  amended  by  MDIA,  and 
Regulation  Z  currently  require 
redisclosure  of  all  changed  terms  three 
business  days  before  consummation 
when  the  APR  is  inaccurate.  Under 
TILA  section  128(bK2)(D),  the  creditor 
must  provide  a  corrected  disclosure 
statement  if  the  previously  disclosed 
APR  becomes  inaccurate.  See  15  U.S.C. 
1638(b)(2)(A),  (D).222  As  discussed 
above,  section  1419  of  the  Dodd-Frank 
Act  also  amended  TILA  section  128(a) 
by  adding  paragraph  (17),  which 
requires  creditors  to  disclose  the 
aggregate  amount  of  settlement  charges 
for  all  settlement  services  provided  in 


MDIA  amended  TILA  section  128(b)(2)(D)  to 
require  that  creditors  provide  a  corrected  disclosure 
so  that  it  is  received  hy  the  consumer  no  later  than 
three  business  days  before  consummation,  if  the 
APR  changes  outside  of  the  TILA  tolerances.  See  15 
U.S.C.  1638(h)(2)(D).  In  its  final  rule  implementing 
MDIA,  the  Board  explained  that  "(t]he  requirement 
in  TILA  Section  128(b)(2)(D)  for  a  creditor  to 
provide  a  corrected  disclosure  is  essentially  a 
requirement  for  the  creditor  to  provide  an 
additional  set  of  the  early  disclosures  required  by 
TILA  Section  128(b)(2)(A).”  See  74  FR  23289,  23296 
(May  19,  2009).  The  Bureau  agrees  with  this 
interpretation.  Current  §  1026.19(a)(2)(iirof 
Regulation  Z  implements  the  MDIA  amendments, 
requiring  creditors  to  provide  hnal  TILA 
disclosures  with  all  changed  terms,  pursuant  to  the 
statutory  timing  requirements.  As  a  general  rule,  a 
disclosed.  APR  is  considered  accurate  if  it  is  within 
a  percentage  of  the  actual  APR.  This  percentage  is 
commonly  referred  to  as  the  “APR  tolerance”  or  the 
“TILA  tolerance.”  In  general,  the  tolerance 
specified  for  closed-end  “regular  transactions” 
(those  that  do  not  involve  multiple  advances, 
irregular  payment  periods,  or  irregular  payment 
amounts)  is  one  eighth  of  one  percent;  the  tolerance 
specified  for  “irregular”  transactions  (those  that 
involve  multiple  advances,  irsegular  payment 
periods,  or  irregular  payment  amounts,  such  as  an 
adjustahle  rate  mortgage  with  a  discounted  initial 
interest  rate)  is  one  quarter  of  one  percent.  See  12 
CFR  1026.22(a). 


connection  with  the  loam  and  the 
aggregate  amount  of  other  fees  or 
required  payments  in  connection  with 
the  loan.  The  items  included  in  this 
amendment  are  nearly  all  of  the  items 
that  are  included  on  the  RESPA 
settlement  statement;  and  to  disclose  the 
aggregate  figure,  the  Bureau  believes 
creditors  must  know  the  itemized  • 
settlement  charges.  Accordingly,  even  if 
the  final  rule  implemented  the 
requirements  pf  TILA,  as  amended  by 
MDIA  and  the  Dodd-Frank  Act,  in  a 
manner  similar  to  the  current  rule,  the 
Bureau  believes  industry  would  have  to 
implement  systems  necessary  to 
disclose  settlement  cost  information 
before  consummation  on  the  final  TILA 
disclosures.  The  Bureau  further  believes 
that,  in  the  absence  of  this  final  rule,  it 
is  possible  that  when  the  loan’s 
previously  disclosed  APR  becomes 
inaccurate,  creditors  would  elect  to 
provide  final  TILA  disclosures  with  all 
changed  terms,  including  settlement 
cost  information  required  by  TILA 
section  128(a)(17),  to  all  consumers  as  a 
matter  of  practice  to  manage  their  TILA 
liability  risk.223 

Commenters  opposed  to  the  proposal 
were  concerned  that  a  general  three- 
business-day  timing  requirement  would 
lead  to  closing  delays.  As  discussed 
below,  the  Bureau  does  not  believe  such 
a  requirement  alone  would  be  the 
primary  cause  of  any  such  delays.  The 
Bureau  believes  creditors  and  settlement 
agents  will  be  able  to  coordinate  in 
advance  based  on  when  consummation 
is  expected  to  occur  to  ensure  that 
consumers  receive  a  timely  Closing 
Disclosure  that  includes  the  actual 
terms  or  is  based  on  the  best 
information  reasonably  available  at  the 
time  it  is  provided.  See  the  section-by¬ 
section  analysis  of  §  1026.19(f)(l)(i). 

With  a  three-business-day  requirement, 
the  timing  of  particular  actions  by 
creditors  and  settlement  agents  may 
shift  forward,  further  reducing  the 
probability  of  closing  delays.  The' 
Bureau  further  believes  industry  will 
have  additional  incentive  to  coordinate 
preparation  of  the  Closing  Disclosure  in 
light  of  the  interest  in  avoiding  closing 
delays  shared  by  consumers,  sellers,  and 
other  parties. 

Thus,  the  Bureau  believes  creditors  or 
settlement  agents  can  provide  the 
Closing  Disclosure  so  that  it  is  received 


As  noted  in  the  proposal,  the  Bureau  received 
extensive  feedback  indicating  that  APR  estimates 
included  in  the  early  TILA  disclosures  eue  so  reuely 
accurate  by  the  time  of  consummation  that  most 
creditors  provide  corrected  disclosures  at  least  three 
business  days  before  consummation  as  a  standard 
business  practice,  instead  of  analyzing  the  accuracy 
of  the  disclosed  APR  to  ensure  compliance  with 
MDIA. 


by  the  consumer  no  later  than  three 
business  days  before  consummation 
without  delaying  consummation  while 
they  await  more  precise  information 
about  the  actual  terms  of  the 
transaction.  In  addition,  the  Bureau 
believes  the  revisions  to  the  proposed 
redisclosure  requirements  will 
significantly  reduce  the  risk  of  closing 
delays,  as  discussed  in  the  section-by¬ 
section  analysis  of  §  1026.19(f)(2)(i)  and 
(f)(2)(ii). 

Some  commenters  were  concerned 
that  a  three-business-day  rule  would 
lead  to  additional  closing  conferences  or 
time  spent  with  consumers,  and  some 
commenters  suggested  that  the  Bureau 
require  that  attorneys  or  other 
settlement  service  providers  be  present 
to  assist  consumers  with  understanding 
their  transaction.  The  final  rule  does  not 
require  the  scheduling  of  closing 
conferences  or  the  presence  of  particular 
personnel  at  a  closing.  The  Bureau  is 
concerned  that  such  a  requirement 
would  be  burdensome.  The  Bureau 
further  believes  that  the  design  of  the 
Loan  Estimate  and  Closing  Disclosure 
will  help  consumers  understand  their 
transaction,  even  if  additional  personnel 
are  not  available,  as  discussed  in  the 
Kleimann  Quantitative  Study  Report.224 

To  the  extent  consumers  ask  creditors, 
settlement  agents,  or  other  parties 
questions  about  their  transaction  based 
on  the  information  in  the  Closing 
Disclosure,  the  Bureau  believes  a 
general  three-business-day  requirement 
will  improve  consumer  awareness  and 
understanding  of  their  transaction, 
consistent  with  Dodd-Frank  Act  section 
1405(b).  Enhancing  consumer  awareness 
and  understanding  is  one  of  the 
principal  goals  of  this  rulemaking  and  is 
consistent  with  the  purpose  of  the 
integration  mandate.  Thus,  the  Bureau 
believes  a  potential  increase  in  burden 
associated  with  additional  engagement 
with  consumers  is  justified.  In  addition, 
to  the  extent  consumers  have  an 
opportunity  to  ask  questions  and 
identify  errors  before  they  arrive  at 
closing,  a  general  three-busine*ss-day 
requirement  may  increase  the  efficient 
operation  of  closings. 

Some  commenters  were  concerned 
that  a  three-business-day  requirement 
would  be  difficult  to  comply  with 
because  loan  underwriting  is  sometimes 
not  completed  until  soon  before 
consummation,  particularly  in  active 
real  estate  markets.  While  the  Bureau 


As  noted  above,  the  Bureau’s  Quantitative 
Study  determined  that  the  integrated  disclosures 
better  enable  consumers  to  compare  their  estimated 
and  actual  terms  and  costs  than  the  current 
disclosures,  and  to  understand  their  final 
transaction  better  than  the  current  disclosures.  See 
Kleimann  Quantitative  Study  Report  at  46—48. 
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appreciates  that  it  may  be  difficult  in 
certain  cases  to  complete  underwriting 
in  advance,  the  Bureau  does  not  believe 
such  problems  will  be  widespread  as  a 
result  of  a  general  three-business-day 
requirement  because  creditors  already 
must  be  in  a  position  to  know  a 
mortgage  loan’s  APR  as  necessary  to 
comply  with  MDIA’s  three-business-day 
requirement. 

Commenters  were  concerned  that  a 
three-business-day  requirement  would 
have  a  negative  impact  on  consumer 
choice.  As  discussed  below,  the  Bureau 
believes  the  final  rule  affords  consumers 
flexibility  to  make  a  wide  variety  of 
changes  to  their  transaction  between  the 
time  the  Closing  Disclosure  is  first 
provided  and  consummation  without 
triggering  a  new  three-business-day 
period.  In  fact,  the  Bureau  believes  a 
requirement  to  provide  the  Closing 
Disclosure  so  that  it  is  received  by 
consumers  no  later  than  three  business 
days  before  consummation  will  help 
consumers  make  more  informed 
decisions  because  they  will  have  more 
information  about  the  entire  transaction 
before  consummation.  Further,  in  light 
of  the  revisions  made  to  the  proposed 
redisclosure  requirements,  discussed  in 
greater  detail  in  the  section-by-section 
analysis  of  §  1026. 19(f)(2)  below,  the 
Bureau  does  not  believe  a  three- 
business-day  period  will  frustrate 
consumer  choice.  The  Bureau  believes 
these  revisions  also  address 
commenters’  concern  that  closing  delays 
would  lead  consumers  to  incur  an 
additional  month’s  interest  based  on 
FHA  payoff  rules. 225 

Several  commenters  stated  that  a 
three-business-day  requirement  was 
unnecessary  because  consumers  already 
have  time  during  the  loan  application, 
underwriting,  and  closing  process  to 
inform  themselves  about  their 
transaction.  However,  the  Bureau  is 
concerned  that  a  consumer’s  ability  to 
understand  the  transaction  and  ask 
questions  is  limited  without  a  single 
disclosure  that  presents  all  of  the  terms. 
Consumers  may  have  difficulty  making 
purchase  decisions  or  other  tradeoffs 
without  accurate  information  about  all 
of  the  costs  involved  in  their 
transactions.  As  commenters  explained, 
mortgage  loan  transactions  involve 
many  pieces  of  information  firom  a 
variety  of  sources  and,  in  some  cases, 
underwriting  and  title  exams  may  not 
conclude  until  later  in  the  process. 
Because  creditors  and  settlement  agents 
are  in  a  better  position  than  consumers 


225  In  addition,  the  Bureau  believes  the 
prepayment  penalty  provisions  adopted  in  the 
Bureau’s  2013  ATR  Final  Rule  and  May  2013  ATR 
Final  Rule  will  reduce  the  likelihood  that 
consumers  will  incur  such  charges  in  the  future. 


to  coordinate  this  informatidn  and 
account  for  disbursements,  the  Bureau 
believes  it  is  appropriate  for  consumers* 
to  receive  this  information  in  a  single, 
integrated  disclosure  before 
consummation.  The  Bureau  understands 
that  consumers  have  an  interest  in 
completing  their  transaction  in  a  timely 
maimer,  but  the  Bureau  believes  this 
goal  can  be  achieved  while  also 
providing  consumers  timely  information 
about  the  terms  of  their  transaction. 

The  Bureau  also  believes  a  general 
thfee-business-day  requirement  is 
warranted,  notwithstanding  the 
Bureau’s  other  Title  XIV  Rulemakings. 
While  regulations  adopted  in  the  2013 
ATR  Final  Rule,  2013  Loan  Originator 
Final  Rule,  and  the  2013  HOEPA  Final 
Rule  provide  important  consumer 
protections,  they  do  not  specifically 
address  the  goal  of  enhancing 
consumers’  awareness  and 
understanding  of  the  specific  terms  of 
their  transaction.  Mpreover  this  final 
rule  will  work  in  concert  with  other 
consumer  protections.  For  example,  the 
Bureau’s  2013  HOEPA  Final  Rule  ^ 
adopted  counseling  requirements, 
including  requirements  that  creditors 
cannot  extend  a  high-cost  mortgage  to  a 
consumer  unless  the  creditor  receives 
written  certification  that  the  consumer 
has  obtained  counseling  on  the 
advisability  of  the  mortgage  from  an 
approved  counselor.  See  12  CFR 
1026.34(a)(5).  In  addition,  the  2013 
HOEPA  Final  Rule  adopted 
requirements  that  lenders  provide  loan 
applicants  a  written  list  of  counseling 
organizations  that  provide  counseling 
^services  in  the  applicant’s  area.  See  12 
CFR  1024.20(a)(1).  While  counselors  can 
provide  general  guidance,  they  can 
provide  much  more  effective  counseling 
if  their  advice  is  tailored  to  the  terms  of 
a  consumer’s  transaction,  based  on 
information  in  th^losing  Disclosure. 

■  To  this  end,  the  Bureau  believes  a 
general  three-business-day  review 
period  will  provide  consumers  time  to 
consult  a  housing  counselor  or  other 
professionals  about  the  particulars  of 
their  transaction  before  consummation. 

Other  timing  standards  recommended 
by  commenters.  With  resnect  to  the 
suggestion  that  the  Bureau  exempt  all 
closed-end  consumer  credit  transactions 
Secured  by  real  property  from  MDIA’s 
three-business-day  redisclosure 
requirement  (triggered  by  an  inaccurate 
APR),  the  Bureau  declines.  For  the 
reasons  discussed  below,  the  Bureau 
believes  an  exemption  firom  the  MDIA 
requirement  that  consumers  receive  the 
TILA  disclosures  three  business  days 
before  consummation  when  the  APR  is 
inaccurate  would  be  inconsistent  with 


both  TILA  and  the.  goals  that  this  final 
rule  seeks  to  achieve. 

While  such  an  exemption  might 
eliminate  concerns  about  delayed 
closings  and  reduce  some  burden  on 
industry,  it  would  remove  what  the 
Bureau  believes  is  an  important  existing 
consumer  protection  under  MDIA.  As 
noted  above,  the  Bureau  believes 
consumers  should  be  provided  the 
opportunity  to  review  their  final  loan 
terms  and  costs  in  an  unpressured 
environment  to  identify  mistakes,  ask 
questions,  and  generally  understand 
their  transaction  before  becoming 
obligated  to  it.  Providing  consumers 
with  information  about  their  final  loan 
terms  and  costs  three  business  days 
prior  to  consummation  also  was 
recognized  by  the  Board  and  HUD  as 
providing  important  consumer  benefits 
and  was  recommended  by  those 
agencies  to  Congress.  See  Board-HUD 
Joint  Report  at  43—44.  In  addition,  the 
Bureau  has  developed  the  Loan  Estimate 
and  Closing  Disclosure  to  match  closely 
to  enable  consumers  to  easily  compare 
their  estimated  and  actual  loan  terms 
and  costs.  Further,  as  noted  above,  the 
Bureau’s  Quantitative  Study  has 
determined  that  the  Bureau’s  integrated 
disclosures  perform  better  than  the 
current  disclosures  at  enabling 
consumers  to  identify  differences 
between  the  early  and  final  disclosures. 
See  Kleimann  Quantitative  Study 
Report  at  46—47. 

Because  the  Closing  Disclosure 
contains  a  significant  amount  of 
detailed  content  necessary  to  inform 
consumers  about  their  loan  and  their 
settlement  charges,  the  Bureau  believes 
that  providing  consumers  with  at  least 
three  business  days  before 
consummation  to  review  the 
information  and  ask  questions  provides 
an  important  benefit  to  consumers.  The 
Bureau  believes  the  good  faith  estimate 
tolerance  rules  under  §  1026.19(e)(3) 
will  protect  consumers  against  the  most 
significant  bait-and-switch  risks. 
However,  they  do  not  provide 
protection  against  all  changes  that  may  - 
occur  between  the  time  the  Loan 
Estimate  is  provided  and 
consummation.  These  changes  include 
increases  in  certain  real  estate-related 
costs  and  disbursements  to  others, 
which  could  create  legal  issues  for 
consumers  after  consummation.  Further, 
the  Bureau  believes  that  providing 
consumers  with  better  disclosures  to 
identify  changes  or  inaccuracies,  as  well 
as  providing  them  with  more  time  in 
which  to  do  so,  will  further  encourage 
creditors  to  provide  more  accurate  Loan 
Estimates  and  Closing  Disclosures,  and 
discourage  the  use  of  bait-and-switch 
tactics. 
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The  Bureau  has  considered 
commenters’  suggestions  that  the 
Closing  Disclosure  be  provided  earlier 
than  three  business  days  before 
consummation.  However,  as  stated  in 
the  proposal',  the  Bureau  also  is 
concerned  that  it  would  be  impractical 
to  require  delivery  eenlier  than  three 
business  days  before  consummation. 
Thus,  the  final  rule  provides  flexibility 
to  industry  by  requiring  creditors  to 
ensure  that  consumers  receive  the 
disclosures  no  later  than  the  third 
business  day  before  consummation. 
Under  this  approach,  a  creditor  need  not 
complete  the  disclosures  until  the  third 
business  day  before  consummation, 
provided  it  can  ensure  that  the 
consumer  will  receive  the  disclosures 
that  day,  such  as  via  electronic  mail 
consistent  with  applicable  requirements 
regarding  electronic  delivery  or  hand 
delivery.  See  comments  19(fKl)(ii)— 2 
and  19(f)(l)(iii)-2.  In  addition,  as 
explained  in  more  detail  in  the  section- 
by-section  analysis  of  §  1026.19(f)(l)(iii) 
below,  the  final  rule  makes  amendments 
to  the  proposal,  which  the  Bureau 
believes  will  facilitate  compliance  with 
the  delivery  requirements. 

The  Bureau  believes  a  general  three- 
business-day  requirement  will  benefit 
consumers  more  than  a  requirement  for 
creditors  to  ensure  the  consumer 
receives  the  Closing  Disclosure  two  days 

or  one  day  before  consummation.226 

While  shorter  periods  would  reduce  the 
extent  of  revisions  to  the  Closing 
Disclosure  before  consummation,  they 
would  provide  consumers  less  time  to 
,  review  the  transaction.  As  noted  above, 
the  Closing  Disclosure,  like  the  current 
final  TILA  disclosure  and  RESPA 
settlement  statement,  contains  a 
significant  amoimt  of  information 
regarding  the  credit  and  the  real  estate 
transaction.  The  Bureau  believes  a 
three-business-day  period  in  which  to 
review  the  information  is  a  reasonable 
amount  of  time  considering  this 
significant  amoimt  of  informa:tion  on  the 
'disclosure.  The  Bureau  also  believes  a 
three-business-day  period  is  appropriate 
because  the  three-business-day  period 
was  the  period  recently  instituted  by 
Congress  under  its  MDIA  amendments 
to  TILA  with  respect  to  creditor 
disclosures  when  the  loan’s  previously 
disclosed  APR  becomes  inaccurate. 


While  the  final  rule  does  not  impose  a 
requirement  for  creditors  to  ensure  that  consumers 
receive  the  Closing  Disclosure  one  or  two  days  ' 
before  consummation,  the  final  rule  does  include  a 
requirement  for  creditors  to  permit  consumers  a 
right  to  inspect  the  Closing  Disclosure  the  business 
day  before  consummation  upon  the  consumer’s 
request.  See  the  section-by-section  analysis  of 

§  1026.ig(f)(2Mi)- 


Transactibns  subject  to  the  three- 
business-day  right  of  rescission.  The 
Bureau  declines  to  exempt  transactions 
subject  to  the  three-business-day  right  of 
rescission  fi'om  §  1026.19(f)(l)(ii)(A)  or 
otherwise  amend  the  rescfssion  rules. 227 
The  Bureau  believes  the  pre¬ 
consummation  waiting  period  and  the 
post-consummation  waiting  period  for 
transactions  subject  to  the  right  of 
rescission  serve  different  purposes.  The 
preconsummation  period  permits  the 
consumer  an  opportunity  to  understand 
the  specific  elements  of  the  transaction, 
question  specific  charges,  ask  questions, 
consider  other  options,  or  potentially 
improve  the  terms  of  the  transaction 
prior  to  consummation.  On  the  other 
hand,  the  right  of  rescission  provides 
consumers  an  opportunity  to  unwind 
the  entire  transaction  and  receive  any 
fees  they  may  have  paid  for  the 
transaction.  Exempting  transactions 
subjPct  to  the  right  of  rescission  from 
the  general  three-business-day  pre- 
consummation  review  period  would 
mean  many  consumers  would  lose  the 
oppprtunity  to  review  the  transaction 
details  and  resolve  any  concerns  before 
consummation.  The  Bureau  further 
notes  that  the  Congresses  that  passed 
the  Dodd-Frank  Act  and  MDIA  did  not 
exempt  rescindable  transactions  from 
MDIA’s  three-business-day  waiting 
period.  Currently  under  Regulation  Z, 
creditors  must  provide  the  final  TILA 
disclosures  so  that  consumers  receive 
them  no  later  than  three  business  days 
before  consummation  if  the  loan’s 
previously  disclosed  APR  becomes 
inaccurate,  even  if  the  loan  is  subject  to 
the  post-consummation  three-business- 
day  right  of  rescission.  .  * 

Whfle  the  Bureau  has  authority  to 
exempt  transactions  from  TILA’s 
requirements  in  certain  circumstances, 
an  exemp^on  is  not  warranted  here 
because  the  amendments  made  to  the 
final  rule’s  redisclosvffe  requirements  in 
§  1026.19(f)(2)  will  significantly  reduce 
the  potential  for  closing  delays.  In 
addition,  refinancings  that  are  subject  to 
the  right  of  rescission  typically  involve 
fewer  parties  and  require  less 
coordination  than  purchase-money 
transactions.  Thus,  the  Bureau  believes 
creditors  in  th§se  transactions  should  be 
able  to  provide  disclosures  for 


227  por  certain  transactions,  including 
refinancings  with  a  new  creditor  or  refinancings 
with  the  same  creditor  where  new  money  is 
advanced,  TILA  grants  consumers  a  thre^ay  right 
to  rescind  the  transaction  where  a  security  interest 
is  or  will  be  retained  in  the  consumer’s  principal 
dwelling.  See  15  U.S.C.  1635(a).  The  right  of 
rescission  permits  consumers  time  to  reexamine 
their  credit  contracts  and  cost  disclosures  and  to 
reconsider  whether  they  want  to  put  their  home  at 
risk  by  offering  it  as  security  for  credit.  See  12  CFR 
1026.23. 


transactions  subject  to  the  right  of 
rescission  three  business  days  before 
consummation  without  imposing 
burdensome  delays  on  consumers. 

Consummation  v.  settlement.  The 
final  rule  requires  that  the  Closing 
Disclosure  be  provided  three  business 
days  before  “consummation,”  rather 
than  before  “settlement.”  In  general, 
TILA  and  Regulation  Z  require  that 
creditors  provide  final  TILA  disclosures 
in  certain  circumstances  three  business 
days  before  “consummation”  of  the 
credit  transaction,  while  RESPA  and 
Regulation  X  require  settlement  agents 
to  provide  the  RESPA  settlement 
statement  at  or  before  “settlement.” 
Regulation  Z  currently  defines 
“consummation”  as  “the  time  that  a 
consumer  becomes  contractually 
obligated  on  a  credit  transaction. ”*See 
12  CFR  1026.2(a)(13).  Regulation  X,  by 
contrast,  provides  that  the  RESPA 
settlement  statement  must  be  delivered 
by  “settlement,”  which  is  defined  as 
“the  process  of  executing  legally 
binding  documents  regarding  a  lien  on 
a  property  that  is  subject  to  a  federally 
related  mortgage  loan.”  See  12  CFR 
1024.2(b).  The  Bureau  appreciates  that 
“consummation”  and  “settlement”  may 
not  always  coincide  in  some 
jurisdictions.  The  Bureau  believes  that 
reconciling  this  difference  between 
TILA  and  RESPA  satisfies  the 
integration  mandate.  The  Bureau 
believes  “consummation”  is  appropriate 
because  TILA  section  128(b)(2)(D) 
requires  that  the  creditor  provide  final 
TILA  disclosures  no  later  than  three 
business  days  before  consummation 
where  the  loan’s  previously  disclosed 
APR  becomes  inaccurate.  See  15  U.S.C. 
1638(b)(2)(D).  This  is  the  standard  that 
applies  to  TILA  disclosures  currently 
under  MDIA,  which,  as  amended  by 
Dodd-Frank  Act  section  1419,  include 
the  disclosure  of  settlement  cost 
information.  See  15  U.S.C.  1638(a)(17). 
In  addition,  TILA  requires  that  the  early 
TILA  disclosures  be  provided  no  later 
than  seven  business  days  before 
“consummation.”  15  U.S.C. 
1638(b)(2)(A).  The  Bureau  believes  that 
the  early  and  final  TILA  disclosures 
should  be  provided  in  the  sequence  set 
forth  under  TILA  to  ensure  consumers 
benefit  from  the  time  necessary  to 
review  the  respective  disclosures  before 
becoming  obligated  on  the  credit 
transaction.  In  addition,  because 
“consummation”  is  a  particular  point  in 
time,  while  “settlement”  is  defined  as  a 
“process,”  the  Bureau  believes  the  rule 
provides  clarity  with  respect  to  when 
the  disclosures  must  be  provided. 
Accordingly,  the  final  rule  uses 
“consummation”  as  the  timing  standard 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations  79851 


applicable  to  the  provision  of  the 
Closing  Disclosure. 

As  noted  above,  the  Bureau 
recognizes  that  “consummation”  and 
“settlement”  may  not  coincide  in  some 
jurisdictions.  Indeed,  the  definition  of 
“settleinent”  in  Regulation  X  indicates 
that  a  settlement  is  not  necessarily  a 
singular  event  involving  the  execution 
of  one  agreement,  hut  is  instead  a 
“process  of  executing  legally  binding 
documents”  regarding  a  lien  on 
property  that  is  subject  to  a  federally 
related  mortgage  loan.  See  12  CFR 
1024.2(h).  Thus,  in  some  jurisdictions,  a 
settlement  may  begin  before 
“consummation”  under  Regulation  Z, 
and,  in  some  jurisdictions,  may 
conclude  later. 

The  Bureau  believes  that  the  final  rule 
should  account  for  the  variety  of  ways 
settlements  are  handled  across  the 
country  without  imposing  unnecessary 
costs  on  consumers,  sellers,  or  industry. 
Accordingly,  the  final  rule  provides 
additional  flexibility  by  narrowing  the 
triggers  for  new  three-business-day 
waiting  periods  when  changes  occur  to 
the  terms  of  the  transaction,  as 
discussed  in  the  section-by-section 
analysis  of  §  1026.19(f)(2).  The  Bureau 
believes  these  changes  will  help  ensure 
the  efficient  operation  of  closings.  To 
account  for  situations  in  which 
consummation  may  occur  before  a 
settlement  concludes,  the  final  rule 
provides  additional  flexibility  for  post¬ 
consummation  events,  as  discussed  in 
the  section-by-section  analysis  of 
§  1026.19(f)(2)(iii)  below. 

Some  commenters  requested 
clarification  of  when  “consupimation” 
occurs,  specifically  inquiring  whether  it 
occurs  when  documents  are  recorded. 

As  noted  above,  “consummation”  is 
defined  as  “the  time  that  a  consumer 
becomes  contractually  obligated  on  a 
credit  transaction.”  See  12  CFR 
1026.2(a)(13).  Existing  commentary  to 
Regulation  Z  explains  that  when  a 
contractual  obligation  on  the  -  * 

consumer’s  part  is  created  is  a  matter  to 
be  determined  under  applicable  law, 
and  that  Regulation  Z  does  not  make ' 
this  determination.  See  comment 
2(a)(13)-l.  Existing  commentary  also 
explains  that  consummation  does  not 
occur  when  the  consumer  becomes 
contractually  committed  to  a  sale 
transaction,  unless  the  consumer  also 
becomes  legally  obligated  to  accept  a 
particular  credit  arrangement.  See 
comment  2(a)(13)-2. 

Business  day.  As  noted  in  the  section- 
by-section  analysis  of  §  1026.2(a)(3),  the 
final  rule  adopts  the  specific  definition 
of  business  day  applicable  to 
§  1026.19(f)(l)(ii),  as  proposed.  The 
Bureau  believes  the  specific  definition 


in  §  1026.19(f)(l)(ii)  is  appropriate 
because  the  delivery  requirement  in 
§  1026.19(f)(l)(iii),  as  discussed  in  the 
section-by-section  analysis  for  that 
section,  provides  that  the  consumer  is 
deemed  to  have  received  the  Closing 
Disclosure  three  business  days  after  they 
are  mailed  or  delivered,  if  not  provided 
to  the  consumer  in  person.  That 
provision  uses  the  specific  definition  of 
business  day  to  account  for  the  current 
practice  of  United  States  postal  service 
delivery  on  Saturday.  Using  the  specific 
definition  for  the  Closing  Disclosure 
delivery  requirements  in  this  rule  also 
will  assist  industry  and  consumers  by 
facilitating  the  efficient  delivery  of  the 
Closing  Disclosure  to  reduce  the 
potential  for  closing  delays. 

The  Bureau  does  not  expect  that  such 
use  of  the  specific  definition  of  business 
day  in  this  rule  will  impose  costs  on 
industry  because  it  would  not  operate  to 
require  that  a  creditor’s  or  settlement 
agent’s  office  be  open  on  Saturday.  It 
only  enables  them  to  count  Saturday  as 
a  day  on  which  the  consumer  received 
the  disclosures.  The  Bureau  believes 
that  using  the  general  definition  of 
business  day  in  §  1026.19(f)(l)(ii)  and 
(f)(l)(iii)  would  create  unnecessary 
delays  in  many  cases  because  it  would 
mean  that  creditors  and  settlement 
agents  could  not  count  Saturdays  as  a 
day  of  receipt,  unless  the  creditor’s  or 
settlement  agent’s  offices  were  open  to 
the  public  for  carrying  on  substantially 
all  of  its  business  functions.  The  Bureau 
believes  it  would  be  incongruous  if  the 
regulation  did  not  recognize  a 
consumer’s  actual  receipt  of  the  Closing 
Disclosure  on  a  Saturday  simply 
because  the  creditor’s  offices  were  not 
open.  The  Bureau  recognizes  that  using 
a  consistent  definition  of  business  day, 
both  within  Regulation  Z  and  between 
Regulation  X  and  Regulation  Z,  could 
benefit  industry  and  consumers  alike  by 
providing  more  certainty  regarding 
regulatory  requirements  and  reducing 
compliance  costs.  However,  the  Bureau 
believes  that  streamlining  the  definition 
of  business  day  should  he  part  of  a  more 
comprehensive  assessment  of 
Regulation  Z,  which  the  Bureau  believes 
is  outside  of  the  scope  of  this 
rulemaking.  See  the  section-by-section 
analysis  of  §  1026.2(a)(6)  for  additional 
discussion  of  the  definition  of  business 
day.  ^ 

Other  issues  raised  by  commenters. 
With  respect  to  a  commenter’s  request 
that  the  final  rule  include  protections 
for  the  creditor  from  breach  of  contract 
claims  arising  from  delayed  closing,  the 
final  rule  does  not  expressly  address 
such  limitations  on  creditor  liability. 
The  final  rule  addresses  disclosure 
obligations  under  TILA  and  RESPA: 


other  creditor  duties  are  outside  the 
scope  of  this  rulemaking.  With  respect 
to  the  commenter’s  request  that  the  final 
rule  address  creditor  liability  for  the 
accuracy  of  the  Closing  Disclosure,  see 
the  section-by-section  analyses  of 
§  1026.19(f)(l)(i)  and  (f)(l)(v). 

Final  provisions.  For  the 
aforementioned  reasons,  the  final  rule 
adopts  §  1026.19(f)(l)(ii)(A)  and 
comment  19(f)(l)(ii)-l  substantially  as 
proposed.  Final  §  1026.19(f)(l)(ii)(A) 
makes  technical  revisions  by  adding 
references  to  other  provisions  of 
§  1026.19(f)  that  serve  as  exceptions  to 
the  general  three-business-day 
requirement  under  §  i026.19(f)(l)(ii)(A). 
Specifically,  the  final  rule  replaces  the 
reference  to  §  1026.19(f)(2)  with  more 
specific  references  to  §  1026.19(f)(2)(i) 
and  (f)(2)(iii)  through  (f)(2)(v).  This 
change  has  been  made  because  final 
§  1026.19(f)(2)  has  been  revised  to 
narrow  the  circumstances  under  which 
a  new  f  re-consummation  three- 
businessTday  period  is  required,  as 
discussed  in  the  section-by-section 
analysis  of  §  1026.19(f)(2)(i)  and  (ii) 
below.  The  final  rule  makes  conforming 
changes  to  comment  19(f)(l)(ii)-l. 
Comment  19(f)(l)(ii)-l  also  includes  a 
technical  revision  by  omitting  a 
reference  to  comment  2(a)(6)-l  so  that 
comment  19(f)(l)(ii)— 1  cross-references 
only  comment  2(a)(6)-2,  which 
discusses  the  specific  definition  of 
business  day  applicable  to 
§1026.19(f)(l)(ii). 

The  final  rule  also  adopts  comment 
19(f)(l)(ii)-2,  with  modifications.  The 
comment  has  been  reorganized  for 
clarity,  makes  technical  revisions,  and 
includes  additional  discussion.  The 
comment  references  the  receipt  rule  in 
§  1026.19(f)(l)(iii)  and  includes 
examples  illustrating  when  the  Closing 
Disclosure  would  have  to  be  delivered 
or  placed  in  the  mail  to  ensure  the 
consumer  receives  the  Closing 
Disclosure  no  later  than  three  business 
days  before  consummation.  The  Bureau 
believes  this  language  helps  clarify  the 
example  that  follows.  In  that  example, 
consummation  is  scheduled  for 
Thursday,  and  the  comment  explains 
that  a  creditor  would  satisfy  the 
requirements  of  §  1026.19(f)(l)(ii)(A)  if 
the  creditor  places  the  disclosures  in  the 
mail  on  Thursday  of  the  previous  week, 
because,  for  the  purposes  of 
§  1026.19(f)(l)(ii),  Saturday  is  a  business 
day,  pursuant  to  §  1026.2(a)(6),  and, 
pursuant  to  §  1026.19(f)(l)(iii),  the 
consumer  would  be  considered  to  have 
received  the  disclosures  on  the  Monday 
before  .consummation  is  scheduled.  The 
comment  also  ingludes  a  cross-reference 
to  comment  19(f)(l)(iii)-l,  which 
further  clarifies  the  requirements  of 


79852  Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


§  1026.19{f)(l){in)  applicable  to  mail 
delivery.  The  comment  also  explains 
that  a  creditor  would  not  satisfy  the 
requirements  of  §  1026.19(f)(l)(ii)(A)  in 
this  example  if  the  creditor  places  the 
disclosures  in  the  mail  on  the  Monday 
before  consummation. 

The  comment  also  includes  more 
detail  than  proposed  comment 
19(f)(l)(ii)-2  in  explaining  how  a 
creditor  in  the  above  example  could 
satisfy  the  requirements- of 
§  1026.19(fKl)(iiKA)  by  delivering  the 
Closing  Disclosure  by. way  of  electronic 
mail  on  a  day  (Monday)  that  is  three 
business  days  before  consummation 
(Thursday).  The  comment  also  revises 
the  proposal’s  reference  to 
§  1026.17(a)(1)  relating  to  disclosures  in 
electronic  form.  The  final  comment 
refers  to  §  1026.38(t)(3)(iii)  instead, 
which  permits  the  Closing  Disclosure  to 
be  provided  in  electronic  form,  subject 
to  compliance  with  the  E-Sign  Act.  As 
revised,  the  comment  explains  that  the 
creditor  in  the  above  example  could 
satisfy  the  requirements  of 
§  1026.19(f)(l)(ii)(A)  by  delivering  the 
disclosures  on  Monday,  for  instance,  by 
way  of  electronic  mail,  provided  the 
requirements  of  §  1026.38(t)(3)(iii) 
relating  to  disclosures  in  electronic  form 
are  satisfied  and  assuming  that  each 
weekday  is  a  business  day,  and 
provided  that  the  creditor  obtains 
evidence  that  the  consumer  received  the 
emailed  disclosures  on  Monday.  The 
comment  also  includes  a  cross-reference 
to  comment  19(f)(l)(iii)-2,  which 
discusses  how  §  1026.19(f)(l)(iii) 
applies  to  delivery  methods  other  than 
mail  delivery. 

Final  §  1026.19(f)(l)(ii)(A)  and 
comments  19(f)(l)(ii)-l  and  -2  are 
adopted  pursuant  to  the  Bureau’s  legal 
authority  under  sections  105(a)  of  TILA, 
19(a)  of  RESPA,  1032(a)  of  the  Dodd- 
Frank  Act,  and,  for  residential  mortgage 
transactions,  sections  129B(e)  of  TILA 
and  1405(b)  of  the  Dodd-Frank  Act.  The 
Bureau  has  considered  the  purposes  for 
which  it  may  exercise  its  authority 
under  section  105(a)  of  TILA  and,  based 
on  that  review,  believes  that  the  rule 
and  commentary  are  appropriate.  The 
final  rule  and  commentary  will  help 
consumers  avoid  the  uninformed  use  of 
credit  by  ensuring  that  consumers 
receive  disclosures  of  the  actual  terms 
and  costs  associated  with  the  mortgage 
loan  transaction  early  enough  that 
consumers  have  sufficient  time  to 
become  fully  informed  as  to  the  cost  of 
their  credit.  The  final  rule  and 
conunentary  are  consistent  with  section 
129B(e)  of  TILA  because  failing  to 
provide  borrowers  with  enough  time  to 
become  fully  informed  of  the  actual 


terms  and  costs  of  the  transaction  is  not 
in  the  interest  of  the  borrower. 

The  Bureau  also  has  considered  the 
purposes  for  which  it  may  exercise  its 
authority  under  section  19(a)  of  RESPA 
and,  based  on  that  review,  believes  that 
the  final  rule  and  commentary  are 
appropriate.  The  final  rule  and 
commentary  will  ensure  more  effective 
advance  disclosure  of  settlement  costs 
by  requiring  creditors  to  disclose  the 
actual  settlement  costs  associated  with 
the  transaction  three  business  days 
before  consummation. 

The  final  rule  and  commentary  are 
consistent  with  Dodd-Frank  Act  section 
1032(a)  because  the  features  of  mortgage 
loan  transactions  and  settlement 
services  will  be  more  fully,  accurately, 
and  effectively  disclosed  to  consumer  in 
a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage  loan  and 
settlement  services  if  consumers  receive 
the  disclosures  reflecting  the  terms  and 
costs  associated  with  their  transactions 
three  business  days  before 
consummation. 

In  addition,  the  Bureau  has 
considered  the  purposes  for  which  it 
may  exercise  its  authority  under  section 
1405(b)  of  the  Dodd-Frank  Act  and, 
based  on  that  review,  believes  that  the 
final  rule  and  commentary  are 
appropriate.  The  final  rule  and 
commentary  will  improve  consumer 
awareness  and  understanding  of  the 
mortgage  loan  transaction  by  ensuring 
that  consumers  receive  the  disclosures 
reflecting  the  terms  and  costs  associated 
with  their  transactions  three  business 
days  in  advance  of  consummation.  The 
final  rule  and  commentary  also  will  be 
in  the  interest  of  consumers  and  in  the 
public  interest  because  they  may 
eliminate  the  opportunity  for  bad  actors 
to  surprise  consumers  with  unexpected 
costs  at  the  closing  table,  when 
consumers  are  less  able  to  question  such 
costs. 

The  Bureau  recognizes  that  the  timing 
requirement  in  §  1026.19(f)(l)(ii)(A)  is  a 
change  from  current  industry  practice. 
During  the  Small  Business  Review ' 
process,  several  small  entity 
representatives  were  opposed  to  this 
modification.  See  Small  Business 
Review  Panel  report  at  35,  38,  40,  45, 
53-54,  59-60,  67-68,  72,  and  77.  The 
Small  Business  Review  Panel 
recommended  that  the  Bureau  explore 
ways  to  mitigate  the  potential  impact  of 
the  three  business  day  requirement  on 
small  entities.  Id.  at  29.  While  the  final 
rule  continues  to  require  that  the 
Closing  Disclosure  be  provided  to 
consumers  three  business  days  before 
consummation  in  all  circumstances,  the 
final  rule  has  provided  for  more 


flexibility,  in  part,  because  of  the 
concern  Of  the  rule’s  impact  on  the 
market.  As  discussed  above  in  the 
section-by-section  analysis  of 
§  1026.19(f)(l)(i),  the  final  rule  includes 
new  comrhent  19(f)(l)(i)-2,  which 
clarifies  when  creditors  may  use  the 
best  information  reasonably  available 
when  providing  the  disclosures  required 
under  §  1026.19(f)(l)(i).  In  addition,  the 
final  rule  narrows  the  circumstances 
under  which  a  new  waiting  period  will 
be  triggered  for  revisions  to  the  Closing 
Disclosure,  as  discussed  in  more  detail 
in  the  section-by-section  analysis  of 
§  1026.19(f)(2)  below.  Further,  the  final 
rule  clarifies  the  receipt  requirements  in 
§  1026.19(f)(l)(iii),  which  the  Bureau 
believes  will  facilitate  compliance.  The 
Bureau  believes  these  modifications  will 
reduce  burden  on  small  entities. 

19(f)(l)(ii)(B)  Timeshares 

■  As  explained  above,  in  2008  Congress 
amended  TILA  to  require  delivery  of 
final  disclosures  three  business  days 
prior  to  consummation.  However, 
Congress  explicitly  exempted  mortgage 
loans  secured  by  timeshares  from 
MDIA’s  three-business-day 

requirement.228  Accordingly,  the 

Bureau  proposed  §  1026.19(f)(l)(ii)(B), 
which  would  have  provided  that,  for 
transactions  secured  by  a  consumer’s 
interest  in  a  timeshare  plan  described  in 
11  U.S.C.  101(53D),  the  creditor  shall 
ensure  that  the  consumer  receives  the 
disclosures  required  under 
§  1026.19(f)(l)(i)  no  later  than 
consummation.  The  Bureau  proposed 
these  requirements  pursuant  to  its 
authority  uftder  sections  105(a)  of  TILA, 
19(a)  of  RESPA,  and  1405(b)  of  the 
Dodd-Frank  Act. 

Proposed  comment  19(f)(l)(ii)-3 
would  have  explained  that,  for  loans 
secured  by  timeshares, 

§  1026.19(f)(l)(ii)(B)  requires  a  creditor 
to  ensure  that  the  consumer  receives  the 
disclosures  required  under 
§  1026.19(f)(l)(i)  as  soon  as  reasonably 
practicable,  but  no  later  than 
consummation.  The  proposed  comment 
also  would  have  included  illustrative 
examples  of  this  requirement. 

Comments.  A  trade  association 
representing  the  timeshare  industry 
supported  the  Bureau’s  proposed 
exemption  from  the  Closing  Disclosure’s 
timing  requirements.  The  commenter 
also  explained  that  proposed  comment 
19(f)(l)(ii)-3  should  be  modified  to 
clarify  that,  if  the  creditor  in  the  case  of 
a  transaction  secured  by  a  consumer’s 


^^"See  MDIA,  Public  Law  110-289,  section 
2502(a)(6).  122  Stat.  2654,  2857  (2008);  15  U.S.C. 
1638(b)(2)(G).  "Timeshare”  is  defined  in  11  U.S.C. 
101(53D). 
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interest  in  a  timeshare  plan  provides  the 
credit  application  and  consummates  the 
transaction  on  the  same  day,  or  if 
consummation  occurs  a  day  after  the 
application  is  received,  there  should  be 
no  requirement  to  provide  the  Loan 
Estimate  required  by  §  1026.19(e)(l)(iii), 
and  that  the  creditor  would  comply 
with  §  1026.19(e)(lKiii)  and  (f)(l)fi)  by 
providing  the  Closing  Disclosure.  As 
discussed  in  the  section-by-section 
analysis  of  §  1026.19(e)(l)(iii)  above,  the 
commenter  noted  that  timeshare 
transactions  are  typically  consummated 
on  the  same  or  very  next  day  after  the 
creditor  receives  the  application. 

The  commenter  also  requested  that 
comment  19(f){l)(ii)-3  be  amended  to 
clarify  that  timeshare  transactions 
covered  by  the  rule  may  be 
consummated  at  any  time  after  the 
Closing  Disclosure  is  provided,  similar 
to  language  in  existing  comment 
19(a)(5)(ii)-l.  The  commenter  further 
requested  that  language  be  added  to  the 
comment  explaining  that  the  disclosures 
required  by  §  1026.19(e)(l)(iii)  and 
(f){l)(i)  are  not  required  to  be  provided 
if  the  consumer’s  application  will  not  or 
cannot  be  approved  on  terms  requested 
by  the  consumer  or  if  the  consumer  has 
withdrawn  the  application,  similar  to 
language  in  existing  comment 
19(a)(5)(ii)-4. 

The  commenter  also  requested  that 
the  Bureau  also  exempt  timeshares  from 
many  of  the  Dodd-Frank  Act’s 
amendments  to  TILA  by,  for  example^ 
allowing  timeshare  lenders  to  use  a 
timeshare-specific  Closing  Disclosure 
form  or  to  strike  out  or  omit 
inapplicable  disclosures  on  the 
proposed  forms.  The  commenter 
indicated  that  this  would  fulfill  the 
exemption  for  timeshares  recognized  in 
the  Dodd-Frank  Act. 

Final  rule.  The  Bureau  adopts 
§  1026.19(f)(l)(ii)(B)  and  comment 
19(f)(l)(ii)-3  substantially  as  proposed, 
but  has  added  additional  commentary  in 
response  to  the  corhments  received.  As 
discussed  in  the  section-by-section 
analysis  of  §  1026.19(f)(l)(i),  the  final 
rule  includes  comment  19(f)(l)(i)-3 
explaining  that,  for  transactions  covered 
by  §  1026.19(f)(l)(i),  creditors  may  rely 
on  comment  19(e)(l)(iii)-3  in 
determining  that  disclosures  are  not 
required  by  §  1026.19(f)(l)(i)  because 
the  consumer’s  application  will  not  or 
cannot  be  approved  on  the  terms 
requested  or  the  consumer  has 
withdrawn  the  application.  Thus,  for 
timeshare  transactions  covered  by 
§  1026.19{f)(l)(ii)(B),  creditors  need  not 
provide  the  Closing  Disclosure  if  a 
consumer’s  application  is  denied  or 
withdrawn,  in  accordance  with 
comment  19(f)(l)(i)-3. 


Comment  19(f)(l)(ii)-3  adds  language 
to  proposed  comment  19(f)(l)(ii)-3 
clarifying  that  timeshcire  transactions 
may  be  consummated  at  the  time  or  any 
time  after  the  disclosures  required  by 
§  1026.19(f)(l)(i)  are  received  by  the 
consumer.  To  avoid  uncertainty  over 
whether  consummation  may  occur  after 
only  the  Closing  Disclosure  is  provided, 
the  comment  also  indicates  that,  in 
some  cases,  the  Loan  Estimate  must  be 
provided  under  §  1026.19(e)  and 
includes  a  cross-reference  to  comment 
19(e)(l){iii)-4.  Comment  19{f)(l)(ii)-3 
amends  the  examples  in  proposed 
comment  19(f)(l)(ii)-3  to  demonstrate 
that  the  Closing  Disclosure  must  be 
provided  no  later  than  consummation. 
The  comment  includes  an  example  in 
which  an  application  is  received  on  a 
Monday  and  consummation  occurs  on 
Friday  of  that  week.  The  comment  also 
includes  an  example  in  which  an 
application  is  received  on  a  Monday 
and  consummation  occurs  the  next  day, 
on  Tuesday  of  that  week.  In  both 
examples,  the  Closing  Disclosure  must 
be  provided  no  later  than 
consummation. 

To  conform  the  comment  to  the 
language  in  §  1026.19(f)(l)(ii)(B),  the 
comment  omits  language  in  proposed 
comment  19(f)(l)(ii)-3  that  would  have 
explained  that,  if  an  application  is 
received  on  a  Monday  and 
consummation  is  scheduled  for  Friday, 
“the  creditor  may  provide  the  consumer 
with  the  disclosures  required  by 
§  1026.19(f){l)(i)  on  Tuesday,  June  2,  if 
doing  so  is  reasonably  practicable.”  The 
comment  also* revises  proposed 
guidance  that  would  have  addressed 
compliance  with  §  1026.19(e).  Comment 
19(f)(l)(ii)-3  explains  that,  in  some 
cases,  a  Loan  Estimate  also  must  be 
provided  under  §  1026.19(e)  and 
includes  a  cross-reference  to  comment 
,  19(e)(l)(iii)— 4,  which  addresses  the 
provision  of  the  Loan  Estimate  in 
timeshare  transactions,  as  discussed  in 
the  section-by-section  analysis  of 
§1026.19(e)(l)(iii). 

Section  1026.19(f)(l)(ii)(B)  and 
comment  19(f)(l)(ii)-3,  as  finalized, 
carry  out  the  purposes  of  TILA  and 
RESPA  by  ensuring  meaningful 
disclosure  of  credit  terms  and  effective 
advance  disclosure  of  settlement  costs, 
consistent  with  section  105(a)  of  TILA 
and  19(a)  of  RESPA,  respectively.  Also, 
the  final  rule  and  commentary  will 
improve  consumer  awareness  and 
understanding  of  transactions  involving 
residential  mortgage  loans  by  requiring 
effective  disclosure  within  a  timeframe 
appropriate  for  loans  secured  by  a 
timeshare,  which  will  be  in  the  best 
interest  of  consumers  and  the  public 


consistent  with  Dodd-Frank  Act  section  , 
1405(b). 

1 9(f)(  1  )(iii)  Receipt  of  Disclosures 

TILA  and  RESPA  differ  in  their 
treatment  of  delivery  requirements  for 
the  final  disclosures.  Section 
128(b)(2)(E)  of  TILA,  as  amended  by 
MDIA,  provides  that,  if  the  disclosures 
are  mailed  to  the  consumer,  the 
consumer  is  considered  to  have  received 
them  three  business  days  after  they  are 
mailed.  15  U.S.C.  1638(b)(2)(E).  RESPA 
does  not  expressly  address  delivery 
requirements.  Regulation  Z  provides 
that  if  the  disclosures  are  provided  to 
the  consumer  by  means  other  than 
delivery  in  person,  the  consumer  is 
deemed  to  have  received  the  disclosures 
three  business  days  after  they  are  mailed 
or  delivered.  See  12  CFR 
.  1026.19(a)(2)(ii).  Regulation  X  provides 
that  the  settlement  agent  shall  deliver 
the  completed  RESPA  settlement 
statement  at  or  before  the  settlement, 
except  if  the  borrower  waives  the  right 
to  delivery  of  the  completed  RESPA 
settlement  statement,  in  which  case  the 
completed  RESPA  settlement  statement 
shall  be  mailed  or  delivered  as  soon  as 
practicable  after  settlement.  See  12  CFR 
1024.10(b),  (c). 

To  establish  a  consistent  standard  for 
the  Closing  Disclosure,  the  Bureau  , 
proposed  to  adopt  §  1026.19(f)(l)(iii), 
which  would  have  provided  that,  if  any 
disclosures  required  under 
§  1026.19(f)(l)(i)  are  not  provided  to  the 
consumer  in  person,  the  consumer  is 
presumed  to  have  received  the 
disclosures  three  business  days  after 
they  are  mailed  or  delivered  to  the 
address  specified  by  the  consumer.  The 
Bureau  proposed  these  requirements 
pursuant  to  its  authority  under  sections 
105(a)  of  TILA,  19(a)  of  RESPA,  and 
1405(b)  of  the  Dodd-Frank  Act. 

Proposed  §  1026.2(a)(6)  would  have 
applied  the  specific  definition  of 
“business  day”  to  §  1026.19(f)(l)(iii). 

The  specific  definition  of  business  day 
is  the  definition  that  applies  to  the  right 
of  rescission  in  §  1026.23  and  includes 
all  calendar  days  except  Sundays  and 
the  legal  public  holidays  specified  in  5 
U.S.C.  6103(a). 

Proposed  comment  19(f)(l)(iii)-l 
would  have  explained  that  if  any 
disclosures  required  under 
§  1026.19(f)(l)(i)  are  not  provided  to  the 
consumer  in  person,  the  consumer  is 
presumed  to  have  received  the 
disclosures  three  business  days  after 
they  are  mailed  or  delivered.  The  * 
proposed  comment  would  have  further 
explained  that  this  is  a  presumption 
which,may  be  rebutted  by  providing 
evidence  that  the  consumer  received  the 
disclosures  earlier  than  three  business 
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days.  The  proposed  comment  also 
would  have  included  illustrative 
examples.  Proposed  comment 
19(0(l)(iii)-2  would  have  clarified  that 
the  presumption  established  in 
§  1026.19(fi(l)(iii)  applies  to  methods  of 
electronic  delivery,  such  as  email. 
However,  the  comment  also  would  have 
explained  that  creditors  using  electronic 
delivery  methods,  such  as  email,  must 
also  comply  with  §  1026.17(a)(1).  This 
proposed  comment  also  would  have 
included  illustrative  examples. 

The  Bureau  recognized  in  the 
proposal  that  this  requirement  is 
different  than  the  current  requirement 
in  Regulation  Z.  As  explained  above,  the 
current  rules  deem  corrected  disclosures 
mailed  or  delivered  to  the  consumer  by 
a  method  other  than  in-person  delivery 
to  be  received  three  business  days  after 
mailing  or  delivery.  In  contrast,  the 
proposed  rule  instead  would  have 
created  a  presumption  that  the 
disclosures  are  received  three  business 
days  after  they  are  mailed  or  delivered 
to  the  address  provided  by  the 
consumer.  The  Bureau  was  concerned 
that  the  current  rule  may  not  be 
appropriate  for  the  Closing  Disclosure, 
which  contains  much  more  information 
than  the  final  TILA  disclosures  subject 
to  the  current  rule,  and  therefore  would 
require  more  time  to  review  and 
understand.  The  Bureau  reasoned  that  it 
therefore  may  be  appropriate  to  create  a 
presumption  of  receipt,  which  would 
provide  additional  encouragement  for 
lenders  to  ensure  that  the  disclosures 
are  received  in  a  timelv  manner. 

The  Bureau  solicited  feedback 
regarding  whether  the  proposed  rule 
would  create  uncertainty  regarding 
compliance  and  whether  the  rule  should 
be  made  analogous  to  §  1026.19(a)(2), 
which  uses  “deem”  instead  of 
“presume,”  or  whether  §  1026.19(a) 
should  be  modified  to  reflect 
§  1026.19(f)(l)(iii),  if  the  final  rule 
adopts  the  presumption  of  receipt. 

Comments 

The  Bureau  received  public  comment 
and  an  ex  parte  submission  regarding 
the  proposed  rule’s  presumption  of 
receipt.  A  variety  of  commenters 
identified  the  proposed  three-day 
presumption  of  receipt  as  a  potential 
source  of  additional  costs  and  delays. 
Commenters  observed  that  the  three-day 
presumption  of  receipt  would  add  three 
more  business  days  to  the  general  three- 
business-day  pre-consummation  period, 
which  could  require  that  the  Closing 
Disclosure  be  provided  a  minimum  of 
six  business  days  before  consummation. 
Many  commenters  had  questions  about 
what  type  of  evidence  would  be 
sufficient  to  demonstrate  compliance 


with  the  rule  and  to  respond  to 
challenges  to  the  presumption  that  the 
Closing  Disclosure  was  not  timely 
received. 

Some  commenters,  including  the 
SBA,  expressed  concern  that 
demonstrating  evidence  of  physical 
delivery,  such  as  by  using  an  overnight 
courier  service,  could  be  burdensome, 
and  asked  that  tlje  Bureau  provide 
flexibility  in  the  delivery  rules  such  as 
by  recognizing  methods  of  electronic 
delivery  and  by  providing  clear 
guidance  on  what  forms  of  proof  are 
sufficient  to  demonstrate  compliance. 
The  SBA  observed  that  the  three-day 
presumption  applied  even  for 
disclosures  that  are  emailed,  unless  it 
could  be  proved  that  they  were  received 
earlier.  A  trade  association  representing 
settlement  agents  asked  whether 
delivery  by  facsimile  machine  would  be 
acceptable.  A  number  of  commenters 
suggested  that  electronic  delivery 
methods,  such  as  facsimile  or  email, 
could  raise  questions  about  how  to 
demonstrate  evidence  of  delivery,  such 
as  by  read  receipt,  return  receipt,  an 
email  from  the  person  to  be  obligated  on 
the  loan,  or  email  tracking  metrics,  such 
as  open  and  click-through  rates. 

Several  bank  and  credit  union 
commenters,  trade  associations 
representing  banks  and  financial 
companies,  settlement  agents,  and  title 
insurance  commenters  expressed 
concern  that  use  of  the  word 
“presumed”  meant  the  presumption 
could  be  defeated  by  an  assertion  that  a 
consumer  received  it  more  than  three 
business  days  after  mailing  or  by 
denying  that  they  received  the 
disclosure  by  presenting  oral  evidence 
or  a  written  affidavit.  Commenters 
expressed  concerns  that  managing 
compliance  risk  associated  with 
defeating  the  presumption  would  likely 
delay  closings  and  increase  costs. 

Trade  associations  representing  banks 
expressed  concern  that  the  rebuttable 
presumption  could  delay  closings 
because  creditors  or  settlement  agents 
would  wait  until  they  obtained 
sufficient  evidence  of  receipt, 
particularly  if  a  consumer  waited  to 
notify  someone  that  it  did  not  receive  a 
timely  disclosure.  One  trade  association 
representing  banks  explained  that 
creditors  would  not  know  that  a 
consumer  did  not  receive  a  mailed 
disclosure,  or  that  receipt  had  been 
delayed,  unless  the  consumer  informed 
the’  creditor,  and  that  the  pre¬ 
consummation  waiting  period  could  be 
delayed  if  consumers  wait  to  tell 
creditor  that  they  did  not  receive  the  - 
Closing  Disclosure.  A  credit  union 
commenter  observed  that  a  three-day 
presumption  for  electronic 


communicationis  would  encourage 
industry  to  send  documents  in-person 
or  by  overnight  delivery  to  guarantee 
receipt. 

A  Targe  bank  commenter  was 
concerned  that  creditors  could  face 
TILA  liability  for  mail  delivery  delays 
that  are  outside  of  the  creditor’s  control. 
A  title  insurance  company  explained 
that  the  rebuttable  presumption  would 
increase  post-closing  litigation,  and  that 
higher  litigation  risk  would  increase 
costs  that  would  be  passed  on  to 
consumers. 

Rural  lenders,  settlement  agents,  and 
trade  associations  representing  attorneys 
and  settlement  agents  expressed 
concern  about  how  the  timing  of  the 
Closing  Disclosure  could  impact 
closings  in  rural-areas.  Commenters 
explained  that  consumers  are  frequently 
in  transit  over  long  distances  to  attend 
a  closing  and  may  not  always  be  able  to 
receive  documents  electronically,  that 
delivery  can  take  longer  than  three  days 
in  certain  areas  and  that  certain  carriers 
will  not  deliver  documents  on 
Saturdays.  A  rural  lender  explained  that 
in-person  delivery  is  not  always  an 
option  in  rural  areas,  so  creditors  would 
likely  have  to  mail  the  Closing 
Disclosure  six  business  days  before 
consummation,  but  that  proving  timely 
delivery  would  be  difficult. 

To  address  these  concerns,  a  large 
bank  commenter  recommended  that  the  . 
Bureau  clarify  in  commentary  that  the 
presumption  may  be  rebutted  only  by 
evidence  that  consumer  received  the 
disclosure  earlier  than  three  business 
days  after  mailing  or  delivery,  but  that 
it  could  not  be  challenged  by  assertions 
or  evidence  that  the  disclosures  were  in 
fact  received  more  than  three  business 
days  after  mailing.  A  variety  of 
commenters  recommended  retaining  the 
current  rule  in  Regulation  Z  that 
disclosures  are  deemed  to  be  received 
three  days  after  placed  in  the  mail.  A 
title  insurance  company  commenter 
explained  that  “deemed”  would  make 
compliance  more  certain  and  would  not 
delay  transactions  while  creditors  and 
settlement  agents  obtain  evidence  of 
receipt.  The  commenter  suggested  that 
the  term  “presume”  would  lead  to  post¬ 
closing  litigation  when  persons  in 
default  on  their  loans  attempt  to  rebut 
the  presumption  that  disclosure  was 
received  within  three  days,  which 
would  increase  costs  to  consumers 
because  creditors  and  settlement  agents 
would  be  forced  to  defend  such 
litigation,  and  litigation  costs  would 
ultimately  be  passed  on  to  consumers  in 
the  form  of  higher  fees. 

Credit  union  commenters 
recommended  that  the  final  rule 
establish  a  presumption  of  instant 
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receipt  based  on  electronic  delivery  in 
all  cases,  or  in  cases  where  consumers 
have  agreed  to  receive  electronic 
communications.  The  commenter 
explained  that  electronic 
communications  are  received  nearly 
instantly  after  sending,  and  it  is  likely 
that  individuals  involved  in  important 
transactions  will  check  their  electronic 
communications  more  than  once  per 
-day.  One  trade  association  representing 
credit  unions  explained  that  it  is 
reasonable  to  assume  that  members  who 
have  agreed  to  receive  electronic 
communications  expect  to  receive  • 
disclosures  by  email,  and  that  a 
consumer’s  ^reement  to  receive  notices 
electronically  should  constitute 
adequate  notice  of  expected  delivery.  A 
credit  union  commenter  stated  that 
electronic  delivery  should  not  require 
evidence  to  defeat  the  presumption  in 
any  case.  One  non-depository  lender 
recommended  that  the  presumption  of 
delivery  for  emailed  disclosure  be 
shortened  to  24  hours. 

Commenters  asked  for  clarification  on 
what  forms  of  evidence  could  be  used 
to  demonstrate  the  consumer  received 
the  disclosures  for  purposes  of 
demonstrating  compliance  or  rebutting 
the  three-day  presumption  (and,  by 
extension,  defeating  such  rebuttals).  A 
large  bank  in  an  ex  parte  comment 
asked  that  the  Bureau  confirm  that  an 
applicant’s  representation  to  the 
creditor,  such  as  a  recorded  verbal 
acknowledgement  or  a  signed  statement, 
could  defeat  the  presumption  [i.e.,  to 
prove  that  they  received  it  earlier,  or 
later,  than  three  days).  A  trade 
association  representing  settlement 
agents  and  the  title  insurance  industry 
asked,  if  the  disclosure  is  delivered  by 
the  United  States  Postal  Service  or  a 
courier  service,  whether  a  delivery 
confirmation,  signature  confirmation 
service,  return  receipt,  or  certified  mail, 
could  rebut  the  presumption  of  receipt. 
The  commenter  also  asked  whether  a 
certificate  of  mailing  or  track-and- 
confirm  receipt  could  establish  the  date 
on  which  the  disclosure  was  sent.  The 
commenter  also  asked,  if  a  signature  is 
required  for  confirmation  of  receipt, 
whether  the  signature  must  be  the 
signature  of  the  person  named  as  a  party 
to  the  loan. 

A  software  company  commenter 
requested  clarification  on  whether  the 
day  the  disclosures  are  mailed  or 
delivered  counts  as  the  first  day  for 
purposes  of  the  delivery  requirements  in 
19(fi(l)(iii).  Commenters  also  requested 
clarification  regarding  how  to  deliver 
the  Closing  Disclosure  when  there  are 
multiple  consumers  involved.  Several 
trade  associations  representing  banks 
and  financial  companies  requested 


clarification  that  the  three-day  period 
begins  when  the  Closing  Disclosure  is 
delivered  to  the  “primary”  consumer 
when  there  are  multiple  consumers*. 

One  trade  association  representing 
settlement  agents  asked  whether  a 
particular  consumer  could  elect  a 
different  method  of  delivery  than  a  co¬ 
borrower.  Another  commenter  asked 
that  if  multiple  consumers  are  to  be 
obligated  on  the  loan,  whether  all  of 
them  must  sign  a  delivery  receipt  to 
confirm  they  have  received  the  Closing 
•  Disclosure. 

Final  Rule 

The  Bureau  has  considered  the 
comments  on  this  aspect  of  the  proposal 
and  is  modifying  the  proposed 
provision  creating  a  presumption  of 
receipt  three  business  days  after 
delivery.  The  final  rule  adheres  to  the 
statutory  provision  under  MDIA.  The 
final  rule  provides  that,  if  the  Closing 
Disclosure  is  mailed  to  the  consumer  or 
delivered  to  the  consumer  by  means 
other  than  delivery  in  person,  the 
consumer  is  considered  to  have  received 
the  disclosure  three  business  days  after 
it  is  mailed  or  delivered.  The  final  rule 
makes  this  change  to  reflect  the 
standard  for  determining  receipt  set 
forth  in  TILA  section  128(h)(2)(E),  as 
amended  by  MDIA,  in  response  to 
comments  that  indicated  a  presumption 
of  receipt  could  delay  closings  and 
increase  costs  for  consumers.  This  is  the 
standard  that  currently  applies  to  the 
final  TILA  disclosures  under 
§  1026.19(a)(2). 

When  it  issued  the  proposal,  the 
Bureau  reasoned  that  the  presumption 
of  receipt  rule  at  proposed 
§  1026.19(f)(l)(iii)  would  provide 
additional  encouragement  for  lenders  to 
ensure  that  disclosures  are  received  in 
a  timely  manner.  Commenters  provided 
feedback  explaining  that,  to  manage  • 
compliance  risk  associated  with  a 
presumption  of  receipt,  creditors  and 
settlement  agents  may  incur  additional 
costs  and  delay  closings  to  ensure  they 
have  evidence  of  receipt.  Accordingly, 
commenters  requested  clarification  on 
the  types  of  evidence  that  would  be 
sufficient  under  the  proposal,  including 
an  ex  parte  comment  jequesting 
clarification  of  whether  a  recorded 
verbal  acknowledgment  or  a  signed 
statement  from  the  consumer  would  be 
sufficient  to  demonstrate  compliance  or 
withstand  a  challenge  to  the 
presumption  of  receipt. 

In  light  of  the  variety  of  delivery 
methods  and  options  offered  by  service 
providers,  it  is  not  feasible  to  define 
with  sufficient  clarity  what  evidence 
will  demonstrate  compliance  or 
withstand  a  challenge  to  the 


presumption  of  receipt;  such  a 
determination  would  involve  a  factual 
inquiry.  Without  a  bright-line  standard 
or  extensive  regulatory  guidance,  the 
Bureau  believes  industry  would  likely 
seek  to  document  evidence  of  receipt, 
such  as  through  recorded  verbal  or 
written  acknowledgements  or  affidavits, 
which  may  unnecessarily  delay  many 
transactions.  The  Bureau  also  is 
concerned  that  demonstrating 
compliance  under  the  proposal  could  be 
especially  difficult  and  costly  in  rural 
areas.  Creditors  and  settlement  agents  in 
rural  areas  explained  that  long  distances 
separate  pculies  to  a  transaction,  and 
that  it  is  often  difficult  for  creditors  to 
obtain  evidence  that  a  consumer  has,  in 
fact,  received  a  disclosure.  By  adhering 
to  the  statutory  provision  under  MDIA, 
the  final  rule  should  facilitate 
compliance  for  creditors  and  settlement 
agents  in  these  areas.  Accordingly,  the 
final  rule  modifies  proposed 
§  1026.19(f)(l)(iii)  so  that  the  provision 
adheres  to  the  statutory  mailbox  rule 
under  TILA  section  128(b)(2)(E)  and  the 
standard  currently  in  Regulation  Z 
§  1026.19(a)(2). 

The  final  rule  does  not  prevent 
creditors  from  pranging  earlier  delivery 
of  the  Closing  Disclosure  provided  they 
ensure  the  consumer  receives  the 
disclosures  no  later  than  three  business 
days  before  consummation,  consistent 
with  §  1026.19(f)(l)(ii)  and  (iii). 
Moreover,  to  accommodate  changes  that 
may  occur  between  the  time  the  Closing 
Disclosure  is  provided  and 
consummation,  the  final  rule  has 
narrowed  the  triggers  for  new  three- 
business-day  waiting  periods  under  the 
rule’s  redisclosure  requirements,  as 
discussed  in  the  section-by-section 
analysis  of  §  1026.19(f)(2)  below.  The 
Bureau  believes  this  change  will  further 
reduce  the  impact  on  industry  and 
consumers  in  rural  areas. 

The  final  rule  does  not  adopt  separate 
rules  or  presumptions  regarding  the 
delivery  of  disclosures  by  overnight 
courier,  electronic  transmission,  or 
other  means.  Although  these  methods 
may  be  faster  than  delivery  by  regular 
mail,  the  Bureau  does  not  believe  it  is 
feasible  to  adequately  identify 
satisfactory  compliance  in  all  cases.  Nor 
does  the  Bureau  believe  it  has  sufficient 
information  to  identify  a  separate 
presumption  of  receipt  for  particular 
delivery  methods,  such  as  electronic 
delivery  methods.  However,  a  creditor 
or  settlement  agent  is  not  required  to  • 
use  the  three-business-day  delivery 
standard  to  determine  when  the  waiting 
period  required  by  §  1026.1S(f)(l)(iii) 
begins.  Thus,  if  a  creditor  or  settlement 
agent  delivers  the  Closing  Disclosure 
electronically  consistent  with 
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§  1026.38(t)(3){iii)  or  delivers  the 
Closing  Disclosure  by  overnight  courier, 
the  creditor  or  settlement  agent  may  rely 
on  evidence  of  actual  delivery  (such  as 
documentation  that  the  Closing 
Disclosure  was  received  by  certified 
mail  or  overnight  delivery  that  uses  a 
signature  to  accept  delivery  or  email,  if 
similar  documentation  is  available)  to 
determine  when  the  three-business-day 
waiting  period  begins. 

Some  coramenters  requested 
clarification  on  when  a  Closing 
Disclosure  is  considered  delivered  for 
purposes  of  counting  the  three-business- 
day  rule.  For  clarity  and  consistency 
with  other  provisions  of  §  1026.19(e) 
and  (f),  final  §  1026.19(f)(l)(iii)  provides 
generally  that  if  the  Closing  Disclosure 
is  not  provided  in  person,  the  consumer 
is  considered  to  have  v^eived  the 
disclosures  three  business  days  after 
they  are  delivered  or  placed  in  the  mail. 
Comment  19(f)(l)(iii)-l  also  explains 
that  the  days  are  counted  fi-om  the  date 
on  which  the  disclosures  are  placed  in 
the  mail.  See  also  comment  19(f)(l)(ii)- 
2.  Some  commenters  requested 
clarification  regarding  transactions 
involving  multiple  consumers.  Final 
§  1026.17  sets  forth  the  applicable 
requirements  for  such  transactions  and 
clarifies  that  the  Closing  Disclosure 
need  only  be  given  to  one  of  the  primary 
obligors,  unless  the  transaction  is 
subject  to  the  right  of  rescission,  in 
which  case  all  consumers  with  the  right 
to  rescind  must  receive  the  closing 
disclosures.  See  section-by-section 
analysis  of  §  1026.17(d). 

Final  provisions.  Accordingly,  final 
§  1026.19(f)(l)(iii)  provides  that,  if  any 
disclosures  required  under 
§  1026.19(f)(l){i)  are  not  provided  to  the 
consumer  in  person,  the  consumer  is 
considered  to  have  received  the 
disclosures  three  business  days  after 
they  are  delivered  or  placed  in  the  mail. 
The  heading  of  final  §  1026.19(f)(l)(iii) 
has-been  modified  to  refer  to  “Receipt 
of  disclosures,”  which  the  Bureau 
believes  is  clearer  than  the  proposed 
heading  that  would  have  referred  to 
“Delivery.”  As  discussed  in  the  section- 
by-section  analysis  of 
§  1026.19(f)(l)(ii)(A),  the  final  rule 
adopts  the  specific  definition  of 
business  day  applicable  to 
§  1026.19(f)(l)(iii)  for  purposes  of  the 
delivery  requirements  of  the  Closing 
Disclosure. 

Comment  19(f)(l)(iii)-l  restates  the 
requirement  of  §  1026.19(f)(l)(iii)  and 
contains  language  similar  to  language  in 
current  comment  19(a)(2)(ii)-3. 
clarifying  that,  if  the  creditor  delivers 
the  disclosures  under  §  1026.19(f)(l)(iii) 
to  the  consumer  in  person, 
consummation  may  occur  any  time  on 


the  third  business  day  following 
delivery.  Comment  19(f)(l)(iii)-l  also 
clarifies  that*  if  the  creditor  provides  the 
disclosures  by  mail,  the  consumer  is 
considered  to  have  received  them  three 
business  days  after  they  are  placed  in 
the  mail,  for  purposes  of  determining 
when  the  three-business-day  waiting 
period  required  under 
§  1026.19(f)(l)(ii)(A)  begins.  For 
consistency  with  comment  19(e)(l)(iv)- 
1,  comment  19(f)(l)(iii)-l  also  explains 
that  the  creditor  may,  alternatively,  rely 
on  evidence  that  the  consumer  received  • 
the  Closing  Disclosure  earlier  than  three 
business  days  after  mailing.  The 
comment  also  includes  a  cross-reference 
to  comment  I9(e)(l)(iv)-1  for  an 
example  in  which  the  creditor  sends 
disclosures  by  overnight  mail. 

Comment  19(f)(l)(iii)-2  also  has  been 
modified  to  conform  to  final 
§  1026.19(f)(l)(iii)  and  contains  a 
sentence  substantially  similar  to  the  last 
sentence  in  current  comment 
19(a)(2)(ii)-3,  clarifying  that  creditors 
that  use  electronic  mail  or  a  courier 
other  than  the  United  States  Postal 
Service  also  may  follow  the  approach 
for  disclosures  provided  by  mail 
described  in  comment  19(f)(l)(iii)-l. 

This  language  replaces  proposed 
language  that  would  have  explained  that 
the  three-business-day  presumption 
applies  to  methods  of  electronic 
delivery  and  that  would  have  provided 
an  illustrative  example  and  an 
explanation  that  the  creditor  could 
demonstrate  compliance  by  providing 
evidence  that  the  consumer  received  an 
emailed  disclosure  earlier.  Thus,  if  a 
creditor  sends  a  disclosure  required 
under  §  1026.19(f)  via  email  on  Monday, 
pursuant  to  §  1026.19(f)(l)(iii)  the 
consumer  is  considered  to  have  received 
the  disclosure  on  Thursday,  three 
business  days  later.  For  consistency 
with  comment  19(e)(l)(iv)-2,  the 
comment  also  explains  that  the  creditor 
may,  alternatively,  rely  on  evidence  that 
the  consumer  received  the  emailed, 
disclosures  earlier  than  three  business 
days.  Comment  19(f)(l)(iii)-2  includes  a 
cross-reference  to  comment  19(e)(l)(iv)- 
2  for  an  example  in  which  the  creditor 
emails  disclosures  and  receives  an 
acknowledgment  from  the  consumer  on 
the  same  day.  Comment  19(f)(l)(iii)-2 
adopts  substantially  all  of  the  language 
in  proposed  comment  19(f)(l)(iii)-2 
regarding  a  creditor’s  use  of  electronic 
delivery  methods,  with  a  revised 
reference  to  §  1026.38(t)(3)(iii)  instead  of 
§  1026.17(a)(1)  to  reflect  the 
requirements  applicable  to  the  Closing 
Disclosure. 

The  final  delivery  provision  under 
§  1026.19(f)(l)(iii)  and  comments 
19(f)(l)(iii)-l  and  -2  are  consistent  with 


section  105(a)  of  TILA.  Specifically,  the 
rule  and  commentary  will  help 
consumers  avoid  the  uninformed  use  of 
credit  by  ensuring  that  consumers 
receive  disclosures  of  the  actual  terms 
and  costs  associated  with  the  mortgage 
loan  transaction  early  enough  that 
consumers  have  sufficient  time  to 
become  fully  informed  as  to  the  cost  of 
credit.  The  final  rule  and  commentary 
are  also  authorized  under  section  19(a) 
of  RESPA  because  they  will  ensure  more 
effective  advance  disclosure  of 
settlement  costs  by  requiring  creditors 
to  make  sure  that  the  disclosures  are 
delivered  to  the  consumer  three 
business  days  before  consummation.  In 
addition,  §  1026.19(f)(l)(iii)  and 
comments  19(f)(l)(iii)-l  and  -2  are 
consistent  with  section  1405(b)  of  the 
Dodd-Frank  Act  because  the  rule  will 
improve  consumer  awareness  and 
understanding  of  the  mortgage  loan 
transaction  by  ensuring  that  disclosures 
reflecting  all  of  the  terms  and  costs 
associated  with  their  transactions  are 
delivered  to  the  consumer  three 
business  days  in  advance  of 
consummation. 

19(f)(l)(iv)  Consumer’s  Waiver  of 
Waiting  Period  Before  Consummation 

TILA  and  RESPA  set  forth  different 
waiver  provisions  applicable  to-  the  final 
disclosures.  Section  128(b)(2)(F)  of  TILA 
provides  that  the  consumer  may  waive 
or  modify  the  timing  requirements  for 
disclosures  to  expedite  consummation 
of  a  transaction,  if  the  consumer 
determines  that  the  extension  of  credit 
is  needed  to  meet  a  bona  fide  personal 
financial  emergency.  15  U.S.C. 
1638(b)(2)(F).  Section  128(b)(2)(F) 
further  provides  that:  (1)  the  term  “bona 
fide  personal  financial  emergency”  may 
be  further  defined  -in  regulations  issued 
by  the  Bureau;  (2)  the  consumer  must 
provide  the  creditor  with  a  dated, 
written  statement  describing  the 
emergency  and  specifically  waiving  or 
modifying  the  timing  requirements, 
which  bears  the  signature  of  all 
consumers  entitled  to  receive  the 
disclosures;  and  (3)  the  creditor  must 
provide,  at  or  before  the  time  of  waiver 
or  modification,  the  final  disclosures.  15 
U.S.C.  1638(h)(2)(F).  This  provision  is 
implemented  in  current  §  1026.19(a)(3) 
of  Regulation  Z. 

Neither  RESPA  nor  Regulation  X 
contains  a  similar  provision  for 
emergencies.  Instead,  RESPA  section  4 
provides  the  Bureau  authority  to  issue 
regulations  under  which  consumers 
may  waive  their  rights  to  receive  the 
RESPA  settlement  statement  at  or  before 
settlement.  Regulation  X  provides  that 
the  settlement  agent  shall  deliver  the 
completed  RESPA  settlement  statement 
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at  or  before  the  settlement,  unless  the 
borrower  waives  the  right  to  delivery  of 
the  completed  RESPA  settlement 
statement.  If  the  borrower  exercises  the 
waiver,  the  completed  RESPA 
settlement  statement  must  be  mailed  or 
delivered  as  soon  as  practicable  after 
settlement.  See  12  CFR  1024.10(bKc). 

The  Bureau  explained  in  the  proposal 
that,  although  waivers  based  on  a  bona 
fide  personal  financial  emergency  are 
rare,  the  waiver  provision  serves  an 
important  purpose.  Specifically, 
consumers  should  be  able  to  waive  the 
protection  afforded  by  the  waiting 
period  if,  in  the  face  of  a  financial 
emergency,  the  waiting  period  does 
more  harm  than  good.  Accordingly,  the 
Bureau  proposed  §  1026.19(f)(l)(iv), 
which  would  have  allowed  a  consumer 
to  waive  the  three-business-day  waiting 
period  in  the  event  of  a  bona  fide 
personal  financial  emergency.  The 
provision  would  have  required  that  the 
consumer  have  a  bona  fide  personal 
financial  emergency  that  necessitates 
consummating  the  credit  transaction 
before  the  end  of  the  waiting  period, 
and  that  whether  these  conditions  are 
met  is  determined  by  the  facts 
surrounding  individual  situations. 
Further,  each  consumer  who  is 
primarily  liable  on  the  legal  obligation 
would  have  been  required  to  sign  the 
written  statement  for  the  waiver  to  be 
effective. 

Proposed  comment  19(f){l)(iv)-l 
would  have  stated  that,  a  consumer  may 
modify  or  waive  the  right  to  the  three- 
business-day  waiting  period  required  by 
§  1026.19(f)(l)(ii)  only  after  the  creditor 
makes  the  disclosures  required  by 
§  1026.19(f)(lKi).  This  comment  was 
modeled  after  comment  19(a)(3)-l, 
which  was  based  on  the  text  in  TIL  A, 
and  is  consistent  with  commentary  on 
waiving  the  rescission  period  and  the 
pre-consummation  waiting  period 
required  for  certain  high-cost  mortgage 
transactions.  The  comment  would  have 
set  forth  one  example;  the  imminent 
sale  of  the  consumer’s  home  at 
foreclosure,  where  the  foreclosure  sale 
will  proceed  unless  loan  proceeds  are 
inade  available  to  the  consumer  during 
the  waiting  period,  is  one  example  of  a 
bona  fide  personal  financial  emergency. 
The  Bureau  sought  comment  on  the 
nature  of  waivers  based  on  bona  fide 
personal  financial  emergencies  and 
whether  the  bona  fide  personal  financial 
emergency  exception  is  needed  more  in 
some  centexts  than  in  others  [e.g..  in 
refinance  transactions  or  purchase 
money  transactions). 

Comments 

Consumer  advocates  and  industry 
commenters  differed  in  their  views  on 


the  waiver  proposal.  Two  consumer 
advocacy  groups  submitting  a  joint 
comment  noted  that  the  bona  fide 
personal  financial  emergency  waiver 
would  protect  consumers  sufficiently 
ft-om  serious  harm  caused  by  a  delayed 
closing.  While  they  noted  that 
consumers  may  be  inconvenienced  by 
closing  delays,  they  stated  that  a  waiver 
should  not  be  available  for  mere 
inconveniences,  and  that  a  narrow 
waiver  provision  would  provide 
industry  an  incentive  to  avoid  such 
inconveniences  without  risking  the 
potential  that  a  flexible  waiver 
provision  could  be  abused. 

By  contrast,  many  industry  comments 
expressed  the  view  that  the  proposed 
waiver  provision  was  inadequate.  These 
commenters  believed  tfte  bona  fide 
personal  financial  emergency  waiver 
was  too  restrictive  to  account  for  the 
variety  of  reasons  a  consumer  may  wish 
to  waive  the  timing  provisions  of  the 
Closing  Disclosure.  Creditors  noted  that 
they  are  already  reluctant  to  accept  bona 
fide  personal  financial  emergency 
waivers  under  the  current  rescission 
rules  because  the  lack  of  examples 
could  subject  them  to  possible  TILA 
liability.  A  trade  association 
representing  banks  explained  that,  due 
to  TILA  liability,  creditors  are  often 
reluctant  to  honor  a  waiver  where  a 
borrower’s  attested  circumstances  do 
not  rise  to  the  level  of  a  clear  emergency 
but  instead  appear  to  be 
inconveniences. 

Some  industry  commenters,  including 
a  title  insurance  company  and  a 
professional  association  representing 
attorneys,  opposed  a  rule  that  relied  on 
a  waiver  because  of  the  potential  for 
consumer  abuse  inherent  in  a  waiver 
and  the  reputational  and  legal  risk 
incurred  by  settlement  agents  who  may 
need  to  consider  whether  to  accept  a 
waiver.  Commenters  explained  that 
consumers  likely  would  feel  forced  into 
signing  a  waiver  on  most  closings  that 
would  undermine  the  purpose  of  the 
three-business-day  period.  Some 
settlement  agent  commenters  noted  the 
potential  for  consumer  abuse  inherent 
in  waiver  mechanisms,  but  they 
believed  the  Bureau  nonetheless  could 
craft  a  waiver  provision  to  deal  with  this 
risk. 

Commenters  critical  of  the  proposed 
waiver  provision  generally 
recommended  several  approaches  to 
broaden  the  waiver  provision,  including 
expanding  the  bona  fide  personal 
financial  emergency  provision  to  cover 
additional  “emergencies,”  permitting  a 
waiver  for  “non-emergency” 
circumstances,  and  permitting  the 
consumer  and  the  seller  to  jointly  sign 
a  waiver  in  the  event  of  a  closing  being 


necessary  to  facilitate  a  coinciding 
settlement.  One  large  bank  stated  that  a 
flexible  waiver  would  be  necessary  even 
if  the  Bureau  expanded  exemptions  in 
the  final  rule  because  situations 
necessitating  a  waiver  would  arise  that 
fall  outside  of  the  exemptions.  The 
commenter  stressed  the  consumers 
should  be  free  to  make  their  own 
decisions  about  whether  to  waive  the 
timing  requirements  in  the  rule. 

Commenters,  including  a  GSE,  asked 
that  the  Bureau  consider  a  variety  of 
examples  that  would  either  constitute  a 
bona  fide  personal  financial  emergency 
or  justify  some  other  more  flexible 
waiver,  including  the  following:  the 
consumer  may  miss  a  mandatory 
military  service  deadline;  timely  receipt 
of  the  Closing  Disclosure  would  be 
impracticable  because  the  consumer  is 
traveling:  the  consumer  expends 
financial  resources  to  secure  emergency 
housing  or  make  other  logistical 
arrangements;  the  consumer  needs 
timely  access  to  funds  to  satisfy  a  legal 
judgment  or  other  legal  arrangement,  for 
an  emergency  medical  procedure,  or  to 
repair  a  heating  system  in  the  winter; 
the  consumer  loses  the  opportunity  to 
purchase  a  home  because  a  sale  contract 
expires;  the  consumer  faces  financial 
costs  or  economic  hardship,  such  as  the 
expiration  of  an  interest  fate  lock,, 
additional  interest  rate  lock  extension 
fees,  additional  prorated  taxes,  or  higher 
interest  payments  on  an  existing  loan  in 
the  case  of  refinancing:  or  a  delay  will 
affect  the  seller,  such  as  by  delaying  a 
separate  coinciding  closing. 

Some  commenters  suggested  that  a 
more  flexible  waiver  should  be  available 
in  particular  circumstances.  A  large 
bank,  a  title  insurance  company,  and 
settlement  agent  commenters 
recommended  that  a  flexible  waiver  be 
available  to  consumers  where  the  rule 
would  trigger  additional  redisclosure 
waiting  periods  so  the  consumer  could 
avoid  the  costs  associated  with  a  closing 
delay,  such  as  the  loss  of  a  rate  lock  or 
penities  associated  with  a  breach  of  a 
purchase  agreement.  A  trade  association 
representing  banks  and  financial 
companies  believed  that  a  more  flexible 
waiver  should  be  permitted  when  a 
consumer  is  receiving  a  mortgage  loan 
that  meets  the  criteria  of  a  “qualified 
mortgage”  under  the  Bureau’s  rules. 
Several  commenters  requested  that  a 
flexible  waiver  be  available  for 
transactions  subject  to  the  three- 
business-day  right  to  rescind  under 
§  1026.23.  A  trade  association 
representing  credit  unions  and  a  large 
bank  suggested  non-cash-out  and  term- 
reduction  refinancings  presented  less 
consumer  risk  and  that  consumers 
should  be  able  to  waive  the  rule’s  timing 
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requirements  for  such  transactions.  A 
credit  union  commenter  stated  that  the 
waiver  provision  applicable  to  the 
Closing  Disclosure  should  be  consistent 
with  the  waiver  provision  applicable  to 
the  Loan  Estimate. 

A  large  bank  believed  creditors 
should  be  permitted  to  establish 
processes  and  controls  around  the 
issuance  of  waivers,  while  a  settlement 
agent  and  a  credit  union  commenter 
recommended  that  the  Bureau  develop 
disclaimer  language  for  a  waiver  to 
mitigate  the  risk  of  abuse,  and  a 
mortgage  broker  commenter  believed 
consumers  should  be  able  to 
acknowledge  at  closing  that  they  have 
waived  the  rule’s  timing  requirements. 

A  trade  association  representing  various 
mortgage  professionals  believed  the  risk 
of  abuse  should  be  addressed  through 
enforcement  rather  than  restrictive 
regulations. 

Several  commenters  requested  that 
the  Bureau  provide  clarification  on  the 
mechanics  for  issuing  a  waiver.  A  law 
firm  commenter  requested  that  the  final 
rule  clarify  how  a  waiver  is  obtained 
and  what  is  required  for  approval. 
Various  settlement  agent  commenters 
and  a  title  insurance  company 
commenter  indicated  that  the.  seller 
should  be  able  to  exercise  a  waiver, 
while  a  trade  association  representing 
settlement  agents  and  a  community 
bank  recommended  that  consumers  and 
sellers  should  be  required  to  execute  a 
waiver  to  ensure  that  all  parties  can 
consider  the  effects  of  and  necessity  for 
a  waiver. 

Final  Rule 

The  final  rule  adopts  final 
§  1026.19(f)(l)(iv)  substantially  as 
proposed,  with  technical  revisions 
discussed  further  below.  The  Bureau 
believes  the  bona  fide  personal  financial 
emergency  provision  is  the  appropriate 
waiver  mechanism  for  the  Closing 
Disclosure,  rather  than  the  broader 
waiver  currently  provided  for  under 
Regulation  X  §  1024.10(c)  with  respect 
to  the  RESPA  settlement  statement. 

There  is  significant  consumer  interest  in 
ensuring  consumers  receive  the  Closing 
Disclosvure  at  least  three  business  days 
before  consummation,  given  the 
complexity  and  significance  of  mortgage 
transactions.  Final  TILA  disclosiues 
provided  three  business  days  prior  to 
consummation  under  the  amendments 
made  to  TILA  by  MDIA  are  already 
subject  to  the  bona  fide  personal 
financial  emergency  waiver.  This  waiver 
provision  will  ensure  that  consumers 
only  forego  their  ability  to  review  the 
Closing  Disclosures  when  they  are 
presented  with  a  financial  emergency. 

In  addition,  the  Biueau  believes  that 


implementing  TILA’s  waiver  provision 
is  necessary  to  implement  the  delivery 
requirements  for  the  integrated 
disclosures  under  MDIA  and  the  Dodd- 
Frank  Act. 

The  Bureau  believes  the  bona  fide 
^personal  financial  emergency  waiver 
should  apply  to  all  transactions  subject 
to  §  1026.19(f),  and  not  just  those  loans 
subject  to  MDIA’s  three-business-day 
timing  requirement  (i.e.,  loans  for  which 
the  previously  disclosed  APR  becomes 
inaccurate).  While  a  more  flexible 
waiver  is  available  under  Regulation  X 
currently  with  respect  to  the  RESPA 
settlement  statement,  the  Closing 
Disclosure  is  different  in  nature  because 
it  integrates  information  derived  fi'om 
both  RESPA  and  TILA.  The  final  rule 
requires  that  the  Closing  Disclosure  be 
provided  three  business  days  before 
consummation  in  all  cases,  as  discussed 
in  the  section-by-section  analysis  of 
§  1026.19(f)(l)(ii)(A).  As  noted  in  the 
section-by-section  analysis  of 
§  1026.19(f)(l)(ii)(A),  advance  receipt  of 
the  Closing  Disclosure  provides 
important  consumer  protections,  fulfills 
the  goals  of  the  integration  mandate, 
and  is  in  line  with  the  goal  of  improving 
consumer  awareness  through 
disclosmes  for  residential  mortgage 
loans  under  sections  129B(e)  of  TILA 
and  1405(b)  of  the  Dodd-Frank  Act,  The 
Bureau  is  concerned  that  a  broader 
waiver  for  transactions  not  covered  by 
MDIA’s  timing  requirements  could  be 
abused  and  undermine  these  benefits. 
This  risk  of  abuse  was  noted  by 
consumer  advocates  and  several 
industry  commenters,  as  described 
above. 

The  Bureau  recognizes  that  the 
limited  guidance  on  what  constitutes  a 
bona  fide  personal  financial  emergency 
may  limit  the  use  of  the  waiver,  but  the 
Bureau  believes  the  waiver  should  be 
reserved  for  limited  use:  when  a 
consumer  faces  a  true  financial 
emergency,  as  distinct  from  an 
inconvenience.  One  commenter 
questioned  whether  the  risk  of  abuse 
should  be  addressed  through  restrictive 
regulatory  provisions  instead  of  through 
enforcement  activities.  The  Bureau 
believes  a  limited  waiver  provision  in 
the  final  rule  is  an  appropriate  tool  for 
addressing  the  risk  of  abuse.  Because 
determining  the  circumstances 
surrounding  the  issuance  of  waivers 
would  involve  a  fact-intensive  inquiry, 
it  may  be  difficult  to  identify  whether 
consumer  abuse  occurred  on  any 
particular  occasion.  The  Bureau  is 
concerned  that  a  more  flexible  waiver 
provision  would  make  it  more  difficult 
to  detect  abuse. 

The  final  rule  does  not  include 
standardized  disclaimer  language,  as 


suggested  by  some  commenters.  The 
Bureau  believes  it  would  be 
impracticable  to  provide  standardized 
language  in  light  of  the  unique 
characteristics  of  each  mortgage  loan 
transaction.  In  addition,  the  Bureau 
does  not  believe  the  risk  of  abuse  would 
be  mitigated  by  a  statement  provided  at 
closing  acknowledging  a  waiver.  To  be 
meaningful,  the  Bureau  believes  that 
waivers  should  be  provided  with  the 
delivery  of  the  Closing  Disclosure  and 
should  be  based  on  a  justification 
contained  in  a  written  statement 
provided  by  the  consumer  and  signed 
by  all  consumers  primarily  liable  on  the 
legal  obligation.  Thus,  final 
§  1026.19(f)(l)(iv)  prohibits  the  use  of 
printed  forms  for  this  purpose. 

A  more  flexible  waiver  standard 
might  offer  some  consumer  benefits.  On 
balance,  however,  the  Bureau  does  not 
believe  it  is  needed  to  protect 
consumers  from  unnecessary  delays.  For 
example,  additional  delays  and 
inconveniences  for  some  consumers  that 
would  have  been  required  by  the* 
proposed  redisclosure  requirements 
could  be  avoided  by  a  more  flexible  • 
waiver  if  such  a  redisclosure 
requirement  were  in  place,  as  one 
commenter  suggested.  However,  the 
Bureau  believes  the  final  rule’s 
modification  to  the  proposal’s 
requirement  for  additional  waiting 
periods  and  othet  disclosure 
requirements  under  §  1026.19(f) 
substantially  reduce  the  likelihood  of 
costly  closing  delays,  thereby  reducing 
the  need  for  a  broader  waiver.229  With 
respect  to  the  circumstances  that  would 
trigger  redisclosure  waiting  periods 
under  the  final  rule,  the  Bureau  believes 
a  waiver  should  be  available  only  in  the 
event  of  a  bona  fide  personal  financial 
emergency.  The  Bureau  believes  the 
events  triggering  a  new  waiting  period 
in  §  1026.19(f)(2)  have  the  potential  to 
pose  serious,  long-term  risk  to 
consumers,  and  thus  waivers  in  these 
cases  should  be  limited. 

In  addition,  the  Bureau  believes 
reliance  on  the  bona  fide  personal 
financial  emergency  waiver  provision 
will  facilitate  compliance  better  than  a 
two-tiered  waiver  regime,  in  which 
transactions  not  subject  to  MDIA’s 
timing  requirements  would  be  subject  to 
a  broader  waiver.  For  example,  a  two- 
tiered  waiver  provision  applicable  to  the 
Closing  Disclosure  would  create  a 
different  standard  for  waivers  than  the 
standard  for  the  Loan  Estimate,  . 


See,  e.g.,  section-by-section  analysis  of 
§1026.19(fKl)(i)  (best  information  reasonably 
available  standard),  (f)(l)(iii)  (delivery),  (f)(2)(i)  and 
(ii)  (revised  triggers  for  the  redisclosure  waiting 
period),  and  (f)(2)(iii)  (changes  for  post¬ 
consummation  events). 
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Regarding  comments  requesting 
additional  examples  of  a  bona  fide 
personal  financial  emergency,  the 
example  in  comment  19(f)(l)(iv)-l  is 
illustrative  and  not  exhaustiye.  For 
example,  situations  offered  by 
commenters  could  constitute  a  bona  fide 
personal  financial  emergency,  such  as  a 
sudden,  unforeseen  mandatory  military 
service  deadline  or  an  unforeseen 
medical  emergency,  depending  on  the 
facts  and  circumstances  of  an  individual 
case. 

One  commenter  stated  that  a  more 
flexible  waiver  should  be  permitted 
when  a  consumer  is  receiving  a 
qualified  mortgage  under  the  Bureau’s 
ability-to-repay  rules.  While  a  qualified 
mortgage  may  present  less  risk  that  a 
consumer  lacks  an  ability  to  repay  the 
loan,  a  home  mortgage  transaction  is  a 
complex,  long-term  financial 
commitment  that  most  consumers  enter 
into  only  infrequently.  Thus,  the  Bureau 
believes  consumers  receiving  qualified 
mortgages  will  benefit  from  time  to 
review  the  Closing  Disclosure,  to  ensure 
that  the  loan  terms  and  settlement 
charges  offered  contain  no  significant 
surprises. 

The  final  rule  does  not  provide  for  a 
broader  waiver  for  transactions  subject 
to  the  right  of  rescission,  as  requested  by 
several  commenters.  A  large  bank  and  a 
trade  association  representing  credit 
unions  stated  that  non-cash-out  and 
term-reduction  refinancings  presented 
less  consumer  risk  and  that  consumers 
should  be  able  to  waive  the  rule’s  timing 
requirements  for  those  transactions.  The 
Bureau  recognizes  that  a  pre¬ 
consummation  waiting  period  may,  in 
some  cases,  lengthen  the  disbursement 
of  funds  for  transactions  subject  to  the 
right  of  rescission.  However,  as 
explained  in  the  section-by-section 
analysis  of  §  1026.19(f)(l)(i)(A),  the 
Bureau  believes  the  pre-  and  post¬ 
consummation  periods  serve  distinct 
purposes,  and  that  the  risk  of  closing 
delays  for  such  transactions  is  limited, 
particularly  in  light  of  the  modifications 
made  to  proposed  §  1026.19(f). 

Several  commenters  requested  that 
the  Bureau  provide  clarification  on  the 
mechanics  for  issuing  a  waiver.  A  law 
firm  commenter  requested  that  the  final 
rule  clarify  how  a  waiver  is  obtained 
and  what  is  required  for  approval.  The 
requirements  for  obtaining  a  waiver  are 
set  forth  in  §  1026.19(f)(l)(iv)  and  are 
clarified  in  comment  19(f)(l)(iv)-l. 
Pursuant  to  §  1026.19(f)(l)(v),  settlement 
agents  providing  consumers  with  the 
disclosures  required  under 
-  §  1026.19(f)(l)(i)  also  would  need  to 
comply  with  §  1026.19(f)(l)(iv), 
although  creditors  would  remain 


responsible  for  compliance,  pursuant  to 
§  1026.19(f){l)(v). 

The  final  rule  does  not  alter  the 
mechanics  for  accepting  waivfers  by 
permitting  or  requiring  sellers  to 
execute  a  waiver  along  with,  or 
independent  of,  the  consumer.  Several 
settlement  agents  and  a  title  insurance 
company  indicated  that  the  seller 
should  be  able  to  exercise  a  waiver;  and 
a  trade  association  representing 
settlement  agents  and  a  community 
bank  recommended  that  consumers  and 
sellers  should  be  required  to  execute  a 
waiver  to  ensure  that  all  parties  can 
consider  the  effects  of  and  necessity  for 
a  waiver.  The  Bureau  recognizes  that 
sellers  have  interests  that  may  be 
frustrated  by  the  waiting  period. 
However,  the  waiting  period  is  a  critical 
protection  to  ensure  that  consumers 
who  are  ahoiit  to  take  on  significant  long 
term  financial  commitments  have  time 
to  review  the  terms  of  the  commitment 
and  the  settlement  costs  without  being 
pressured.  The  Bureau  is  concerned 
that,  if  sellers  could  waive  the  waiting 
period  or  could  jointly  exercise  the 
waiver,  consumers  would  be  rushed 
into  accepting  loan  terms  that  they  do 
not  understand  and  settlement  costs  that 
they  did  not  expect  to  incur. 

Final  §  1026.19(f)(l)(iv)  and  comment 
19(f)(l)(iv)-l  are  adopted  substantially 
as  proposed  for  the  reasons  stated  in  the 
proposal  and  above.  The  final  rule  and 
commentary  include  technical 
amendments  to  the  first  sentence  of 
§  1026.19(f)(l){iv)  to  conform  to 
revisions  regarding  the  three-business- 
-day  redisclosure  waiting  period  under 
§  1026.l9(f)(2)(ii).  Specifically, 
proposed  §  1026.19(f)(l)(iv)  would  have 
referred  to  the  three-business-day 
waiting  period  “for  the  disclosures 
required  under  peuragraph  (f)(l)(ii)’’  of 
§  1026.19.  Because  a  three-business-day 
period  is  required  under 
§  1026.19(f)(l)(ii)(A)  and  (f)(2)(ii),  the 
final  rule  refers  to  the  three-business- 
day  waiting  periods  under 
§  1026.19(fi(l)(ii)(A)  and  (f)(2)(ii). 
Comment  19(f)(l)(iv)-l  includes  a 
similar  reference  to  §  1026.19(f)(2)(ii).  In 
addition,  final.§  1026.19(fi(l)(iv) 
includes  a  technical  revision  for  clarity 
and  consistency  with  a  similar 
provision  in  §  1026.19(e)  (i.e.,  that  a 
consumer  can  modify  or  waive  “the” 
waiting  period,  instead  of  “a”  waiting 
period). 

Final  §  1026.19(f)(l)(iv)  and  comment 
19(f)(l)(iv)-l  are  consistent  with  TILA 
section  128(b)(2)(F),  which  provides 
that  the  consumer  may  waive  or  modify 
the  timing  requirements  for  disclosures 
to  expedite  consummation  of  a 
transaction,  if  the  consumer  determines 
that  the  extension  of  credit  is  needed  to 


meet  a  bona  fide  personal  financial 
emergency.  Final  §  1026.19(f)(l)(iv)  and 
coniment  19(f)(l)(iv)-l  are  adopted 
pursuant  to  the  Bureau’s  legal  authority 
under  sections  105(a)  of  TILA*  19(a)  of 
RESPA,  1032(a)  of  the  Dodd-Frank  Act, 
and,  for  residential  mortgage 
transactions,  sections  129B(e)  of  TILA 
and  1405(b)  of  the  Dodd-Frank  Act.  The 
Bureau  has  considered  the  purposes  for 
which  it  may  exercise  its  authority 
under  section  105(a)  of  TILA  and,  based 
on  that  review,  believes  that  final  rule 
and  commentary  are  appropriate.  The 
final  rule  and  commentary  will  help 
consumers  avoid  the  uninformed  use  of 
credit  by  ensuring  that  consumers 
receive  disclosures  of  the  actual  terms 
and  costs  associated  with  the  mortgage 
loan  transaction  early  enough  that 
consumers  have  sufficient  time  to 
become  fully  informed  as  to  the  cost  of 
their  credit,  subject  to  a  limited  waiver. 
The  final  rule  and  commentary  are 
consistent  with  section  129B(e)  of  TILA 
because  failing  to  provide  borrowers 
with  enough  time  to  become  fully 
informed  of  the  actual  terms  and  costs 
of  thetensaction  is  not  in  the  interest 
of  the  borrower,  except  where  the 
borrower  determines  otherwise  if 
necessary  to  meet  a  bona  fide  personal 
financial  emergency. 

The  Bureau  also  nas  considered  the 
purposes  for  which  it  may  exercise  its 
authority  under  section  19(a)  of  RESPA 
and,  based  on  that  review,  believes  that 
the  final  rule  and  commentary  are 
appropriate.  The  final  rule  and 
commentary  will  ensure  more  effective 
advance  disclosure  of  settlement  costs 
by  requiring  creditors  to  disclose  the 
actual  settlement  costs  associated  with 
the  transaction  three  business  days 
before  consummation,  subject  to  a 
limited  waiver  provision. 

The  final  rule  and  commentary  are 
consistent  with  Dodd-Frank  Act  section 
1032(a)  because  the  features  of  mortgage 
loan  transactions  and  settlement 
services  will  he  more  fully,  accurately, 
and  effectively  disclosed  to  consumer  in 
a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage  loan  and 
settlement  services  if  consumers  receive 
the  disclosures  reflecting  the  terms  and 
costs  associated  with  their  transactions 
three  business  days  before 
consummation,  unless  they  determine 
to  waive  or  modify  these  timing 
requirements  if  necessary  to  meet  a  bona 
fide  personal  financial  emergency. 

In  addition,  the  Bureau  has 
considered  the  purposes  for  which  it 
may  exercise  its  authority  under  section 
1405(b)  of  the  Dodd-Frank  Act  and, 
based  on  that  review,  believes  that  the 
final  rule  and  commentary  are 
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appropriate.  The  final  rule  and 
commentary  will  improve  consumer 
awareness  and  understanding  of  the 
mortgage  loan  transaction  by  ensuring 
that  consumers  receive  the  disclosures 
reflecting  the  terms  and  costs  associated 
with  their  transactions,  three  business 
days  in  advance  of  consummation, 
subject  to  a  limited  waiver.  The  final 
rule  and  commentary  also  will  be  in  the  • 
interest  of  consumers  and  in  the  public 
interest  because  they  may  eliminate  the 
opportunity  for  bad  actors  to  surprise 
consumers  with  unexpected  costs  at  the 
closing  table,  when  consumers  are  less 
able  to  question  such  costs,  unless 
consumers  determine  to  waive  or 
modify  these  timing  requirements  if 
necessary  to  meet  a  bona  fide  personal 
financial  emergency. 

19(f)(l)(v)  Settlement  Agent 

TILA  and  EtESPA  impose 
requirements  to  provide' disclosures  on 
different  parties.  TILA  and  Regulation  Z 
require  that  creditors  provide  the  TILA 
disclosures,  but  neither  TILA  nor 
Regulation  Z  imposes  disclosure 
requirements  on  settlement  agentot  In 
contrast,  the  RESPA  settlement 
statement  requirement  generally  applies 
to  settlement  agents,  as  implemented  in 
Regulation  X  §  1024.10.  Section  1032(f) 
of  the  Dodd-Frank  Act  requires  the 
Bureau  to  propose  for  public  comment 
rules  that  combine  the  disclosures 
required  under  TILA  and  sections  4  and 
5  of  RESPA.  Dodd-Frank  Act  sections 
1098  and  llOOA  amended  TILA  and 
RESPA  to  mandate  that  the  Bureau 
integrate  the  disclosure  requirements 
under  TILA  and  RESPA,  but  Congress 
did  not  recfincile  the  division  of 
responsibilities  between  creditor  and 
settlement  agent  in  TILA  and  RESPA. 

As  recognized  in  the  proposal, 
persons  who  conduct  settlements,  such 
as  settlement  agents  emd  closing 
attorneys,  play  a  valuable  role  in  the 
real  estate  settlement  process. 

Settlement  agents  may  be  able  to  assist 
consumers  with  issues  that  arise  during 
a  real  estate  settlement  perhaps  even 
more  effectively  than  creditors. 

However,  the  Bureau  explained  in  the 
proposal  that  it  was  concerned  that 
settlement  agents  may  not  be  able  to 
fulfill  the  obligations  imposed  by  TILA. 
The  Bureau  also  expressed  concern  that, 
if  the  responsibility  to  provide  the 
disclosures  were  divided,  consumers 
would  receive  duplicative,  inaccurate, 
or  unreliable  disclosures.  The  Bureau 
explained  that  this  result  would  be 
contrary  to  the  TILA— RESPA  integration 
mandate. 

Accordingly,  the  Bureau  proposed 
two  alternative  approaches  to  the 
responsibility  for  providing  the  Closing 


Disclosure.  Alternative  1  would  have 
made  the  creditor  solely  responsible  for 
the  provisiorvof  the  disclosures  required 
by  §  1026.i9(f).  Alternative  .2  would 
have  permitted  a  settlement  agent  to 
provide  the  disclosures  required  under 
§  1026.19(f)(l)(i),  provided  the 
settlement  agent  complies  with  all 
requirements  of  §  1026.19(f)  as  if  it  were 
the  creditor.  Alternative  2  would  have 
required  the  creditor  and  settlement 
agent  to  agree  on  a  division  of 
responsibilities  regarding  the  delivery  of 
the  disclosures.  To  implement 
alternative  2,  the  Bureau  proposed 
§  1026.19(f)(l)(v),  which  would  have 
provided  that  a  settlement  agent  may 
provide  a  consumer  with  the  disclosures 
required  under  §  1026.19(f)(l)(i), 
provided  the  settlement  agent  complies 
with  all  requirements  of  §  1026.19(f)  as 
if  it  were  the  creditor.  The  Bureau 
proposed  alternative  2  pursuant  to  its 
authority  under  sections  105(a)  of  TILA, 
19(a)  of  RESPA,  and  1405(b)  of  the 
Dodd-Frank  Act. 

Proposed  §  1026.19(f)(l)(v)  would 
have  required  the  creditor  to  ensure  that 
the  disclosures  are  provided  in 
accordance  with  the  requirements  of 
§  1026.19(f).  Accordingly,  alternative  2 
would  not  have  relieved  the  creditor  of 
its  responsibility  under  §  1026.19(f). 
Thus,  the  creditor  would  have  remained 
responsible  for  the  disclosures  provided 
under  §  1026.19(f).  See  proposed 
comment  19(f)(l)(v)-3.  Disclosures 
provided  by  a  settlement  agent  in 
accordance  with  the  requirements  of 
§  1026.19(f)  would  have  satisfied  the 
creditor’s  obligation  under 
§1026.19(f)(l)(i). 

Proposed  comment  19(f)(l)(v)-l 
would  have  clarified  that  a  settlement 
agent  may  provide  the  disclosures 
required  under  §  1026.19(f)(l)(i)  instead 
of  the  creditor.  By  assuming  this 
responsibility,  the  settlement  agent 
would  become  responsible  for 
complying  with  all  of  the  relevant 
requirements  as  if  it  were  the  creditor, 
mecming  that  “settlement  agent”  should 
be  read  in  the  place  of  “creditor”  for  all 
the  relevant  provisions  of  §  1026.19(f), 
except  where  the  context  indicates 
otherwise.  The  commentary  would  have 
clarified  that  the  creditor  and  settlement 
agent  must  effectively  communicate  to 
ensure  timely  and  accurate  compliance 
with  the  requirements  of 
§  1026.19(f)(l)(v). 

Proposed  comment  19(f)(l)(v)-2 
would  have  clarified  that  if  a  settlement 
agent  issues  any  disclosure  under 
§  1026.19(f),  the  settlement  agent  must 
comply  with  the  requirements  of 
§  1026.19(f).  This  proposed  alternative 
comment  also  would  have  clarified  that 
the  settlement  agent  may  assume  the 


responsibility  to  provide  some  or  all  of 
the  disclosures  required  by  §  1026. 19(f), 
provided  that  the  consumer  receives  one 
single  disclosure  form  containing  all  of 
the  informa^on  required  to  be  disclosed 
pursuant  to  §  1026.19(f)(l)(i),  in 
accordance  with  the  other  requirements 
in  §  1026.19(f),  such  as  requirements 
related  to  timing  and  delivery.  The 
comnient  also  would  have  included 
illustrative  examples. 

Proposed  comment  19(f)(l)(v)-3 
would  have  explained  that  if  a 
settlement  agent  provides  disclosures 
required  under  §  1026.19(f)  in  the 
creditor’s  place,  the  creditor  remains 
responsible  under  §  1026.19(f)  for 
ensuring  that  the  requirements  of 
§  1026.19(f)  have  been  satisfied.  The 
comment  would  have  provided  an 
example  illustrating  that  the  creditor 
does  not  comply  with  §  1026.19(f)  if  the 
settlement  agent  does  not  provide  the 
disclosures  required  under 
§  1026.19(f)(l)(i),  or  if  the  consumer 
receives  the  disclosures  later  than  three 
business  days  before  consummation. 

The  proposed  comment  also  would 
have  clarified  that  the  creditor  does  not 
satisfy  the  requirements  of  §  1026.19(f) 
if  it  provides  duplicative  disclosures, 
and  clarified  that  a  creditor  does  not 
satisfy  its  obligation  by  issuing 
disclosures  required  under  §  1026.19(f) 
that  mirror  ones  already  issued  by  the 
settlement  agent  for  the  purpose  of 
demonstrating  that  the  consumer 
received  timely  disclosures.  The 
comment  would  have  further  clarified 
that  the  creditor  is  expected  to  maintain 
communication  with  the  settlement 
agent  to  ensure  that  the  settlement  agent 
is  acting  in  place  of  the  creditor,  and 
that  disclosures  provided  by  a 
settlement  agent  in  accordance  with 
§  1026.19(f)(l)(v)  satisfy  the  creditor’s 
obligation  under  §  1026.19(f)(l)(i). 

Proposed  comment  19(f)(l)(v)-4 
would  have  clarified  that  the  settlement 
agent  may  assume  the  responsibility  to 
provide  some  or  all  of  the  disclosures 
required  by  §  1026.19(f).  The  comment 
would  have  further  clarified  that  the 
consumer  must  receive  one  single 
disclosure  form  containing  all  of  the 
information  required  to  be  disclosed 
pursuant  to  §  1026.19(f)(l)(i),  in 
accordance  with  tJie  other  requirements 
in  §  1026.19(f),  such  as  requirements 
related  to  timing  and  delivery.  The 
proposed  comment  also  would  have 
included  illustrative  examples. 

The  proposed  rule  was  designed  to 
carry  out  TILA’s  goal  of  promoting  the 
informed  use  of  credit.  The  Bureau 
explained  that  the  involvement  of  a 
settlement  agent  could  result  in 
increased  consumer  awareness  and 
more  meaningful  disclosure  of  credit 
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terms,  consistent  with  section  105(a)  of 
TILA.  The  proposed  regulation  also  was 
structured  to  achieve  RESPA’s  purposes 
by  resulting  in  more  effective  advance 
disclosure  of  settlement  costs, 
consistent  with  section  19(a)  of  RESPA. 
The  Bureau  further  stated  that  the 
proposed  regulation  also  could  improve 
consumer  understanding  and  awareness 
of  the  transaction  by  permitting  the 
Closing  Disclosure  to  be  completed  and 
provided  by  settlement  agents,  who 
often  assist  consumers  during  a  real 
estate  closing,  which  is  in  the  interest  of 
consumers  and  in  the  public  interest, 
consistent  with  Dodd-Frank  Act  section 
1405(b).  The  Bureau  invited  comment 
on  other  methods  of  dividing 
responsibility  between  creditors  and 
settlement  service  providers,  provided 
that  such  other  methods  ensure  that 
consumers  are  provided  with  prompt, 
accurate,  and  reliable  disclosures. 

Comments 

Overview.  The  Bureau  received 
extensive  public  comment  and  ex  parte 
submissions  from  across  various  sectors 
of  the  real  estate  and  mortgage  lending 
industries  regarding  responsibility  for 
providing  the  Closing  Disclosure. 
Commenters  provided  general  feedback 
on  the  relative  merits  of  creditor  and 
settlement  agent  involvement  in 
preparing  the  Closing  Disclosure  and 
more  specific  feedback  on  alternatives  1 
and  2,  and  other  alternatives  for 
dividing  responsibility.  In  addition, 
commenters  provided  feedback  on  the 
creditor’s  responsibility  for  ensuring 
compliance  with  §  1026.19(f)  (which 
would  have  been  required  under  both 
alternatives  1  and  2)  and  State  law 
issues.  Commenters  also  requested 
clarification  on  certain  issues. 

In  general,  commenters  supporting 
creditor  preparation  of  the  Closing 
Disclosure  observed  that  creditors 
would  be  better  able  to  make  loan- 
related  disclosures  and  ensure 
compliance.  A  professional  association 
representing  attorneys,  a  large  bank,  and 
escrow  agent  commenters  explained 
that  creditors  are  in  a  better  position  to 
provide  and  explain  loan-related 
disclosures.  A  large  bank  commenter 
also  explained  that  creditors  would  be 
better  positioned  to  facilitate  consumer 
contact  and  ensure  timely  delivery  of 
the  disclosures  three  business  days 
before  consummation.  A  large  bank 
commenter  explained  that  settlement 
agents  likely  would  be  unable  to 
complete  the  Closing  Disclosure  if  the 
forms  were  in  “dynamic”  rather  than 
“static”  form.  A  community  bank 
commenter  explained  that  allowing  a 
peurty  other  than  the  creditor  to  generate 
the  Closing  Disclosure  would  increase 


costs  and  delay  the  closing  process,  and 
thereby  inconvenience  and  increase 
costs  to  consumers.  In  addition,  a 
commenter  from  a  company  that 
provides  escrow  and  title  software 
argued  that  the  Closing  Disclosure 
should  be  provided  by  the  creditor 
because  the  complexity  of  disclosures 
would  make  coordination  difficult. 

On  the  other  hand,  many  settlement  . 
agent  commenters  questioned  whether 
the  creditor  would  act  in  the  best 
interests  of  the  consumer  or  other 
parties,  such  as  sellers.  A  trade 
association  representing  settlement 
agents  and  the  title  insurance  industry 
and  various  law  firm  commenters 
suggested  that,  without  the  role  of  an 
independent  review  or  preparation  of 
the  Closing  Disclosure  by  the  settlement 
agent,  creditors  could  misstate  the 
charges  of  third  parties,  and  that  third 
parties  are  unable  to  correct  such 
mistakes.  The  trade  association 
commenter  further  explained  that 
creditors  and  affiliated  service  providers 
would  share  the  costs  of  creditor 
compliance  risk,  which  would  increase 
overall  risk  to  creditor-affiliated 
businesses.  Some  settlement  agent 
commenters  pointed  out  that  settlement 
agent  preparation  of  the  Closing 
Disclosure  would  not  pose  significant 
consumer  risk  because  revisions  to 
settlement  costs  are  typically  minor, 
whereas  revisions  to  loan  costs  can 
impose  significant  costs  to  consumers. 

Commenters  also  were  concerned  that 
creditor  preparation  of  the  Closing 
Disclosure  would  lead  to  conflicts 
between  settlement  agents  and  creditors, 
such  as  those  arising  from  potentially 
conflicting  closing  instructions,  or  * 
conflicts  over  the  underwriting  of  title 
insurance  if  a  creditor-prepared  Closing 
Disclosure  contained  errors.  Other 
settlement  agent  commenters  were 
concerned  that  they  may  be  unable  to 
understand  a  creditor-prepared  Closing 
Disclosure  or  explain  it  to  other  parties 
at  settlement.  Additional  comments  on 
creditor  preparation  of  the  Closing 
Disclosure  are  discussed  in  greater 
detail  below. 

In  general,  many  commenters 
emphasized  that  settlement  agents  have 
unique  expertise  in  conducting 
settlements  and  preparing  settlement 
cost  figures,  and  that  preserving  their 
role  in  the  transaction  would  be  critical 
to  ensuring  the  efficient  operation  of 
closings.  Various  law  firm  commenters, 
trade  associations  representing 
attorneys,  individual  settlement  agents, 
real  estate  agents,  and  mortgage  brokers 
explained  that  only  licensed  real  estate 
attorneys  or  settlement  agents  should 
handle  closings  because  they  are  subject 
to  State  regulation  and  have  expertise  in 


local  customs  and  disbursement 
activities.  Commenters  representing  the 
views  of  law  firms,  credit  unions, 
settlement  agents,  trade  associations 
representing  settlement  agents  and  the 
title  insurance  industry,  real  estate 
agents,  and  title  insurance  companies 
explained  that  because  of  settlement 
agents’  expertise  in  conducting  closings 
and  their  coordination  of  multiple 
parties  to  the  transaction,  their 
preparation  of  the  Closing  Disclosure 
would  be  more  efficient  than  creditor 
preparation.  For  example,  settlement 
agent  commenters  expressed  concern 
that  closings  would  be  delayed  and 
costs  would  increase  if  settlement 
agents  had  to  coordinate  with  creditors 
when  handling  last-minute  changes  to 
the  Closing  Disclosure  at  settlement. 

Many  commenters,  including 
settlement  agents,  attorneys,  law  firms, 
title  insurance  companies,  real  estate 
brokers,  and  trade  associations 
representing  settlement  agents  and  the 
title  insurance  industry  stressed  that' the 
settlement  agent  serves  an  important 
consumer  protection  function  by  acting 
as  a  neutraJ,  independent  third  party 
who  verifies  the  creditor’s  figures  and 
has  the  best  interests  of  the  consumer 
and  all  other  parties  in  mind.^ao 
Commenters  were  concerned  that 
creditor  preparation  of  the  Closing 
Disclosure  would  be  a  conflict-of- 
interest.  For  example,  one  trade 
association  representing  settlement 
agents  and  various  law  firm  commenters 
raised  the  possibility  that,  without  the 
role  of  an  independent  review  or 
preparation  of  the  Closing  Disclosure  by 
a  settlement  agent,  creditors  could 
misstate  fees  of  third-part}^  settlement 
service  providers. 

Other  settlement  agents,  however, 
were  concerned  that  making  settlement 
agents  responsible  for  the  Closing 
Disclosure  would  conflict  with,  the 
settlement  agent’s  role  as  a  neutrak third 
party  whose  duty  is  limited  to  following 
closing  instructions  from  the  creditor 
and  other  parties  to  the  real  estate 
transaction.  Additional  comments  on 
settlement  agent  preparation  of  the 
Closing  Disclosure  are  discussed  in 
greater  detail  below. 

Support  for  alternative  1.  Several  non¬ 
depository  lenders,  a  mortgage 
compliance  company,  and  an  individual 
consumer  explained  that  alternative  1 
would  relieve  creditors  of  TILA  liability 
for  the  actions  of  settlement  agents; 


230  As  discussed  below  in  the  section-by-section 
analysis  of  §  1026.19(f)(4),  many  settlement  agent 
commenters  also  raised  concerns  about  a  creditogis 
involvement  in  preparing  the  seller’s  portion  of  the 
Closing  Disclosure.  Commenters  were  concerned 
that  sellers  may  not  want  to  provide  sensitive 
information  to  creditors  that  owe  them  no  duty. 
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whereas,  under  alternative.  2,  creditors 
would  have  an  obligation  to  supervise 
settlement  agents  but  still  assume  all 
legal  liability.  A  non-depository  lender 
explained  that,  pursuant  to  CFPB 
Bulletin  2012-03,  creditors  already  are 
obligated  to  supervise  settlement  agents 
as  “service  providers.”  The  mortgage 
compliance  company  commenter 
asserted  that,  if  settlement  agents  were 
allowed  to  deliver  the  Closing 
Disclosure,  the  final  rule  would  have  to 
create  a  safe  harbor  for  the  creditor  for 
the  settlement  agent’s  failure  to  satisfy 
regulatory  requirements. 

Some  settlement  agent  and  escrow 
agent  commenters  perceived  benefits  to 
creditor  responsibility  for  the  Closing 
Disclosure  under  alternative  1. 
Commenters  explained  that  alternative  1 
would  encourage  creditors  to  take  more 
responsibility  for  the  efficient  operation 
of  closings,  reduce  creditor-caused 
delays,  and  ensure  consumers  receive 
more  accurate  information  about  closing 
costs.  Another  settlement  agent 
commenter  believed  that  ensuring 
creditor  responsibility  would  improve 
regulators’  ability  to  supervise  for 
compliance.  One  commenter  pointed 
out  that  creditors  are  already  familiar 
with  evaluating  settlement  costs  because 
they  often  “approve”  the  RESPA 
settlement  statement  before  it  is 
provided  to  borrowers.  In  addition, 
some  settlement  agents  explained  that 
creditors  are  in  the  best  position  to 
ensure  the  accuracy  of  the  Closing 
Disclosiue  because  they  will  be  in 
control  of  the  Loan  Estimate  and  are 
responsible  for  complying  with  the 
accuracy  requirements  in 
§  1026.19(e)(3),  and  because  they  are 
familiar  with  settlement  costs, 
consistent  with  the  current  practice  of 
approving  the  RESPA  settlement 
statement. 

In  addition  to  ensuring  creditor 
accountability,  commenters 
representing  settlement  agents,  escrow 
agents,  and  related  trade  associations 
explained  that  alternative  1  would 
relieve  them  of  liability  for  the  Closing 
Disclosure  and  would  allow  them  to 
play  a  more  traditional  role  related  to 
conducting  closings.^^z  in  particular,  a 
trade  association  representing  escrow 
agents  supported  alternative  1,  because 
it  believed  alternative  2  could  impose 


231  See  U.S.  Consumer  Fin.  Prot.  Bureau,  Bulletin 
2012-03  (2012),  available  at  http:// 
files.consumerfinance.gOv/f/201204_cfpb_bulletin_ 
service-pmviders.pdf. 

However,  a  trade  association  representing 
settlement  agents  explained  that  it  would  support 
alternative  1  only  if  the  Bureau  could  protect 
independent  settlement  agents  from  creditor 
consolidation  that  they  believed  could  result  from 
alternative  1.  See  the  discussion  of  commenters 
supporting  alternative  2, 


new  creditor  duties  on  settlement 
agents,  which  would  be  in  conflict  with 
the  settlement  agent’s  traditional  role  as 
a  neutral  third  party.  An  escrow  agent 
commenter  explained  that  settlement 
agents  do  not  have  expertise  in  loan 
products  and  should  not  share  in 
liability  that  applies  to  creditors.  The 
commenter  farther  explained  that 
settlement  agent  responsibility  for  the 
Closing  Disclosure  would  impose 
burdens  on  settlement  agents  because  it 
would  require  that  they  coordinate  with 
creditors  to  develop  an  accurate 
disclosure. 

Concerns  with  alternative  1.  Many 
commenters  representing  settlement 
agents,  title  insurance  companies,  real 
estate  agents,  and  trade  associations 
representing  attorneys,  settlement 
agents,  and  the  title  insurance  industry 
were  opposed  to  alternative  1  because 
they  were  concerned  it  would  eliminate 
or  significantly  reduce  the  settlement 
agent’s  role,  result  in  inefficient 
closings,  and  increase  risk  to  consumers 
and  the  market. 

Settlement  agent  and  title  insurance 
industry  commenters  were  concerned 
that  alternative  1  would  reduce  the 
availability  of  settlement  agents,  which 
would  require  consumers  in  some  parts 
of  the  country  would  have  to  travel  long 
distances  or  use  mobile  notaries  because 
local  settlement  agents  would  no  longer 
be  available.  Many  settlement  agent 
commenters  also  maintained  that  their 
ability  to  prepare  the  Closing  Disclosure 
serves  an  important  consumer 
protection  function  and  that  alternative 
1  would  present  a  conflict-of-interest  if 
the  creditor  prepared  the  Closing 
Disclosure.  Numerous  settlement  agent 
commenters,  particularly  attorneys  and 
related  trade  associations,  maintained 
that  creditor  preparation  would  conflict 
with  various  State  laws  regulating  the 
conduct  of  settlements  and  the  practice 
of  law  and  could  place  attorneys  who 
conduct  settlements  in  the  conflicted 
position  of  supervising  a  creditor’s 
unauthorized  practice  of  law. 

Various  commenters  representing 
settlement  agents,  a  real  estate  agent, 
title  insurance  companies,  attorneys, 
credit  unions,  community  banks,  and 
various  trade  associations  representing 
creditors,  settlement  agents,' and  the  title 
insurance  industry  were  concerned  that 
alternative  1  would  increase 
coordination  costs  for  industry  because 
it  would  shift  settlement  activities  to 
creditors,  introduce  unnecessary 
complexity  to  the  settlement  process, 
delay  the  underwriting  of  title 
insurance,  delay  closings,  and  increase 
costs  and  risk  to  consumers.  These 
commenters  emphasized  that  settlement 
Bgents  have  unique  expertise  in  local 


customs  and  procedures,  are  subject  to 
State  regulation,  and  are  in  the  best 
position  to  prepare  settlement  cost 
disclosures  because  of  their  role  in 
preparing  the  disbursement  statement  at 
closings.  Community  bank  and  credit 
union  commenters  were  concerned  that 
alternative  1  would  require  creditors  to 
assume  more  responsibility  for 
settlement  activities  and  require  that 
they  hire  staff  attorneys  licensed  to 
practice  in  multiple  jurisdictions,  which 
would  increase  costs  that  would  be 
passed  on  to  consumers.  Attorneys  and 
trade  associations  representing  attorneys 
shared  these  concerns..  Commenters  also 
explained  that,  while  settlement  agents 
likely  would  continue  to  provide 
collection  and  disbursement  activities 
even  under  alternative  1 ,  creditors 
would  be  required  to  document  those 
activities  on  the  Closing  Disclosure.  A 
settlement  agent  commenter  stressed 
that  settlement  ageflts  would  be 
burdened  even  if  a  creditor  were  solely 
responsible  for  the  Closing  Disclosure 
because  the  settlement  agent  would 
likely  be  the  party  responsible  for 
answering  consumers’  questions  about 
the  Closing  Disclosure,  but  that  they 
would  have  difficulty  explaining  a 
creditor-prepared  form. 

Finally,  commenters  noted  that  it  was 
difficult  to  analyze  the  potential  impact 
alternative  1  would  have  on  the  market. 
Commenters  asserted  that  the  Bureau 
did  not  provide  sufficient  analysis  on 
the  impact  of  alternative  1.  A  trade 
association  representing  the  settlement 
agent  and  title  insurance  industry  stated 
that  the  Bureau  did  not  provide 
sufficient  guidance  about  its 
expectations  regarding  creditor- 
settlement  agent  responsibility.  A 
member  of  Congress  stated  that  the 
Bureau  did  not  analyze  the  impact  of 
assigning  sole  responsibility  to  creditors 
would  have  on  the  settlement  agent 
industry. 

Support  for  alternative  2.  Alternative 
2  generally  received  broader  support 
from  industry  commenters  relative  to 
alternative  1,  although  many 
commenters  requested  that  the  Bureau 
consider  modifying  alternative  2,  as 
discussed  below.  Many  commenters, 
including  large  banks,  credit  unions, 
community  banks,'  settlement  agents, 
related  trade  associations,  and  two 
consumer  advocacy  groups  submitting  a 
joint  comment  explained  that 
alternative  2  most  closely  reflects 
current  industry  practice  in  which  the 
creditor  relies  on  settlement  agent 
expertise  and  efficiency.  Some 
settlement  agent  commenters  noted  that 
currently  settlement  agents  must  submit 
RESPA  settlement  statements  to  the 
creditor  for  approval,  and  that 
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alternative  2  reflected  this  practice. 
Settlement  agent  commenters 
emphasized  that  they  are  in  a  better 
position  than  creditors  to  prepare  the 
Closing  Disclosure  because  they  receive 
information  from  third  parties  to  the 
transaction,  typically  compute  charges, 
such  as  recording  and  transfer  charges, 
and  handle  payoffs  to  ensme  marketable 
title  is  conveyed.  A  number  of  real 
estate  agent  commenters  supported 
alternative  2  because  it  would  provide 
for  more  efficient  closings  when  an  out- 
of-State  creditor  is  involved.  Settlement 
agents,  a  trade  association  representing 
settlement  agents,  and  mortgage  brokers 
also  expressed  support  for  alternative  2 
because  it  would  preserve  their  role  in 
the  transaction  and  mitigate  the 
potential  for  creditor  conflicts-of- 

interest.233 

Commenters  also  observed  that 
alternative  2  would  allow  creditors  and 
settlement  agents  flexibility  in 
determining  how  to  divide 
responsibility  and  selecting  the  delivery 
option  that  best  serves  consumers, 
which  they  expected  would  reduce  . 
implementation  costs,  discrepancies  on 
settlement  disbursements  statements, 
and  impacts  on  small  businesses.  In 
particular,  credit  union  commenters 
explained  that,  in  some  cases,  credit 
unions  may  choose  to  close  a  loan  in- 
house  to  reduce  closing  costs,  while  in 
other  cases,  they  may  choose  to  have  a 
settlement  agent  complete  transactional 
information.  Credit  union  commenters 
explained  that  alternative  2  allows 
creditors  to  rely  on  settlement  agents 
when  needed,  unlike  alternative  1, 
which  they  believed  would  require 
creditors  to  hire  staff  attorneys  to 
perform  closings  in  multiple 
jurisdictions,  increasing  costs  and 
limiting  their  ability  to  perform  closings 
nationwide.  A  trade  association 
representing  banks  and  financial 
companies  believed  that  this  flexibility 
in  dividing  responsibility  was  sensible 
in  light  of  creditor  liability  for 
exceeding  tolerances  under  RESPA  and 
other  liability  under  TILA.  However,  the 
commenter  also  noted  that  the  Bureau 
should  consider  making  settlement 
service  providers  responsible  for  the 
accuracy  of  their  information,  for 
exceeding  tolerances  and  otherwise  for 
bearing  responsibility  for  their  role  in 
the  transaction. 

233  Tije  trade  association  commenter  noted  in  its 
comment  letter  that  it  preferred  making  creditors 
responsible  for  the  form.  However,  this  commenter 
explained  that  it  would  support  alternative  2  if  the 
Bureau  could  not  protect  the  settlement  agent 
industry  from  creditor  consolidation  of  the  industry 
as  a  result  of  making  creditors  responsible  for  the 
form,  because  of  the  threat  of  creditor  conflict-of- 
interest  during  the  settlement  process. 


Concerns  with  alternative  2.  Creditor 
commenters,  including  large  banks  and 
community  banks,  expressed  concern 
that  creditors  would  retain  ultimate 
liability  for  the  Closing  Disclosure 
under  alternative  2,  notwithstanding 
settlement  agent  participation.  These 
commenters  were  concerned  about  their 
liability  for  settlement  cost  information 
outside  of  their  control.  A  community 
bank  commenter  was  concerned  that  a 
creditor  would  not  be  able  to  manage 
this  risk  if  consumers  shop  for  their  own 
settlement  agent.  A  nonbank  lender  . 
suggested  that  alternative  2  would  affect 
the  timeliness  of  closings  and  increase 
the  cost  of  the  transaction  because 
creditor  liability  would  mean  the 
creditor  would  still  need  to  review  the 
Closing  Disclosure  even  if  the 
settlement  agent  provided  the 
information. 

Settlement  agent  commenters 
expressed  concern  with  creditor 
responsibility  under  alternative  2. 
Settlement  agents  were  concerned  that, 
like  alternative  1 ,  alternative  2  would 
lead  to  greater  creditor  control  of  the 
settlement  process,  such  as  by 
determining  the  scope  of  settlement 
agent  involvement  in  the  Closing 
Disclosure.  Settlement  agents  also 
expressed  concern  that  creditors,  to 
manage  their  liability  risk,  would  likely 
apply  rigorous  audit  procedures  to 
settlement  agents  and  would  be  likely  to 
sue  settlement  agents  for  compliance 
failures.  Settlement  agents  also 
explained  that  creditors  under 
alternative  2  would  have  to  hire  and 
train  additional  staff  in  the  settlement 
process,  which  would  result  in  higher 
costs  being  passed  on  to  consumers. 

In  addition  to  concerns  with  creditor 
responsibility,  some  settlement  agent 
commenters  expressed  concern  with 
their  own  liability  under  alternative  2. 
In  particular,  several  settlement  agent 
commenters  expressed  opposition  to 
proposed  comment  19(f)(l)(v)-l,  which 
would  have  clarified  that  a  settlement 
agent  may  provide  the  disclosures 
instead  of  the  creditor,  but  by  assuming 
this  responsibility,  it  becomes 
responsible  for  complying  with  all  of 
.  the  relevant  requirements  as  if  it  were 
the  creditor.  One  commenter  who 
served  as  a  panelist  on  the  Small 
Business  Review  Panel  indicated  that 
assuming  creditor  liabilities  and 
responsibilities  would  require 
settlement  agents  to  increase  their  fees 
substantially. 

Commenters  representing  creditors, 
settlement  agents,  and  a  software 
company  explained  that,  to  the  extent 
dhey  must  coordinate  to  prepare  a 
Closing  Disclosure,  creditors  and 
settlement  agents  would  have  to 


develop  software  systems  to  exchange 
information  between  creditor  and 
settlement  agent  systems  that  do  not 
currently  communicate  with  each  other. 
Industry  commenters  also  indicated  that 
such  systems  would  have  to  address  the 
privacy  implications  of  sharing 
potentially  sensitive  information. 

Commenters  representing  a  large 
bank,  a  trade  association  representing 
banks,  settlement  agents,  attorneys,  and 
a  professional  association  representing 
attorneys  indicated  that  settlement 
agents  currently  lack  systems  to 
generate  TILA  disclosures  and  that 
settlement  agents  may  not  be  able  to 
meet  the  technology  requirements 
necessary  to  generate  a  Closing 
Disclosure  or  exchange  information 
with  creditors  under  alternative  2.  A 
rural  bank  explained  that  creditors  usfr 
hundreds  and  sometimes  thousands  of 
different  settlement  agents  who  use 
their  own  loan  origination  systems  with 
no  universal  data  interface,  which 
would  make  shared  responsibility 
difficult.  A  software  company  explained 
that,  as  a  result  of  this  lack  of 
universality,  software  vendors  likely 
would  need  to  integrate  different 
systems,  which  could  be  expensive  and 
complicated  by  the  lack  of  meaningful 
naming  conventions  and  a  lack  of 
standardized  data  formats.  The 
commenter  recommended  that  the  final 
rule  take  steps  to  minimize  the  need  to 
integrate  different  systems. 

Some  settlement  agent  commenters 
believed  that  implementing  the  Closing 
Disclosure  would  be  a  significant 
expense,  would  force  them  to  raise  fees 
on  consumers,  and  could  decrease 
settlement  agent  productivity  and  put 
small  practitioners  out  of  business.  To 
reduce  costs,  a  number  of  settlement 
agent  commenters  recommended  that 
the  Bureau  mandate  a  standard  Closing 
Disclosure  form,  rather  than  model 
forms.  Settlement  agent  commenters 
were  concerned  that  use  of  model  forms 
would  require  settlement  agents  to 
communicate  with  many  disparate 
information  technology  systems, 
increasing  burden. 

One  settlement  agent  commenter 
explained  that  the  Closing  Disclosure 
would  impose  coordination  costs  on 
settlement  agents  and  creditors, 
regardless  of  how  creditors  and 
settlement  agents  divided  responsibility. 
The  commenter  explained  that,  if 
creditors  and  settlement  agents  work  in 
the  same  document,  they  would  incur 
software  integration  costs;  if  the 
settlement  agent  provided  information 
separately  to  the  creditor,  the  creditor 
would  incur  costs  in  populating  the 
Closing- Disclosure;  and,  if  the  creditor 
assumes  settlement  agent  duties. 
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settlement  agents  would  face  costs  in 
terms  of  lost  business  opportunities  and 
creditors  would  face  costs  in  terms  of 
hiring  and  training  settlement  agents. 

Finally,  a  member  of  Congress  stated 
that  alternative  2  would  require 
increased  coordination,  explaining  that, 
while  creditors  and  settlement  agents 
currently  coordinate  in  the  closing 
process,  they  would  heed  to  adjust  their 
procedures  for  the  new  forms  and 
timing  requirements.  This  commenter 
explained,  however,  that  it  was  unclear 
how  creditors  would  choose  to 
coordinate  with  settlement  agents  under 
the  new  liability  framework.  Further, 
the  commenter  stated  that,  although  it 
was  clear  that  the  role  of  settlement 
agents  could  change  significantly  under 
alternative  1,  it  was  unclear  which 
ahemative  would  be  less  burdensome 
because  the  Bureau  had  failed  to 
analyze  the  impact  of  either  alternative 
1  or  2.  The  member  of  Congress  stated 
that  the  Bureau  did  not  estimate  the 
potential  cost  of  changes  that  might  be 
incurred  as  a  result  of  alternative  2,  and 
that  it  was  unclear  how  creditors  would 
choose  to  coordinate  with  settlement 
agents. 

Requests  for  clarification  regarding 
alternative  2.  A  community  bank 
criticized  alternative  2  as  vague  and 
open-ended,  which  would  create 
confusion  for  creditors  that  would 
ultimately  be  subject  to  regulatory 
supervision.  A  settlement  agent 
commenter  requested  that  the  Bureau 
clarify  proposed  §  1026.19(f)(l)(v), 
which  would  have  stated'that  the 
settlement  agent  may  provide  a 
consumer  with  the  disclosures  required 
under  §  1026.19(f)(l)(i),  provided  the 
settlement  agent  complies  with  all 
requirements  of  §  1026.19(f)  as  if  it  were 
the  creditor.  The  commenter  was 
concerned  that  this  would  impose,  a  new 
duty  on  settlement  agents  to  take 
responsibility  for  the  financing  of  an 
individual’s  loan.  The  commenter 
recommended  instead  that  the  final  rule 
provide  for  the  delegation  of  duties 
between  creditors  and  settlement  agents. 

A  community  bank  and  settlement 
agent  commenters  requested 
clarification  on  whether  the  settlement 
agent  and  creditor  can  complete  their 
respective  portions  of  the  Closing 
Disclosure,  combine  their  pages 
manually  as  one  form  or  provide  it 
separately  from  both  parties  to  the 
consumer.  Other  commenters  requested 
clarification  on  whether  a  creditor  could 
prepare  the  Closing  Disclos\u:e  provided 
three  business  days  before 
consummation,  with  the  settlement 
agent  preparing  any  revised  Closing 
Disclosures  provided  at  consummation. 


Other  recommendations  by 
commenters.  Both  creditors  and 
settlement  agents  recommended 
alternatives  that  would  require  the 
Bureau  to  more  specifically  assign 
responsibilities  with  respect  to  the 
Closing  Disclosure.  Many  settlement 
agent  commenters  did  not  necessarily 
express  support  for  alternative  1  or  2, 

.but  instead  generally  advocated  for  their 
continued  involvement  in  the 
settlement  process,  including  the 
preparation  of  the  Closing  Disclosure. 
Trade  associations  representing 
settlement  agents  explained  that, 
without  further  clarifying  the  settlement 
agent’s  role,  settlement  agents  would 
face  potentially  large  compliance  costs 
because  they  would  have  to  anticipate 
compliance  with  all  aspects  of  the 
Closing  Disclosure.  One  individual 
settlement  agent  suggested  that  the  rule 
require  title  insurance  underwriters  to 
establish  an  effective  process  for 
.  managing  the  compliance  risk  of  the 
settlement  agents.  , 

A  wide  variety  of  commenters 
representing  creditors  and  various  trade 
associations  representing  credit  unions, 
banks,  and  community  banks, 
settlement  agents  and  the  title  insurance 
industry,  as  well  as  the  manufactured 
housing  industry  recommended  that  the 
Bureau  assign  settlement  agents 
substantive  disclosure  responsibilities 
so  that  creditors  and  settlement  agents 
would  prepare  information  over  which 
they  have  respective  control.  A  wide 
variety  of  settlement  agent  commenters 
requested  that  the  Bureau  impose 
similar  requirements  on  creditors.  For 
example,  some  commenters 
recommended  dividing  responsibility 
by  the  statutory  authority  requiring  the 
disclosure,  by  page  number  (e.g., 
creditors  would  prepare  pages  1,4,  and 
5,  and  settlement  agents  would  prepare 
pages  2  and  3),  or  by  the  party  that 
assumes  responsibility  for  the  Closing 
Disclosure.  A  rural  bank  explained  that 
assigning  specific  disclosure 
responsibilities  would  reduce 
coordination  costs  because  settlement 
agents  and  creditors  currently  use 
different  software  systems,  which  would 
make  it  difficult  to  exchange 
information. 

A  variety  of  commenters  representing 
settlement  agents,  commimity  banks, 
credit  unions,  title  insurance 
companies,  and  trade  associations 
representing  settlement  agents 
recommended  that  settlement  agents  be 
responsible  for  the  Closing  Disclosure. 
Community  banks  and  credit  unions 
expected  this  would  alleviate  concern 
about  creditor  liability  for  settlement  , 
agent  conduct.  Further,  settlement  agent 
commenters  expected  that  this  would 


ensure  settlement  agents  remain 
involved  in  the  settlement  process  and 
avoid  a  creditor  conflict-of-interest.  One 
commenter  recommended  that  the 
consumer  be  able  to  choose  whether  the 
creditor  or  settlement  agent  prepare  the 
Closing  Disclosure.  One  settlement 
agent  explained  that  requiring  the 
settlement  agent  to  prepare  the  Closing 
Disclosure  but  requiring  the  creditor  to 
deliver  the  Closing  Disclosure  would  be 
appropriate  because  in  many  cases  the 
loan  originator  is  the  consumer’s 
primary  point  of  contact  and  could 
explain  the  final  figures. 

In  addition  to  suggesting  an  option  for 
assigning  substantive  disclosure 
obligations,  commenters  suggested 
options  for  assigning  procedural  duties 
or  other  standards,  including  liability, 
on  creditors  and  settlement  agents. 
Commenters  requested  that  the  final 
rule  further  define  the  responsibility  of 
creditors  and  settlement  agents  to 
provide  timely  and  accurate 
information.  Large  banks  and  trade 
associations  representing  creditors  and 
attorneys  suggested  that,  in  light  of 
creditor  liability,  settlement  agents 
should  be  responsible  for  providing 
accurate  information  to  creditors  in  a 
timely  manner  so  creditors  could 
prepare  the  Closing  Disclosure.^^^  One 
large  bank  commenter  explained  that 
settlement  agents  would  not  be  able  to 
accurately  and  timely  prepare  and 
provide  the  TILA  portions  of  the  Closing 
Disclosure.  This  bank  and  another  large 
bank  commenter  explained  that 
settlement  agents  play  an  important  role 
in  providing  information  about  items 
such  as,  third-party  lender  payoff 
amounts,  taxes,  recording  fees  and  other 
information  currently  within  purview  of 
settlement  agents  or  real  estate  agents. 
One  large  bank  commenter  explained 
that  the  lender  relies  ori  the  settlement 
agent  to  provide  an  accurate  accounting 
of  fees  and  charges  listed  on  the  closing 
sheet. 

A  settlement  agent  commenter,  a 
compliance  company,  credit  union  trade 
associatioris,  and  a  community  bank’, 
commenter  recommended  that  the  final 
rule  impose  liability  on  whichever  peirty 
.  is  responsible  for  preparing  the  Closing 
Disclosure.  One  settlement  agent 
commenter  explained  that  settlement 
agents  should  prepare  the  Closing 
Disclosure,  as  they  do  today,  but  that 
the  final  rule  should  shift  a  portion  of 
the  burden  for  accuracy  of  the 
disclosure  to  settlement  agents.  The 
commenter  explained  that  this  would 


One  commenter  also  recommended  that 
settlement  agents  be  responsible  for  exceeding  the 
limitations  on  increases  from  the  estimated  charges 
disclosed  on  the  Loan  Estimate  under 
§  1026.19(e)(3). 
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increase  the  likelihood  that  creditors 
would  continue  to  rely  on  settlement 
agents  because  creditors  would  not 
carry  all  of  the  burden  for  the  accuracy 
of  the  Closing  Disclosure. 

Similarly,  settlement  agent 
cominenters  recommended  that  the 
Bureau  impose  requirements  on 
creditors  to  provide  timely  and  accurate 
information  to  ensure  settlement  agents 
have  sufficient  time  to  prepare 
settlement  costs  on  the  Closing 
Disclosure.  Settlement  agent 
commenters  and  trade  associations 
representing  credit  unions 
recommended  that  the  settlement  agent 
should  prepare  the  Closing  Disclosure 
and  that  the  creditor  should  review  and 
approve  the  form.  Settlement  agents 
explained  that  this  would  alleviate 
concerns  about  creditor  conflicts-of- 
interest,  while  creditors  pointed  out  that 
this  would  alleviate  creditor  liability  for 
settlement  agent  actions.  Trade 
associations  representing  banks  and 
financial  companies  requested  that  the 
final  rule  address  who  will  provide  the 
Closing  Disclosure  before  and  at  closing, 
recommending  that  the  creditor  should 
provide  if  before  closing  (unless  the 
settlement  agent  agrees  to  provide  it) 
and  the  settlement  agent  should  provide 
revised  closing  disclosure  at  closing 
because  the  creditor  is  not  always 
present  at  closing. 

Creditor  responsibility.  A  variety  of 
creditors  and  trade  associations 
representing  creditors  stated  that  they 
did  not  perceive  a  meaningful 
distinction  between  alternatives  1  and  2 
because  the  creditor  would  remain 
liable  under  either  option.  Creditors 
expressed  concern  with  this 
arrangement  because  provision  of  the 
Closing  Disclosure  depends  on  the 
cooperation  of  third  parties,  namely 
settlement  agents.  Large  banks  and  a 
credit  union  explained  that  creditors  do 
not  control  or  have  direct  access  to 
certain  settlement  charges  and  therefore 
could  not  guarantee  that  they  will 
always  be  disclosed  in  a  timely  manner. 
A  large  bank  explained  that  this  is 
particularly  the  case  with  respect  to 
information  about  amounts  paid  to  and 
due  from  the  seller.  A  large  bank  and  a 
trade  association  representing  banks 
observed  that  creditor  responsibility  for 
the  accuracy  of  settlement  costs  would 
be  a  significant  revision  to  existing 
practice. 

Several  commenters,  including  a  non¬ 
depository  lender,  a  settlement  agent, 
and  a  trade  association  representing 
settlement  agents  and  the  title  insurance 
industry  believed  that  creditor 
responsibility  for  the  Closing  Disclosure 
would  lead  to  dual  closings  (one  for  the 
real  estate  transaction  and  one  for  the 


mortgage  transaction)  resulting  in  a 
more  complicated  closing  process  at 
higher- cost  to  the  consumer.  A  law  firm 
commenter  and  a  title  insurance  agent 
anticipated  that  creditor-controlled 
closings  would  result  in  creditors 
choosing  the  cheapest  closing  attorney 
without  regard  to  quality,  increasing 
risk  to  the  title  insurance  underwriter, 
thereby  increasing  title  insurance 
premiums,  which  would  be  passed  on  to 
consumers. 

A  wide  variety  of  commenters 
expressed  concern  that  creditor 
responsibility  for  the  Closing  Disclosure 
would  mean  that  creditors  would  take 
greater  control  over  the  settlement 
process  or  turn  to  larger,  national 
settlement  firms  instead  of  independent 
settlement  agents,  which  will  limit 
consumer  choice  and  the  ability  to  shop, 
and  w'hich  could  have  a  negative  impact 
on  the  availability  of  local  settlement 
agents,  particularly  in  rural  areas.  Other 
settlement  agent  commenters  were 
concerned  that  reliance  on  national 
settlement  agent  companies  would 
mean  that  settlements  would  lose  the 
benefit  of  local  settlement  agent 
expertise.  Some  settlement  agent 
commenters  were  concerned  that 
creditor  responsibility  for  providing  the 
Closing  Disclosure  would  encourage 
creditors  to  assume  control  over  title 
insurance  matters,  become  national  title 
insurance  companies,  contract  with  title 
insurance  companies  directly,  or  impact 
real  estate  brokers’  ability  to  freely  refer 
clients  to  settlement  agents. 

Settlement  agent  and  attorney 
commenters,  including  a  national 
professional  association  representing 
attorneys,  were  concerned  that  creditor 
responsibility  for  the  Closing  Disclosure 
would  result  in  risk-shifting  between 
creditors  and  settlement  agents,  which 
they  argued  would  not  be  in  the 
consumer’s  interest.  One  settlement 
agent  commenter  anticipated  that 
creditors  would  impose  third-party 
vetting  to  “approve”  settlement  agents 
they  work  with,  which  would  impose 
indirect  costs  on  settlement  agents.  This 
commenter  also  anticipated  that  creditor 
responsibility  for4;he  Closing  Disclosure 
would  result  in  creditors  requiring 
settlement  agents  to  maintain  additional 
liability  insurance,  which  would  come 
at  a  cost  to  settlement  agents. 

Other  settlement  agent  commenters 
anticipated  that  creditor  liability  would 
result  in  creditors  requiring  any 
violation  under  RESPA  or  TILA  to  be 
borne  by  the  settlement  agent  and  that 
smaller  settlement  agents  would  not  be 
able  to  bear  this  responsibility  or  be  able 
to  maintain  the  type  of  liability 
insurance  that  would  be  required  by 
creditors.  A  law  firm  commenter 


predicted  that  the  cost  of  title  insurance 
premiums  would  increase  to 
compensate  for  the  lost  revenue  that 
would  result  from  creditors  preparing 
the  Closing  Disclosure.  This  commenter 
also  indicated  that  diminishing  the  role 
of  title  agents  would  mean  consumers 
would  lose  the  protection  of  title 
insurance  gap  coverage  that  is  provided 
by  statute  or  required  by  the  lender 
when  a  title  agent  closes  the  transaction, 
or  that  the  consumer  would  no  longer 
have  the  protection  of  the  title  insurance 
underwriter’s  closing  protection  letter. 
Many  settlement  agent  commenters 
advocated  for  their  continued 
involvement  in  preparing  the  Closing 
Disclosure,  although  a  large  number  of 
settlement  agents  recommended  that  • 
settlement  agents  be  solely  responsible 
for  the  Closing  Disclosure,  or  that  the 
Bureau  further  define  a  substantive 
division  of  responsibility. 

By  contrast,  other  commenters 
explained  that  creditor  responsibility  for 
the  Closing  Disclosure  resembled 
current  practice.  Several  agent 
commenters  explained  that  creditors 
currently  require  settlement  agents  to 
obtain  creditor  approval  for  each  RESPA 
settlement  statement  before^ 
transaction  closes  or  funds  are 
disbursed.  Commenters  explained  that, 
by  approving  the  RESPA  settlement 
statement  and  issuing  preparation 
instructions  to  the  settlement  agent,  the 
creditor  already  assumes  some  degree  of 
responsibility  for  the  contents  of  the 
RESPA  settlement  statement.  Thus,  as 
one  commenter  explained,  the  proposed 
rule  would  not,  in  practice,  shift 
responsibility  from  the  settlement  agent 
company  to  the  creditor  and  that  it 
would  be  unnecessary  for  the  rule  to 
impose  this  responsibility  on  the 
creditor.  A  community  bank  commenter 
also  noted  that  creditors  already  have 
responsibility  for  the  accuracy  of  the 
RESPA  settlement  statement,  but 
requested  that  settlement  agents 
continue  to  be  involved  in  preparing  the 
Closing  Disclosure  in  the  purchase-and- 
sale  context  because  of  the  additional 
requirements  applicable  to  the  seller. 
Two  consumer  advocacy  group 
commenters  explained  that  creditor 
liability  under  the  rule  would  simplify 
enforcement  of  the  rule  and  avoid 
confusion  between  creditors  and  other 
parties,  and  that  creditors  could  protect 
themselves  by  negotiating 
indemnification  agreements  with  and 
supervising  settlement  agents. 

A  trade  association  representing  the 
settlement  services  industry  and  a 
community  bank  commenter  explained 
that,  if  the  final  rule  makes  the  creditor 
ultimately  responsible  for  the  Closing 
Disclosure,  it  should  provide  the 
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creditor  flexibility  to  determine  how  to 
prepare  and  provide  the  Closing 
Disclosure.  Commenters  explained  that, 
depending  on  the  market,  the  creditor’s 
size  and  financial  resources,  some 
creditors  may  develop  a  variety  of 
approaches  to  preparing  and  providing 
the  Closing  Disclosure,  including 
relying,  in  some  cases,  on  an  in-house 
capability,  and  in  other  cases  relying  on 
approved  unafflliated  third-parties  or 
affiliated  third-parties.  One  commenter 
observed  that  reliance  on  affiliates  may 
be  compromised  by  the  points  and  fees 
threshold  in  the  Bureau’s  ability-to- 
repay  rulemaking. 

One  large  bank  commenter  requested 
that  the  Bureau  exclude  fi'om  the 
creditor’s  responsibility  fees  outside  of 
the  creditor’s  control  or  imposed  after 
the  creditor  issues  closing  instructions 
to  the  settlement  agent.  This  commenter 
requested  that  the  Bureau  clarify  that,  in 
dividing  responsibility  with  a 
settlement  agent,  the  creditor  may  rely 
on  the  documents  prepared  by  the 
settlement  agent,  and  that  if  additional 
fees  that  are  not  imposed  by  the  creditor 
or  other  items  are  not  accurately 
disclosed  on  the  statement,  the  creditor 
will  not  be  Itable  for  the  accuracy  of 
such  fees  or  other  items. 

Large  banks  and  many  individual 
settlement  agent  commenters 
questioned  the  Bureau’s  legal  authority 
to  alter  the  existing  division  of 
responsibility  or  liability  under  TILA 
and  RESPA  by  making  the  creditor 
responsible  for  the  settlement  agent’s 
actions.  A  trade  association  representing 
banks  and  a  large  bank  noted  that 
RESPA  section  4(b)  requires  settlement 
statements  to  be  provided  by  “the 
person  conducting  the  settlement”  and 
that  Regulation  X  requires  settlement 
agents  to  complete  the  RESPA 
settlement  statement.  A  large  bank 
commenter  questioned  how  assigning 
TILA  liability  to  the  creditor  would 
carry  out  the  purposes  of  RESPA  section 
4.  The  commenter  was  concerned  that 
the  Bureau  would  prescribe  a  division 
of  responsibility  in  which  the  settlement 
agent  could  take  part  in  completing  or 
providing  the  Closing  Disclosure  but 
without  any  regulatory  consequence. 
The  commenter  further  requested  that 
the  Bureau  retain  the  current  and 
respective  responsibilities  of  creditors 
and  settlement  agents  with  respect  to 
the  Closing  Disclosure,  in  light  of  the 
absence  of  a  requirement  in  the  Dodd- 
Frank  Act,  TILA,  or  RESPA,  that  a 
creditor  be  responsible  for  the 
settlement  agent’s  actions  in  completing 
or  providing  the  Closing  Disclosure.. 

State  law  issues.  Various  commenters, 
including  attorneys,  law  firms,  title 
insurance  companies,  settlement  agents 


and  trade  associations  representing 
attorneys,  settlement  agents  and  the  title 
insurance  industry  expressed  concern 
that  requiring  creditor  preparation  of  the 
Closing  Disclosure  would  conflict  with 
State  regulation  of  closings  and  the 
practice  of  law.  Commenters  identified 
several  provisions  of  State  laws  that 
they  stated  give  consumers  an  absolute 
right  to  choose  their  closing  attorneys  in 
residential  real  estate  transactions. 
Commenters  also  identified  provisions 
of  certain  State  laws  that  they  explained 
require  attorneys  or  other  agents  to 
conduct  closings.  They  explained 
creditor  preparation  of  the  Closing 
Disclosure  could  constitute  the 
unauthorized  practice  of  law,  and  that 
attorney  or  escrow  agent  involvement  in 
suph  a  transaction  could  constitute 
abetting  the  unauthorized  practice  of 
law.  One  commenter  was  concerned 
that  creditors  would  prevent  consumers 
from  having  access  to  an  attorney  at 
closings,  contrary  to  State  law.  One 
settlement  agent  raised  concerns  that 
State  law  requires  settlement  agents  to 
ensure  a  closing  is  conducted  in 
compliance  with  State  law  and  the  rules 
under  RESPA,  and  that  creditor 
preparation  of  the  Closing  Disclosure 
would  eliminate  the  settlement  agent’s 
ability  to  perform  under  State  law. 

Requests  for  clarification.  Various 
individual  settlement  agents  and  a  trade 
associations  representing  settlement 
agents  and  the  title  insurance  industry 
requested  that  the  Bureau  clarify 
whether  the  Closing  Disclosure  is  a 
disbursement  statement.  One  trade 
association  commenter  explained  that 
the  Closing  Disclosure  should  not  serve 
as  a  disbursement  statement,  but  that 
industry  should  make  this 
determination  on  its  own.  A  settlement 
agent  commenter  requested  clarification 
on  whose  responsibility  it  would  be  to 
provide  the  Closing  Disclosure  to  the 
consumer. 

Final  Rule 

In  general.  The  final  rule  adopts 
alternative  2  substantially  as  proposed. 
In  light  of  the  comments  and  ex  parte 
submissions  and  RESPA’s  long-standing 
requirements  regarding  settlement  agent 
preparation  and  delivery  of  the  RESPA 
settlement  statement,  the  Bureau  •, 
believes  that  expressly  allowing 
creditors  to  work  with  settlement  agents 
will  provide  the  most  certainty  in  the 
market.  Indeed,  creditor  commenters 
indicated  that  alternative  2  would  make 
clear  that  they  could  continue  to  rely  on 
settlement  agents.  Thus,  the  Bureau 
believes  the  final  rule  avoids  creating 
uncertainty  and  avoids  increased  , 
compliance  costs  and  other  risks  to 


industry  that  could  ultimately  result  in 
higher  costs  to  consumers. 

Alternative  2  provides  clarity  for 
creditors  while  also  leaving  sufficient 
flexibility  for  creditors  and  settlement 
agents  to  arrive  at  the  most  efficient 
means  of  preparation  and  delivery  of  the 
Closing  Disclosure  to  consumers.  Under 
the  final  rule,  creditors  and  settlement 
agents  are  free  to  divide  responsibility 
in  a  variety  of  ways,  including  but  not 
limited  to  a  division  in  which  the 
creditor  provides  the  Closing  Disclosure 
three  business  days  before ' 
consummation  and  the  settlement  agent 
provides  any  corrected  Closing 
Disclosure  at  consummation,  subject  to 
the  provisions  of  §  1026.19(f),  as 
suggested  as  an  alternative  by  some 
trade  association  commenters 
representing  banks  and  financial 
companies. 

The  Bureau  has  considered  , 
suggestions  fi'om  industry  to  impose 
additional  substantive  and  procedural 
obligations  on  both  creditors  and' 
settlement  agents,  including  suggestions 
by  some  commenters  for  dividing 
responsibility  for  specific  disclosures 
between  settlement  agents  and  creditors. 
After  considering  these  comments,  the 
Bureau  continues  to  believe  alternative 
2  most  effectively  balances  the  interests 
of  ensuring  consumers  receive  a  timely 
and  accurate  Closing  Disclosure 
prepared  in  a  consistent  manner  with 
the  interests  of  industry  in  complying 
with  the  rule;  The  Bureau  believes  that 
a  rule  that  expressly  divided  substantive 
disclosure  responsibilities  or  assigned 
strict  procedural  duties  governing  the 
relationship  between  creditors  and 
settlement  agents  would  impose 
coordination  costs  on  creditors  and 
settlement  agents  that  may  result  in 
inefficiencies  during  the  closing 
process.  The  Bureau  befieves  that  the 
better  approach  for  consumers  is  to 
permit  shared  responsibility  and  allow 
creditors  and  settlement  agents  to 
decide  how  to  divide  that  responsibility 
most  efficiently. 

As  part  of  the  Small  Business  Review 
Panel  process,  the  Bureau  considered 
requiring  the  creditor  to  prepare  certain 
loan  cost  information,  and  the 
settlement  agent  to  prepare  certain  real 
estate  settlement  cost  information. 
Under  this  approach,  the  creditor  and 
settlement  agent  would  be  jointly 
responsible  for  combining  the  portions 
of  the  disclosure  and  providing  the 
consumer  with  a  Closing  Disclosure 
three  business  days  before  closing.  See 
Small  Business  Panel  Review  Report  at 
12.  However,  the  Bureau  determined 
after  conducting  the  Small  Business 
Review  Panel,  and  continues  to  believe, 
that  such  a  division  would  be 
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impracticable.  The  Bureau  received 
comments  in  response  to  the  proposal 
suggesting  a  wide  variety  of  approaches 
to  creditor-settlement  agent  engagement, 
indicating  that  the  industry  does  not 
employ  a  uniform  method  for  disclosing 
information  to  consumers.  In  addition, 
there  is  significant  overlap  between  the 
disclosures  required  by  the  two  statutes, 
and  creditors  and  settlement  agents 
have  access  to  both  RESPA  and  TILA 
information.235  Further,  alternative  2 
allows  creditors  and  settlement  agents 
to  decide  whether  and  how  to 
coordinate,  which  would  be 
complicated  by  a  rule  that  assigned 
strict  responsibilities  to  particular 
parties.  For  example,  under  the  final 
rule,  some  creditors  could  conduct  some 
closings  in-house  to  avoid  coordination 
costs  in  some  cases.  Alternative  2 
provides  flexibility  by  allowing 
creditors  to  manage  preparation  of  the 
Closing  Disclosure  in  a  manner 
appropriate  to  their  size,  market, 
financial  resources,  and  their  own 
assessments  of  compliance  risk  and  the 
applicability  of  other  State  law.  Federal 
law,  or  other  guidance,  affecting  their 
responsibility  to  supervise  third-party 

service  providers. 

Moreover,  a  number  of  settlement 
agents  and  related  trade  associations 
explained  that  they  did  not  wish  to  bear 
responsibility  or  costs  associated  with 
providing  the  Closing  Disclosure.  A 
number  of  settlement  agent  commenters 
operating  in  escrow  jurisdictions 
expressed  concern  with  a  requirement 
that  would  impose  TILA  disclosure 
obligations  on  them  and  expressly 
requested  that  they  not  have  any 
responsibility  for  providing  disclosures 
under  TILA.  The  final  rule  addresses  the 
concerns  expressed  by  many  settlement 
agent  commenters  about  substantial 
compliance  costs  that  they  would  incur 
in  exchanging  information  and  in 
coordinating  with  creditors.  The  final 
rule  allows  settlement  agents  to  avoid 
such  costs  by  not  taking  responsibility 
for  the  Closing  Disclosure.  At  the  same 
time,  creditors  would  still  be  free  to  rely 
on  settlement  agents’  expertise  in 
conducting  closings.  Thus,  Alternative  2 

235  While  some  of  the  Closing  Disclosure 
requirements  in  Regulation  Z  are  modeled  on 
existing  provisions  in  Regulation  X,  the  Closing 
Disclosure  also  includes  new  information  that  will 
likely  require  some  degree  of  coordination.  For 
example,  the  cash  to  close  disclosure  on  pages  2 
emd  3  involves  a  calculation  of  loan  costs, 
settlement  service  costs,  and  other  costs. 
Accordingly,  because  this  calculation  requires 
analysis  of  several  categories  of  costs,  settlement 
agents  and  creditors  may  need  to  coordinate  to 
arrive  at  a  single  cash  to  close  figure. 

236  g  U.S.  Consumer  Fin.  Prot.  Bureau, 
Bulletin  2012-03  (2012),  available  at  http:// 
files.consunwrfinance.gOv/f/201204_cfpb_buIIetin_ 
service-providers.pdf. 


provides  settlement  agents  some 
flexibility  with  respect  to  determining 
the  scope  of  their  involvement  in 
preparing  and  delivering  the  Closing 
Disclosure. 

In  addition,  the  Bureau  believes  the 
final  rule  will  avoid  concerns  with 
conflicting  State  laws  governing  the 
conduct  of  settlement.  Although  the 
final  rule  requires  only  that  the  creditor 
provide  certain  disclosures  to 
consumers  and  does  not  require  that  the 
creditor  conduct  settlements,  the  Bureau 
appreciates  that  creditor  preparation  of 
the  Closing  Disclosure  may  raise 
operational  questions  for  creditors  in 
certain  States.  To  the  extent  a  creditor 
is  concerned  with  compliance  with 
State  or  local  laws,  a  creditor  under 
alternative  2  may  share  responsibility 
with  the  settlement  agent  in  whatever 
manner  they  determine  is  appropriate. 

In  contrast,  if  the  final  rule  were  to 
assign  more  substantive  or  procedural 
responsibilities  to  creditors  or 
settlement  agents,  the  rule  could  raise 
difficult  compliance  questions  with 
respect  to  the  conduct  of  settlements  in 
some  jurisdictions. 

Some  settlement  agent  commenters 
questioned  whether  creditors  should 
have  any  role  in  preparing  or  overseeing 
the  preparation  of  the  Closing 
Disclosure.  These  commenters  believed 
creditors  would  have  an  improper 
conflict-of-interest  in  preparing  the 
disclosure  of  settlement  costs.  The 
Bureau  does  not  believe  that  requiring 
creditors  to  retain  responsibility  for  the 
Closing  Disclosure  in  the  final  rule  will 
lead  to  consumer  harm  or  abuse  in  other 
contexts  because  creditors  will  have 
sufficient  incentive  to  comply  with  the 
final  rule  to  ensure  consumers  receive  a 
timely  and  accurate  disclosure. 

Some  commenters  expressed  concern 
that  settlement  agents  could  face 
operational  challenges  if  a  creditor 
prepares  the  Closing  Disclosure  in  a 
manner  that  conflicts  with  the  creditor’s 
closing  instructions  to  the  settlement 
agent.  The  Closing  Disclosure  is 
designed  to  integrate  disclosures 
provided  to  consumers  under  TILA  and 
RESPA  to  enhance  their  understanding 
of  the  home  mortgage  loan  transaction. 
To  the  extent  the  Closing  Disclosure’s 
disclosure  requirements  differ  from 
other  arrangements  made  pursuant  to 
contract  or  other  law  or  custom,  the 
final  rule  does  not  prohibit  creditors 
and  settlement  agents  from  developing 
their  own  disbursement  instructions 
and  managing  any  discrepemcies  as  they 
arise,  consistent  with  the  current 
practice  with  respect  to  the  RESPA 
settlement  statement.  To  the  extent 
settlement  agents  have  questions  about 
how  to  explain  the  Closing  Disclosure  to 


consumers,  the  Bureau  believes  they 
will  be  able  to  coordinate  with  the 
creditor  ahead  of  time  as  a  result  of  the 
general  three-business-day  requirement 
in  §  1026.19(f)(l)(ii)(A).  As  noted  in  the 
section-hy-section  analysis  of  that 
section,  the  Bureau  believes  a  general 
three-business-day  requirement  will 
improve  coordination  between 
settlement  agents  and  creditors  by 
providing  all  parties  additional  time  to 
ask  questions  and  correct  errors. 

Concerns  with  creditor  responsibility 
under  alternative  2.  Commenters 
expressed  concern  that  creditor 
responsibility  for  the  Closing  Disclosure 
would  make  creditors  more  likely  to 
assume  greater  control  over  the 
settlement  process,  which  would  result 
in  closing  delays  because  creditors 
would  have  to  approve  any  last-minute 
changes  that  arise  at  the  closing  table. 
Creditor  commenters  also  questioned 
the  Bureau’s  authority  to  require 
creditors  to  disclose  settlement  cost 
information,  particularly  in  light  of 
RESPA  section  4.  The  Bureau 
appreciates  industry’s  concerns  that 
creditor  responsibility  for  the  Closing 
Disclosure  may  affect  the  current  roles 
of  creditors  and  settlement  agents. 
However,  to  integrate  the  disclosure 
requirements  under  TILA  and  RESPA, 
the  Bureau  believes  the  final  rule  should 
make  creditors  responsible  for  the 
accuracy  and  delivery'  of  the  Closing 
Disclosure  under  §  1026.19(f). 

As  discussed  in  the  section-by-section 
analysis  of  §  1026.19(f)(l)(^)(A),  Dodd- 
Frank  Act  section  1419  amended  TILA 
to  require  that  creditors  disclose 
aggregate  settlement  cost  information 
under  the  early  and  final  TILA 
disclosures  required  by  TILA  section 
128.  See  15  U.S.C.  1638(a)(17).  As  a 
result,  creditors  have  responsibility  for 
disclosing  settlement  cost  information 
that  had  previously  been  solely  the 
responsibility  of  settlement  agents 
under  RESPA.  In  light  of  this 
responsibility,  the  Bureau  believes 
alternative  2  is  appropriate  because  it 
permits  creditors  flexibility  in  how  they 
rely  on  settlement  agents  to  disclose 
settlement  cost  information.  In  addition, 
the  Bureau  believes  creditors  are  in  a 
better  position  than  settlement  agents  to 
provide  other  TILA  disclosures,  such  as 
the  finance  charge  and  projected 
payments  disclosures.  Further,  meiking  a 
single  party  ultimately  responsible  for 
the  Closing  Disclosure  will  reduce  the 
likelihood  of  inconsistencies  and  errors 
in  disclosures  that  require  coordination, 
such  as  the  cash  to  close  disclosure. 

The  Bureau  also  believes  that 
modifications  to  the  proposal  made  in 
the  final  rule  will  reduce  the  rule’s 
impact  on  the  existing  roles  of  creditors 
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and  settlement  agents.  The  final  rule 
clarifies  that,  with  respect  to  the  Closing 
Disclosure  provided  three  business  days 
before  consummation,  creditors  may 
provide  disclosures  based  on  the  best 
information  reasonably  available  and 
may  rely  on  information  provided  by 
settlement  agents.  See  the  section-by¬ 
section  analysis  of  §  1026.19(fKl)(i) 
above.  In  addition,  under 
§  1026.19(f)(l)(v),  settlement  agents  may 
provide  consumers  with  the  Closing 
Disclosure,  provided  they  comply  with 
all  relevant  requirements  of  §  1026.19(f), 
as  discussed  further  below. 

Further,  the  final  rule  reduces  the  risk 
that  changes  to  the  Closing  Disclosure 
will  result  in  closing  delays,  as 
discussed  in  the  section-by-section 
analyses  of  §  1026.19(f)(l){i). 

(f)(l)(iiKA),  and  (f)(2).  For  example,  the 
narrowed  redisclosure  waiting  period 
triggers  in  §  1026.19(f)(2)  should 
facilitate  a  settlement  agent’s 
participation  in  the  transaction.  Because 
additional  three-business-day  periods 
will  be  triggered  only  by  changes  to 
APR,  loan  product,  and  the  addition  of 
a  prepayment  penalty,  other  changes  to 
settlement  costs  will  not  trigger  a  new 
waiting  period.  See  the  section-by- 
section  analysis  of  §  1026.19(f)(2)(i)  and 
(ii)  above.  The  final  rule  also  accounts 
for  changes  during  the  settlement 
process  that  may  occur  after 
consummation,  as  discussed  in  the 
section-by-section  analysis  of 
§  1026.19(f)(2)(iii).  The  Bureau  believes 
these  modifications  will  reduce 
compliance  risk  for  creditors  as  they 
relate  to  the  disclosure  of  settlement 
costs,  which  the  Bureau  believes  will 
reduce  the  likelihood  of  disrupting  the 
current  roles  of  creditors  and  settlement 
agents. 

The  Bureau  acknowledges  that, 
despite  these  modifications  to  the  final 
rule,  creditors  may  assume  greater 
responsibility  for  the  disclosure  of 
settlement  cost  information  than  they  do 
currently.  However,  while  creditors  may 
seek  to  assume  greater  control  over  the 
disclosure  of  settlement  costs  or  apply 
greater  scrutiny  to  settlement  services 
than  under  current  rules,  the  Bureau 
believes  creditors  will  continue  to  rely 
on  the  expertise  of  settlement  agents  in 
conducting  closings.  Creditor  comments 
indicate  that  creditors  and  settlement 
agents  have  long-standing,  deep 
relationships  in  which  settlement  agents 
act  as  creditors’  partners  in  the  closing 
and  settlement  process.  As  noted  by 
many  comment ers,  creditor 
responsibility  under  alternative  2  aligns 
with  current  practices  and  allow  the 
parties  to  continue  to  work  together  to 
close  home  mortgage  transactions  in.  a 
manner  that  is  most  efficient  for 


consumers  and  the  market.  With  respect 
to  commenters  who  were  concerned  that 
creditor  responsibility  for  the  Closing 
Disclosure  would  lead  creditors  to 
assume  an  improper  role  with  respect  to 
the  underwriting  of  title  insurance 
policies,  the  Bureau  believes  title 
insurance  underwriters  and  creditors 
share  an  incentive  to  minimize  risk  to 
the  underwriting  of  their  own  title 
insurance.  Thus,  the  Bureau  expects  - 
that  creditors  will  have  strong 
incentives  to  continue  to  rely  on 
settlement  agents  under  alternative  2. 
Furthermore,  the  Bureau  expects  that 
the  requirements  adopted  in  the  2013 
ATR  Final  Rule  and  the  May  2013  ATR 
Final  Rule  may  have  an  impact  on  a 
creditor’s  decision  to  rely  on  exclusive 
affiliate  relationships  because  those 
rules  limit  the  points  and  fees  that  may 
be  charged  for  a  qualified  mortgage, 
which  are  defined  to  include  affiliate 
charges.  See  §  1026.32(b)(l)(i)(D)  and 
(b)(l)(iii). 

With  respect  to  commenters’  concerns 
that  creditor  responsibility  for  the 
Closing  Disclosure  would  lead  to  dual 
closings,  the  final  rule  does  not  require 
that  closings  be  conducted  in  any 
particular  manner,  other  than  to  require 
the  delivery  and  inspection  of  the 
Closing  Disclosure  in  accordance  with 
the  requirements  of  §  1026.19(f).  The 
Bureau  expects  industry  will  adapt 
current  practices  in  a  variety  of  ways, 
consistent  with  other  applicable  law  or 
custom,  to  ensure  consumers  receive  the 
required  disclosures.  With  respect  to 
concerns  about  closing  delays  caused  by 
creditor-settlement  agent  coordination, ' 
the  Bureau  does  not  expect  such  delays 
will  occur  frequently  because  creditors 
and  settlement  agents  already  must 
coordinate  to  prepare  the  RESPA 
settlement  statement.  As  noted  by 
commenters,  creditors  and  settlement 
agents  work  closely  to  conduct  closings 
under  current  rules  and  the  Bureau 
expects  that  this  coordination  will 
continue  under  the  final  rule. 

One  commenter  suggested  that  the 
rule  would  require  title  insurance 
underwriters  to  establish  an  effective 
process  for  managing  the  compliance 
risk  of  settlement  agents.  The  final  rule 
does  not  impose  requirements  on  title 
insurance  underwriters  to  establish 
processes  to  manage  the  compliance 
risks  of  settlement  agents  as  requested 
by  commenters.  Such  requirements  are 
outside  of  the  scope  of  this  rulemaking 
and  are  managed  by  most  States  through 
licensing  regulations. 

Some  commenters  expressed  concern 
that  proposed  §  1026.19(f)(l)(v)  would 
mean  settlement  agents  would  have  to 
assume  all  the  duties  of  the  creditor. 

The  Bureau  does  not  intend  through  this 


final  rule  to  impose  duties  outside  the 
scope  of  §  1026.19(f)  on  settlement 
agents.  A  settlement  agent’s  compliance 
with  duties  under  §  1026.19(f)  depends 
on  the  extent  of  settlement  agent 
involvement  in  preparing  and  providing 
the  Closing  Disclosure.  Proposed 
comment  19(f)(l)(v)-l  would  have 
explained  that,  by  assuming 
responsibility  to  provide  the  disclosures 
required  under  §  1026.19(f)(l)(i),  the 
settlement  agent  becomes  responsible 
for  complying  with  all  of  the  relevant 
requirements  of  §  1026.19(f).  As 
discussed  below,  the  final  rule  adopts 
this  comment  substantially  as  proposed. 
To  further  clarify  the  scope  of  a 
settlement  agent’s  responsibility  under 
the  rule,  and  to  conform  to  similar 
language  in  §  1026.19(e)  with  respect  to 
mortgage  brokers,  final  §  1026.19(f)(l)(v) 
states  that  a  settlement  agent  may 
provide  a  consumer  with  the  Closing 
Disclosure,  provided  the  settlement 
agent  complies  with  “all  relevant’’ 
requirements  of  §  1026.19(f).  In 
addition,  the  final  rule  omits  the 
language  “as  if  it  were  the  creditor”  to 
avoid  any  suggestion  that  settlement 
agents,  by  providing  the  Closing 
Disclosure,  would  assume  duties 
outside  the  scope  of  §  1026.19(f). 

The  Bureau  believes  settlement 
agents’  compliance  with  the  relevant 
provisions  of  §  1026.19(f)  is  critical  to 
ensuring  consumers  consistently  receive 
a  Closing  Disclosure  that  complies  with 
the  final  rule,  regardless  of  how 
settlement  agents  and  creditors  divide 
responsibility.  In  addition,  because 
creditors  are  responsible  under 
§  1026.19(f)(l)(v)  for  ensuring 
compliance  with  §  1026.19(f),  the 
Bureau  believes  creditors  would  be 
reluctant  to  share  responsibility  with 
settlement  agents  if  it  were  unclear 
whether  settlement  agents  had  to 
comply  with  §  1026.19(f).  Section 
1026.19(f)(l)(v)  makes  clear  that  a 
settlement  agent  must  comply  with 
§  1026.19(f)  to  the  extent  it  assumes  the 
responsibility  to  provide  the  disclosures 
req^uired  by  that  provision. 

Some  commenters. stated  that  the 
rule’s  lack  of  specificity  about  the  roles 
of  settlement  agents  and  creditors  would 
result  in  confusion  over  the 
responsibilities  of  the  respective  parties. 
As  discussed  above,  however,  the  final 
rule  does  not  further  specify  which  ’ 
parts  of  the  Closing  Disclosure  a 
settlement  agent  is  required  to  complete 
or,  if  more  them  one  Closing  Disclosure 
is  provided  under  §  1026.19(f),  which 
Closing  Disclosure  the  settlement  agent 
is  required  to  deliver.  Final 
§  1026.19(f)(l)(v)  is  intended  to  provide 
maximum  flexibility  between  creditors 
and  settlement  agents  so  that  they  may 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Rules  and  Regulations  79869 


determine  how  to  provide  the  Closing 
Disclosure  most  efficiently  and 
effectively  in  the  contexts  of  their 
businesses.  As  discussed  below,  the 
proposed  comment  19(f)(l)(v)-2  has 
been  revised  to  clarify  the  meaning  of 
§  1026. 19(f)(l)(v)  with  respect  to  a 
settlement  agent’s  ability  to  divide 
responsibility  with  the  creditor  for 
providing  different  versions  of  the 
Closing  Disclosure  under  &  1026.19(f). 

Commenters  also  expressed  concern 
about  creditor  responsibility  for  the 
Closing  Disclosure,  notwithstanding  the 
settlement  agent’s  involvement.  As  they 
would  have  been  under  proposed 
§  1026.19(fKl)(v),  creditors  under  final 
§  1026.19(f)(l)(v)  are  responsible  for 
ensuring  compliance  with  §  1026.19(f), 
even  where  a  settlement  agent  provides 
the  disclosures.  The  Bureau  believes 
making  a  single  party  ultimately 
responsible  for  the  Closing  Disclosure 
will  provide  industry  an  incentive  to 
ensure  the  Closing  Disclosure  is 
provided  in  a  consistent  manner. 
Creditor  responsibility  also  may  provide 
an  incentive  to  improve  creditor  and 
settlement  agent  communication,  as 
noted  by  some  settlement  agent 
commenters.  The  Bureau  does  not 
believe  it  is  necessary  to  mandate  in  the 
final  rule  how  a  settlement  agent  and 
creditor  must  coordinate  to  ensure 
settlement  agent  compliance  because 
settlement  agents  are  already  required  to 
comply  with  §  1026.19(f)(l)(i),  pursuant 
to  §  1026.19(f)(l)(v). 

Some  commenters  recommended  that 
the  final  rule  set  forth  objectives-based 
criteria  for  creditors  and  settlement 
agents  to  provide  timely  and  accurate 
information.  The  Bureau  does  not 
believe  it  is  necessary  to  do  so.  In 
general,  the  Bureau  believes  final 
§  1026.19(f)(l)(v)  sets  forth  a  clear 
standard  for  settlement  agents  to  comply 
with  §  1026.19(f)  to  the  extent  they 
provide  disclosures  under  that  section. 
In  addition,  the  Bureau  also  believes 
that  creditors  wilj  be  able  to  manage 
compliance  risk  through  agreements  and 
arrangements  with  settlement  agents 
and  title  insurance  underwriters.  In 
addition,  the  Bureau  believes  the 
clarification  made  in  comment 
19(f)(l)(i)-2,  as  discussed  in  the  section- 
by-section  analysis  of  §  1026.19(f)(l)(i), 
addresses'concerns  about  relying  on 
third-party  information  for  the  Closing 
Disclosure  provided  three  business  days 
before  consummation. 

The  final  rule  does  not  include  a 
requirement  that  the  settlement  agent 
provide  information  to  the  creditor  in  a 
timely  manner.  To  provide  industry 
maximum  flexibility  in  preparing  and 
providing  the  Closing  Disclosure,  the 
final  rule  does  not  mandate  that 


settlement  agents  and  creditors 
coordinate  in  any  particular  manner.  In 
light  of  the  variety  of  ways  creditors  and 
settlement  agents  may  divide 
responsibilities  and  the  diversity  of 
settlement  practices  across  the  country, 
the  Bureau  does  not  believe  it  is  feasible 
to  define  with  specificity  a  timeliness 
standard  for  all  creditors  and  settlement 
agents.  Mandating  specific,  timeft-ames 
for  sharing  information  could  be 
unnecessarily  cumbersome  for  industry. 
Accordingly,  the  final  rule  does  not 
require  that  settlement  agents  share 
information  with  creditors  by  any 
particular  deadline.  Nor  does  the  final 
rule  impose  a  general  requirement  for 
settlement  agents  to  provide  “timely” 
information.  Without  further  defining 
such  a  requirement,  the  Bureau  is 
concerned  that  such  a  standard  would 
be  vague.  The  Bureau  expects  settlement 
agents  will  have  a  business  interest  in 
coordinating  with  creditors  to  ensure 
they  provide  information  in  a  timely 
manner. 

Some  commenters  requested 
clarification  on  whether  creditors  and 
settlement  agents  may  complete 
portions  of  the  Closing  Disclosure  and 
combine  their  portions  into  one  form 
manually  provided  to  the  consumer,  or 
if  they  may  separately  provide  their 
respectively  completed  portions  to  the 
consumer.  Creditors  and  settlement 
agents  may  agree  on  a  division  of 
responsibility  to  complete  portions  of 
the  Closing  Disclosure,  but  they  must 
coordinate  to  ensure  the  consumer 
receives  a  single  disclosure.  See  the 
discussion  of  comment  19(f)(l)(v)-4 
below.  With  respect  to  comments 
'  regarding  the  use  of  standard  and  model 
forms,  see  the  section-by-section 
analysis  gf  §  1026.38(t)(3)  below. 

Final  provisions.  For  the  reasons 
discussed  above,  the  Bureau  adopts  the 
language  in  proposed  §  1026.19(fi(l)(v) 
substantially  as  proposed.  As  discussed 
above,  final  §  1026.19(f)(l)(v)  states  that 
the  settlement  agent  may  provide  a 
consumer  with  the  disclosures  required 
under  §1026.19(f)(l)(i),  provided  the 
settlement  agent  complies  with  “all 
relevant”  requirements  of  §  1026.19(f). 

In  addition,  as  discussed  above,  the 
final  rule  omits  the  language  “as  if  it 
were  the  creditor.” 

Final  §  1026.19(f)(l)(v)  includes  a 
modification  with  respect  to  the 
requirement  that  the  creditor  ensure  that 
the  disclosures  required  under 
§  1026.19(f)(l)(i)  are  provided  in 
accordance  with  all  requirements  of 
§  1026.19(f).  For  clarity,  and  to  conform 
to  similar  language  in  §  1026.19(e)(l)(ii) 
with  respect  to  mortgage  brokers  who 
provide  the  Loan  Estimate,  the  final 
provision  states  that  the  creditor  must 


ensure  that  “such”  disclosures  are 
provided  in  accordance  with  “all” 
requirements  of  §  1026.19(f).  For  the 
same  reasons,  final  §  1026.19(f)(l)(v) 
provides  that  disclosures  provided  by  a 
settlement  agent  in  accordance  with  the 
requirements  of  §  1026.19(f)  satisfy  the 
creditor’s  obligation,  under  the  general 
paragraph  19(fi,  instead  of  the  more 
specific  paragraph  19(f)(l)(i). 

The  Bureau  adopts  proposed 
comment  I9(f)(l)(v)-1  substantially  as 
proposed.  To  facilitate  compliance  with 
§  1026.19(f),  the  comment  explains  that, 
for  purposes  of  §  1026.19(f),  a  settlement 
agent  is  the  person  conducting  the 
settlement.  'This  language  is 
substantially  similar  to  language  in 
RESPA  section  4(b),  which  requires  “the 
person  conducting  the  settlement”  to 
provide  the  RESPA  settlement 
statement.  The  comment  does  not 
include  the  language  “as  if  it  were  the 
creditor,”  to  conform  to  the  final  rule. 
Comment  19(f)(l)(v)-l  also  revises 
proposed  language  that  would  have 
addressed  how  §  1026.19(f)(l)(v)  applies 
where  requirements  of  §  1026.19(e)  are 
referenced  in  §  1026.19(f).  The  proposed 
language  would  have  referred  to  text  in 
proposed  comment  19(f)(l)(ii)-3  for  an 
example  involving  timeshare 
transactions  and  provision  of  the  Loan 
Estimate  under  §  1026.19(e),  in  which 
“settlement  agent”  could  not  be  read  in 
place  of  “creditor.”  As  discussed  in  the 
section-by-section  analysis  of 
§  1026.19(f)(l)(ii)(B)  above,  comment 
19(f)(l)(ii)-3  has  been  revised  with 
respect  to  the  provision  of  the  Loan 
Estimate  for  timeshare  transactions. 
Accordingly,  conforming  changes  have 
been  made  to  comment  19(f)(l)(v)-l. 
Finally,  comment  19(f)(l)(v)-l  also 
includes  minor  technical  revisions  for 
clarity. 

The  Bureau  adopts  proposed 
comment  19(f)(l)(v)-2  with 
modifications  and  additional  discussion 
to  clarify  the  variety  of  ways  in  which 
creditors  and  settlement  agents  may 
agree  to  divide  responsibility  with 
respect  to  providing  the  disclosures 
pursuant  to  §  1026.19(f)(l)(v).  The 
comment  uses  the  term  “provides”  to 
better  reflect  the  language  in  the  rule 
text,  instead  of  the  term  “issues”  that 
was  used  in  proposed  comment 
19(f)(l)(v)-2.  Comment  19(f)(l)(v)-2 
also  clarifies  that  if  the  settlement  agent 
provides  any  disclosures  under 
§  1026.19(f),  the  settlement  agent  must 
comply  with  the  “relevant” 
requirements  of  §  1026.19(f).  The 
comment  also  provides  an  illustrative 
example  of  how  creditors  and 
settlement  agents  could  divide 
responsibility  and  includes  a  cross- 
reference  to  comment  19(f)(l)(v)-3  to 


79870  Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


indicate  that  a  creditor  remains 
responsible  under  §  1026.19(f)  for 
ensuring  that  the  requirements  of 
§  1026.19(f)  have  been  satisfied. 

Like  the  proposed  comment,  comment 
19(0(l)(v)-2  explains  that  the  settlement 
agent  may  assume  the  responsibility  to 
provide  some  or  all  of  the  disclosures 
required  by  §  1026.19(f).  However, 
comment  19(f)(l)(v)-2  does  not  include 
the  example  in  proposed  comment 
19(f)(l)(v)-2  that  would  have  illustrated 
how  a  settlement  agent  and  a  creditor 
could  divide  responsibility  with  respect 
to  completing  the  Closing  Disclosure. 
Instead,  comment  19(f)(l)(v)-2  includes 
a  cross-reference  to  comment 
19(f)(l)(v)— 4  to  refer  to  additional 
guidance  on  how  creditors  and 
settlement  agents  may  divide 
responsibilities  for  completing  the 
disclosures. 

The  Bureau  adopts  proposed 
comment  19(f)(l)(v)-3  substantially  as 
proposed.  The  comment  includes 
additional  language  to  clarify  the 
example  in  which  the  creditor  does  not 
comply  with  §  1026.19(f).  The  example 
in  comment  19(f)(l)(v)-3  explains  that  if 
the  settlement  agent  assumes  the 
responsibility  for  providing  all  of  the 
disclosures  required  under 
§  1026.19(f)(l)(i),  the  creditor  does  not 
comply  with  §  1026.19(f)  if  the 
settlement  agent  does  not  provide  these 
disclosures  at  all,  or  if  the  consumer 
receives  the  disclosures  later  than  three 
business  days  before  consummation,  as 
required  by  §  1026.19(f)(l)(ii)  and,  as 
applicable,  (f)(2)(ii).  The  final  rule 
adopts  proposed  comment  19(f)(l)(v)— 4 
with  modifications  to  include  additional 
language  clarifying  that  creditors  and 
settlement  agents  may  divide 
responsibility  to  complete  the  Closing 
Disclosure  under  §  1026.38. 

Final  §  1026.19(f)(l)(v)  and  its 
associated  commentary  are  adopted 
pursuant  to  the  Bureau’s  authority 
under  TILA  section  105(a),  RESPA 
section  19(a),  and  Dodd-Frank  Act 
section  1405(b).  Final  §  1026.19(f)(l)(v) 
and  its  associated  commentary  will 
achieve  the  purposes  of  RESPA  by 
resulting  in  more  effective  advance 
disclosure  of  settlement  costs, 
consistent  with  section  19(a)  of  RESPA, 
and  by  promoting  the  informed  use  of 
credit,  consistent  with  section  105(a)  of 
TILA.  The  final  rule  and  commentary 
also  will  improve  consumer 
understanding  and  awareness  of  the 
transaction  by  permitting  the  form  to  be 
completed  and  provided  by  settlement 
agents,  who  often  assist  consumers 
during  a  real  estate  closing,  which  is  in 
the  interest  of  consumers  and  in  the 
public  interest,  consistent  with  Dodd- 
Frank  Act  section  1405(b). 


The  final  rule  and  commentary  are 
consistent  with  Dodd-Frank  Act  section 
1032(a)  because  the  features  of  mortgage 
loan  transactions  and  settlement 
services  will  be  more  fully,  accurately, 
and  effectively  disclosed  to  consumer  in 
a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  consumers  will  understand 
the  costs  and  risks  associated  with  the 
mortgage  loan  and  settlement  services  if 
settlement  agents  are  permitted  to 
provide  the  disclosures  required  under 
§1026.19(f)(l)(i). 

The  Bureau  understands  that  some 
commenters  were  concerned  that 
settlement  agents  would  face  civil 
liability  under  section  130  of  TILA  if  the 
Bureau  adopted  proposed  alternative  2. 
However,  the  Bureau  does  not  believe 
that  a  settlement  agent’s  providing  the 
Closing  Disclosure,  or  some  aspect 
thereof,  under  §  1026.19(f)(l)(v)  exposes 
the  settlement  agent  to  civil  liability 
under  section  130  of  TILA,  to  tbe  extent 
that  the  settlement  agent  is  not  also 
functioning  as  a  creditor  or  an  assignee 
under  TILA  sections  130  and  131. 

19(f)(2)  Subsequent  Changes 

As  discussed  above,  the  proposal 
would  have  included  a  strict 
requirement  that  the  disclosures 
provided  three  business  days  before 
consummation  contain  the  “actual 
terms”  of  the  transaction.  Thus,  because 
the  “actual  terms”  would  have  had  to  be 
disclosed  three  business  days  before 
consummation  pursuant  to 
§  1026.19(f)(l)(ii),  revisions  to  the 
Closing  Disclosure  generally  would 
have  triggered  a  new  three-business-day 
pre-consummation  waiting  period.  » 
However,  the  Bureau  recognized  that,  in 
'  certain  circumstances,  a  strict 
application  of  the  three-business-day 
waiting  period  required  by  proposed 
§  1026.19(f)(l)(ii)  would  operate  to  the 
consumer’s  detriment.  Accordingly, 
proposed  §  1026.19(f)(2)  would  have 
provided  that  if  the  Closing  Disclosure 
provided  pursuant  to  proposed 
§  1026.19(f)(l)(i)  is  subsequently  revised 
for  any  of  the  reasons  described  in 
§  1026.19(f)(2),  a  creditor  need. not 
comply  with  the  timing  requirements  in 
§  1026.19(f)(l)(ii)  when  providing  a 
revised  disclosure. 

In  general,,  under  §  1026.19(f)(2)(i)  and 
(f)(2)(ii)  respectively,  if  changes 
occurred  due  to  consumer  and  seller 
negotiations,  or  if  the  amount  actually 
paid  by  the  consumer  did  not  exceed 
the  amount  disclosed  pursuant  to 
§  1026.38(d)(1)  by  more  than  $100,  the 
creditor  would  have  been  required  to 
provide  a  revised  Closing  Disclosure 
reflecting  such  changes  at  or  before 
consummation,  instead  of  triggering  a 


hew  three-business-day  pre¬ 
consummation  waiting  period.  Proposed 
§  1026.19(f)(2)(iii)  through  (v)  would 
have  permitted  revised  disclosures  to  be 
provided  within  30  days  after 
consummation  and,  in  some  cases,  as 
soon  as  reasonably  practicable,  where  a 
revised  Closing  Disclosure  was  provided 
due  to  inaccuracies  resulting  solely  from 
payments  to  a  government  entity,  to 
correct  non-numeric  clerical  errors,  and 
to  document  cures  for  violations  of  the 
good  faith  estimate  requirements, 
respectively. 

As  discussed  in  greater  detail  in  the 
section-by-section  analyses  of 
§  1026.19(f)(2)(i)  and  (ii)  below,  the  final 
rule  narrows  the  circumstances  in 
which  revisions  to  the  “actual  terms”  of 
the  Closing  Disclosure  provided  three 
business  days  before  consummation 
under  §  1026.19(f)(l)(ii)(A)  trigger  a  new 
three-business-day  pre-consummation 
waiting  period.  In  general,  pursuant  to 
final  §  1026.19(f)(2)(i)  and  (ii),  a  revised 
Closing  Disclosure  must  be  provided 
three  business  days  before 
consummation  when  the  loan’s 
previously  disclosed  APR  becomes 
inaccurate,  the  loan  product  changes,  or 
a  prepayment  penalty  is  added;  other 
revisions  may  be  disclosed  at  or  before 
consummation.  Final  §  1026.19(f)(2)(iii) 
through  (v)  set  forth  circumstances 
under  which  revised  disclosures  must 
be  provided  after  consummation. 
However,  because  the  triggers  for 
providing  a  revised  Closing  Disclosure 
three  business  days  before 
consummation  have  been  narrowed 
pursuant  to  §  1026.19(f)(2)(ii),  final 
§  1026.19(f)(2)(iii)  through  (v)  no  longer 
function  as  exceptions  to  the  strict 
three-business-day  requirement  under 
proposed  §  1026.19(f)(l)(ii). 

Nevertheless,  the  Bureau  believes 
retaining  them,  with  modifications 
discussed  below,  will  enhance 
consumer  awareness  and  understanding 
of  their  mortgage  transaction  and 
facilitate  industry  compliance. 

19(f)(2)(i)  and  (ii)  Changes  Before 
Consumination 

Proposed  19(f)(2)(i).  Proposed 
§  1026.19(f)(2)(i),  would  have  provided 
that  if  the  consumer  and  the  seller  agree 
to  make  changes  to  the  transaction  that 
affect  items  previously  disclosed,  the 
creditor  shall  deliver  revised  disclosures 
reflecting  such  changes  at  or  before 
.  consummation.  Under  proposed 
§  1026.19(f)(2)(i),  these  changes  could  be 
reflected  on  a  revised  Closing  Disclosure 
without  triggering  a  new  three-business- 
day  waiting  period.  Proposed  comment 
19(f)(2)(i)-l  would  have  provided 
illustrative  examples  of  this 
requirement.  The  proposal  reflected  the 
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common  practice  in  which  sellers  and 
buyers  alter  the  terms  of  the  real  estate 
transaction  based  on  the  condition  of 
the  house  at  the  time  of  the  walk-though 
inspection,  which  is  often  the  day 
before  the  scheduled  real  estate  closing, 
and  in  some  cases  even  continue  to 
negotiate  the  deal  at  the  closing  table. 

Proposed  19(f)(2)(ii).  Proposed 
§  1026.19(f){2)(ii)  would  have  provided 
that  if  the  amount  actually  paid  by  the 
consumer  does  not  exceed  the  amount 
disclosed  under  §  1026.38(d)(1)  by  more 
than  $100,  the  creditor  shall  deliver 
revised  disclosures  at  or  before 
consummation.  The  Bureau  sought 
comment  on  whether  $100  was  the 
appropriate  threshold  to  accommodate 
small  miscalculations  or  minor  changes 
prior  to  consummation.  The  Bureau 
proposed  this  exemption  because  it  did 
not  believe  that  small  miscalculations  or 
minor  changes  to  the  transaction  should 
result  in  closing  delays.  The- Bureau 
stated  its  belief  that  $100  may  have  been 
the  correct  tolerance  based  on  feedback 
regarding  the  items  most  likely  to 
change  prior  to  consummation. 

Proposed  comment  19(f)(2)(ii)-l 
would  have  discussed  the  requirements 
of  §  1026.19(f)(2)(ii),  which  would  have 
stated  that  the  creditor  may  provide 
revised  disclosures  without  regard  to 
the  timing  requirements  in 
§  1026.19{f)(l)(ii)  if  the  amount  actually 
paid  by  the  con.sumer  does  not  exceed 
the  amount  disclosed  pursuant  to 
§  1026.38(d)(1)  by  more  than  $100, 
provided  that  the  creditor  delivers 
revised  disclosures  at  or  before 
consummation.  This  proposed  comment 
also  would  have  included  illustrative 
examples  of  these  requirements. 

Proposed  comment  19(f)(2)(ii)-2 
would  have  clarified  that  revised 
disclosures  provided  at  consummation 
may  reflect  adjustments  pursuant  to. 
both  §  1026.i9(f)(2)(i)  and 
§  1026.19(f)(2)(ii).  Thus,  although 
proposed  §  1026.19(f)(2)(ii)  would  have 
limited  the  difference  between  the 
amount  disclosed  pursuant  to 
§  1026.19(f)(l)(i)  and  the  amount 
actually  paid  at  the  real  estate  closing  by 
the  consumer  to  $100,  the  amount 
actually  paid  by  the  consumer  at  the 
real  estate  closing  could  vary  by  more 
than  $100,  to  the  extent  permitted  by 
proposed  §  1026.19(f)(2)(i).  This 
proposed  comment  also  included 
illustrative  examples  of  this  provision. 

Comments 

The  Bureau  received  extensive 
comment  and  ex  parte  submissions  on 
the  proposed  redisclosure  requirements 
and  exemptions  from  a  broad  group  of 
stakeholders,  including  consumer 
advocacy  groups,  commenters 


representing  a  variety  of  industry 
sectors,  government  agencies,  and 
members  of  Congress.  While  most 
consumer  advocacy  groups  did  not 
comment  specifically  on  this  aspect  of 
the  proposal,  two  such  groups 
submitting  a  joint  comment  supported 
the  proposal’s  requirement  to  redisclose 
the  Closing  Disclosure  at  least  three 
business  days  before  consummation  for  . 
any  changes  to  the  actual  terins  of  the 
transaction,  subject  to  the  bona  fide 
personal  financial  emergency  waiver 
and  the  Bureau’s  proposed  narrow 
exemptions.  These  commenters 
emphasized  that  any  exemptions  to  the 
timing  requirements  should  be  narrow. 
An  individual  settlement  agent 
commenter  also  expressed  support  for 
the  redisclosure  waiting  period  and  the 
proposed  exemptions. 

A  State  attorney  general  commenter 
supported  the  redisclosure  waiting 
period  and  the  proposed  exemptions 
and  noted  that  the  magnitude  and  cost 
of  a  consumer’s  decision  to  purchase  a 
home  make  it  particularly  important 
that  consumers  be  made  aware  of  all 
associated  costs  far  enough  in  advance 
of  closing  to  be  able  to  reasonably 
evaluate  the  transaction  with  all  costs  in 
mind.  Several  associations  of  State 
financial  regulators  submitted  a  joint 
letter  in  which  they  offered  measured 
support  for  the  proposed  redisclosure 
waiting  period.  While  these  commenters 
noted  that  they  generally  supported  an 
advance  disclosure  requirement,  they 
stated  that  the  Bureau  should  take  a 
balanced  and  careful  approach  to  the 
implementation  of  the  proposed  timing 
and  redisclosure  requirements.  The 
letter  stated  that  thresholds  should  not 
cause  significant  market  disruptions  and 
should  be  amended  if  they  do.-  Thus, 
these  commenters  requested  that  the 
Bureau  seek  ways  to  avoid  restricting 
access  to  credit  or  unnecessarily 
delaying  closings.  These  commenters 
also  emphasized  that  the  expanded 
tolerances  proposed  by  the  Bureau 
would  ensure  that  consumers  are  not 
subject  to  the  types  of  abusive  practices 
that  they  w^e  in  the  past  and  would 
provide  an  incentive  for  lenders  to 
provide  consumers  with  accurate  Loan 
Estimates  and  Closing  Disclosures, 
reduce  the  risk  of  error  and  uncertainty 
associated  with  the  disclosure  process, 
and  lead  to  a  healthier  residential 
rflortgage  market. 

By  contrast,  an  overwhelming 
majority  of  industry  commenters, 
including  a  GSE,  and  a  State  housing 
development  authority,  along  with 
members  of  Congress,  expressed 
significant  concern  with  the  proposed 
redisclosure  waiting  period  for  changes 
to  the  actual  terms  of  the  transaction 


and  the  narrowness  of  the  proposed 
exemptions.  The  SBA  and  members  of 
Congress  also  expressed  significant 
concern  with  the  proposed  redisclosure 
waiting  period  and  the  narrowness  of 
the  proposed  exemptions.237  Similar  to 
concerns  about  the  general  three- 
business-day  receipt  requirement, 
commenters  explained  that  providing 
“final”  settlement  costs  three  business 
days  before  consummation  was 
impracticable,  unnecessary,  and  would 
result  in  frequent  closing  delays  that 
would  impose  substantial  costs  on 
consumers,  sellers,  industry,  and  the 
market.  The  majority  of  these 
commenters  were  concerned  that  the 
neirrow  exemption  and  waiver 
provisions  would  not  reduce  the 
likelihood  of  closing  delays  due  to 
redisclosure. 

Difficulties  associated  with  a 
redisclosure  waiting  period. 

Commenters  cited  in  connection  with  a 
three-business-day  redisclosure  period 
the  same  concerns  they  cited  about  the 
impracticality  of  providing  final 
settlement  costs  three  business  days 
before  consummation,  described  in  tha 
section-by-section  analysis  of 
§  1026.19(f)(l)(ii)  above.  Commenters 
identified  a  variety  of  reasons  why 
transaction  costs  can  change  during  the 
three-business-day  period  before 
consummation,  which  commenters 
believed  would  frequently  trigger  a  new  . 
three-business-day  period. 

Many  commenters  highlighted 
consumer  requests  as  a  major  source  of 
changes  to  the  loan  or  settlement  costs. 
Commenters  explained  that  consumers 
frequently  request  changes  to  the  loan 
amount,  either  because  the  amount 
needed  to  pay  off  a  refinanced  loan 
changes  or,  in  the  purchase  context, 
because  the  consumer’s  financing  needs 
change  independent  of  a  negotiation 
with  a  seller.  For  example,  commenters 
explained  that  consumers  may  discover 
they  need  a  larger  or  smaller  down- 
payment  before  consummation. 
Commenters  also  explained  that  i 

consumers  may  make  changes  affecting 
their  escrow  charges  or  purchase 
products  or  services  in  connection  with 
the  transactions,  such  as  insurance 
endorsements,  mobile  notary  services, 
document-preparation  services, 
inspections,  and  legal  services. 
Commenters  maintained  that  it  would 
be  important  for  consumers  to  retain 


The  Bureau  received  one  letter  submitted  by 
a  member  of  Congress  during  the  comment  period 
and  tvtfo  ex  parte  letters  dated  May  24,  2013,  signed 
by  62  Republican  members  and  20  Democratic 
members  of  Congress,  respectively.  The  letters 
expressed  serious  con,cem  with  the  proposal’s  , 
redisclosure  requirements. 
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flexibility  to  make  changes  to  their 
transactions. 

Commenters  identifled  third  party 
changes  not  requested  by  the  consumer 
that  could  affect  the  transaction,  despite 
reasonable  due  diligence  of  creditors 
and  settlement  agents.  Commenters 
explained  that  it  is  not  uncommon  for 
third  parties  to  correct  errors  or  account 
for  changed  circumstances  outside  of 
the  control  of  creditors  or  settlement 
agents.  For  example,  a  variety  of 
commenters  not^  that  homeowners’ 
associations  may  be  late  in  reporting 
assessments  or  fees  associated  with  a 
certificate  of  approval.  Another  common 
example  was  that  of  third-party  lenders 
who  may  be  late  in  providing  payoff 
statements  or  subordination  agreements. 
Commenters  also  cited  weather-  or 
travel-related  delays  as  reasons  why 
certain  costs  may  not  be  known  until 
consummation,  Commenters  also 
identified  changes  that  only  affected  the 
seller’s  side  of  the  transaction  as  a 
common  source  of  changes  that  might 
occur  before  consummation,  such  as 
increases  in  the  seller’s  payoff  amounts 
or  additional  interest  due  on  taxes. 
Cbmmenters  did  not  believe,  changes  to 
the  seller’s  side  of  the  transaction 
should  require  a  new  three-business-day 
waiting  period’.  Commenters  also 
explained  that  agents  conducting  a  title 
exam  may  discover  new  encumbrances 
or  other  obligations,  such  as  final  utility 
charges,  judgments,  unpaid  taxes,  or,  in 
rural  areas,  grazing  leases,  wells,  or 
easements,  during  a  “final  rundown” 
the  day  before  consummation  that  is 
often  done  as  a  matter  of  prudent  due 
diligence. 

In  addition,  commenters  explained 
that  a  series  of  redisclosure  waiting 
periods  could  be  triggered  if  per  diem  or 
prorated  amounts  accumulate,  such  as 
prepaid  interest  or  escrowed  charges.  A 
number  of  commenters,  including  a 
GSE,  expressed  concern  that  the 
accumulation  of  such  charges  could 
trigger  a  series  of  redisclosure  periods  if 
the  de  minimis  exemption  under 
proposed  §  1026.19(f)(2)(ii)  were  too 
low.  Commenters  also  explained  that  a 
number  of  settlement  costs  are 
interrelated,  such  as  service  provider 
commissions,  and  that  a  change  in  one 
item  could  easily  change  another. 

Many  industry  commenters  believed 
that  the  proposed  exemptions  were  too 
narrow  to  prevent  frequent  closing 
delays.  Members  of  Congress  settlement 
agent  commenters  submitted  ex  parte 
letters  expressing  concern  that  thd  rule 
would  put  consumers  in  the  position  of 
having  to  choose  between  having  their 
closing  delayed  for  three  days  (and 
paying  the  associated  increased  costs)  or 
not  buying  a  product  for  their  protection 


(such  as  a  home  warranty  or  an  owner’s 
title  insurance  policy).  Commenters 
supported  the  consumer-seller 
negotiation  exemption,  but  believed  the 
proposed  $100  de  minimis  exemption 
was  too  low  to  effectively  prevent 
unnecessary  delays.  A  trade  association 
representing  creditors  and  a  member  of 
Congress  stated  that  the  Bureau 
provided  little  rationale  for  selecting  a 
$100  de  minimis  exemption,  suggesting 
that  it  appeared  arbitrary.  Commenters 
explained  that  $100  was  inadequate 
because  it  was  not  proportional  to  the 
transaction,  did  not  account  for 
inflation,  or  the  variety  of  factors  that 
can  cause  settlement  costs  to  change 
within  three  to  six  business  days  before 
consummation  and  that  are  out  of  the 
creditor’s  or  the  settlement  agent’s 
control.  Commenters  explained  that  the 
following  costs  could  easily  exceed 
$100:  fees  charged  for  optional  third- 
party  services  purchased  by  the 
consumer,  such  as  a  consumer’s 
decision  to  hire  an  outside  notary,  a 
courier,  or  an  attorney;  consumer- 
requested  changes  to  the  loan  amount, 
escrowed  amounts,  insurance  policies 
or  endorsements,  premium-deductible 
tradeoffs,  and  home  warranties: 
accumulating  prepaid  interest^  due  to 
closing  delays;  or  additional  interest 
due  on  a  consumer’s  payoff  of  an 
existing  loan. 

Costs  associated  with  a  redisclosure 
waiting  period.  A  significant  proportion 
of  commenters  stated  that  a  mandatory 
three-business-day  redisclosure  waiting 
period  would  impose  high  costs  on 
consumers,  sellers,  industry,  and  the 
real  estate  market  generally. 

Commenters  identified  the  same  costs 
described  in  the  section-by-section 
analysis  of  §  1026.19(f)(l)(ii)  above, 
arguing  that  delayed  closings  would 
jeopardize  a  consumer’s  real  estate 
agreements,  result  in  financial  costs  and 
inconvenience  to  consumers  and  sellers, 
restrict  a  consumerls  ability  to  shop,  and 
prolong  interest  payments  on 
outstanding  debts.  Commenters  were 
concerned  that  delays  caused  by  the 
redisclosure  waiting  period  could  cause 
certain  loan  and  settlement  costs  to 
increase,  which  could  trigger  additional 
redisclosure  waiting  periods. 
Commenters  also  explained  that 
uncertainty  over  when  closings  occur 
would  make  it  difficult  for  consumers,  • 
sellers,  settlement  agents,  and  creditors 
to  coordinate  to  reschedule  closings.. 
Some  commenters  were  concerned  that 
it  would  be  difficult  for  parties  to 
reschedule  a  closing  date  and  that 
sellers  may  be  unlikely  to  extend  a 
purchase  contract  to  accommodate- a 
closing  delay.  In  addition,  a  trade 


association  representing  banks 
explained  that  consumers  would  face 
liquidity  problems  if  settlement  agents 
placed  consumer  funds  in  non-interest- 
bearing  accounts.  A  large  bank  and  a 
trade  association  representing 
settlement  agents  explained  that 
consumers  in  refinancings  would  have 
difficulty  meeting  upcoming  expenses  ' 
or  would  forego  savings  for  each  three- 
business-day  period  during  which  they 
would  have  to  make  payments  on  an 
existing  loan.  A  settlement  agent 
commenter  and  professional  association 
representing  attorneys  were  concerned 
that  multiple  consumer-seller  walk¬ 
through  inspections  would  be  required 
during  each  redisclosure  waiting  period. 

Commenters  including  settlement 
agents,  creditors,  and  various  trade 
associations  also  explained  that  the 
proposed  rule  could  put  consumers  in  a 
difficult  position  of  deciding  whether  to 
make  changes  to  their  transaction  [6.g., 
to  purchase  an  insurance  policy  or  make 
changes  to  escrowed  items)  or  delay 
closings.  The  ex  parte  letters  from 
members  of  Congress  also  expressed 
concern  with  such  a  scenario. 

Creditors  were  concerned  that  their 
underwriting  costs  would  increase  as  a 
result  of  expired  credit  or  employment 
verifications  or  expired  interest  rate 
locks,  particularly  if  the  Bureau 
finalizes  tolerance  rules  that  limit  their 
ability  to  increase  fees.  Some  creditors 
explained  that  they  would  likely  price 
rate  locks  higher  to  cover  this  risk  or 
that  they  may  qualify  the  availability  of 
guaranteed  rates.  Creditors  also  were 
concerned  that  uncertainty  over  the  date 
of  closing  would  require  them  to  pay 
more  for  warehouse  financing  capacity. 

A  settlement  agent  observed  that 
settlement  service  providers  may  be 
inhibited  from  recouping  the  actual 
costs  of  their  services  if  creditors  or 
settlement  agents  did  not  revise  the 
Closing  Disclosure  out  of  concern  for 
triggering  a  redisclosure  waiting  period. 
A  law  firm  commenter  explained  that 
without  flexibility  in  the  rule  to  account 
for  changes  in  these  charges, 'settlement 
service  providers  may  delay 
consummation  to  ensure  they  are 
compensated  for  their  services. 

Many  industry  commenters,  including 
a  GSE,  expressed  concern  about  the 
aggregate  impact  of  the  proposed  three- 
business-day  redisclosure  rule  on  the 
efficiency  of  the  market.  Commenters 
expressed  serious  concern  about  the 
unintended  consequences  of  delayed 
closings  on  sellers  who  have  scheduled 
their  own  purchase  transaction  to  occur 
immediately  after  a  consumer’s 
purchase  transaction  (coinciding 
settlements)  or  who  are  under  pressure 
to  conduct  a  short  sale  of  their  property 
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(for  less  than  the  outstanding  principal 
balance  of  their  loan).  Commenters 
frequently  cited  an  anticipated  “domino 
effect”  of  delayed  closings  across  the 
market,  which  could  result  in 
unexpected  additional  costs  and  delay 
other  transactions.  In  general, 
commenters  were  concerned  that 
delayed  closings  would  result  in  fewer 
closings  and  increased  cost  and  burden 
that  would  be  passed  on  to  consumers. 

A  trade  association  representing 
settlement  agents  and  the  title  insurance 
industry  submitted  a  commissioned 
study  analyzing  the  aggregate  impact  of 
the  proposed  redisclosure  waiting 
period,  highlighting  financial  costs  to 
sellers  and  consumers,  as  well  as  to 
State  and  local  governments. 238  The 
study  assumed  that  a  little  over  half  of 
total  closings  would  experience  at  least 
one  three-business-day  delay  of  closing 
due  to  changes  in  the  Closing 
Disclosure. 

Alternatives  recommended  by 
commenters.  Industry  commenters 
recommended  a  variety  of  approaches  to 
modify  the  Bureau’s  proposed  timing 
requirements,  including  requiring  no 
waiting  periods,  shortening  the  three- 
business-day  period  to  a  one-  or  two-day 
period,  requiring  a  three-business-day 
period  for  TILA-mandated  costs,  or 
requiring  no  waiting  periods  for 
settlement-related  costs.  Other 
commenters  recommended  adding 
flexibility  to  the  consumer  waiver  or 
increasing  the  $100  de  minimis 
exemption.  Other  commenters 
recommended  additional  exemptions 
for  types  of  loans  [e.g.,  refinancings), 
types  of  closing  costs,  or  other 
exemptions  based  on  changes  requested 
by  or  benefiting  the  consumer. 

A  community  bank,  a  trade 
association  representing  various 
mortgage  professionals,  and  an 
individual  consumer  recommended  that 
the  final  rule  require  a  separate  form  to 

2MThe  study  stated  that,  “[biased  on  incidents  in 
past  years,  industry  professionals  expect  that 
between  50  percent  and  60  percent  of  total  closing 
transactions  would  experience  at  least  one  three- 
day  delay  of  closing  due  to  changes  in  the  ^losing 
Disclosure  forms.”  Nam  D.  Pham,  Eh.D.,  NDP 
Consulting,  The  Economic  Contributions  of  the 
Land  Title  Industry  to  the  U.S.  Economy  (November 
2012),  p.  2.  The  study  concluded  that  delaying  the 
collection  of  transfer  taxes  and  fees  would  result  in 
a  “lost  time  value”  for  State  and  local  governments, 
with  a  cumulative  impact  of  more  than  SI  million 
for  every  three-day  period.  Further,  the  study 
concluded  that  just  one  three-day  delay  would  have 
an  impact  of  nearly  $193  million  on  sellers  (in 
terms  of  time  value  and  mortgage  interest 
payments),  an  impact  of  nearly  $64  million  on 
homeowners  who  refinance  (in  terms  of  mortgage 
interest  payments*for  each  one  percentage  point 
mortgage  rate  reduction),  and,  for  home  buyers,  an 
impact  of  more  than  $1  billion  per  year  in 
additional  mortgage  interest  payments  throughout 
the  life  of  their  mortgage  loans.  See  id. 


be  provided  to  consumers  documenting 
what  changed  from  the  initial  Closing 
Disclosure.  Trade  associations 
representing  various  mortgage 
professionals  and  settlement  agents,  a 
community  bank,  and  a  non-depository 
lender  recommended  that  the  final  rule 
impose  waiting  periods  shorter  than 
three  business  days,  such  as  a  one- 
business-day  waiting  period. 

Many  commenters,  including  trade 
associations  representing  settlement 
agents,  banks,  and  real  estate  agents, 
title  insurance  companies,  settlement 
agents,  non-depository  lenders,  and 
attorneys,  were  concerned  that  the 
proposed  exemptions  would  not  cover 
all  potential  last-minute  changes  that 
presented  relatively  little  consumer  risk. 
Commenters  requested  that  the  Bureau 
clarify  existing  exemptions  to  prevent 
creditors  and  settlement  agents  from 
interpreting  them  narrowly  to  the 
detriment  of  consumers.  Other 
commenters  requested  that  the  Bureau 
■  expand  the  scope  of  the  proposed 
exemptions. 

Many  commenters  offered 
recommendations  for  changes  they  did 
not  believe  warranted  a  new  waiting 
period.  One  trade  association 
representing  banks  and  financial 
companies  explained  that  while  a 
change  to  the  fundamental  terms  of  the 
loan  may  warrant  a  new  waiting  period, 
minor  changes  should  not.  Commenters 
also  stated  that  changes  requested  by, 
agreeable  to,  or  that  otherwise  benefit 
consumers  should  not  require  a  new 
waiting  period  so  that  consumers  could 
maximize  their  flexibility  before 
consummation.  Other  categories 
suggested  by  creditor  commenters 
included  adjustments  to  the  loan 
amount  (e.g.,  due  to  investor  or  loan 
program  limits  or  to  account  for  payoffs 
of  other  loans),  or  changes  that  are  due 
to  circumstances  outside  of  the 
creditor’s  control. 

Commenters  also  recommended  that 
changes  to  particular  closing  costs 
should  not  require  a  new  three- 
business-day  period.  Trade  associations 
representing  banks,  a  large  bank,  and  a 
non-depository  lender  stated  that 
amounts  collected  at  closing  that  change 
depending  on  when  closing  is 
scheduled  to  occur  should  be  exempted 
from  a  redisclosure  waiting  period. 
Settlement  agents,  including  one 
submitting  an  ex  parte  submission,  and 
trade  associations  representing 
settlement  agents  and  the  title  insurance 
industry  offered  a  number  of  other 
examples:  closing  costs  unrelated  to 
loan  costs  paid  by  or  on  behalf  of  the 
consumer:  payments  to  discharge  any 
defects,  liens,  encumbrances  or  other 
matters  requiring  curative  action 


discovered  during  a  title  search  or 
examination;  any  prorated  or  per  diem 
amount  where  the  underlying  rate  does 
not  change;  insurance  fees;  home 
warranties;  lender  reserves  for  taxes  and 
insurance  and  amounts  paid  to  a  State 
or  local  government:  recording  costs  and 
other  fees  incurred  for  the  consumer’s 
convenience,  such  as  wire  fees,  notary 
fees,  and  endorsement  fees;  and  changes 
due  to  consumer-seller  negotiations  or 
as  a  result  of  local  custem  or  practice. 

A  large  bank  stated  that  small  increases 
in  numerical  disclosures  other  than  the 
cash  to  close  amount  should  not  trigger 
a  new  waiting  period,  and  various 
settlement  agents  stated  that  revisions  to 
the  seller’s  side  of  the  transaction  also 
should  be  exempt.  One  trade  association 
representing  the  workforce  mobility 
industry  recommended  that  the  final 
rule  include  an  exemption  for 
consumers  who  are  obtaining  a 
mortgage  loan  in  connection  with  a 
corporate-sponsored  relocation. 

A  large  bank,  a  community  bank,  and 
trade  associations  representing  banks 
and  financial  companies  suggested  that 
changes  to  APR  that  are  within  the 
current  TILA  tolerances  should  not 
require  a  new  waiting  period.  One  trade 
association  representing  various 
mortgage  professionals  recommended  a 
ten  percent  tolerance  for  changes  in 
closing  costs.  Other  commenters 
recommended  that  the  Bureau  make 
adjustments  to  the  exemptions  included 
in  the  proposal. 

Many  commenters  supported 
exemptions  but  believed  the  proposed 
exemptions  were  too  narrow.  A  trade 
association  representing  real  estate 
agents  anticipated  that  creditors  and 
settlement  agents  would  be  likely  to 
interpret  the  proposed  exemptions 
cautiously,  which  would  lead  to  the 
three-business-day  redisclosure  period 
being  invoked  frequently,  imposing 
costs  on  consumers. 

Trade  associations  representing  banks 
and  financial  companies  were 
concerned  that  sellers  could  game  the 
proposed  exemption  for  changes  due  to 
consumer-seller  negotiations  at 
proposed  §  1026.19(f)(2)(i)  and 
deliberately  postpone  closings.  Other 
commenters  requested  that  the 
exemption  should  account  for  other 
seller-related  changes.  A  trade 
association  representing  banks,  a  non¬ 
depository  lender,  and  a  large  bank 
requested  that  the  proposed  exemption 
be  expanded  to  cover  additional 
changes  to  the  transaction  that  might 
arise  from  a  consumer-seller  negotiation 
affecting  the  terms  of  the  purchase-and- 
sale  agreement,  such  as  a  property  price 
reduction  that  might  result  in  a  change 
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in  the  loan  amount  and  the  reduction  or 
elimination  of  mortgage  insurance. 

The  Bureau  received  substantially 
more  comment  on  the  proposed  $100  de 
minimis  exemption  under  proposed 
§  1026.19(f)(2)(ii).  Many  commenters 
representing  views  from  across  the  real 
estate  industry  and  a  member  of 
Congress  believed  $100  was  inadequate, 
as  discussed  above.  A  trade  association 
representing  the  settlement  service 
provider  industry  believed  the  threshold 
should  be  based  on  costs  that  are 
significant  enough  that  the  consumer 
would  need  three  business  days  to 
decide  whether  to  continue  with  the 
transaction.  Many  commenters, 
including  a  member  of  Congress, 
recommended  that  the  de  minimis 
threshold  should  be  based  on  a 
percentage  or  a  ratio  relative  to  the  loan 
amount  or  property  value  to  account  for 
consumers  who  may  have  different  ^ 
price  sensitivities,  market  diversity,  and 
the  effects  of  inflation.  Commenters 
proposed  a  range  of  alternatives  to  the 
$100  exemption:  a  percentage  of  the 
loan  amount  or  the  sale  price  of  the 
property  (commenters  suggested 
thresholds  ranging  between  0.001  to  1 
percent);  a  fixed  dollar  amount 
(commenters  suggested  thresholds 
ranging  between  $200  and  $1,000);  or 
the  greater  of  a  fixed  dollar  amount  or 
a  percentage.  Other  commenters 
recommended  that  the  final  rule  allow 
creditors  to  guarantee  third-party 
charges  so  they  cannot  change,  provided 
the  rule  offers  creditors  relief  from 
liability  under  RESPA  section  8.  A  large 
bank  and  trade  cissociations  representing 
banks  and  financial  companies 
recommended  that  the  rule  make  the  de 
minimis  exemption  available  for  any 
changes  in  fees,  without  regard  to 
whether  they  are  finance  charges  or 
which  tolerance  level  applies  to  them. 

Commenters  recommended  that  the 
proposed  three-business-day 
redisclosure  requirement  either  be 
shortened  or  eliminated.  A  trade 
association  commenter  representing  the 
views  of  mortgage  professionals  and 
affiliated  service  providers  explained 
that  shortening  the  timing  of  the  Closing 
Disclosiue  would  allow  flexibility  rather 
than  unnecessary  delays  due  to 
redisclosure  and  enforced  waiting 
periods.  Commenters  also 
recommended  that  the  rediscfosure 
.  waiting  period  be  limited  to  one  day  or 
24  hours.  One  settlement  agent 
commenter  recommended  that  the  final 
rule  eliminate  redisclosure  waiting 
periods.  The  commenter  believed  that  . 
any  bait-and-switch  abuses  would  be 
better  addressed  through  enforcement 
actions. 


Requests  for  clarification. 

Commenters  requested  that  the  Bureau 
clarify  several  aspects  of  the  proposed 
redisclosure  requirements.  A 
community  bank  commenter  requested 
clarification  on  whether  the  Closing 
Disclosure  must  be  provided  again  at 
consummation.  This  commenter  was 
concerned  that  two  closings  could  arise 
under  the  rule:  one  to  provide  the 
Closing  Disclosure  and  one  to  sign  the 
final  loan  documents.  One  individual 
consumer  asked  whether  the  three- 
business-day  waiting  period  would 
eliminate  the  three-business-day  right  of 
rescission.  A  large  bank  and  two  trade 
associations  representing  banks  and 
financial  companies  asked  whether 
changes  in  interest  rate  or  APR,  either  . 
within  or  outside  of  the  TILA 
tolerances,  would  trigger  a  new  three- 
business-day  period.  Commenters  also 
asked  whethei*a  new  three-business-day 
period  would  be  triggered  if  a  fee  was 
listed  in  the  wrong  category  on  the  form, 
if  changes  were  made  to  the  escrowed 
items,  if  the  consumer  requests  a  change 
to  how  funds  will  be  disbursed  to 
others,  if  loan  principal  and  periodic 
payments  are  reduced  slightly,  or  if  a 
creditor’s  approximate  cost  of  funds 
calculation  changes.  One  settlement 
agent  commenter  requested  clarification 
on  what  would  constitute  a 
redisclosure.  This  commenter  also  , 
requested  clarification  on  which  party 
would  pay  or  absorb  costs  associated 
with  any  redisclosures.  Trade 
associations  representing  banks  and 
financial  companies  requested  that  the 
Bureau  clarify  that  the  de  minimis 
threshold  exemption  at  proposed 
§  1026.19(f)(2)(ii)  was  an  aggregate 
threshold  and  did  not  apply  to  any 
particular  costs. 

Final  Rule 

The  Bureau  has  considered  the 
comments  and  ex  parte  submissions  on 
this  issue  submitted  by  members  of 
Congress.  Based  on  the  extensive  and 
detailed  comments  the  Bureau  received 
on  the  types  of  changes  that  can  occur 
after  the  Closing  Disclosure  is  first 
provided,  the  final  rule  revises  the 
proposed  rule’s  exemptions  to  the 
redisclosure  waiting  period  requirement 
to  reduce  the  risk  of  unintended  and 
potentially  harmful  consequences  for 
consumers  and  the  real  estate  market. 

As  explained  in  the  section-by-section 
analyses  of  §  1026.19(f)(l)(i)  and 
(f)(l)(ii)(A)  above,  the  final  rule  requires , 
that  consumers  receive  the  Closing 
Disclosure  three  business  days  before 
consummation.  However,  in  response  to 
concerns  expressed  by  commenters 
about  closing  delays  caused  by  the 
proposed  redisclosure  requirement,  the 


final  rule  narrows  the  triggers  for  a  new 
three-business-day  waiting  period  for 
changes  that  may  occur  after  the  Closing 
Disclosure  is  initially  provided. 

Under  the  final  rule,  if  the  Closing 
Disclosure  is  provided  and  the  APR 
subsequently  becomes  inaccurate  by 
exceeding  the  applicable  tolerance,  a 
corrected  Closing  Disclosure  must  be 
provided  to  the  consumer  at  least  three 
business  days  before  consummation 
(§  1026. 19(f)(2)(ii)(A)). 239  In  addition, 
the  final  rule  requires  redisclosure  with 
a  new  three-business-day  waiting  period 
in  two  circumstances  not  currently 
provided  for  in  Regulation  Z:  where  the 
loan  pro'duct  changes 
(§  1026.19(f)(2)(ii)(B))  and  where  a 
prepayment  penalty  is  added 
(§  1026.19(f)(2)(ii)(C)).  The  Bureau 
believes  that  a  requirement  that  limits  a 
redisclosure  waiting  period  to  these 
three  situations  in  this  final  rule 
appropriately  balances  the  consumer 
benefits  of  advance  disclosure  against 
the  potential  costs  associated  with,  a 
redisclosure  waiting  period. 

While  the  proposed  redisclosure 
requirement  and  narrow  exemptions 
would  provide  a  major  incentive  for 
industry  to  finalize  Settlement  costs 
earlier  in  the  process,  the  Bureau  is 
concerned  that  creditors  or  settlement 
agents  may  not  be  in  a  position  to 
ensure  that  all  such  costs  will  be  known 
with  certainty  by  the  time  the  Closing 
Disclosure  is  first  delivered.  The 
breadth  and  specificity  of  comments  on 
this  issue  demonstrated  that  settlement 
costs  derive  from  a  multitude  of  sources, 
including  third-party  lenders,  local 
government  entities,  sellers, 
homeovyners’  associations,  and  a  host  of 
third-party  settlement  service  providers; 
and  such  costs  may  change  based  on 
events  outside  the  control  of  any  one 
party.  Further,  the  Bureau  is  concerned 
that  the  proposed  redisclosure 
requirement  and  narrow  exemptions 
could  prevent  consumers  from  making 
adjustments'or  informed  purchases 
when  it  may  be  in  their  interest,  or  even 
necessary,  to  do  so.  For  example,  as 
some  commenters  noted,  the  cash  to 
close  amount  could  increase  above  the 
de  minimis  exemption  if  a  consumer 
requests  a  smaller  principal  loan 
amount  before  consummation  in 
exchange  for  making  a  larger  down 
payment. 


Currently,  corrected  TILA  disclosures  must  be 
provided  to  the  consumer  at  least  three  business 
days  before  Consummation  if  the  previously 
disclosed  APR  becomes  inaccurate.  See 
§  1026.19(aK2)(ii).  The  final  rule  generally 
maintains  this  trigger,  although  the  final  rule  . 
applies  the  redisclosure  requirement  to  the  Closing 
Disclosure  under  final  §  1026.19(f)(2)(iiKA). 
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Accordingly,  the  final  rule  narrows 
the  circumstances  under  which  changes 
between  the  initial  provision  of  the 
Closing  Disclosure  and  consummation 
will  trigger  an  additional  three-business- 
day  waiting  period.  The  final  rule  omits 
proposed  §  1026.19(f)(2)(i)  and  (f)(2)(ii) 
and  instead  revises  the  three-business- 
day  waiting  period  redisclosure  triggers 
to  three  specific  circumstances:  the 
transaction’s  previously  disclosed  APR 
becomes  inaccurate,  the  loan  product 
changes,  or  a  prepayment  penalty 
provision  is  added  to  the  transaction. 
Thus,  if  one  of  those  events  occurs 
between  the  time  the  initial  Closing 
Disclosure  is  provided  and 
consummation,  the  creditor  must 
provide  a  corrected  Closing  Disclosure 
with  all  changed  terms,  and  must  ensure 
that  the  consumer  receives  the 
disclosure  three  business  days  before 
consummation.  These  events  are 
describeddn  final  §  1026.19(f)(2)(ii).  If 
changes  for  any  other  reason  occur  after 
the  initial  Closing  Disclosure  is 
provided,  the  creditor  must  provide  a 
corrected  Closing  Disclosure  reflecting 
any  changed  terms  to  the  consumer  so 
that  the  consumer  receives  the  corrected 
disclosures  at  or  before  consummation, 
pursuant  to  §  1026.19(f)(2)(i). 

Difficulties  associated  with  a  de 
minimis  exemption.  Tha  final  rule  does 
not  include  the  proposed  de  minimis 
exemption  for  changes  in  closing  costs 
in  light  of  comments  received  and  the 
difficulty  in  identifying  an  appropriate 
dollar  threshold.  Commenters  provided 
extensive  feedback  demonstrating  why 
designing  a  reliable  de  minimis 
exemption  would  be  difficult,  and  they 
identified  a  large  number  of  factors  that 
might  influence  changes  in  closing 
costs.  However,  as  the  Bureau  noted  in 
the  proposal’s  analysis  under  section 
1022  of  the  Dodd-Frank  Act,  the  Bureau 
lacks  reliable  market-wide  data  of  the 
types,  size,  or  firequency  of  costs  that 
typically  change  between  the  early  TILA 
disclosure  and  RESPA  GFE  and  the 
disclosures  provided  at  consummation. 
The  Bureau  appreciates  that  increases  in 
costs  before  consummation  vary  based 
on  a  variety  of  factors,  including  those 
dependent  on  local  custom.  The  extent 
of  these  variables  complicates  the 
development  of  a  reliable  threshold. 

Changes  requiring  a  new  three- 
business-day  waiting  period  before 
consummation.  In  light  of  the 
potentially  serious  consequences  of 
delayed  closings  for  all  parties  to  a 
transaction  and  the  market  generally, 
the  Bureau  believes  a  mandatory 
redisclosure  waiting  period  should  be 
limited  to  situations  that  have  the 
potential  to  impose  significant,  long¬ 
term  financial  impacts  on  consumers. 


Unlike  one-time  costs  paid  at 
settlement,  these  changes  can  impose 
costs  that  can  carry  significant,  long¬ 
term  consequences  for  consumers,  such 
as  higher  interest  rates,  an  adjustable 
rate  feature  for  which  consumers  may  be 
unprepared,  or  a  prepayment  penalty 
that  could  preclude  refinancing.^^o  in 
addition,  because  changes  to  the  loan 
product  and  the  addition  of  a 
prepayment  penalty  involve  complex 
decisions  that  affect  consumers  over  the 
life  of  the  loan,  the  Bureau  believes 
consumers  will  benefit  from  having  . 
sufficient  time  to  consider  whether  to 
accept  such  changes. 

As  noted  in  the  section-by-section 
analysis  of  §  1026, 19(f)(lKi),  settlement 
agent  commenters  in  support  of  a 
general  three-business-day  requirement 
explained  that  such  a  requirement 
would  benefit  consumers  who  are 
surprised  at  the  closing  table  when  they 
discover  major  changes  to  their  loan 
product.  The  Bureau  believes  this  rule 
is  likely  to  encourage  creditors  to  ensure 
consumers  have  time  to  consider  the 
tradeoffs  involving  higher  APRs, 
different  loan  products,  or  prepayment 
penalties  sufficiently  in  advance  of 
consummation  to  avoid  the  risk  of 
closing  delays.  The  final  rule  therefore 
limits  the  redisclosure  and  new  waiting 
period  requirements  to  cases  m  which  a 
loan’s  previously  disclosed  APR 
changes  outside  of  the  TILA  tolerance, 
the  loan  product  changes,  or  where  a 
prepayment  penalty  is  added. 

Narrowing  the  redisclosure  triggers  to 
these  circumstances  will  reduce  the 
frequency  of  closing  delays  and,  in  light 
of  the  other  consumer  protections 
regarding  settlement  charges  in  this 
final  rule,  will,  on  balance,  benefit 
consumers. 

Further,  the  Bureau  believes  the  final 
rule  is  in  line  with  the  goals  of  other 
consumer  protections  advanced  by 
Congress  in  response  to  the  recent 
financial  crisis.  Congress  recognized  the 
unique  risks  associated  with  changes  to 


Although  some  changes  to  APR  may  result 
from  one-time  costs  affecting  the  finance  charge  that 
are  paid  at  consummation,  APR  also  is  a  metric  for 
other  long-term  costs  of  credit.  It  also  is  the  metric 
MDIA  relies  on  to  determine  when  final  TILA 
disclosures  must  be  provided  three  business  days 
before  consummation. 

2'“  Research  indicates  that  cognitive  processes 
take  more  time  when  evaluating  changes  in  terms. 
See,  e.g.,  Christopher  Chabris  et  at..  The  Allocation 
of  Time  in  Decision-Making,  loumal  of  the 
European  Economic  Association  (2009)  (decision¬ 
makers  spend  more  time  on  decisions  when  their 
estimates  of  the  value  of  the  best  option  is  closer 
to  the  estimate  of  the  value  of  the  next  best  option); 
Mieneke  W.H.  Weenig  and  Marleen  Maarleveld, 

The  Impact  of  Time  Constraint  on  Information 
Search  Strategies  in  Complex  Choice  Tasks,  Journal 
of  Economic  Psychology  (2002)  (in  complex  choice 
tasks,  screening  is  based  on  fewer  attributes  when 
time  pressure  is  imposed). 


APR  in  2008  under  MDIA  as  well  as  the 
risks  posed  by  certain  loan  products  and 
prepayment  penalties  in  2010  under  the 
Dodd-Frank  Act.^^z  While  the 
regulations  adopted  in  the  Bureau’s.  . 

201  ^ATR  Final  Rule  and  May  2013 
ATR  Final  Rule  may  reduce  the 
likelihood  that  consumers  obtaining 
qualified  mortgages  will  be  surprised  by 
changes  to  loan  products  or  the  addition 
of  a  prepayment  penalty,  they  generally 
will  not  prevent  creditors  from 
extending  credit  with  such  features. 
Although  these  rules  will  make  it  less 
likely  that  such  changes  will  trigger  a 
redisclosure  waiting  period,  the  Bureau 
believes  the  final  rule  should  maintain 
this  protection  where  such  changes  are 
not  precluded.  Moreover,  the  Bureau  is 
concerned  that  a  creditor  could  extend 
a  qualified  mortgage  but  still  make 
certain  last-minute  changes  to  the  loan 
product  in  manner  that  presents  a  risk 
to  consumers,  such  as  changes  to  the 
length  of  the  introductory  rate  period  or 
the  frequency  of  interest  rate 
adjustments,  or  change  tl|e  loan  to  a 
non-qualified  mortgage  with  certain 
product  features  that  present  unique 
risks  to  consumers. 

The  Bureau  believes  the  final  rule 
strikes  the  appropriate  balance  between 
protecting  consumers  from  undue 
delays  in  closings  and  from  bait-and- 
switch  tactics.  The  Bureau  believes  the 
expanded  Loan  Estimgite  tolerance  rules 
will  address  bait-and-switch  risk  by 
restricting  certain  increases  in 
settlement  charges.  Under  the  final  rule, 
loan  origination  charges,  required 
services  for  which  a  consumer  cannot 
shop,  as  well  as  services  provided  hy  a 
creditor’s  affiliate  would  be  subject  to  a 
zero  percent  tolerance.  In  additiop, 
recording  fees  and  required  services  for 
which  a  consumer  shops  and  chooses  a 
non-affiliate  identified  by  the  creditor 
would  be  subject  to  an  aggregate  ten 
percent  tolerance.  See  section-by¬ 
section  analyses  of  §  1026.19(e)(3)(i)  and 
(ii).  The  Bureau  believes  there  is  limited 
*  consumer  risk  with  respect  to  items  not 
covered  by  the  Loan  Estimate 
tolerances,  such  as  prepaid  interest, 
insurance  premiums,  escrowed 
amounts,  and  settlement  costs  disclosed 
pursuant  to  §  1026.38(g)(4),  which 
typically  involve  adjustments  and 
payments  related  to  obligations  and 


See,  e.g.,  Dodd-Frank  Act  sections  1412, 
adding  TILA  section  129C(b)  (generally  defining  a 
"qualified  mortgage”  as  one  that,  among  other 
things,  does  not  contain  negative  amortization, 
interest-only  payments,  or  balloon  payments)  (15 
U.S.C.  1639c(b)):  Dodd-Frank  Act  section  1450 
(amending  the  contents  of  the  special  information 
booklet  under  RESPA  section  5(b)  to  include 
discussion  of  balloon  payments,  prepayment 
penalties,  and  the  advantages  of  prepayment)  (12 
U.S.C.  2604(b)). 
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other  encumbrances  that  commonly 
must  be  paid  as  a  condition  to  close.^^a 

Although  the  hnal  rule  leaves  some 
room  for  certain  charges  to  change 
before  closing  without  triggering  an 
additional  three-business-day  waiting 
period,  the  Bureau  believes  such 
changes  pose  less  harm  to  consumers 
than  delaying  closings  because  of  these 
changes.  For  example,  the  final  rule 
does  not  require  a  new  waiting  period 
for  optional  services  for  which  a 
consumer  shops  independently,  which 
costs  are  not  subject  to  a  good  faith 
tolerance  limit  under  §  1026.19(e)(3). 
Commenters  explained  that  consumers 
frequently  shop  for  some  of  these 
services  in  the  days  prior  to  closing  for 
a  number  of  reasons.  For  example, 
commenters  explained  that  some 
consumers  wait  to  purchase  an  owner’s 
title  insurance  policy,  and  others 
purchase  unexpected  notary  and  courier 
services  that  may  be  necessary  in  rural 
areas  where  consumers  cannot  attend  a 
closing  in  person,  or  to  accommodate 
last-minute  chiid-care  or  employment 
obligations.  The  final  rule  does  not 
require  a  new  waiting  period  because 
many  of  these  costs  are  incurred  to 
address  unforeseen  circumstances,  they 
afe  generally  one-time  costs  that  are 
small  relative  to  the  entire  transaction, 
and  because  consumers  have  an 
opportunity  to  shop  for  these  services 

independently.^^'*. 

Exemptions  recommended  by 
commenters.  Commenters  suggested 
additional  exemptions  that  are  not 
included  in  the  final  rule.  The  Bureau 
believes  that  significant  operational 
challenges  could  arise  if  the  final  rule 
were  to  include  a  de  minimis  threshold 
and  provided  for  a  panoply  of 
additional  exemptions  from  the 
redisclosure  waiting  period  (e.g., 
exemptions  for  prepaid  interest. 


243  pof  exan^le,  because  prepaid  interest  is  based 
on  an  underlying  interest  rate,  increases  in  prepaid 
interest  are  relatively  predictable  based  on  the 
number  of  days  that  still  remain  in  the  month  after 
closing  and  the  number  of  days  prepaid  interest 
acctimulates.  Additionally,  b^use  prepaid  interest 
is  a  finance  charge  under  Regulation  Z,  revisions  to 
prepaid  interest  would  be  reflected  in  the  loan’s 
APR,  changes  to  which  are  governed  by  TILA’s 
three-business-day  redisclosure  requirement  and 
rescission  rules.  Further,  interest  rates  are  locked  in 
many  instances,  in  which  cases  the  only  variable  is 
the  day  of  closing. 

With  respect  to  insurance  premiums  that  a 
consumer  shops  for  independently,  the  Bureau 
believes  other  means  are  availablq,for  limiting 
consumer  harm,  such  as  a  competitive  marketplace 
for  property  insurance  premiums,  or,  in  the  case  of 
other  insurance  products,  advance  disclosures  that 
such  products  are  optional.  See,  e.g.,  §  1026.4(d)(1) 
and  (2)  (conditioning  the  treatment  of  certain  credit 
and  property  insurance  premiums  as  a  “finance 
charge"  on  the  provision  of  advance  disclosures); 

§  1026.37(^4)  (Loan  Estimate  disclosures  for 
owner's  title  insurance). 


escrowed  amoimts,  changes  to  the 
seller’s  side  of  the  transaction,  or 
consumer-requested  changes).  As  noted 
by  several  commenters,  a  final  rule  that 
included  a  long  list  of  exemptions  could 
increase  regulatory  complexity  and 
impose  substantial  compliance  costs  on 
industry,  especially  smaller  entities  that 
may  not  have  a  large  compliance  staff, 
but  may  not  provide  any  additional 
consumer  benefit  compared  to  the 
narrowed  triggers  the  Bureau  is 
finalizing.  In  addition,  the  Bureau  does 
not  believe  it  is  practicable  to  list  with 
specificity  every  situation  that  might 
warrant  an  exemption,  and  doing  so 
may  create  confusion  and  unnecessary 
closing  delays. 

Cost  of  redisclosure.  One  commenter 
requested  clarification  on  which  party 
would  be  responsible  for  paying  and 
absorbing  costs  associated  with 
redisclosures  of  the  Closing  Disclosure. 
Final  §  1026.19(f)(5)  provides  that  no  fee 
maybe  imposed  on  any  person,  as  a  part 
of  settlement  costs  or  otherwise,  by  a 
creditor  or  by  a  servicer  (as  that  term  is 
defined  under  12  U.S.C.  2605(i)(2))  for 
the  preparation  or  delivery  of  the 
disclosures  required  under 
§  1026.19(f)(l)(i).  Other  than  this 
provision,  §  1026.19(f)  does  not  address 
which  party  is  responsible  for  paying  or 
absorbing^osts  associated  with 
providing  corrected  Closing  Disclosures. 

Consumer’s  right  to  inspect.  Current 
Regulation  X  §  1024.10(a)  provides  that 
the  settlement  agent  shall  permit  the 
borrower  to  inspect  the  RESPA 
settlement  statement,  completed  to  set 
forth  those  items  that  are  known  to  the 
settlement  agent  at  the  time  of 
inspection,  during  the  business  day 
immediately  preceding  settlement.  See 
12  CFR  1024.10(a).  The  current 
Regulation  X  provision  implements 
RESPA  section  4(b)(2). 

In  the  proposal,  the  Bureau  did  not 
propose  retaining  this  requirement 
because,  under  the  proposed  rule,  the 
creditor  would  have  been  required  to 
■  deliver  the  Closing  Disclosure  three 
business  days  before  consummation, 
and  redisclose  with  an  additional  three- 
business-day  waiting  period  if  any  of 
the  actual  terms  changed,  except  in  very 
limited  circumstances  described  in  the 
section-by-section  analysis  of 
§  1026.19(f)(2).  Thus,  under  the 
proposal,  the  disclosures  consumers 
would  have  received  three  business 
days  before  consummation  would  have 
been  nearly  accurate,  other  than  for  a 
narrow  set  of  changes  permitted  under 
the  exemptions  in  proposed 
§  1026.19(f)(2).  Even  if  changes  occurred 
after  the  initial  Closing  Disclosure  was 
provided  under  the  proposal,  consumers 
would  still  have  received  a  nearly 


accurate  revised  Closing  Disclosure 
three  business  days  before 
consummation.  As  a  result,  the  Bureau 
determined  that  it  was  unnecessary  to 
include  the  RESPA  inspection 
requirement  in  the  integrated 

disclosures. 2*5 

Several  industry  commenters 
requested  that  the  Bureau  return  to  the 
one-business-day  requirement  to  inspect 
the  Closing  Disclosure.  A  community 
bank  commenter  and  a  trade  association 
representing  bank  compliance  officers 
recommended  that  the  rule  include  a 
one-day  right  to  inspect  as  an  alternative 
to  a  three-business-day  redisclosure 
period.  The  commenters  stated  that, 
while  providing  the  Closing  Disclosure 
three  business  days  before  closing  may 
be  beneficial  once,  any  changes  should 
be  addressed  within  the  three-business- 
day  period  and  could  be  previewed  at 
least  one  day  before  closing  without 
necessitating  three  days  repeatedly. 

The  Bureau  has  considered  these 
comments  and  believes  that,  in  light  of 
the  changes  made  in  the  final  rule  to  the 
proposed  redisclosure  provisions,  it  is 
appropriate  to  include  in  the  final  rule 
a  right  to  inspect  the  Closing  Disclosure 
one  business  day  before  consummation. 
As  discussed  above,  the  final  rule 
permits  a  greater  range  of  changes  to 
occur  between  the  time  the  Closing 
Disclosure  is  initially  provided  (three 
business  days  before  consummation) 
and  consummation.  Thus,  because  the 
Closing  Disclosure  may  change  before 
consiunmation  without  triggering  a  new 
three-business-day  waiting  period, 
except  in  the  three  circumstances 
discussed  above,  the  Bureau  believes  it 
is  appropriate  to  implement  RESPA 
section  4,  which  gives  borrowers  the 
right  to  inspect  the  settlement  statement 
one  business  day  before  settlement,  by 
giving  consumers  the  right  to  inspect 
the  Closing  Disclosure  one  day  before 
consummation.  The  Bureau  believes 
that  implementing  this  statutory  right 
will  reduce  the  likelihood  that 
consumers  will  be  surprised  by  changes 
to  the  Closing  Disclosure  at  the  point  of 
consummation.  Moreover,  the  Bureau 
believes  a  one-day  right  to  inspect  will 
be  less  disruptive  to  the  efficient 
operation  of  closings  than  a  three- 
business-day  redisclosure  requirement. 

For  the  reasons  discussed  ^ove,  the 
final  rule  adopts  an  inspection 
provision  in  §  1026.19(f)(2)(i).  Under 
this  final  Yule,  notwithstanding  the 
requirement  to  provide  corrected 
disclosures  at  or  before  consummation. 


243  The  Bureau  noted  that  certain  Dodd-Frank  Act 
amendments  could  be  read  as  overriding  the  RESPA 
inspection  requirement,  but  did  not  ground 
proposed  §  1026.19(f)(l)(ii)(A)  on  such  an 
interpretation.  See  77  FR  51116,  51175,  n.l45. 
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the  creditor  must  permit  the  consumer 
to  inspect  the  Closing  Disclosure, 
completed  to  set  forth  those  items  that 
are  Imown  to  the  creditor  at  the  time  of 
inspection,  during  the  business  day 
immediately  preceding  consummation. 
The  final  provision  also  includes 
language  similar  to  that  in  current 
Regulation  X  §  1024.10(a),  stating  that 
the  creditor  may  omit  from  inspection 
items  related  only  to  the  seller’s 
transaction. 

This  provision  is  similar  to  current 
Regulation  X  §  1024.10(a)  hut  differs  in 
certain  respects.  Unlike  the  current 
provision,  which  applies  to  the 
“settlement  agent,”  the  final  rule 
applies  to  the  “creditor.”  The  Bureau 
recognizes  that  RESPA  section  4(b) 
applies  to  “the  person  conducting  the 
settlement.”  12  U.S.C.  2603(b). 

However,  the  final  rule  applies  this 
requirement  to  creditors  instead  of 
settlement  agents  because 
§  1026.19(f)(l)(i)  requires  that  creditors 
provide  the  Closing  Disclosure. 
Nonetheless,  pursuant  to 
§  1026.19(f)(l)(v),  the  settlement  agent 
may  fulfill  the  creditor’s  responsibilities 
under  §  1026.19(f)(2)(i).  Comment 
19(f)(2)(i)-2  addresses  the  settlement 
agent’s  role  in  permitting  the  consumer 
the  right  to  inspect  the  Closing 
Disclosure.  Settlement  agents  are  subject 
to' the  requirements  of  §  1026.19(f)(l)(v), . 
as  discussed  in  the  section-by-section 
analysis  of  that  section  above. 

The  final  rule  also  uses  the  term 
“consumer”  instead  of  “borrower,” 
consistent  with  the  terminology  of 
Regulation  Z.  In  addition,  unlike  the 
current  provision  in  RESPA  and 
Regulation  X,  which  permits  borrowers 
the  right  to  inspect  the  RESPA 
settlement  statement  the  business  day 
immediately  preceding  “settlement,” 
the  final  rule  permits  ^nspection  during 
the  business  day  immediately  preceding 
“consummation.”  The  final  rule  applies 
this  requirement  to  the  business  day 
before  consummation  instead  of 
settlement  because  the  final  rule 
requires  delivery  of  the  Closing 
Disclosure  at  or  before 
“consummation.”  See  the  section-by-  • 
section  analysis  of  §  1026.19(fl(l)(ii)(A). 
“Business  day”  in  this  provision  is 
defined  under  §  1026.2(a)(6),  as  the  day 
on  which  the  creditor’s  offices  are  open 
to  the  public  for  carrying  on 
substantially  all  of  its  business 
functions.”  This  definition  is 
substantially  similar  to  the  definition  in 
Regulation  X  §  1024.2(b)  that  is  used  in 
the  current  inspection  requirement  in 
Regulation  X  §  1024.10(a).  The  Bureau 
believes  it  would  be  burdensome  to 
require  the  inspection  to  occur  on  days 
creditors  may  not  currently  be  open  for 


business.  See  the  section-by-section 
analysis  of  §  1026.2(a)(6). 

The  final  rule  does  not  contain  an 
exemption  for  certain  transactions 
currently  implemented  in  Regulation  X 
§  1024.10(d).  The  current  provision  in 
Regulation  X  provides  generally  that, 
when  the  borrower  or  the  borrower’s 
agent  does  not  attend  the  settlement,  or 
when  the  settlement  agent  does  not 
conduct  a  meeting  of  the  parties  for  that 
purpose,  the  transaction  is  exempt  firom 
the  right  to  inspect,  except  that  the 
RESPA  settlement  statement  must  be 
mailed  or  delivered  as  soon  as 
practicable  after  settlement.  The  final 
rule  does  not  include  this  exemption 
because  the  final  rule  requires  that  the 
Closing  Disclosure  be  provided  at  or 
before  consummation  in  all  cases, 
regcU'dless  of  whether  an  in-person 
settlement  is  conducted. 

As  discussed  in  more  detail  below, 
pursuant  to  its  authority  under  TILA 
section  105(a),  RESPA  section  19(a), 
Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b),  the  final  rule 
adjusts  and  modifies  the  requirement  of 
RESPA  section  4(b)(2)  allowing  a  one- 
business-day  right  to  inspect  the 
settlement  statement  from  the  person 
conducting  the  settlement.  Specifically, 
the  final  rule  adopts  §  1026.19(f)(2)(i)  to 
require  creditors  to  permit  consumers  to 
inspect  the  Closing  Disclosure, 
completed  to  set  forth  those  items  that 
are  knovra  to  the  creditor  at  the  time  of 
inspection,  during  the  business  day 
immediately  before  consummation,  and 
that  the  creditor  may  omit  from 
inspection  items  related  only  to  the 
seller’s  transaction. 

The  Bureau  believes  adjusting  the 
application  of  RESPA  section  4(b)(2)  is 
within  its  general  mandate  under  Dodd- 
Frank  Act  sections  1032(f),  1098,  and 
11 00 A  to  prescribe  integrated 
disclosures,  which  requires  that  the 
Bureau  reconcile  differences  in  coverage 
between  the  two  statutes  for  the 
disclosure  requirements  under  TILA 
and  sections  4  and  5  of  RESPA.  As 
discussed  above  in  the  section-by- 
section  analyses  of  §  1026.19(f)(l)(i)  and 
(f)(l)(v),  to  satisfy  the  integration 
mandate,  the  Bureau  must  reconcile 
existing  differences  between  TILA  and 
RESPA.  Accordingly,  the  final  rule 
requires  generally  that  the  creditor 
provide  the  Closing  Disclosure.  RESPA 
section  4(b)  imposes  an  obligation  on 
“the  person  who  will  conduct  the 
settlement”  to  permit  the  borrower  a 
right  to  inspect  the  forms  “during  the 
business  day  immediately  preceding  the 
day  of  settlement.”  The  Bureau  believes 
it  is  necessary  to  reconcile  this 
requirement  with  the  requirement  under 


TILA  section  128(b)(2)(D),  as  amended 
by  MDIA  and  the  Dodd-Frank  Act,  and 
implemented  in  this  final  rule  under 
§  1026.19(f)(l)(i)  requiring  advance 
delivery  of  the  Closing  Disclosure  by  the 
creditor. 

Final  provisions.  Final 
§  1026.19(f)(2)(i)  provides  that,  except  as 
provided  in  §  1026.19(f)(2)(ii),  if  the 
disclosures  provided  under 
§  1026.19(f)(l)(i)  become  inaccurate 
before  consummation,  the-creditor  shall 
provide  corrected  disclosures  reflecting 
emy  changed  terms  to  the  consumer  so 
that  the  consumer  receives  the  corrected 
disclosures  at  or  before  consummation. 
Final  §  1026.19(f)(2)(i)  also  provides 
that,  notwithstanding  the  requirement  to 
provide  corrected  disclosures  at  or 
before  consummation,  the  creditor  shall 
permit  the  consumer  to  inspect  the 
disclosures  provided  under 
§  1026.19(f)(l)(i),  completed  to  set  forth 
those  items  that  are  known  to  the 
creditor  at  the  time  of  inspection,  during 
the  business  day  immediately  preceding 
consummation,  but  the  creditor  may 
omit  from  inspection  items  related  only 
to  the  seller’s  transaction. 

Final  §  1026.19(f)(2)(ii)  provides  that, 
if  one  of  the  following  disclosures 
provided  under  §  1026.19(f)(l)(i) 
becomes  inaccurate  in  the  following 
manner  before  consummation,  the 
creditor  shall  ensure  that  the  consumer  ^ 
receives  corrected  disclosures 
containing  all  changed  terms  in 
accordance  with  the  requirements  of 
§  1026.19(f)(l)(ii)(A):  (A)  the  annual 
percentage  rate  disclosed  under 
§  1026.38(o)(4)  becomes  inaccurate,  as 
defined  in  §  1026.22;  (B)  the  loan 
product  is  changed,  causing  the 
information  disclosed  under 
§  1026.38(a)(5)(iii)  to  become  inaccurate; 
or  (C)  a  prepayment  penalty  is  added, 
causing  the  statement  regarding  a 
prepayment  penalty  required  under 
§  1026.38(b)  to  become  inaccurate. 

The  final  rule  adopts  proposed 
comment  19(f)(2)(i)-l,  modified  to 
conform  to  the  final  rule,  and  adopts 
proposed  comments  19(f)(2)(i)-l.i  and 
-l.ii  substantially  as  proposed. 

Proposed  comments  19(f)(2)(i)-l.i  and 
-l.ii  would  have  provided  examples  of 
changes  due  to  consumer-seller 
negotiations  to  illustrate  the  proposed 
exemption  that  was  designed  for  that 
type  of  scenario.  The  Bureau  believes 
the  proposed  commentary  serves  as 
useful  guidance  for  the  final  rule 
because  consumer-seller  negotiations 
are  a  common  reason  that  closing  costs 
change.  This  commentary  is  intended  to 
be  illustrative  and  not  representative  of 
all  changes  that  may  oocur  prior  to 
consummation.  The  final  rule  also 
includes  comment  19(f)(2)(i)-l.iii, 
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which  is  similar  to  proposed  comment 
19(f)(2)(ii)-l.  The  comment  illustrates  a 
scenario  in  which  a  consumer-seller 
negotiation  and  an  understated 
insurance  premium  cause  closing  costs 
to  increase  hut  do  not  trigger  a  new 
waiting  period. 

Comment  19(f)(2)(i)-l  has  been 
revised  to  conform  to  final 
§  1026.19(f)(2)(i).  Comments  19(fK2Ki)- 
l.i,  -l.ii,  and  -l.iii  also  include 
technical  revisions  to  clarify  that  the 
creditor  must  provide  corrected 
disclosures  so  that  the  consumer 
receives  them  at  or  before 
consummation.  Comment  19(fK2)(i)-2 
addresses  the  consumer’s  right  to 
inspect  the  Closing  Disclosure  during 
the  business  day  before  consummation. 
The  comment  explains  that  a  settlement 
agent  may  satisfy  the  requirement  to 
permit  the  consumer  to  inspect  the 
disclosures  under  §  1026.19(fK2)(i), 
subject  to  §  1026.19(fi(l)(v). 

Comment  19(f)(2)(ii)-l  contains 
guidance  illustrating  when  the  changes 
specified  by  §  1026.19(f)(2)(ii)(A) 
through  (C)  trigger  a  new  waiting  period 
and  corrected  disclosures.  Comment 
19(f)(2)(ii)-l.i  includes  examples  in 
which  the  APR  changes.  These  example 
are  similar  to  existing  commentary 
found  in  §  1026.19(a)(2)(ii)  that 
implements  MDIA’s  timing 
requirements.  Comment  19(f)(2)(ii)-l.i 
Tias  been  modified  to  reflect  the 
requirements  of  §  1026.19(f)(2),  to 
provide  additional  explanation  for  why 
different  APRs  in  the  examples  would 
necessitate  a  new  waiting  period,  and 
technical  revisions  for  clarity.  Comment 
19(f)(2)(ii)-l.ii  includes  examples  where 
the  loan  product  changes,  and  comment 
19(f)(2)(ii)-l.iii  includes  examples  - 
where  a  prepayment  penalty  is  added. 

Final  §  1026.19(f)(2](i)  and  (ii)  and 
their  associated  commentary  are 
adopted  pursuant  to  the  Bureau’s  legal 
authority  under  sections  105(a)  of  TILA, 
19(a)  of  RESPA,  1032(a)  of  the  Dodd- 
Frank  Act,  and,  for  residential  mortgage 
transactions,  sections  129B(e)  of  TILA 
and  1405(b)  of  the  Dodd-Frank  Act.  The 
Bureau  has  considered  the  purposes  for 
which  it  may  exercise  its  authority 
under  section  105(a)  of  TILA  and,  based 
on  that  review,  believes  that  the  final 
rule  and  commentary  are  appropriate. 
The  final  rule  and  commentary  will 
help  consumers  avoid  the  uninformed 
use  of  credit  by  ensuring  that  consumers 
receive  disclosures  of  the  actual  terms 
and  costs  associated  with  the  mortgage 
loan  transaction  early  enough  that 
consumers  have  sufficient  time^o 
become  fully  informed  as  to  changes  to 
APR,  changes  to  the  loan  product,  and 
the  addition  of  a  prepayment  penalty, 
which  can  impose  long-term  costs  on 


consumers.  The  final  rule  and 
commentary  also  will  help  consumers 
avoid  the  uninformed  use  of  credit  by 
requiring  that  they  receive  corrected 
disclosures  reflecting  any  changes  to  the 
actual  terms  of  the  transaction  at  or 
before  consummation,  and  by  requiring 
that  consumers  be  permitted  a  right  to 
inspect  the  Closing  Disclosure  for  any 
changes  that  may  occur  before 
consummation.  The  final  rule  and 
commentary  are  consistent  with  section 
129B(e)  of  TILA  because  failing  to 
provide  borrowers  with  enough  time  to 
become  fully  informed  of  major  terms 
and  costs  of  the  transaction  is  not  in  the 
interest  of  the  borrower.  Similarly, 
failing  to  inform  borrowers  of  any 
changed  terms  at  or  before 
consummation  is  not  in  the  interest  of 
the  borrower. 

The  final  rule  and  commentary  are 
adopted  pursuant  to  the  Bureau’s 
authority  under  sections  105(a)  of  TILA 
and  19(a)  of  RESPA.  The  Bureau 
believes  that  the  final  rule  and  - 
commentary  will  carry  out  the  purposes 
of  TILA  and  RESPA  by  ensuring 
meaningful  disclosure  of  credit  terms, 
more  effective  advance  disclosure  of 
settlement  costs,  and  will  result  in  the 
elimination  of  kickbacks,  referral  fees, 
and  other  practices  that  tend  to  increase 
unnecessarily  the  costs  of  certain 
settlement  services,  consistent  with 
sections  105(a)  of  TILA  and  19(a)  of 
RESPA,  respectively.  The  Bureau  also 
has  considered  the  purposes  for  which 
it  may  exercise  its  authority  under 
section  19(a)  of  RESPA  and,  based  on 
that  review,  believes  that  the  final  rule 
and  commentary  are  appropriate.  The 
final  rule  and  commentary  will  ensure 
more  effective  advance  disclosure  of 
settlement  costs  by  requiring  that 
creditors  permit  consumers  a  right  to 
inspect  the  Closing  Disclosure  during 
the  business  day  preceding 
consummation;  by  requiring  that,  if 
settlement  costs  change  before 
consummation,  creditors  provide  a 
corrected  Closing  Disclosure  containing 
all  changed  terms  at  or  before 
consummation;  and  by  permitting 
consumers  to  make  necessary  changes 
affecting  the  settlement  of  their 
transactions. 

The  final  rule  and  commentary  are 
consistent  with  Dodd-Frank  Act  section 
1032(a)  because  the  features  of  mortgage 
loan  transactions  and  settlement 
services  will  be  more  fully,  accmately, 
and  effectively  disclosed  to  consumer  in 
a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage  loan  and 
settlement  services  if  consumers  receive 
corrected  disclosures  three  business 
days  before  consummation  when 


changes  occur  to  the  transaction  that 
can  impose  significant,  long-term  risks 
on  consumers.  The  Bureau  believes 
these  risks  arise  where  the  loan’s 
previously  disclosed  APR  becomes 
inaccurate,  the  loan  product  changes,  or 
a  prepayment  penalty  is  added.  In 
addition,  the  final  rule  and  commentary 
are  consistent  with  Dodd-Frank  Act 
section  1032(a)  because  the  features  of 
mortgage  loan  transactions  and 
settlement  services  will  be  mqre  fully, 
accurately,  and  effectively  disclosed  to 
consumer  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
mortgage  loan  and  settlement  services,  if 
consumers  receive  the  disclosures 
reflecting  all  of  the  terms  and  costs 
associated  with  their  transactions  at  or 
before  consummation,  and  if  consumers 
are  permitted  a  right  to  inspect  the 
disclosures  for  changed  terms  during 
the  business  day  before  consummation. 

In  addition,  the  Bureau  has 
considered  the  purposes  for  which  it 
may  exercise  its  authority  under  section 
1405(b)  of  the  Dodd-Frank  Act  and, 
based  on  that  review,  believes  that  the 
final  rule  and  commentary  are 
appropriate.  The  final  rule  and 
commentary  will  improve  consumer 
awareness  and  understanding  of  the 
mortgage  loan  transaction  by  ensuring 
that  consumers  receive  the  disclosures 
reflecting  major  changes  to  the  terms 
and  costs  associated  with  their 
transactions  three  business  days  in 
advance  of  consummation,  by  ensuring 
that  consumers  receive  corrected 
disclosures  reflecting  any  changes  to  the 
terms  of  the  transaction  at  or  before 
consummation,  and  by  ensuring  that 
consumers  have  a  right  to  inspect  the 
disclosures  reflecting  all  of  the  terms 
and  costs  associated  with  their 
transactions  during  the  business  day 
before  consummation.  The  final  rule 
and  commentary  also  will  be  in  the 
interest  of  consumers  and  in  the  public 
interest  because  the  final  rule  and 
commentary  may  eliminate  the 
opportunity  for  bad  actors  to  surprise 
consumers  with  significant  unexpected 
costs  at  the  closing  table,  when 
consumers  are  less  able  to  question  such 
costs.  Finally,  the  Bureau  also  is 
adopting  the  final  rule  and  commentary 
pursucmt  to  its  authority  under  sections 
1098,  llOOA  and  1032(f)  of  the  Dodd- 
Frank  Act. 

19(f)(2)(iii)  Changes  Due  to  Events 
Occurring  After  Consummation 
The  Bureau  proposed 
§  1026.19(f)(2)(iii),  which  would  have 
provided  that,  if  an  event  occurs  after 
consummation  that  causes  the 
disclosures  to  become  inaccurate,  and 
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such  inaccuracy  results  solely  from 
payments  to  a  government  entity  in 
connection  with  the  transaction,  the 
creditor  shall  deliver  corrected 
disclosures  to  the  consumer  no  later 
than  the  third  business  day  after  the 
event  occurs,  provided  the  consumer 
receives  the  corrected  disclosures  no 
later  than  30  days  after  consummation. 
The  proposal  was  intended  to  address 
situations  in  which  some  costs  are  not 
known  with  absolute  certainty  until  the 
loan  documenfs  are  recorded.  For 
example,  a  locality  could  change  its 
schedule  of  recording  fees,  without 
advance  notice,  the  day  after  the 
consumer  signs  the  mortgage  loan 
documents,  but  before  the  documents 
are  recorded.  The  Bureau  stated  its 
belief  that  the  final  rule  should  provide 
flexibility  to  address  this  occurrence,  so 
that  these  changes  do  not  trigger  an 
additional  three-day  waiting  period.  The 
Bureau  proposed  this  provision 
pursuant  to  its  authority  under  section 
105(a)  q^TILA  and  section  19(a)  of 
RESPA.  Proposed  comment  19(f)(2)(iii)- 
1  would  have  clarified  that  this 
provision  applies  to  payments  imposed 
by  government  entities,  such  as  taxes, 
recording  fees,  and  other  taxes  related  to 
the  real  estate  transaction,  and  provided 
several  illustrative  examples.  The 
Bureau  solicited  feedback  on  whether 
changes,  other  than  payments  to 
government  entities,  may  occur  after  the 
real  estate  closing,  and  whether  the 
regulation  should  provide  additional 
flexibility  for  such  changes. 

Comments 

The  Bureail  received  public 
comments  and  an  ex  parte  submission 
regarding  post-consummation 
redisclosure  requirements.  Bank 
commenters  and  a  GSE  were  concerned 
about  creditor  liability  resulting  from 
post-consummation  redisclosure 
requirements,  given  that  third-party  fee 
changes,  including  recording  fees  and 
other  charges,  are  often  outside  of  the 
creditor’s  control.  Commenters 
recommended  expanding  the  exemption 
for  post-consummation  changes  beyond 
government  entity  payments,  to  cover 
any  post-closing  fee  that  is  not  under 
the  creditor’s  control,  such  as  settlement 
agent  fees,  homeowner’s  association 
fees,  or  third-party  lender  charges  on  a 
loan  that  is  being  refinanced.  A  trade 
association  representing  banks  in  a 
midwestem  State,  settlement  agent 
commenters,  and  trade  associations 
representing  escrow  agents  and 
settlement  agents  explained  that . 
consummation  of  the  loan  and 
settlement  of  the  entire  transaction  may 
occmr  at  different  times.  Commenters 
explained  that  settlement  may  not  end 


until  several  days  after  consummation 
of  the  loan.  Commenters  offered  a 
variety  of  examples  of  events  that  could 
occur  after  consummation  but  before 
settlement  that  may  cause  amounts 
listed  on  the  Closing  Disclosure  to 
change  in  addition  to  payments  to  a 
government  entity,  such  as  changes 
made  by  a  consumer  and  seller  during 
a  final  walk-through,  the  resolution  of 
title  issues,  and  oAer  third-party 
charges. 

A  Targe  bank  and  a  trade  association 
representing  settlement  agents 
explained  that  creditors  occasionally 
understate  final  charges,  but  frequently 
will  absorb  the  cost  of  the 
understatement.  The  commenter 
observed  that  post-closing  redisclosure 
fo^,these  types  of  changes  that  do  not 
affect  the  consumer  will  lead  to 
consumer  confusion  and  recommended 
instead  requiring  post-closing 
redisclosure  only  for  changes  that  will 
impact  the  consumer,  i.e.,  when  changes 
to  the  Closing  Disclosure  entitle  the 
consumer  to  a  refund. 

A  GSE  and  a  large  bank  explained  that 
creditors  frequently  do  not  know  if  a 
government  entity  has  made  a  change 
that  would  make  the  Closing  Disclosure 
inaccurate  during  the  30  days  after 
consummation  because  changes  are 
frequently  not  disclosed  until 
documents  are  stamped  and  returned. 
Commenters  also  explained  that 
documents  are  often  not  returned  until 
60-180  days,  and  sometimes  a  year, 
after  documents  are  recorded  because  of 
delays  in  government  processing. 
Commenters  were  concerned  that 
complying  with  the  proposal’s  30-day 
period  after  consummation  would  be 
infeasible  and  recommended  that  the 
final  rule  extend  the  deadline  and 
harmonize  it  with  the  deadline  for 
providing  revised  disclosures  for 
clerical  errors  in  proposed 
§  1026.19(f)(2)(iv).  A  large  bank 
recommended  that  a  creditor  should  be 
required  to  provide  a  revised  disclosme 
within  30  days  of  learning  of  an  event, 
rather  than  within  30  days  of 
consummation.  A  GSE  recommended 
that  creditors  be  required  to  provide  the 
revised  disclosure  within  seven 
business  days  of  being  notified  of  the 
issue,  regardless  of  how  long  ago  the 
loan  was  consummated. 

Final  Rule 

In  general.  After  considering  the 
comments  and  ex  parte  submission  on 
this  issue,  the  final  rule  adopts  a 
requirement  to  provide  corrected 
disclosures  for  post-consummation 
events.  However,  as  discussed  in  more 
detail  below,  the  final  rule  does  not 
limit  such  events  to  changes  arising 


from  payments  to  a  government  entity  to 
account  for  additional  changes  that  may 
occxu-  after  consummation.  In  addition, 
the  final  rule  modifies  the  time  period 
in  which  corrected  disclosures  must  be 
provided. 

There  is  a  clear  consumer  benefit  to 
disclosing  actual  costs  at  or  before 
consummation.  However,  based  on 
comments  received,  the  Bureau 
recognizes  that  this  may  simply  not  be 
feasible  in  certain  instances.  The  Bureau 
understands  from  trade  associations 
representing  creditors  and  settlement 
agents  that,  in  certain  jurisdictions, 
consummation  can  OQpur  several  days 
before  settlement  concludes. 

RESPA  section  4  provides  that  the 
settlement  statement  shall  contain  the 
amount  imposed  upon  the  consumer  in 
connection  with  the  settlement,  and 
Regulation  X  §  1024.8(b)(1)  sets  forth  the 
general  rule  that  the  settlement  agent 
shall  state  the  actual  charges  paid  by  the 
borrower  and  seller  on  the  RESPA 
settlement  statement.  However,  RESPA, 
Regulation  X,  and  the  HUD  RESPA 
FAQs  do  not  directly  address 
subsequent  revisions  to  the  RESPA 
settlement  statement,  other  than  for 
correcting  inadvertent  or  technical 
errors  or  curing  tolerance  violations. 
Thus,  RESPA  and  Regulation  X  provide 
flexibility  to  account  for  the  variety  of 
settlement  practices  across  the 
country. 246  Furthermore,  Regulation  Z 
also  provide  flexibility  for  changes  that 
may  occur  after  a  disclosure  is  provided. 
Regulation  Z  §  1026.17(e)  currently 
provides  that  events  that  occur 
subsequent  to  the  provision  of  a 
disclosure  do  not  render  the  disclosure 
inaccurate,  but  that  redisclosure  under 
certain  circumstances  may  be  required. 

In  integrating  TILA’s  and  RESPA’s 
disclosure  requirements,  the  Bureau 
believes  it  is  appropriate  for  the  final 
rule  to  provide  flexibility  to  account  for 
post-consummation  events  that  may 
make  earlier  disclosiu^s  inaccurate  to 
reflect  the  variety  of  settlement  practices 
across  the  country.  Without  a  more 
flexible  exception  to  account  for  post¬ 
consummation  changes,  the  Bureau  is 
concerned  that  creditors  and  settlement 
agents  may  face  compliance  difficulties 
with  disclosing  the  “actual  terms”  of  the 
transaction  at  or  before  consummation, 
but  before  settlement  is  concluded. 

See,  e.g.,  RESPA  section  4(a)  (“The  Bureau 
may,  by  regulation,  permit  the  deletion  from  the 
forms  prescribed  under  this  section  of  items  which 
are  not,  under  local  laws  or  customs,  applicable  in 
any  locality”)  (12  U.S.C.  2603(a))  and  12  CFR 
1024.10(d)  (exemption,  in  certain  circumstances, 
from  inspection  and  delivery  requirements  of  the 
RESPA  settlement  statement  where  the  borrower  or 
borrower’s  agent  does  not  attend  the  settlement,  or 
when  the  settlement  agent  does  not  conduct  a 
meeting  of  the  parties  for  that  purpose). 
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Concern  about  liability  risk  may  create 
unnecessary  inefficiencies  and  disrupt 
the  consumer’s  and  seller’s  transactions. 

Postconsummation  events  requiring 
redisclosure.  As  discussed  above,  the 
Bureau  intends  for  §  1026.19(f)(2)(iii)  to 
account  for  changes  that  may  occur 
diuing  the  normal  settlement  process 
after  the  point  of  “consummation”  of 
the  credit  transaction.  Accordingly,  the 
rule  refers  to  “events  in  connection  with 
the  settlement  of  the  transaction”  to 
reflect  similar  language  in  RESPA 
section  4{a),  which  requires  that  the 
RESPA  settlement  statement  itemize  all 
charges  “in  connection  with  the 
settlement.”  12  U.S.C.  2603(a). 

Section  1026.19(f)(2)(iii)  provides 
only  for  revisions  for  inaccuracies  due 
to  events  occurring  after  consummation. 
Inaccuracies  due  to  events  occurring  at 
or  before  consummation  are  covered  by 
the  other  provisions  of  §  1026.19(f)(l)(i), 
(f)(2)(i),  and  (f)(2)(ii).  The  Bureau 
expects  creditors  and,  eis  applicable, 
settlement  agents,  will  conduct  due 
diligence  to  ensure  the  Closing 
Disclosure  contains  accurate 
information  at  or  before  consummation, 
consistent  with  the  requirements  of 
§  1026.19(f).  As  discussed  in  the 
section-by-section  analysis  of 
§  1026.19(f)(l)(v)  above,  creditors  may 
divide  responsibility  for  providing  the 
Closing  Disclosure  with  settlement 
agents. 

The  final  rule  requires  redisclosure 
only  for  post-consummation  events  that 
change  an  amount  actually  paid  by  the 
consumer.  The  Bureau  does  not  believe 
consumers  would  benefit  from  revisions 
to  the  Closing  Disclosure  due  to  post¬ 
consummation  events  that  do  not  affect 
charges  imposed  on  them.  Further,  the 
Bureau  believes  this  approach  is 
consistent  with  RESPA  and  Regulation 
X.  RESPA  section  4  provides  that  the 
settlement  statement  shall  contain  the 
amount  imposed  upon  the  consumer  in 
connection  with  the  settlement. 
Regulation  X  §  1024.8(b)(1)  provides  the 
general  rule  that  the  settlement  agent 
shall  state  the  actual  charges  paid  by  the 
borrower  and  seller  on  the  RESPA 
settlement  statement.  Thus,  the  Bureau 
believes  a  redisclosure  to  the  consumer 
after  consummation  should  be  required 
only  if  a  subsequent  event  changes  a 
charge  actually  paid  by  the  consumer 
and  not  for  any  change  to  the 
transaction. 

The  final  rule  imposes  a  redisclosure 
requirement  based  on  changes 
attributable  to  post-consummation 
events  occurring  during  the  30-day 
period  following  consummation.  The 
Bureau  believes  a  30-day  period  will 
account  for  most  events  that  would 
change  the  amount  actually  paid  by  the 


consumer  and  will  provide  flexibility  to 
account  for  the  variety  of  settlement 
practices  across  the  country.  The  Bureau 
believes  a  30-day  period  to  identify 
post-consummation  events  is  sufficient 
in  light  of  comments  and  its 
understanding  of  current  industry 
practice. 

Several  commenters,  including  a  GSE 
and  a  large  bank,  provided  feedback  that 
backlogs  in  county  recorder’s  offices 
have  resulted  in  delays  of  several 
months  or,  in  some  cases,  a  year.  To 
address  this  issue,  commenters 
recommended  that  the  final  rule  require 
that  creditors  provide  corrected 
disclosures  within  some  period  of  time 
(e.g.,  seven  or  30  days)  of  being  notified 
of  a  change  to  the  actual  terms  of  the 
transaction,  without  regard  to  how  long 
after  consummation  such  event  occurs. 
The  Bureau  recognizes  that  the  charges 
for  some  items,  such  as  recording  fees, 
may  not  be  known  with  certainty  until 
several  months,  and  sometimes  a  year, 
after  consummation.  However,  final 
§  1026.19(f)(2)(iii)  does  not  provide  for  a 
long-term  or  open-ended" period  to 
account  for  changes  to  the  Closing 
Disclosure  because  the  Bureau  does  not 
believe  such  a  requirement  would 
provide  significant  consumer  benefit  in 
relation  to  the  potential  burden.  The 
Bureau  is  concerned  that  such  a 
requirement  would  impose  costly 
ongoing  compliance  costs  on  creditors 
to  monitor  and  analyze  all  activity  that 
may  increase  an  amount  actually  paid 
by  the  consumer  in  connection  with  the 
settlement  of  the  transaction. 

30-clay  period  for  providing  corrected 
disclosures.  The  Bureau  understands 
that  creditors  will  not  necessarily  know 
an  event  has  occiured  that  may  make 
the  Closing  Disclosure  incorrect  at  the 
time  the  event  occurs.  Accordingly,  the 
final  rule  requires  redisclosure  not  later 
than  30  days  after  the  creditor’s  receipt 
of  information  sufficient  to  establish 
that  such  an  event  in  connection  with 
the  settlement  of  the  transaction  has  ^ 
occurred.  Under  final  §  1026.19(f)(2)(iii), 
if  during  the  30-day  period  following 
consummation,  an  event  in  connection 
with  the  settlement  of  the  transaction 
occius  that  causes  the  disclosures 
provided  under  §  102B.19(f)(l)(i)  to 
become  inaccurate,  the  creditor  must 
deliver  or  place  in  the  mail  corrected 
disclosures  to  the  consumer  not  later 
than  30  days  after  receiving  information 
sufficient  to  establish  that  such  event 
has  occurred.  The  language  regarding 
information  sufficient  to  establish  that 
an  event  in  connection  with  the 
settlement  of  the  transaction  operates  in 
the  same  manner  as  the  standard  that 
applies  to  creditors  in  the  context  of 


providing  revised  Loan  Estimates  under 
§  1026.19(e)(4)(i). 

Unlike  the  standard  in 
§  1026.19(e)(4)(i),  which  requires 
creditors  to  provide  revised  disclosures 
within  three  business  days  of  receiving 
sufficient  information  to  establish  that 
an  event  has  occurred,  final 
§  1026.19(f)(2)(iii)  provides  that  the 
creditor  may  provide  corrected 
disclosures  not  later  than  30  days  after 
receiving  information  sufficient  to 
establish  an  event  has  occurred.  The 
Bureau  believes  a  30-day  period 
balances  creditors’  interests  in  having 
sufficient  time  to  process  revisions  to 
the  Closing  Disclosure  with  the  interests 
of  consumers  in  receiving  corrected 
disclosures  within  a  reasonable  time 
after  an  event  occurs.  The  Bureau  also 
believes  a  30-day  period  is  reasonable  in 
light  of  existing  requirements  under 
Regulation  X  that  impose  a  30-day 
deadline  after  settlement  to  cure 
tolerance  violations  and  correct 
technical  errors.  Thus,  the  Bureau 
believes  industry  already  has  systems  in 
place  for  conducting  quality-control 
reviews  during  this  period. 

The  30-day  period  also  is  intended  to 
harmonize  the  time  period  creditors 
have  to  cure  tolerance  violations  that 
may  arise  due  to  events  after 
consummation  during  the  course  of 
settlement  under  final  §  1026.19(f)(2)(v). 
The  Bureau  believes  this  will  reduce  the 
number  of  corrected  disclosures 
consumers  may  receive  after  . 
consummation.  Some  post¬ 
consummation  events  covered  by 
§  1026.19(f)(2)(iii)  that  cause  the  Closing 
Disclosure  to  become  inaccurate  also 
may  be  a  tolerance  violation  for  which 
a  creditor  provides  a  cure  under 
§  1026.19(f)(2)(v).  As  discussed  in  more 
detail  in  the  section-by-section  analysis 
of  §  1026.19(f)(2)(vj,  creditors  must 
provide  corrected  disclosures  to  cure  a 
tolerance  violation  no  later  than  60  days 
after  consummation.  Thus,  where  a 
creditor  learns  of  a  toleranceviolation 
attributable  to  a  post-consummation 
event  during  the  30-day  period  after 
consummation,  it  would  comply  with 
§  1026.19(f)(2)(iii)  and  (f)(2)(v)  by 
providing  the  consumer  with  a 
corrected  Closing  Disclosure  that 
reflects  the  tolerance  cure  not  later  than 
30  days  after  receiving  information 
sufficient  to  establish  that  the  event  has 
occurred.  In  addition  to  accommodating 
the  60-day  period  under 
§  1026.19(f)(2)(v),  the  30-day  period 
under  §  1026.19(f)(2)(iii)  accommodates 
the  60-day  period  under 
§  1026.19(f)(2)(iv)  for  providing 
corrected  disclosures  correcting  non¬ 
numeric  clerical  errors.  Thus,  the 
Bureau  believes  the  30-day  period  for 
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providing  corrected  disclosures  under 
§  1026.19(f)(2)(iii)  will  facilitate 
compliance  and  reduce  the  number  of 
corrected  disclosures  received  by 
consumers  after  consummation.  ' 

Final  provisions-.  For  the 
aforementioned  reasons,  the  Bureau  is 
adopting  §  1026.19(f)(2)(iii)  to  provide 
that  if  during  the  30-day  period 
following  consummation,  an  event  in 
connection  with  the  settlement  of  the 
transaction  occurs  that  causes 
disclosures  required  under 
§  1026.19{f){l)(i)  to  become  inaccurate, 
and  such  inaccuracy  results  in  a  change 
to  an  amount  actually  paid  by  the 
consumer  from  that  amount  disclosed 
under  §  1026.19(f)(l)(i),  the  creditor 
shall  deliver  or  place  in  the  mail 
corrected  disclosures  within  30  days  of 
receiving  information  sufficient  to 
establish  that  such  event  has  occurred. 
The  final  rule  and  commentary  use  the 
term  “corrected  disclosures”  rather  than 
“revised  disclosures”  to  reflect  the 
tenhinology  currently  used  with  respect 
to  the  final  TILA  disclosures  in 
Regulation  Z  and  for  greater  consistency 
throughout  §  1026.19(f).  In  addition,  for 
consistency  with  other  requirements 
under  §  1026.19(e)  and(f),  the  final  rule 
also  requires  that  the  creditor  deliver  or 
place  in  the  mail  the  Closing  Disclosure. 

The  final  rule  c^dopts  comment 
19(f)(2)(iii)-l  with  revisions  to  conform 
to  the  final  rule  as  adopted.  The 
comment  restates  §  1026. 19(f)(2)(iii)' and 
contains  a  cross-reference  to  comment 
19(e)(4)(i)-l  for  additional  guidance  on 
when  sufficient  information  has  been 
received  to  establish  that  an  event  has 
occurred  for  the  purposes  of 
§  1026.19(f)(2)(iii).  The  comment 
generally  adopts  the  proposed  examples 
illustrating  the  original  provision,  but 
has  made  conforming  changes  to  reflect 
the  revised  timing  requirements 
applicable  to  §  1026.19(f)(2)(iii)  and  to 
illustrate  how  §  1026.19(f)(2)(iii) 
interacts  with  other  provisions  of  the 
final  rule. 

Comment  19(f)(2)(iii)-l.i  makes  a 
technical  revision  and  omits  language 
from  the  example  in  proposed  comment 
19(f)(2)(iii)-l.i  that  would  have 
illustrated  the  discovery  of  a  fee  change 
on  the  28th  day  after  consummation. 
This  example  is  inapplicable  in  light  of 
the  revision  to  the  timing  requirement 
in  §  1026.19(f)(2)(iii).  Comment 
19(f)(2)(iii)-l.ii  makes  a  technical 
revision  and  revises  the  example  of 
proposed  comment  19(f)(2)(iii)— l.ii  in 
which  transfer  taxes  owed  to  the  State 
differ  from  those  previously  disclosed  to 
illustrate  the  timing  requirements  of 
final  §  1026.19(f)(2)(iii)  and  the 
interaction  of  this  provision  with  final 


§  1026.19(f)(2)(v)  in  which  a  cure  for  a 
tolerance  violation  is  provided. 

Comment  19(f)(2)(iii)-l.iii  modifies 
the  example  in  proposed  comment 
19(f)(2)(iii)-l.iii,  in  which  a  $500 
nuisance  abatement  assessment  is 
discovered  after  consummation.  The 
comment  revises  the  example  to 
illustrate  a  sceneirio  in  which  the  post¬ 
consummation  event  does  not  result  in 
a  change  to  an  amount  actually  paid  by 
the  consumer,  but  does  result  in  such  a 
chemge  for  the  seller,  pursuant  to 
§  1026.19(f)(4)(ii).  Comment 
19(f)(2)(iii)-l.iv  includes  revised 
language  to  clarify  further  the  example 
in  which  the  municipality  in  which  the 
property  is  located  raises  property  tax 
rates  ten  days  after  consummation.  The 
comment  clarifies  that  the  scenario 
illustrated  is  one  in  which  property 
taxes  are  raised  “effective  after  the  date 
on  which  the  settlement  concludes.” 

The  comment  explains  that 
§  1026.19(f)(2)(iii)  does  not  require  the 
creditor  to  provide  the  consumer  with 
corrected  disclosures  because  the 
increase  in  property  tax  rates  is  not  in 
connection  with  the  settlement  of  the 
transaction. 

Final  §  1026.19(f)(2)(iii)  and  its 
associated  commentary  will  prevent 
circumvention  and  evasion  of,  and  will 
facilitate  compliance  with,  TILA,  by 
ensuring  that  consumers  receive 
corrected  disclosures  of  the  final  terms 
and  costs  of  the  transaction,  consistent 
with  section  105(a)  cf  TILA.  The  final 
rule  and  commentary  are  also  adopted 
pursuant  to  the  Bureau’s  authority  to 
implement  section  4  of  RESPA, 
consistent  with  section  19(a)  of  RESPA. 

19(f)(2)(iv)  Changes  Due  to  Clerical 
Errors 

Regulation  X  §  1024.8(c)  generally 
provides  that  an  inadvertent  or 
technical  error  in  completing  the  RESPA 
settlement  statement  shall  not  be 
deemed  a  violation  of  section  4  of 
RESPA  if  a  revised  settlement  statement 
is  provided  within  30  calendar  days 
after  settlement.  Section  130(c)  of  TILA 
provides  that  creditors  and  assignees 
cannot  be  liable  for  bona  fide  errors, 
including  clerical  errors.  TILA  section 
130(b)  contains  a  general  cure  provision, 
which  relieves  creditors  of  civil  liability 
under  certain  circumstances,  including 
if,  within  60  days  of  identifying  an 
error,  the  creditor  notifies  the  person 
concerned  and  makes  whatever 
adjustments  are  necessary.^-*^  RESPA 


“A  creditor  or  assignee  has  no  liability  under 
this  section  or  section  108  or  section  112  for  any 
failure  to  comply  with  any  requirement  imposed 
under  this  chapter  or  chapter  5,  if  within  sixty  days 
after  discovering  an  error,  whether  pursuant  to  a 
final  written  examination  or  notice  issued  under 


does  not  contain  a  general  cure 
provision.  Proposed  §  1026.19(f)(2)(iv) 
would  have  provided  that  a  creditor 
does  not  violate  §  1026.19(f)(l)(i)  if  the 
disclosures  contain  non-numeric 
clerical  errors,  provided  the  creditor 
delivers  corrected  disclosures  as  soon  as 
reasonably  practicable  and  no  later  than 
30  days  after  consummation.  The 
Bureau  proposed  this  provision 
pursuant  to  its  authority  under  sections 
105(a)  of  TILA  and  19(a)  of  RESPA. 
Proposed  comment  19(f)(2)(iv)-l  would 
have  clarified  that  clerical  errors  are 
errors  such  as  typographical  errors,  or 
other  minor  errors  that  do  not  affect  the 
amount  owed  by  the  consumer.  The 
Bureau  solicited  feedback  on  whether 
the  regulations  should  provide 
flexibility  for  numeric  clerical  errors, 
and  how  such  flexibility  could  be 
provided  without  undermining  the 
reliability  of  the  disclosures  provided  to 
consumers  at  or  before  consummation. 

Comments 

Commenters  requested  that  the 
Bureau  provide  more  definitions  aijd 
clarification  of  §  1026.l9(f)(2)(iv).  Two 
consumer  advocacy  groups  submitting  a 
joint  comment  requested  that  the 
Bureau  clarify  that  a  clerical  error  under 
§  1026.19(f)(2)(iv)  should  not  include 
any  error  regarding  the  “actual  terms  of 
the  transaction.”  They  also  stated  that  if 
an  error  is  discovered  before 
consummation,  a  revised  disclosure 
should  be  provided  no  later  them 
consummation.  The  commenters 
recommended  that  the  final  rule  include 
in  commentary  an  example  of  a  lion- 
numeric  error  that  would  not  be 
considered  “clerical”  that  would  require 
redisclosure  before  consummation. 

A  GSE  explained  that  it  is  not 
uncommon  that  clerical  errors  are 
noticed  months  after  consummation 
when  a  loan  file  undergoes  quality- 
control  review  by  a  secondary  market 
investor.  The  commenter  recommended 
that  the  timing  of  §  1026.19(f)(2)(iv) 
should  be  harmonized  with 
§  1026.19(f)(2)(iii),  and  that  creditors 
should  be  required  to  provide  a  revised 
disclosure  within  seven  business  days 
of  being  notified  of  the  error,  regardless 
of  how  long  after  consummation  the 
error  was  discovered.  A  trade 


section  108(e)(1)  or  through  the  creditor’s  or 
assignee’s  own  procedures,  and  prior  to  the 
institution  of  an  action  under  this  section  or  the 
receipt  of  written  notice  of  the  error  from  the 
obligor,  the  creditor  or  assignee  notifies  the  person  . 
concerned  of  the  error  and  makes  whatever 
adjustments  in  the  appropriate  account  are 
necessary  to  assure  that  the  person  will  not  be 
required  to  pay  an  amount  in  excess  of  the  charge 
actually  disclosed,  or  the  dollar  equivalent  of  the 
annual  percentage  rate  actually  disclosed, 
whichever  is  lower.”  15  U.S.C.  1640(b). 
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association  representing  banks 
requested  that  the  cure  period  be 
extended  from  30  days  to  90  days  to 
account  for  quality  control  cycles. 

In  addition  to  non-numeric  errors, 
commenters  requested  that  the  rule 
address  numeric  errors.  A  large  bank  . 
requested  that  new  exception  should  be 
added  for  redisclosures  required  due  to 
numerical  typographical  errors,  without, 
any  dollar  amount  or  other  threshold.  A 
title  insurance  company  stated  that  the 
rule  should  provide  flexibility  for 
“numeric  clerical  errors,”  subject  to  the 
Bureau’s  promulgation  of  a  specific 
definition  of  the  term  and  providing 
specific  examples.  The  commenter 
recommended  that  the  fined  rule  include 
a  definition  of  “numeric  clerical  errors” 
limited  to  inadvertent  misstatements  of 
charges  known  by  or  previously 
disclosed  to  the  consumer,  where  the 
creditor  can  document  such  knowledge. 
Another  title  insurance  company 
conunenter  recommended  that  numeric 
errors  include  errors  that  do  not  affect 
the  consumer.  A  title  insvuance 
company  stated  that,  for  overstatement 
and  understatement  errors,  creditors 
should  be  required  to  provide  a  revised 
Closing  Disclosure  within  the  timeframe 
under  §  1026.19(f)(2)(iv).  A  title 
insurance  company  stated  that,  for 
understatement  errors,  creditors  should 
provide  a  revised  "Closing  Disclosure  at 
or  before  consummation  and  be  able  to 
collect  additional  amounts  owed  by  the 
consumer,  subject  to  the  proposed  $100 
de  minimis  threshold. 

A  large  bank  requested  that  the  final 
rule  exempt  numerical  typographical 
errors,  without  regard  to  any  dollar 
amount  or  threshold,  such  as  when  a  fee 
correctly  stated  on  the  Loan  Estimate  as 
a  $2,000  fee  is  mistakenly  stated  on  the 
initial  Closing  Disclosure  as  a  $200  fee. 
A  trade  association  representing  banks 
suggested  that,  if  a  fee  is  listed  in  the 
wrong  category  of  the  Closing 
Disclosure,  but  the  correct  amount  is 
disclosed,  a  corrected  Closing 
Disclosure  should  be  provided  at 
consummation. 

Final  Rule 

Final  §  1026.19(f)(2)(iv)  is  adopted 
substantially  as  proposed.  The  final  rule 
provides  a  60-day  period  for  providing 
corrected  disclosures  and  omits  the 
requirement  that  creditors  provide 
revised  disclosures  “as  soon  as 
reasonably  practicable.”  The  final  rule 
adopts  comment  19(f)(2)(iv)-l 
substantially  as  proposed,  modified  as 
discussed  above  and  to  conform  to  the 
final  rule. 

By  finalizing  1026.19(f)(2)(iv),  the 
Bureau  does  not  intend  to  modify  the 
scope  or  applicability  of  TILA  section 


130(b)  or  (c),  which  sets  forth  treatment 
for  errors  related  to  certain  disclosures. 
The  proposal  would  have  incorporated 
existing  requirements  in  Regulation  X 
that  clarify  whether  certain  technical 
errors  constitute  a  violation  of  RESPA 
section  4.  By  finalizing  this  requirement 
in  §  1026.19(f)(2)(iv),  the  Bureau  intends 
only  to  clarify  that  a  creditor  does  not 
violate  §  1026.19(f)(l)(i)  if  the  creditor 
corrects  a  non-numeric  clerical  error 
within  the  first  60  days  of 
consummation.  The  Bureau  does  not 
intend  to  affect  statutory  liaWlity 
provisions  for  other  types  of  errors. 

Thus,  the  Bureau  does  not  believe  it  is 
necessary  to  define  numeric  errors  and 
address  how  they  must  be  cured  in 
§1026.19(f)(2)(iv). 

Moreover,  the  Bureau  does  not  believe 
it  would  be  appropriate  to  create  a 
category  of  “numeric  clerical  errors,” 
such  as  those  limited  to  inadvertent 
misstatements  of  charges  known  by  or 
previously  disclosed  to  the  consumer 
where  the  creditor  can  document  such 
knowledge.  The  Bureau  does  not  believe 
the  fact  that  a  charge  was  disclosed  in 
a  different  manner  to  a  consumer  before 
an  incorrect  disclosure  was  provided  is 
material  for  purposes  of  classifying  a 
clerical  error.  The  Bureau  is  concerned 
such  a  classification  could  undermine 
the  value  of  the  disclosures,  which 
consumers  should  be  able  to  rely  on  for 
accuracy.  The  Bureau  also  declines  to 
classify  errors  based  on  whether  they 
include  errors  that  affect  the  consumer. 
The  disclosures  required  under 
§-1026.19(f)(l)(i)  are  required  because 
they  contain  information  relevant  to 
» costs  associated  with  the  transaction, 
which  inherently  affects  the  consumer. 

The  Bureau  does  not  believe 
correcting  non-numeric  clerical  errors 
will  impose  a  significant  compliance 
burden  because  curing  such  errors  can 
be  done  by  providing  corrected 
disclosures  rather  than  making 
substantial  revisions  to  the  Consumer’s 
account.  The  Bureau  also  notes  that  it 
has  harmonized  the  timing  requirements 
for  providing  corrected  disclosures 
under  1026.19(f){2)(v)  in  the  final  rule, 
to  require  that  creditors  deliver 
corrected  disclosures  documenting  a 
cure  for  tolerance  violations  no  later 
than  60  days  after  consummation.  The 
Bureau  believes  this  approach  will  limit 
the  number  of  corrected  disclosures 
received  by  consumers  and  will 
facilitate  compliance  with  the 
disclosure  requirements. 

In  response  to  comments,  the  final 
rule  includes  an  example  of  a  non¬ 
numeric  error  in  comment  19(f)(2){iv)- 
1  that  would  not  be  considered 
“clerical.”  However,  the  Bureau 
declines  to  clarify  that  a  clerical  error 


does  not  include  any  error  regcurding  the 
actual  terms  of  the  transaction  because 
such  language  could  cause  confusion. 
The  requirement  to  disclose  the  actual 
terms  erf  the  transaction  covers  a  wide 
array  of  disclosures  and 
§  1026.19(f)(2)(iv)  applies  to  a  narrow 
set  of  errors. 

The  final  rule  revises  the  proposed 
30-day  period  to  a  60-day  period  and 
removes  the  condition  that  revised 
disclosures  be  provided  “as  soon  as 
reasonably  practicable.”  The  Bureau 
believes  harmonizing  the  timing 
requirements  with  the  timing 
requirements  applicable  to 
§  1026.19(f)(2)(v)  will  facilitate 
compliance  by  helping  creditors 
coordinate  providing  corrected 
disclosures  that  also  set  forth  cures  for 
tolerance  violations.  As  discussed  in  the 
section-by-section  analysis  of 
§  1026.19(f){2)(v),  the  Bureau  believes  a 
60-day  period  is  warranted  to  facilitate 
compliance  in  jurisdictions  in  which 
settlement  may  conclude  after 
consummation.  The  final  rule  omits  the 
“as  soon  as  reasonably  practicable” 
language  to  set  forth  a  clear  deadline  for 
compliance.  The  Bureau  does  not 
believe  removing  this  language  or 
extending  the  period  for  providing 
corrected  disclosures  will  harm 
consumers  because  the  risk  posed  by 
disclosures  that  contain  a  non-numeric, 
clerical  error  is  minimal. 

The  final  rule  and  commentary  use 
the  term  “corrected  disclosures”  rather 
than  “revised  disclosures”  to  reflect  the 
terminology  currently  used  with  respect 
to  the  final  TILA  disclosures  in 
Regulation  Z  and  for  greater  consistency 
throughout  §  1026.19(f).  In  addition,  for 
consistency  with  other  provisions  of 
§  1026.19(f),  the  final  rule  also  requires 
the  creditor  deliver  or  place  in  the  mail 
a  corrected  Closing  Disclosure. 

Finar§  1026.19(f)(2)(iv)  and  comment 
19(f)(2)(iv)-l  will  prevent 
circumvention  and  evasion  of,  and  will 
facilitate  compliance  with,  TILA,  by 
ensuring  that  consumers  receive 
corrected  disclosures  consistent  with 
section  105(a)  of  TILA.  The  final  rule 
and  commentary  also  will  result  in  the 
elimination  of  kickbacks,  referral  fees, 
and  other  practices  that  tend  to  increase 
unnecessarily  the  costs  of  certain 
settlement  services  by  ensuring  that  the 
consumer’s  records  correctly  reflect  the 
terms,  payments,  and  entities  involved 
in  the  transaction,  consistent  with 
section  19(a)  of  RESPA. 

19(f)(2)(v)  Refunds  Related  to  the  Good 
Faith  Analysis 

Neither  RESPA  nor  Regulation  Z 
expressly  requires  creditors  to  refund 
money  to  the  consumer  based  on 
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variations  between  the  disclosed 
estimated  costs  of  settlement  services 
and  the  amounts  for  such  settlement 
services  actually  paid  by  the  consumer 
at  consummation.  Regulation  X 
§  1024. 7(i),  however,  provides  that  a 
lender  or  mortgage  broker  violates 
section  5  of  RESPA  if  any  charges  at 
settlement  exceed  the  charges  listed  on 
the  RESPA  GEE  by  more  than  the 
permitted  tolerances,  provided, 
however,  that  the  loan  originator  may 
cure  the  tolerance  violation  by 
reimbursing  to  the  borrower  the  amount 
by  which  the  tolerance  was  ej^ceeded  at 
settlement  or  within  30  calendar  days 
after  settlement.  As  noted  above,  section 
130  of  TILA  has  a  similar  provision, 
with  respect  to  civil  liability,  which 
relieves  creditors  and  assignees  of  civil 
liahility  under  certain  circumstances, 
including  if,  within  60  days  of 
identifying  an  error,  the  creditor  notifies 
the  person  concerned  and  makes 
whatever  adjustments  are  necessary  to 
assure  that  the  person  will  not  be 
required  to  pay  an  amount  in  excess  of 
the  charge  actually  disclosed. 

Accordingly,  proposed 
§  1026.19(f)(2)(v)  would  have  provided 
that,  if  amounts  paid  by  the  consumer 
exceed  the  amounts  specified  under 
§  1026.19(e)(3)(i)  or  (ii),  the  creditor 
complies  with  §  1026.19(e)(l)(i)  if  the 
creditor  refunds  the  excess  to  the 
consumer  as  soon  as  reasonably 
practicable  and  no  later  than  30  days 
after  consummation,  and  the  creditor 
complies  with  §  1026.19(f)(l){i)  if  the 
creditor  provides  revised  disclosures 
that  reflect  such  refund  as  soon  as 
reasonably  practicable  and  no  later  than 
30  days  after  consummation.  The 
Bureau  proposed  this  provision 
pursuant  to  its  authority  under  sections 
105(a)  of  TILA,  19(a)  of  RESPA,  and, 
with  respect  to  residential  mortgage 
loans,  section  1405(b)  of  the  Dodd-Frank 
Act. 

Proposed  comment  19(f)(2)(v)-l 
would  have  discussed  refunds  related  to 
•  the  good  faith  analysis.  The  proposed 
comment  would  have  explained  the 
requirement  under  §  1026.19(f)(2)(v) 
providing  that,  if  amounts  paid  by  the 
consumer  exceed  the  amounts  specified 
under  §  1026.19(e)(3)(i)  or  (ii),  the 
creditor  does  not  violate 
§  1026.19(e)(l)(i)  if  the  creditor  delivers 
disclosures  revised  to  reflect  the  refund 
of  such  excess  as  soon  as  reasonably 
practicable  and  no  later  than  30  days 
after  consummation.  This  proposed 
comment  also  would  have  included 
illustrative  examples  of  these 
requirements. 


Comments 

Several  commenters  believed  that  the 
cure  period  was  too  narrow,  would  not 
give  creditors  sufficient  time  to  conduct 
audit  reviews  or  provide  an  incentive  to 
cure  violations  after  the  30-day  period, 
and  appeared  arbitrary.  Commenters 
explained  that  mortgage  lending  is  a 
cyclical  business  and  a  30-day  period 
would  be  too  short  when  lending  is 
active.  A  large  bank  commenter  stated 
that  a  30-day  period  could  prove 
impracticable  when  a  creditor  is 
reviewing  loans  purchased  from  a 
correspondent  lender.  The  commenter 
stated  that  the  Bureau  proposed  to  adopt 
the  Regulation  X  30-day  cure  period  but 
did  not  explain  why  it  did  not  adopt 
TILA’s  cure  period  or  offer  any  data -that 
would  suggest  the  period  under  TILA 
section- 130  did  not  provide  adequate 
consumer  protection. 

Bank  and  trade  associations 
representing  banks  and  financial 
companies  also  requested  that  the  cure 
period  be  measured  from  the  discovery 
of  an  error  rather  than  from 
consummation,  consistent  with  TILA 
section  130.  Commenters  explained  that 
certain  violations  are  known  at  or  before 
consummation,  so  the  cure  period 
would  be  measured  from  that  point  in 
time.  Commenters  also  explained  that 
cure  periods  measured  more  than  30 
days  from  consummation  would 
provide  an  incentive  for  creditors  to 
correct  errors  discovered  as  part  of 
quality  control  testing  that  occurs  more 
than  30  days  after  consummation.  One 
large  bank  commenter  recommended 
that  cures  be  provided  within  30  days 
of  discovery  of  an  error.  A  community 
bank  holding  company  commenter 
stated  that  a  90-day  period  would  give 
creditors  additional  time  to  conduct 
audit  reviews.  A  large  bank  and  a  trade 
association  representing  banks  and 
financial  companies  recommended  a 
cure  period  from  the  date  an  error  is 
discovered,  consistent  with  TILA 
section  130.  Several  commenters  , 
recommended  a  60-day  cure  period 
measured  firom  the  discovery  of  an  error. 
A  trade  association  representiijg  banks 
and  financial  companies,  a  community 
bank,  and  a  law  firm  commenter 
believed  that  a  90-day  cure  period  was 
appropriate,  for  example,  to  account  for 
periods  of  more  active  mortgage  lending 
and  in  light  of  changes  in  industry 
practice  that  have  extended  quality 
control  periods  to  comply  with 
additional  regulations.  A  trade 
association  representing  banks  and 
financial  companies  requested  that  the 
final  rule  distinguish  between 
intentional  and  unintentional  violations 


and  that  an  extended  cure  period  be 
permitted  for  unintentional  violations. 

A  consumer  advocacy  group 
commenter  stated  that  creditors  should 
be  limited  to  correcting  errors  before 
litigation,or  rescission,  and  that  the  final 
rule  should  clarify  that  creditors  may 
only  correct  errors  before  the  consumer 
notifies  the  creditor  of  an  error.  The 
commenter  explained  that,  absent 
clarification,  there  would  likely  be 
litigation  oyer  what  constitutes  a  good 
faith  error  and  what  notice  to  a  creditor 
triggers  the  time  period  for  the  creditor 
to  correct  the  error  without  facing 
liability.  The  commenter  believed  that 
such  a  rule  would  help  consumers 
exercise  the  right  of  rescission  because 
it  would  prevent  creditors  from  making 
a  correction  to  avoid  triggering 
rescission  rights.  The  commenter  also 
requested  that  the  final  rule  contain  a 
presumption  that  systemic  errors  are  not 
good  faith  errors  because  such  errors  are 
unlikely  to  arise  in  the  presence  of 
adequate  policies  and  procedures. 

Two  consumer  advocacy  groups 
submitting  a  joint  comment  requested 
clarification  on  how  refunds  would  be 
provided  to  prevent  unjust  enrichment 
by  creditors  that  exceed  the  good  faith 
estimate  tolerances  when  a  consumer 
finances  closing  costs.  The  commenters 
were  concerned  that,  if  the  creditor 
simply  issues  a  cash  refund,  the 
consumer  would  continue  paying 
interest  on  the  financed  closing  costs. 
The  commenters  set  forth  an  example  in 
which  a  borrower  finances  $100  of 
closing  costs  in  a  30-year  mortgage  loan 
having  an  eight  percent  fixed  annual 
rate,  and  the  creditor  sends  the 
consumer  a  $100  refund  check, 
illustrating  that  the  creditor  will  still 
earn  $240  on  that  refund  over  the  life  of 
the  loan  unless  the  borrower  sends  an 
extra  $100  payment  to  her  mortgage 
servicer. 

The  commenters  explained  that 
typical  consumers  are  unlikely  to  realize 
they  must  use  the  refund  check  to  pay 
down  the  loan  to  avoid  being  charged 
additional  interest.  The  commenters 
recommended  that  the  final  rule  add  a 
requirement  specifying  that,  whenever  a 
consumer  finances  any  closing  costs,  the 
creditor  must  apply  any  refund  as  a 
credit  against  the  principal  balance  of 
the  loan,  up  to  the  amount  of  closing 
costs  financed. 

Commenters  also  requested 
clarification  on  the  mechanics  for 
tolerance  cures.  A  community  bank 
commenter  asked  whether  a  revised 
Closing  Disclosure  must  be  provided 
with  the  refund.  A  trade  association 
representing  banks  and  financial 
companies  requested  that  the  final  rule 
clarify  whether  settlement  agents  may 
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cure  a  tolerance  violation.  A  law  firm 
commenter  asked  that  the  final  rule 
clarify  that  a  person’s  non-compliance 
with  the  rule  during  the  cure  period 
would  not  constitute  a  violation. 

Final  Rule 

The  Bureau  has  considered  the 
comments  on  this  issue  and  has 
determined  to  finalize  §  1026.19(fK2)(v) 
with  a  60-day  period  as  the  deadline  for 
providing  refunds  for  tolerance  cures 
and  corrected  disclosures  reflecting  the 
refund.  While  Regulation  X  §  1024. 7(i) 
permits  loan  originators  to  cure 
tolerance  violations  hy  reimbursing  to 
the  borrower  the  amount  by  which  the 
tolerance  was  exceeded  at  settlement  or 
within  30  calendar  days  after 
settlement,  the  Bureau  believes  a  60-day 
period,  measured  from  consummation, 
is  warranted  in  light  of  the  revisions  to 
§  1026.19(e)(3)  with  respect  to  the  good 
faith  estimate  requirements  and  to 
§  1026.19(f)(2)(iii)  with  respect  to  post¬ 
consummation  events. 

Under  §  1026.19(e)(3)(i),  an  estin>ated 
closing  cost  disclosed  pursuant  to 
§  1026.19(e)  is  in  good  faith  if  the  charge 
paid  by  or  imposed  on  the  consumer 
does  not  exceed  the  amount  originally 
disclosed  under  §  1026.19(e)(l)(i), 
except  as  otherwise  provided  in 
§  1026.19(e)(3)(ii)  through  (iv). 

Comment  19(e)(3)(i)-2  clarifies  that,  for 
purposes  of  §  1026.19(e),  a  charge  “paid 
by  or  imposed  on  the  consumer”  refers 
to  the  final  amount  for  the  charge  paid 
by  or  imposed  by  the  consumer  at 
consummation  or  settlement,  whichever 
is  later.  Thus,  in  jurisdictions  where 
settlement  occurs  after  consummation, 
some  tolerance  violations  may  not  be 
known  until  some  time  after 
consummation.  The  Bureau  believes 
creditors  in  those  jurisdictions  should 
be  permitted  to  have  sufficient  time  to 
provide  refunds  for  tolerance  violations 
that  may  not  be  known  until  after 
consummation,  and  that  a  60-day  period 
after  consummation  will  account  for 
jurisdictions  in  which  settlement  occurs 
after  consummation. 

Because  Regulation  X  currently 
provides^creditors  a  30-day  period  after 
“settlement”  to  cure  tolerance 
violations,  the  Bureau  believes  a  60-day 
period  after  consummation  under  the 
final  rule  will  give  all  creditors 
sufficient  time  to  cure  tolerance 
violations.  As  discussed  in  the  .section- 
by-section  analysis  of  §  1026.19(f)(2)(iii), 
creditors  may  need  to  make  revisions  for 
subsequent  events  occurring  within  30 
days  after  consummation.  Because  a 
revision  under  §  1026.19(f)(2)(iii)  may 
result  in  a  tolerance  violation,  the 
Bureau  believes  it  is  necessary  to  ensure 
creditors  have  a  30-day  period  to  cure 


such  violations  and  provide  corrected 
disclosures. 

The  Bureau  believes  that  providing 
creditors  with  sufficient  time  to  obtain 
revised  cost  information,  revise  the 
integrated  disclosures,  prepare 
payments  for  such  revised  costs  or  the 
cures  to  be  paid  to  consumers,  and 
deliver  such  payments  to  consumers 
will  facilitate  compliance  and  ensure 
accurate  disclosures  and  payments  for 
consumers.  The  final  rule  also  removes 
the  condition  that  refunds  and  revised 
disclosures  be  provided  “as  soon  as 
reasonably  practicable,”  which  the 
Bureau  believes  will  facilitate 
compliance  by  establishing  a  bright-line 
standard  by  which  revised  disclosures 
must  be  mailed  or  delivered. 

The  Bureau  does  not  believe 
lengthening  the  cure  period  to  60  days 
after  consummation  will  significahtly 
undermine  an  existing  consumer 
protection  because  it  is  synchronous 
with  the  cure  period  under  TILA  section 
130(b)  for  errors  corrected  within  60 
days  of  discovery  of  the  error  and 
because  the  cure  will  be  provided  in  the 
form  of  a  refund.  The  final  rule  does  not 
extend  the  cure  period  further  than  60 
days  after  consummation  or  measure  it 
from  a  date  other  than  consummation. 
The  Bureau  believes  that  doing  so 
would  undermine  the  incentive  for 
creditors  to  conduct  quality  control 
reviews  as  soon  as  reasonably 
practicable  after  consummation.  In 
addition,  the  Bureau  notes  that  creditors 
currently  must  provide  tolerance  cures 
within  30  days  of  settlement  under 
Regulation  X  §  1024. 7(i).  Accordingly,  a 
60-day  period  after  consummation  may 
ease  burden  on  creditors. 

The  final  rule  does  not  adopt  different 
rules  for  curing  intentional  and 
unintentional  violations.  While  TILA 
section  130(c)  contains  special  liability 
provisions  for  unintentional  violations, 
the  Bureau  does  not  believe  it  would  be 
appropriate  to  condition  tolerance  cures 
based  on  whether  a  violation  was 
intentional.  The  Bureau  believes  an 
objective,  bright-line  standard  serves  the 
interests  of  consumers,  the  supervisory 
activities  pf  regulatory  agencies,  and 
industry  compliance  better  than  a 
timing  standard  that  depends  on  a  fact¬ 
intensive  inquiry. 

The  final  rule  does  not  expressly  limit 
a  creditor’s  ability  to  correct  errors  to 
situations  before  a  consumer  has 
notified  the  creditor  of  the  error.  The 
Bureau  has  determined  to  follow  the 
current  Regulation  X  cure  provision  for 
increases  beyond  the  limitations  set 
forth  in  §  1026.19(e)(3),  which  does  not 
contain  the  type  of  limitation  requested 
by  the  commenter.  As  noted  above,  the 


Bureau  is  not  seeking  to  alter  the 
liability  provisions  under  TILA. 

For  the  aforementioned  reasons,  the 
final  rule  adopts  a  60-day  period  for 
curing  tolerance  violations  and 
providing  revised  disclosures.  The  final 
rule  removes  the  proposed  requirement 
that  the  disclosures  be  provided  “as 
soon  as  reasonably  practicable.”  Final 
§  1026.19(f)(2)(v)  provides  that,  if 
amounts  paid  by  the  consumer  exceed 
the  amounts  specified  under 
§  1026.19((e)(3)(i)  or  (ii),  the  creditor 
complies  with  §  1026.19(e)(l)(i)  if  the 
creditor  refunds  the  excess  to  the 
consumer  no  later  than  60  days  after 
consummation,  and  the  creditor 
complies  with  §  1026.19(f)(l)(i)  if  the 
creditor  delivers  or  places  in  the  mail 
corrected  disclosures  that  reflect  such 
refund  no  later  than  60  days  after 
consummation.  The  Bureau  adopts 
comment  19(f)(2)(v)-l,  revised  to 
conform  to  the  final  rule.  In  addition, 
for  clarity,  the  example  in  the  comment 
has  been  modified  to  use  the  term 
“consummation”  instead  of  “closing,” 
and  explains  how  the  creditor  in  this 
example  complies  with 
§  1026.19(e)(l)(i)  and  (f)(l)(i)  where  a 
tolerance  cure  and  corrected  disclosures 
must  be  provided.  The  final  rule  and 
commentary  use  the  term  “corrected 
disclosures”  rather  than  “revised 
disclosures”  to  reflect  the  terminology 
currently  used  with  respect  to  the  final 
TILA  disclosures  in  Regulation  Z  and 
for  greater  consistency  throughout 
§  1026.19(f).  In  addition,  for  consistency 
with  other  requirements  under 
§  1026.19(f),  the  final  rule  requires  the 
creditor  to  deliver  or  place  in  the  mail 
the  corrected  Closing  Disclosure. 

Commenters  asked  whether 
settlement  agents  may  cure  tolerance 
violations.  Under  the  final  rule, 
although  creditors  are  responsible  for 
complying  with  the  good  faith  tolerance 
requirements  and  are  responsible  for 
providing  cures,  see  §  1026.19(e)(3), 
settlement  agents  may  provide  revised 
disclosures  in  accordance  with 
§  1026'.19(f)(l)(v). 

Commenters  asked  how  tolerance 
cures  would  be  documented  on  revised 
disclosures,  and  some  commenters 
requested  that  the  final  rule  provide 
clarification  on  how  refunds  must  be 
provided  in  the  event  that  a  creditor 
exceeds  tolerances  when  a  consumer 
finances  closing  costs.  If  the  amounts 
paid  by  the  consumer  exceed  the 
amounts  specified  under 
§  1026.19(e)(3)(i)  or  (e)(3)(ii), 

§  1026.19(f)(2)(v)  requires  the  creditor  to 
refund  the  excess  to  the  consumer. 
Comment  19(f)(2)(v)-l  includes  a  cross- 
reference  to  comment  38(h)(3)-2,  which 
provides  guidance  on  disclosing 
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refunds.  With  respect  to  providing 
refunds  where  closing  costs  are 
financed,  as  described  by  commenters,  - 
the  Bureau  does  not  believe  it  is 
practicable  to  provide  guidance  on  the 
variety  of  situations  in  which  refunds 
may  be  provided,  particularly  because 
consumers  may  have  different 
preferences  for  how  they  wish  to  apply 
refunds. 

A  commenter  asked  that  the  final  rule 
clarify  that  a  person’s  non-compliance 
with  the  rule  during  the  cure  period 
would  not  constitute  a  violation.  Final 
§  1026.19(f)(2)(v)  provides  that  if 
amounts  paid  by  the  consumer  exceed 
the  amounts  specified  under 
§  1026.19(e){3)(i)  or  (ii),  the  creditor 
complies  with  §  1026.19(e)(l)(i).if  the 
creditor  refunds  the  excess  to  the 
consumer  no  later  than  60  days  after 
consummation,  and  the  creditor 
complies  with  paragraph 
§  1026.19(f)(l)(i)  ifjhe  creditor  delivers 
or  places  in  the  mail  corrected 
disclosures  that  reflect  such  refund  no 
later  than  60  days  after  consummation. 
Thus,  creditors  do  not  violate 
§  1026.19(e)  or  (f)  in  connection  with 
the  refund  changing  the  disclosures  if 
they  provide  corrected  disclosures  in 
accordance  with  the  timeframe  in  the  * 
final  rule. 

This  final  rule  and  commentary  will 
enable  meaningful  disclosure  of  credit 
terms,  prevent  circumvention  and 
evasion  of  TILA,  and  will  facilitate 
compliance  with  TILA  by  enabling 
creditors  to  refund  amounts  collected  in 
excess  of  the  good  faith  requirements, 
consistent  with  TILA  section  105(a). 

This  also  will  result  in  the  meaningful 
advance  disclosure  of  settlement  costs 
and  the  elimination  of  kickbacks, 
referral  fees,  and  other  practices  that 
tend  to  increase  unnecessarily  the  costs 
of  certain  settlement  services  by 
enabling  creditors  to  refund  amounts 
collected  in  excess  of  the  good  faith 
requirements,  thereby  furthering  the 
meaningfulness  and  reliability  of  the 
estimated  disclosures,  consistent  with 
section  19(a)  of  RESPA. 

19(f)(3)  Charges  Disclosed 
19(f)(3)(i)  Actual  Charge 

Section  4  of  RESPA  provides  that  the 
settlement  statement  shall  contain  “all 
charges  imposed  upon  the  borrower”  in 
connection  with  the  settlement.  12 
U.S.C.  2603(a).  Regulation  X 
§  1024.8(b)(1)  currently  provides  the 
general  rule  that  the  settlement  agent 
shall  state  the  actual  charges  paid  by  the 
borrower  and  seller  on  the  RESPA 
settlement  statement.  The  Bureau 
proposed  §  1026.19(f)(3)(i),  which 
would  have  provided  that  the  amount 


imposed  upon  the  consumer  for  any 
settlement  service  shall  not  exceed  the 
amount  actually  received  by  the  service 
provider  for  that  service,  except  if  the 
charge  is  an  average  charge,  as  provided 
under  §  1026.19(f)(3)(ii).  The  Bureau 
proposed  this  provision  pursuant  to  its 
authority  under  section  105(a)  of  TILA, 
section  19(a)  of  RESPA,  Dodd-Frank  Act 
section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b). 

Proposed  comment  19(f)(3)(i)-l 
would  have  explained  that 
§  1026.19(f)(3)(i)  provides  the  general 
rule  that  the  amount  imposed  upon  the 
consumer  for  any  settlement  service 
shall  not  exceed  the  amount  actually 
received  by  the  service  provider  for  that 
service.  The  comment  would  have 
explained  further  that,  except  as 
otherwise  provided  in  §  1026.19(f)(3)(ii), 
a  creditor  violates  §  1026.19(f)(3)(i)  if 
the  amount  imposed  upon  the  consumer 
exceeds  the  amount  actually  received  by 
the  service  provider  for  that  service. 

The  Bureau  explained  that  the 
proposed  rule  would  prevent 
circumvention  and  evasion  of,  and  will 
facilitate  compliance  with,  TILA  by 
requiring  disclosure  of  the  actual  terms 
and  costs  of  the  transaction,  consistent 
with  section  105(a)  of  TILA.  The  Bureau 
also  explained  that  the  proposed  rule 
would  implement  the  requirements  of 
RESPA  section  4,  pursuant  to  the-  ' 
Bureau’s  implementation  authority 
under  RESPA  section  19(a),  which  also 
would  result  in  the  elimination  of 
kickbacks,  referral  fees,  and  other 
practices  that  tend  to  increase 
unnecessarily  the  costs  of  certain 
settlement  services,  consistent  with 
RESPA  sections  2(b)  and  8.  The  Bureau 
explained  that  the  proposed  rule  also 
would  ensure  that  the  features  of  the 
consumer’s  mortgage  loan  are  fully  and 
accurately  disclosed  to  the  consumer, 
consistent  with  Dodd-Frank  Act  section 
1032(a).  The  Bureau  further  explained 
that  the  proposed  rule  would  improve 
consumer  awareness  and  understanding 
of  transactions  involving  residential 
mortgage  loans  and  is  in  the  interest  of 
consumers  and  in  the  public  interest, 
consistent  wkh  Dodd-Frank  Act  section 
1405(b). 

The  Bureau  received  few  comments 
on  this  aspect  of  the  proposal.  A  trade 
association  representing  banks 
explained  that  the  proposed  rule 
appears  to  impose  a  zero  tolerance  on 
charges  imposed  on  consumer,  unless 
average  charges  are  used.  The 
commenter  explained  that,  under 
Regulation  Z  §  1026.4(c)(7),  certain 
third-party  fees  are  excluded  from  the 
finance  charge  if  they  are  “bona  fide.” 
The  commenter  explained  that  creditors 


have  some  protection  against 
inadvertent  mistakes  because  of  the 
$100  finance  charge  tolerance  under 
§  10^6. 18(d)(1).  The  commenter 
recommended  that  the  final  rule  include 
a  $100  tolerance,  adjusted  annually,  for 
charges  disclosed  on  the  Closing 
Disclosme.  One  individual  escrow  agent 
requested  that  the  Bureau  clarify  how 
settlement  agents  must  balance  their 
accounts  if  the  amount  of  the  title  policy 
is  not  the  actual  premium.  The  Bureau 
has  addressed  questions  with  respect  to 
specific  disclosures  in  the  applicable 
se(5tion-by-section  analyses  of  §  1026.38.  - 
The  Bureau  has  considered  the 
comment  from  the  trade  association  and 
has  determined  to  adopt  the 
§  1026.19(f)(3)(i)  and  its  associated 
commentary  substantially  as  proposed, 
under  the  authority  described  in  the 
proposal,  with  technical  revisions  to 
amend  the  reference  to  “service 
provided,”  and  refers  instead  to 
“settlement  service  provider”  for  clarity. 
The  final  rule  does  not  include  a  $100 
tolerance  for  settlement  charges  that 
may  be  inaccurately  disclosed.  The 
charges  disclosed  on  the  Closing 
Disclosure  are  subject  to  the  accuracy 
standards  in  §  1026.19(f)(l)(i).  In 
addition,  the  final  rule  affords  creditors 
more  flexibility  with  respect  to  events 
occurring  after  consummation  that  mcike 
the  previous  disclosures  inaccurate.  In 
addition,  as  noted  above,  the  Bureau 
does  not  intend  to  alter  the  existing 
provisions  under  TILA  section  130 
regarding  the  curing  of  errors  by 
creditors. 

19(f)(3)(ii)  Average  Charge 

As  part  of  HUD’s  2008  RESPA  Final 
Rule,  HUD  adopted  a  limited  exception 
to  the  requirement  that  the  settlement 
statement  shall  contain  the  amount 
imposed  on  the  borrower,  which  shall 
not  be  more  than  the  amount  received 
by  the  settlement  service  provider.  See 
12  U.S.C.  2603(a),  2607(b).  Under 
current  Regulation  X,  a  lender  or 
settlement  service  provider  may  chcirge 
more  for  a  settlement  service  than  the 
amount  paid  for  that  service  if  the 
charge  is  an  average  charge. 

Specifically,  Regulation  X  §  1024.8(b) 
provides  that  the  average  charge  for  a 
settlement  service  shall  be  no  more  than 
the  average  amount  paid  for  a  settlement 
service  by  one  settlement  service 
provider  to  another  settlement  service 
provider  on  behalf  of  borrowers  and 
sellers  for  a  particular  class  of 
transactions  involving  federally  related 
mortgage  loans,  and  that  the  total 
amounts  paid  by  borrowers  and  sellers 
for  a  settlement  service  based  on  the  use 
of  an  average  charge  may  not  exceed  the 
total  amounts  paid  to  the  providers  of 
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that  service  for  the  particular  class  of 
transactions. 

Section  1024.8(b)(2)  also  provides 
that,  the  settlement  service  provider 
shall  define  the  particular  class  of 
transactions  for  purposes  of  calculating 
the  average  charge  as  all  transactions 
involving  federally  related  mortgage 
loans  for  a  period  of  time  as  determined 
by  the  settlement  service  provider,  but 
not  less  than  30  calendar  days  and  not 
more  than  six  months,  a  geographic  area 
as  determined -by  the  settlement  service 
provider,  and  a  type  of  loan  as 
determined  by  the  settlement  service  ^  , 
provider.  Regulation  X  also  requires  a 
settlement  service  provider  to  use  an 
average  charge  in  the  same  class  of 
transactions  for  which  the  charge  was 
calculated,  and  if  the  settlement  service 
provider  uses  the  average  charge  for  any 
transaction  in  the  class,  then  the 
settlement  service  provider  must  use  the 
same  average  charge  in  every 
transaction  within  that  class  for  which 
a  RESPA  GFE  was  provided.  Id. 
Regulation  X  prohibits  the  use  of  an 
average  charge  for  any  settlement 
service  if  the  charge  for  the  service  is 
based  on  the  loan  amount  or  property 
value,  such  as  transfer  taxes,  interest 
charges,  reserves  or  escrow,  or  any  type 
of  insurance,  including  mortgage 
insurance,  title  insurance,  or  hazard 
insurance,  and  also  requires  the 
settlement  service  provider  to  retain  all 
documentation  used  to  calculate  the 
average  charge  for  a  particular  class  of 
transactions  for  at  least  three  years  after 
any  settlement  for  which  that  average 
charge  was  used.  Id. 

Proposed  §1026.19(f)(3)(ii)  would 
have  provided  that  a  creditor  or 
settlement  service  provider  may  charge 
a  consumer  or  seller  the  average  charge 
for  a  settlement  service  if  the  average 
charge  is  no  more  than  the  average 
amount  paid  for  that  service  by  or  on 
behalf  of  all  consumers  and  sellers  for 
a  class  of  transactions,  the  creditor  or 
settlement  service  provider  defines  the 
class  of  transactions  based  on  an 
appropriate  period  of  time,  geographic 
area,  and  type  of  loan,  the  creditor  or 
settlement  service  provider  uses  the 
same  average  charge  for  every  . 
transaction  within  the  defined  class, 
and  the  creditor  or  settlement  service 
provider  does  not  use  an  average  charge 
for  any  type  of  insurance,  for  any  charge 
based  on  the  loan  amount  or  property 
value,  or  if  doing  so  is  otherwise 
prohibited  by  law.  The  Bureau  proposed 
this  provision  pursuant  to  its  authority 
under  section  105(a)  ofTILAand  19(a) 
of  RESPA. 

Proposed  comment  19(f)(3)(ii)-l 
would  have  explained  that  average- 
charge  pricing  is  the  exception  to  the 


rule  in  §  1026.19(f)(3)(i)  that  consumers 
shall  not  pay  more  than  the  exact 
amount  charged  by  a  settlement  service 
provider  for  the  performance  of  that 
service.  The  comment  would  have 
clarified  that,  if  the  creditor  develops 
representative  samples  of  specific 
settlement  costs  for  a  particular  class  of 
transactions,  the  creditor  may  charge  the 
average  cost  for  that  settlement  service 
instead  of  the  actual  cost  for  such 
transactions,  and  that  an  average-charge 
program  may  not  be  used  in  a  way  that 
inflates  the  cost  for  settlement  services 
overall. 

Proposed  comment  19(f)(3)(ii)-2 
would  have  explained  how  an 
appropriate  period  of  time,  geographic 
area,  and  type  of  loan  may  be  defined, 
and  provided  illustrative  examples  of 
issues  a  person  may  encounter  when 
defining  an  appropriate  geographic  area 
and  an  appropriate  type  of  loan. 
Proposed  comment  19(f)(3)(ii)-3  would- 
have  provided  further  explanation 
related  to  the  requirement  that  if  a 
creditor  chooses  to  use  an  average 
charge  for  a  settlement  service  for  a 
particular  loan  within  a  class,  then  the 
creditor  must  use  that  average  charge  for 
that  service  on  all  loans  within  the 
class.  Proposed  comment  19(f)(3)(ii)-3 
also  would  have  provided  examples 
illustrating  the  uniform  use 
requirement.  Proposed  comment 
19(f)t3Kii)-4  would  have  illustrated  the 
requirement  that  the  average  charge 
must  be  calculated  according  to  the 
average  amount  paid  for  a  settlement 
service  in  a  prior  period,  and  clarifies 
that  updates  to  the  average  charge  may 
be  delayed  for  an  amount  of  time 
sufficient  to  re-calculate  the  average 
charge,  provided  that  such  delays  are 
applied  uniformly  from  one  time  period 
to  the  next. 

Proposed  comment  19(f)(3)(ii)-5 
would  have  discussed  the  requirement 
that  the  total  amount  of  average  charges 
paid  by  consumers  for  settlement 
services  may  not  exceed  the  total 
amount  paid  for  those  settlement 
services  overall.  The  Bureau  explained 
in  the  proposal  that  it  has  received 
extensive  feedback  from  industry  that 
this  requirement,  which  currently  exists 
under  RESPA  and  Regulation  X,  has 
impeded  industry  adoption  of  average 
charge  pricing.  The  Bureau  stated  its 
belief  that  prohibiting  industry  from 
collecting  more  money  than  is  actually 
paid  to  settlement  service  providers 
means  that  industry  cannot  actually 
average  costs  over  time,  and  must 
instead  operate  at  a  loss  in  the  long  term 
if  industry  chooses  to  use  average 
charge  pricing.  The  Bureau  explained 
that  it  believed  that  the  use  of  average- 
charge  pricing  promotes  greater 


reliability  for  consumers.  Therefore,  the 
Bureau  sought  to  address  this  concern  to 
facilitate  the  adoption  of  average  charge 
pricing.  Proposed  comment  19(f)(3)(ii)- 
5  would  have  addressed  this  issue  and 
discussed  the  ways  in  which  a  person 
may  comply  with  this  requirement.  The 
comment  would  have  clarified  that  a 
person  may  refund  the  excess  amounts 
collected  or  may  factor  in  the  excesses 
when  determining  the  average  charge 
for  the  next  period.  In  addition,  the 
comment  would  have  clarified  that  a 
person  also  may  comply  by  establishing 
a  rolling  monthly  period  of  re- 
evaluation,  and  that  a  person  complies 
by  re-calculating  the  average  amount 
every  month,  and  will  be  deemed  to  be 
in  compliance  with  sections  4  and  8  of 
RESPA  if  the  person  uses  this  method, 
even  if  the  person  collects  more  for 
settlement  services  than  the  total 
amount  paid  for  those  settlement , 
services  over  time. 

Proposed  comment  19(f)(3)(ii)-6 
would  have  explained  that  adjustments 
to  the  average  charge  based  on  - 
prospective  analysis  are  permitted  if  the 
creditor  or  settlement  service  provider 
develops  a  statistically  accurate  and 
reliable  method  for  doing  so.  However, 
the  Bureau  explained  in  the  proposal 
that  it  was  concerned  that  prospective 
adjustments  may  not  be  practicable  in 
the  context  of  determining  average 
charges.  Accordingly,  the  Bureau  sought 
comment  on  whether  such  a  provision 
is  appropriate. 

Proposed  comment  19(f)(3)(ii)-7 
would-  have  discussed  the  requirement 
that  average  charges  may  not  be  used  for 
insurance  premiums  or  for  items  that 
vary  according  to  the  loan  amount  or 
property  value,  such  as  transfer  taxes. 
Proposed  comment  19(f)(3)(ii)-8  would 
have  clarified  that  an  average  charge 
may  not  be  used  where  prohibited  by 
any  applicable  State  or  local  law. 
Proposed  comment  19(f)(3)(ii)— 9  would 
have  explained  how  the  recordkeeping 
requirements  in  §  1026.25  apply  to  the 
documents  related  to  the  calculation  of 
average  charge. 

The  Bureau  proposed 
§  1026.19(f)(3)(ii)  pursuant  to  its 
authority  under  section  105(a)  of  TILA 
and  19(a)  of  RESPA.  HUD  adopted 
average-charge  pricing  pursuant  to  its 
authority  under  section  19(a)  of  RESPA 
after  finding  that  average-charge  pricing 
would  benefit  consumers  by  lowering 
settlement  costs  and  enabling  more 
effective  advance  disclosure  of  such 
costs,  consistent  with  RESPA  sections 
2(b),  4,  5,  8(c)(5),  and  19(a).248  In 


2-‘«See  73  FR  14030,  14051-14052  {March  14, 
2008).  Section  8(c)(5)  of  RESPA  provided  that, 
"Nothing  in  this  section  shall  be  construed  as 
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addition  to  this  authority,  the  Bureau 
explained  that  proposed 
§  1026.19(fi(3)(ii)  would  prevent 
circumvention  and  evasion  of,  and  will 
facilitate  compliance  with,  TILA, 
consistent  widi  section  105(a)  of  TILA. 
The  Bureau  further  stated  that  the 
.proposed  regulation  would  improve 
consumer  awareness  and  understanding 
of  the  transaction,  which  would  be  in 
the  interest  of  consumers  and  in  the 
public  interest,  consistent  with  Dodd- 
Frank  Act  section  1405(b). 

Comments 

Trade  associations  representing  banks 
were  concerned  that,  if  average  cost 
pricing  methodology  cannot  be  used  for 
small  differences  for  different 
populations,  they  doubted  whether  it 
would  be  useful.  Commenters  were 
concerned  that  proposed  comment 
19(f)(3)(ii)-2  language  appeare.d  to 
require  the  creditor  or  settlement  service 
provider  to  perform  statistical  analysis 
to  determine  what  the  median  prices 
would  be  for  a  service,  depending  upon 
how  the  class  was  defined  and  whether 
there  was  a  “normal  distribution”  of 
costs  within  a  class.  Commenters  were 
concerned  that  the  burden  of 
conducting  such  analysis  did  not  appear 
to  have  a  reasonable  relationship  to  any 
potential  consumer  benefit.  Commenters 
also  stated  that,  once  a  statistical 
analysis  is  complete,  the  proposed  rule 
did  not  offer  guidance  on  what  level  of 
difference  in  prices  within  a  class 
would  be  acceptable. 

Trade  associations  representing  banks 
and  hnancial  companies  explained  that 
it  was  not  clear  under  either  the  current 
or  proposed  rule  when  services  are 
considered  separate  services,  such  as 
whether  different  types  of  credit  reports 
or  different  types  of  appraisals  and 
valuations  can  be  considered  the  same 
service.  Commenters  recommended  that 
the  creditor  either  be  able  to  treat  these 
as  the  same  type  of  service  or  as 
different  types  of  services.  Commenters 
also  requested  guidance  on  how  to  the 
rule  would-apply  when  there  are 
intermediate  settlement  service 
providers,  such  as  when  a  creditor  uses 
multiple  appraisal  management 
companies  that,  in  turn,  use  many  • 
different  appraisers,  or  when  a  creditor 
uses  more  than  one  title  company,  each 
of  which  uses  many  subproviders  to 
provide  title-related  services. 

Trade  associations  representing.banks 
and  financial  companies  asked,  if  an 
average  charge  is  paid  by  the  consumer 

prohibiting  .  .  .  such  other  payments  or  classes  of 
payments  or  other  transfers  as  are  specified  in 
regulations  prescribed  by  the  Secretary.”  12  U.S.C. 
2607(cK5)  (2008). 


but  the  settlement  service  provider 
received  a  different  amount,  whether 
the  amount  disclosed  should  be  the 
actual  cunount  paid  to  the  service 
provider  or  the  average  amount  charged 
to  the  consumer.  Commenters  observed 
that  disclosing  the  actual  amount  paid 
to  the  provider  would  be  a  compliance 
burden  and  confusing  to  the  consumer. 
They  recommended  that,  where  the 
consumer  pays  an  average  charge,  the 
amount  disclosed  should  be  the  average 
charge. 

A  trade  association  representing 
settlement  agents  supported  the 
proposed  rule’s  average  charge  pricing 
rules  and  explained  that  it  found  the 
detailed  direction  on  the  computation 
and  use  of  an  average  charge  helpful. 

The  commenter  requested  that  current 
Regulation  X  provisions  on  average 
charge  pricing  be  supplanted  by  the 
TILA  provisions  of  the  proposed  rule. 

A  title  insurance  company  commenter 
supported  the  inclusion  of  proposed 
comment  19(f)(3)(ii)-6,  which  would 
have  explained  that  a  creditor  may 
prospectively  adjust  average  charges  if  it 
develops  a  statistically  reliable  and 
accurate  method  for  doing  so.  The 
commenter  explained  that  a  prospective 
analysis  adjustment  procedure,  based  on 
a  statistically  accurate  and  reliable 
method,  provides  a  way  to  charge  an 
average  charge  that  is  more  reflective  of 
the  actual  cost  incurred  and  is  more 
equitable  to  consumers.  The  commenter 
provided  an  example  in  which,  for 
winter-weather  States,  the  charge  for  a 
survey  obtained  during  the'  months  of 
October  through  March  may  be  25 
percent  higher  than  the  charge  for  a 
survey  obtained  during  the  months  of 
April  through  September.  The 
commenter  was  concerned  that,  if  a 
prospective  analysis  was  not  permitted, 
consumers  obtaining  a  survey  during 
winter  months  would  pay  an  average 
charge  calculated  retrospectively,  and 
based  on  lower  prices  before  winter. 
Similarly,  if  a  prospective  analysis  was 
not  permitted,  consumers  obtaining  a 
survey  during  summer  months  would 
pay  an  average  charge  calculated 
retrospectively,  and  based  on  higher 
prices  before  die  summer.  The 
commenter  was  concerned  that  this  . 
would  lead  to  inequitable  outcomes  for 
some  consumers  and  would  provide  a 
disincentive  to  the  creditor  or 
settlement  service  provide  to  use  the 
average  charge  methodology. 

The  title  insurance  company 
commenter  also  explained  that  a 
prospective  adjustment  methodology 
would  be  able  to  account  for  unusual 
situations  where  there  is  a  known 
unilateral  increase  or  decrease  in  the 
actual  cost  of  a  particular  third-party 


settlement  service.  The  commenter  gave 
an  example  in  which  a  new  law  was  to 
take  effect  January  1  that  would  result 
in  an  across-the-board  increase  of  $50 
per  transaction  in  recording  fees. 

Without  a  prospective  adjustment  for 
this  expected  change,  the  $50  per 
transaction  recording  fee  actu^  cost 
would  have  to  be  absorbed  by  the 
creditor  or  settlement  agent  for  the 
initial  time  period  of  up  to  six  months 
and  would  never  be  recovered.  The 
commenter  also  explained  that, 
conversely,  if  the  law  would  result  in  an 
across-the-board  decrease  of  $50  per 
transaction  in  recording  fees,  an 
inability  to  use  a  prospective  adjustment 
methodology  would  result  in  a  windfall 
to  the  creditor  or  settlement  agent  for 
the  initial  time  period  at  the  expense  of 
the  consumer. 

The  commenter  did  not  believe 
prospective  adjustments  would  be 
impracticable  in  the  context  of 
determining  average  charges  if,  as 
proposed,  documentation  would  have  to 
be  provided  to  support  all  average 
charge  determinations.  Recordkeeping 
requirements  would  provide  data  for 
seasonal  variations  and  would  ensure 
average  charges  are  not  prospectively 
adjusted  at  will. 

The  commenter  requested  that  the 
Bureau  provide  guidance  on  who  will 
determine  the  average  recording 
charges,  noting  that  “alternative  1”  to 
proposed  §  1026.19(f)  (in  which  the 
creditor  Would  have  been  solely 
responsible  for  providing  the  Closing 
Disclosure)  would  raise  questions  about 
whether  the  creditor  would  be  required 
to  pay  the  actual  recording  charge  to  the 
settlement  agent  or  if  the  settlement 
agent  would  establish  the  average 
charge  for  recording  fees.  The 
commenter  was  concerned  that,  if  the 
Bureau  selected  “alternative  2”  (in 
which  responsibility  for  proposed 
§  1026,19(f)  could  be  divided  between 
settlement  agents  and  creditors),  it  may 
be  difficult  for  settlement  agents  to 
establish  the  average  recording  charges 
because  they  also  would  be  the  party 
paying  the  actual  recording  charge  as  - 
necessary  to  record  the  documents.  The 
commenter  requested  that  the  Bureau 
provide  guidance  on  these  situations. 

Final  Rule 

The  Bureau  has  considered  the 
comments  received  regarding  the 
proposed  average  charge  pricing 
provisions.  Some  commenters  were 
concerned  that  burdensome  statistical 
analysis  would  be  required  to  use 
average  chcirge  pricing  under  the  final 
rule.  The  final  rule  does  not  require  that 
creditors  or  settlement  service  providers 
engage  in  statistical  analysis  to 
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determine  whether  the  class  of 
transactions  that  serves  as  the  basis  for 
the  average  charge  is  based  on  an 
appropriate  geographic  area  and  loan 
type. 

The  Bureau  does  not  believe  it  will  be 
unreasonably  burdensome  for  creditors 
or  settlement  service  providers  to  assess 
whether  a  geographic  area  or  loan  type 
are  defined  using  subgroups  that  clearly 
have  distinct  cost  characteristics.  The 
average  cost  pricing  rules  are  not  * 
requirements,  but  are  intended  to 
provide  creditors  flexibility  from  the 
general  requirement  that  the  actual 
amount  imposed  on  the  consumer  may 
not  exceed,  the  amount  received  by  the 
settlement  service  provider.  To  the 
extent  an  average  charge  is  imposed  that 
exceeds  the  cost  actually  received  by  a 
settlement  service  provider,  the  Bureau 
believes  it  is  reasonable  to  expect 
creditors  to  ensure  the  average  charge  is 
not  derived  from  distinct  markets. 
Deriving  an  average  charge  from  a  class 
composed  of  subgroups  that  have 
distinct  cost  characteristics  would  mean 
that  a  charge  could  be  unfairly  inflated 
and  applied  in  a  way  that  disadvantages 
certain  populations. 

Creditors  relying  on  such  charges 
must  ensure  that  classes  of  transactions 
are  defined  in  a  way  that  complies  with 
§  1026.19Cf)(3)(ii).  While  the  Bureau 
does  not  expect  that  the  average  cost 
pricing  rules  will  require  the  use  of 
expensive  statistical  analysis,  creditors 
relying  on  such  charges  likely  will  need 
to  review  the  distribution  of  charges  in 
a  class  of  transactions  to  ensure  averages 
are  not  derived  from  populations  that 
have  dissimilar  cost  characteristics. 

Commenters  requested  that  the  rule 
clarify  when  settlement  services  are 
considered  separate  services  or  how  the 
rule  would  apply  to  settlement  services 
that  involve  intermediate  settlement 
service  providers.  Final  §  1026.19(f)(3)(i) 
and  (ii)  sets  forth  cost  disclosure  rules 
with  respect  to  a  “settlement  service.” 
RESPA  section  3(3)  defines  “settlement 
services”  as  including  “any  service 
provided  in  connection  with  a  real 
estate  settlement”;  the  definition  sets 
forth  a  number  of  examples.  12  U.S.C. 
2603(3).  Similarly,  Regulation  X  defines 
“settlement  service”  broadly  to  mean 
“any  service  provided  in  connection 
with  a  prospective  or  actual  settlement, 
including,  but  not  limited  to,  any  one  or 
more  of’  15  classes  of  services,  such  as 
“(rlendering  of  credit  reports  and 
appraisals.”  Neither  TILA  nor 
Regulation  Z  includes  its  own  definition 
of  “settlement  service.”  Because  of  the 
variety  of  settlement  services  and 
arrangements,  the  Bureau  does  not 
believe  it  is  feasible  to  add  additional 
sfjecificity  to  that  already  provided  by 


RESPA  and  Regulation  X  for  purposes  of 
the  average  cost  pricing  rules. 

Creditors  should  exercise  judgment  in 
determining  whether  particular 
settlement  services  are  distinct  for 
purposes  of  calculating  average  charges, 
bearing  in  mind  the  requirement  that  an 
average  charge  should  be  no  more  than 
the  average  amount  paid  for  a  particular 
service  by  or  on  behalf  of  all  consumers 
and  sellers  for  a  class  of  transactions. 

See  §  1026.19(f)(3)(ii)(A).  Creditors 
should  also  bear  in  mind  that  an 
average-charge  program  may  not  be  used 
in  a  way  that  inflates  the  cost  for 
settlement  services  overall.  Thus,  it 
would  be  inappropriate  to  derive  an 
average  charge  for  a  settlement  service 
comprised  of  sub-classes  that  have 
dissimilar  cost  characteristics  because 
the  nature  of  the  service  provided  for 
each  sub-class  is  clearly  distinct. 
Similarly,  where  an  average  charge  is 
applied  to  settlement  services  involving 
intermediary  service  providers,  the 
appropriateness  of  an  average  charge 
would  depend,  among  other  things,  on 
the  nature  of  settlement  service 
provided  and  how  the  provider  charges 
for.  that  service. 

With  respect  to  the  comment 
recommending  that  the  rule  include  a 
prospective  adjustment  methodology, 
the  Bureau  believes  that  a  prospective 
adjustment  methodology  will  facilitate 
compliance  with  the  final  rule.  A 
prospective  adjustment  analysis  can,  in 
some  cases,  be  a  more  efficient  means  of 
developing  an  average  charge  where 
certain  cost  increases  are  predictable 
using  a  statistically  reliable  and  accurate 
method  of  adjustment.  With  respect  to 
the  comment  requesting  that  the 
proposed  average  charge  pricing 
regulations  and  commentary  be 
included  in  Regulation  X,  such  an 
amendment  to  Regulation  X  is  outside 
the  scope  of  this  rulemaking. 

For  the  aforementioned  reasons  and 
those  discussed  in  the  proposal,  the 
Bureau  has  determined  to  finalize 
§  1026.19(f)(3)(ii)  as  proposed  and 
comments  19(fi(3)(ii)-l  through  -9 
substantially  as  proposed.  Minor 
modifications  have  been  made  to 
comments  19(f)(3)(ii)-2.i  and  -2.ii, 
which  contain  illustrative  examples  of 
how  a  creditor  could  define  a 
geographic  area  and  loan  type. 

Comment  19(f)(3)(ii)-2.i  clarifies  that, 
where  a  geographic  area  is  made  up  of 
sub-divisions,  the  geographic  area 
Would  be  “appropriately  defined”  if  the 
sub-divisions  had  a  relatively  normal 
distribution  of  appraisal  costs,  even  if 
the  distribution  “for  each  subdivision” 
ranges  from  below  $200  to  above  $1,000. 
The  final  rule  makes  this  modification 
to  clarify  further  the  meaning  of  the 


comment.  A  similar  modification  has 
been  made  to  comment  19(f)(3)(ii)-2.ii. 

In  addition,  comment  19(f)(3)(ii)-2 
has  been  modified  to  explain  that,  for 
purposes  of  §  1026.19(f)(3)(ii)(B),  a 
geographic  area  and  loan  type  are 
appropriate  if  the  sample  size  is 
sufficient  “to  calculate  average  costs 
with  reasonable  precision,”  provided 
that  the  area  and  loan  type  are  not. 
defined  in  a  way  that  aggregates  costs 
between  dissimilar  populations.  This 
language  has  been  added  to  clarify  the 
meaning  of  “sufficient”  in  this  context. 
The  comment  then  gives  examples  of 
whether  a  geographic  area  and  loan  type 
have  been  defined  appropriately.  With 
respect  to  loan  type,  comment 
19(f)(3)(ii)(B)-2.ii  explains  that  it  would 
not  be  appropriate  to  define  a  loan  type 
that  includes  two  distinct  rate  products 
that  have  different  median  recording 
fees,  which  would  reflect  dissimilar  cost 
characteristics  between  the  two 
products.  The  commentary  explains  that 
a  loan  type  could  be  appropriately 
defined  if  both  rate  products  had  a 
“relatively  normal  distribution  of 
recording  fees,”  even  if  that  distribution 
ranges  between  low  and  high  amounts 
for  both  loan  products.  .Comment 
19(f)(3)(ii)-3.i  and  -3.ii  include  minor 
technical  revisions. 

Comment  19(f)(3)(ii)-9  has  been 
revised  to  correct  a  reference  to  the 
document  retention  period  required 
under  §  1026.25.  Proposed  comment 
19(f)(3)(ii)-9  had  explained  that,  to 
comply  with  §  1026.25,  a  creditor  must 
retain  all  documentation  used  to 
calculate  the  average  charge  for  a 
particular  class  of  transactions  for  at 
least  two  years  after  any  settlement  for 
which  that  average  charge  was  used.  In 
accordance  with  §  1026.25(c)(1),  the 
comment  clarifies  that  documentation 
must  be  retained  for  at  least  three  years 
after  any  settlement  for  which  the 
average  charge  was  used. 

Commenters  requested  clarification 
on  whether,  in  a  situation  in  which  an 
average  charge  is  paid  by  the  consumer 
but  where  the  settlement  provider 
received  a  different  amount,  the  amount 
disclosed  should  be  the  actual  amount 
paid  to  the  service  provider  or  the 
average  amount  charged  to  the 
consumer.  In  this  case,  the  charge 
disclosed  would  be  the  average  charge, 
not  the  actual  charge,  pursuant  to 
§  1026.19(f)(3)(i)  and  (ii).  The  Bureau 
believes  this  is  consistent  with  RESPA 
and  Re*gulation  X,  which  require  that 
the  settlement  statement  disclose 
charges  actually  paid  by  the  consumer. 

A  commenter  requested  clarification 
on  how  §  1026.19(fi(3)(ii)  would  apply 
to  average  charges  for  recording  fees 
under  either  “alternative  1”  or 
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“alternative  2”  with  respect  to  the  party 
responsible  for  providing  the  Closing 
Disclosure.  As  discussed  in  the  section- 
by-section  analysis  of  §  1026.19(f)(l)(v), 
the  Bureau  is  finalizing  “alternative  2,” 
which  would  permit  creditors  and 
settlement  agents  to  share  responsibility 
for  complying  with  §  1026.19(f).  If  a 
settlement  agent  assumes  the 
responsibility  for  charging  a  consumer 
an  average  charge  instead  of  an  actual 
charge,  it  must  comply  with 
§  1026.19{f){3)(ii).  See  comment 
19(f)(l)(v)-2.  Thus,  the  settlement  agent 
would  charge  the  consumer  an  average  ' 
charge  for  recording  fees  in  compliance 
with  §  1026.19(f)(3)(ii),  even  if  it  pays 
different  actual  charges  to  record 
documents. 

Final  §  1026.19(f)(3)(ii)  and  comments 
19(f)(3){ii)-l  through  -9  are  adopted 
pursuant  to  the  Bureau’s  authority 
under  section  105(a)  of  TILA  and  19(a) 
of  RESPA.  HUD  adopted  average-charge 
pricing  pursuant  to  its  authority  under 
section  19(a)  of  RESPA  after  finding  that 
average-charge  pricing  would  benefit 
consumers  by  lowering  settlement  costs 
and  enabling  more  effective  advance 
disclosure  of  such  costs,  consistent  with 
RESPA  sections  2(b),  4,  5,  8(c)(5),  and 
19(a).  The  Bureau  agrees  with  HUD’s 
reliance  on  these  authorities.  In  addition 
to  these  authorities,  the  Bureau  believes 
the  final  rule  and  commentary  will 
prevent  circumvention  and  evasion  of, 
and  will  facilitate  compliance  with, 
TILA,  consistent  with  section  105(a)  of 
TILA.  The  Bureau  believes  that  the  final 
rule  and  commentcuy  will  improve 
consumer  awareness  and  understanding 
of  the  transaction,  which  will  be  in  the 
interest  of  consumers  and  in  the  public 
interest,  consistent  with  Dodd-Frank 
Act  section  1405(b). 

19(f)(4)  Transactions  Involving  a  Seller 

Neither  TILA  nor  Regulation  Z 
contain  requirements  related  to  the 
seller  in  a  purchase  transaction.  Section 
4  of  RESPA  provides  that  the  integrated 
disclosure  shall  conspicuously  and 
clearly  itemize  “all  charges  imposed 
upon  the  seller”  in  connection  with  the 
settlement.  12  U.S.C.  2603(a). 

Regulation  X  states  that  the  settlement 
agent  shall  provide  a  completed  RESPA 
settlement  statement  to  any  seller  at  or 
before  the  settlement,  unless  the 
borrower  waives  the  right  to  delivery  of 
the  RESPA  settlement  statement  at  or 
before  settlement,  in  which  case  the 
RESPA  settlement  statement  shall  be 
mailed  to  the  seller  as  soon  as 
practicable  after  settlement.  See  12  CFR 
1024.10(b)  and  (c).  Accordingly,  the 
Bureau  proposed  §  1026.19(f)(4)(i),  (ii), 
and  (iii)  pursuant  to  its  authority  under 
sections  105(a)  of  TILA,  19(a)  of  RESPA, 


Dod^d-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b). 

Proposed  §  1026.19(f)(4)(i)  would 
have  provided  that  in  a  closed-end 
consumer  credit  transaction  secured  by 
real  property,  other  than  a  reverse 
mortgage  subject  to  §  1026.33,  the 
person  conducting  the  settlement  shall 
provide  the  seller  with  the  disclosures 
in  §  1026.38  that  relate  to  the  seller. 
Proposed  §  1026.19(f)(4)(ii)  would  have 
provided  that  the  person  conducting  the 
settlement  shall  provide  these 
disclosures  no  later  than  the  day  of 
consummation.  Under  the  proposed 
provision,  if  an  event  occurs  after 
consummation  that  causes  such 
disclosures  to  become  inaccurate,  and 
such  inaccuracy  results  solely  from 
payments  to  a  government  entity,  the 
person  conducting  the  real  estate 
closing  shall  deliver  revised  disclosures 
to  the  seller  no  later  than  30  days  after 
consummation.  Proposed 
§  1026.19(f)(4)(iii)  would  have  provided 
that  the  amount  imposed  upon  the  seller 
for  any  settlement  service  shall  not 
exceed  the  amount  actually  received  by 
the  service  provider  for  that  service, 
except  for  average  charges  calculated 
pursuant  to  §  1026.19(f)(3)(ii). 

Proposed  comment  19(fi(4)(ii)-l 
would  have  explained  that,  if  an  event 
occurs  after  consummation  that  causes 
such  disclosures  to  become  inaccurate 
and  such  inaccuracy  results  solely  from 
payments  to  a  government  entity,  the 
person  conducting  the  real  estate 
closing  shall  deliver  revised  disclosures 
to  the  seller  no  later  than  30  days  after 
consummation.  Proposed 
§  1026.19(f)(4)(i)  would  have  required 
disclosure  of  the  items  that  relate  to  the 
seller’s  transaction.  Thus,  the  comment 
would  have  explained  that  the  person 
conducting  the  real  estate  closing  need 
only  provide  revised  disclosures  if  an 
item  related  to  the  seller’s  transaction 
becomes  inaccurate  and  such 
inaccuracy  results  solely  from  payments 
to  a  government  entity.  The  proposed 
comment  also  would  have  provided 
illustrative  examples  of  this 
requirement. 

Comments 

Commenters  expressed  mixed  views 
with  respect  to  the  requirement  to 
provide  a  separate  seller’s  form.  Some 
industry  commenters  noted  that  a 
separate  seller’s  form  would  benefit  the 
consumer  and  the  seller  because  it 
would  protect  the  privacy  interests  of 
both  parties,  as  well  as  others.  For 
example,  one  settlement  agent  noted 
that  the  parties’  real  estate  agents 
frequently  do  not  want  their 
commissions  to  be  disclosed  publicly  as 


_part  of  the  transaction.  Some 
commenters  also  noted  that  separate 
forms  would  facilitate  closings  because 
last-minute  changes  that  affect  only  one 
party  could  be  accounted  for  separately. 
Other  industry  commenters  were 
concerned  that  separate  disclosures 
could  create  confusion  and  increase 
burden  for  creditors  and  settlement 
service  providers,  and  potentially  raise 
costs  for  sellers.  A  number  of  these 
commenters  were  concerned  that  a 
separate  disclosure  form  for  the  seller 
would  have  been  required  under  the 
proposal,  which  they  believed  would  be 
unnecessarily  burdensome  and 
complicate  closings.  Settlement  agent 
and  law  firm  commenters  also 
explained  that  a  separate  seller’s  form 
would  not  be  in  the  buyer’s  or  seller’s 
interest  because  many  transactions 
require  a  reference  to  the  other  party’s 
side  of  the  RESPA  settlement  statement 
(for  example,  to  see  where  seller-paid 
closing  costs  are  applied). 

In  addition,  many  commenters  were 
concerned  that  a  creditor  may  be 
responsible  for  the  seller’s  transaction. 
They  stated  that  it  would  not  be  in  the 
seller’s  interest  for  the  consumer’s 
creditor  to  control  all  aspects  of  the 
funding,  that  creditors  owe  no  duty  to 
the  seller,  and  that  creditors  lack 
expertise  to  complete  information  about 
the  seller’s  transaction.  A  community 
bank  stated  that  creditors  should  not 
have  to  complete  the  seller’s  disclosure, 
even  if  the  closing  is  taking  place  at  the 
creditor’s  offices;  instead,  the  real  estate 
agent  or  title  company  should  prepare 
the  form.  Real  estate  agents  stated  that 
it  would  not  be  appropriate  for  the 
buyer’s  lender  to  contact  the  seller’s 
lender  for  payoff  information,  and  that 
this  information  should  be  obtained  by 
the  title  company  because  such 
information  would  pose  a  conflict-of- 
interest  for  the  creditor.  One  real  estate 
agent  commenter  suggested  that  this 
would  mean  a  seller  would  lack 
representation  at  the  closing  table  and 
would  need  to  hire  a  separate  attorney, 
increasing  closing  costs. 

One  settlement  agent  commenter 
asked  whether  the  seller  should  be 
afforded  the  same  opportunity  as  the 
consumer  to  review  the  settlement 
figures  three  business  days  prior  to 
closing.  However,  a  community  bank 
explained  that,  although  it  should  not 
be  a  problem  to  provide  the  borrower 
the  final  closing  costs  three  days  in 
advance,  most  title  companies  are  not 
able  to  provide  the  seller’s  figures  until 
the  day  before  closing  at  the  earliest. 
The  commenter  noted  that  third-party 
lenders  do  not  calculate  the  seller’s 
payoff  statement  until  right  before 
closing  and  sometimes  attorney  fees  are 
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not  provided  timely.  A  trade  association, 
representing  various  mortgage  industry 
professioneds  requested  that  the  Bureau 
design  separate  disclosure  forms  to 
avoid  consumers  receiving  a  Closing 
Disclosure  that  combines  seller  and 
consumer  information.  Commenters  also 
asked  how  settlement  performed  by  the 
creditor  would  be  documented  by  the 
settlement  agent  for  the  seller  if  the 
creditor  delivers  the  Closing  Disclosure. 

Trade  associations  representing  banks 
and  financial  companies  stated  that 
proposed  §  1026.19(f)(4)(i)  appeared 
inconsistent  with  proposed 
§  1026.19(f)(2)(i).  The  commenters 
observed  that,  while  §  1026.19(f)(4Ki) 
would  have  provided  that  “the  person 
conducting  the  real  estate  closing  shall 
provide  the  seller  with  the  disclosures 
in  §  1026.38  that  relate  to  the  seller’s 
transaction,”  proposed  §  1026.19(f)(2)(i) 
would  have  provided  that,  if  there  were 
changes  to  the  transaction,  “the  creditor 
shall  deliver  revised  disclosures 
reflecting  such  changes  at  or  before 
consununation.” 

A  variety  of  settlement  agents  and 
trade  associations  representing 
settlement  agents  and  banks  requested 
clariflcation  on  how  a  seller’s  settlement 
^ent  would  document  settlements 
when  the  creditor  provides  the  Closing 
Disclosure,  and  wjiich  dociunent  would 
serve  as  the  ultimate  disbursement 
document. 

Final  Rule 

The  Bureau  has  considered  the 
comments  on  the  proposed  provisions 
regarding  disclosure  to  the  seller.  The 
Bureau  has  determined  to  finalize  the 
regulation  and  commentary' 
substantially  as  proposed,  with 
modifications  described  below.  The 
Bureau  understands  commenters’ 
concerns  about  the  inconsistent  usage  of 
the  terms  “settlement  agent”  and  “the 
person  conducting  the  real  estate 
closing”  between  §  1026.19(f)(4)  and  the 
other  provisions. of  §  1026.19(f).  The 
final  rule*  revises  proposed 
§  1026.19(f)(4)(i)  and  (ii)  to  change  the 
term  “person  conducting  the  real  estate 
closing”  to  the  term  “settlement  agent” 
to  conform  to  the  usage  of  that  term 
throughout  §  1026.19(f).  The  Bureau 
believes  this  modification  will  facilitate 
compliance. 

As  set  forth  in  §  1026.38,  the  final  rule 
requires  certain  information  about  the 
seller’s  transaction  because  such 
information  is  necessary  to  comply  with 
TILA  section  128(a)(17),  which  requires 
that  the  creditor  disclose  the  aggregate 
amount  of  settlement  charges  for  all 
settlement  services  provided  in 
connection  with  the  loan  and  the 
aggregate  amoimt  of  other  fees  or. 


required  payments  in  connection  w^h 
the  loan.  The  Bureau  believes  this 
requires  disclosure  of  information  about 
the  seller’s  transaction.  In  addition 
RESPA  section  4(a)  requires  |hat  the 
RESPA  settlement  statement  itemize  all 
charges  imposed  upon  the  seller  in 
connection  with  the  settlement. 

As  discussed  in  more  detail  in  the 
section-by-section  analysis  of 
1026.19(f)(l)(v),  creditors  are  permitted 
to  divide  responsibility  for  providing 
the  Closing  Disclosure  with  settlement  ' 
agents,  and  the  Bureau  expects  creditors 
will  do  so  if  they  believe  they  cannot 
accurately  or  effectively  make  certain 
disclosures.  The  Bureau  proposed  a 
separate  requirement  under  • 

§  1026.19(f)(4)(i)  fox  the  person 
conducting  the  settlement  to  provide  the 
disclosures  in  §  1026.38  that  relate  to 
the  seller’s  transaction  to  the  seller 
because  the  Bureau  recognizes  that  a 
creditor  does  not  owe  a  duty  to  the 
seller  and  to  account  for  variations  in 
local  law  that  may  require  that  the  seller 
receive  a  separate  disclosure  (e.g.,  for 
privacy  reasons)  or  variations  in  local 
practice  in  which  a  seller  and  a 
consumer  may  not  attend  settlements 
in-person  or  at  the  same  time.  This 
requirement  is  intended  to  implement 
in  Regulation  Z  the  RESPA  requirement 
that  currently  appears  in  Regulation  X. 
See  12  CFR  1024.10(b).  To  the  extent  the 
seller’s  disclosure  contains  the  same 
information  as  the  Closing  Disclosure, 
the  Bureau  does  not  believe  substantial 
new  burden  will  be  created  because 
information  from  the  Closing 
Disclosure,  or  the  Closing  Disclosure 
itself,  could  be  used.  To  avoid  confusion 
over  whether  a  separate  seller’s 
disclosure  must  be  provided,  the  Bureau 
has  clarified  proposed  comment 
19(f)(4)(i)-l  to  indicate  that  the 
settlement  agent  complies  with 
§  1026.19(f)(4)(i)  by  providing  a  copy  of 
the  Closing  Disclosure  provided  to  the 
consumer,  if  it  also  contains  the 
information  under  §  1026.38  relating  to 
the  seller’s  transaction,  or  alternatively 
providing  the  disclosures  under 
§  1026.38(t)(5)(v)  or  (vi),  as  applicable. 
See  the  section-by-section  analyses  of 
§  1026.38(t)(5)(v)  and  (vi)  for  more 
discussion  of  the  separate  forms  that  are 
permitted  for  transactions  involving  a 
seller. 

Some  commenters  were  concerned 
that  sellers  would  be  reluctant  to 
provide  information  to  a  creditor  that 
may  appear  on  the  Closing  Disclosure 
and  one  commenter  explained  that 
creditors  should  not  have  to  complete 
the  seller’s  disclosure,  even  if  the  - 
closing  is  taking  place  at  the  creditor’s 
offices.  Final  §  1026.19(f)(4)(i)  provides 
that  the  settlemerit  agent  provides  the  . 


seller’s  disclosure,  which  in  most  cases 
will  not  be  the  creditor. 

With  respect  to  concerns  about  sellers 
being  reluctant  to  share  their 
information,  the  Bureau  believes  final 
§  1026.19(f)(l)(v)  will  allow  creditors 
and  settlement  agents  to  manage  any 
conflicts  as  they  arise.  The  Bureau  also 
observes  that  Regulation  X  §  1024.10(b) 
currently  requires,  when  the  borrower’s 
and  seller’s  copies  of  the  RESPA 
settlement  statement  differ,  that  the 
settlement  agent  deliver  copies  of  both 
the  borrower’s  and  seller’s  copies  of  the 
RESPA  settlement  statement  to  the 
lender  (if  the  lender  is  not  the 
settlement  agent).  Some  comments 
requested  that  the  Bureau  develop  a 
separate  forms,  such  as  for  refinancings, 
to  avoid  consumers  receiving  a  Closing 
Disclosure  that  combines  seller  and 
consumer  information.  This  is  permitted 
pursuant  to  §  1026.38(t)(5).  As  discussed 
in  the  section-by-sedtion  analysis  of  that 
provision  below,  this  provision  provides 
for  a  separate  form  for  the  seller  and 
consumer,  a  different  version  for 
transactions  without  a  seller,  and  a 
different  version  only  for  the  seller. 

One  commenter  asked  whether  the 
seller  should  be  afforded  the  same 
opportunity  as  the  consumer  to  review 
the  settlement  figures  three  business 
days  prior  to  closing.  The  final  rule  does 
not  require  that  the  seller  receive  the 
Closing  Disclosure  three  business  days 
before  consummation,  but  the  final  rule 
does  not  prevent  settlement  agents  from 
providing  the  Closing  Disclosure  to  the 
seller  earlier.  As  noted  above,  neither 
TILA  nor  Regulation  Z  contain 
requirements  related  to  the  seller  in  a 
purchase  transaction.  Regulation  X 
generally  requires  that  the  settlement 
agent  provide  a  completed  RESPA 
settlement  statement  to  any  seller  at  or 
before  the  settlement.  In  the  context  of 
a  credit  transaction  covered  by  TILA, 
consumers  are  considering  the  terms  of 
a  loan  obligation  in  addition  to 
settlement  costs  in  connection  with  a 
purchase-money  mortgage  transaction. 
As  discussed  in  the  section-by-section 
analyses  of  §  1026.19(f)(l)(ii)(A), 

(f)(2)(i),  and  (f)(2)(ii),  the  Bureau 
believes  a  three-business-day  period  for 
consumers  would  be  necessary  to 
comply  with  the  requirements  of  MDIA 
and  to  provide  consumers  sufficient 
time  to  consider  major  changes  to  the 
terms  of  a  loan  that  could  impose 
significant,  long-term  costs  on 
consumers. 

With  respect  to  commenters’ 
questions  about  use  of  the  Closing 
Disclosure  as  a  disbursement  document, 
as  explained  also  in  the  section-by- 
section  analysis  of  §  1026.19(f)(l)(v),  the 
Closing  Disclosure  is  designed  to 
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integrate  disclosures  provided  under 
TILA  and  RESPA.  To  the  extent  the 
Closing  Disclosure’s  disclosure 
requirements  differ  from  other 
arrangements  made  pursuant  to  contract 
or  other  law  or  custom,  the  final  rule 
does  not  prohibit  creditors  and 
settlement  agents  from  developing  their 
own  disbursement  instructions  and 
managing  any  discrepancies  as  they 
arise,  consistent  with  the  current 
practice  with  respect  to  the  RESPA 
settlement  statement. 

Final  provisions.  For  the 
aforementioned  reasonsj  including  those 
cited  in  the  proposal,  §  1026.19(f)(4Ki) 
and  (ii)  and  comments  19(f)(4)(i)-l  and 
19(f)(4)(ii)-l  are  adopted  substantially 
as  proposed,  with  modifications 
discussed  below.  Final 
§  1026.19(f)(4){iil)  is  adopted  without 
change. 

Final  §  1026.19(f)(4)(i)  and  (ii)  and  the 
associated  commentary  use  the  term 
“settlement  agent”  instead  of ‘‘person 
conducting  the  settlement”  to  conform 
to  the  usage  of  the  term  throughout 
§  1026.19(f).  Final  §  1026.19(f)(4Ki)  also 
requires  that  the  settlement  agent 
provide  the  seller  with  the  disclosures 
ii4.§  1026.38  that  relate  to  the  seller’s 
transaction  “reflecting  the  actual  terms 
of  the  seller’s  transaction.”  The  final 
rule  includes  this  language  to  conform 
§  1026.19(f)(4)(i)  to  the  requirement  in 
§  1026.19(f)(l)(i)  and  to  reflect  the 
standard  currently  in  Regulation  X  for 
the  settlement  agent  to  state  tl^e  actual 
charges  paid  by  the  borrower  and  seller 
on  the  RESPA  settlement  statement.  See 
12  CFR  1024.8(b)(1). 

The  final  rule  includes  comment 
19(f)(4)(i)— 1,  which  clarifies  how  the 
settlement  agent  complies  with 
§  1026.19(f)(4)(i)  to  provide  the  seller 
with  the  disclosures  in  §  1026.38  that 
relate  to  the  seller’s  transaction. 
Specifically,  comment  19(f)(4)(i)-l 
explains  that  the  settlement  agent 
complies  with  §  1026.19(f)(4)(i)  by 
providing  a  copy  of  the  Closing 
Disclosure  provided  to  the  consumer,  if 
it  also  contains  the  information  under 
§  1026.38  relating  to  the  seller’s 
transaction,  or  alternatively,  providing 
the  disclosures  under  §  1026.38(t)(5)(v) 
or  (yi),  as  applicable.  See  the  section-by- 
section  analyses  of  §  1026.38(t)(5)(v)  and 
(vi)  for  further  discussion  regarding  the 
final  rule  with  respect  to  the  disclosures 
required  under  §  1026.38  in  transactions 
involving  a  seller. 

In  addition,  final  §  1026.19(f)(4)(ii) 
amends  the  proposal  to  require  that  the 
settlement  agent  provide  the  seller’s 
disclosures  reflecting  the  actual  terms  of 
the  transaction  on  the  day  of 
consummation.  Regulation  X  generally 
requires  that  the  settlement  agent 


deliver  the  RESPA  settlement  statement 
to  the  seller  at  or  before  settlement.  See 
12  CFR  1024.10(b).  As  discussed  in  the 
section-by-section  analysis  of 
§  1026.19(f)(l)(ii)(A),  the  Bureau 
recognizes  that  “consummation”  may 
not  necessarily  be  the  final  “settlement” 
of  the  transaction.  Final 
§  1026.19(f)(4)(ii)  addresses  changes  that 
may  occur  after  consummation. 

Final  §  1026.19(f)(4)(ii)  and  comment 
19(f)(4)(ii)-l  also  have  been  modified 
with  respect  to  post-consummation 
changes  to  harmonize  this  provision 
with  the  requirements  in  final 
§  1026.19(f)(2)(iii)  with  respect  to  the 
circumstances  requiring  redisclosure 
and  the  timing  for  such  redisclosures. 
Comment  19(f)(4)(ii)-l  includes  a  cross- 
reference  to  comment  19(e)(4)(l)-l  for 
additional  guidance  on  complying  with 
the  timing  requirement  for  post¬ 
consummation  disclosures.  Comment 
19(f)(4)(ii)-l  includes  an  illustrative 
example,  modified  to  conform  to  the 
final  rule  and  includes  a  cross-reference 
to  comment  19(f)(2)(iii)-l.iii  for  an 
additional  example  in  which  corrected 
disclosures  must  be  provided  to  the 
seller. 

The  final  rule  includes 
§  1026.19(f)(4)(iv)  to  implement  the 
requirement  currently  in  Regulation  X 
§  1024.10(b).  The  Regulation  X 
provision  generally  provides'that,  when 
the  borrower’s  and  the  seller’s  copies  of 
the  RESPA  settlement  statement  differ, 
both  copies  shall  be  provided  to  the 
lender  (if  the  lender  is  not  the 
settlement  agent).  The  Bureau  believes  it 
i§  important  to  integrate  this 
requirement  in  §  1026.19(f)  because 
§  1026.25(c)(l)(ii)  generally  requires 
creditors  to  retain  copies  of  the 
disclosures  under  §  1026.19(f)(l)(i)  and 
(f)(4)(i).  Accordingly,  final 
§  1026.19(f)(4)(iv)  provides  that,  when 
the  consumer’s  and  seller’s  disclosures 
under  §  1026.19(f)  are  provided  on 
separate  documents,  as  permitted  under 
§  1026.38(t)(5),  the  settlement  agent 
shall  provide  to  the  creditor  (if  the 
creditor  is  not  the  settlement  agent)  a 
copy  of  the  disclosmes  provided  to  the 
seller  under  §  1026.19(f)(4)(i). 

The  Bureau  believes  the  final  rule  and 
commentary  will  prevent  circumvention 
and  evasion  of,  and  will  facilitate 
compliance  with,  TILA,  consistent  with 
section  105(a)  of  TILA.  The  final  rule 
and  commentary  implement  the 
requirements  of  RESPA  section  4, 
pursuant  to  the  Bureau’s 
implementation  authority  under  RESPA 
section  19(a).  The  Bureau  believes  the 
final  rule  and  commentary  also  will 
result  in  the  meaningful  advance 
disclosure  of  settlement  costs  and  the 
elimination  of  kickbacks,  referral  fees. 


and  other  practices  that  tend  to  increase 
unnecessarily  the  costs  of  certain 
settlement  services  by  ensuring  that  the 
terms  of  the  transaction  that  relate  to  the 
seller,  which  include  amounts  owed  to 
the  seller,  are  fully  and  accurately 
disclosed  to  the  seller,  consistent  with 
RESPA  sections  8  and  19(a).  The  Bureau 
believes  that  receipt  of  the  integrated 
disclosures  in  accordance  with  the  final 
rule  and  commentary  also  will  ensure 
that  the  features  of  the  transaction  and 
settlement  services  will  be  more  fully 
and  accurately  disclosed  to  the 
consumer  in  a  manner  that  permits 
sellers  to  understand  the  costs  of  the 
transaction,  consistent  with  Dodd-Frank 
Act  section  1032(a).  The  Bureau  also 
believes  that,  by  requiring  sellers  to 
receive  the  integrated  disclosure,  the 
final  rule  and  commentary  also  will 
improve  the  seller’s  awareness  and 
understanding  of  the  seller’s 
transaction,  which  involves  a  residential 
mortgage  loan,  which  is  in  the  interest 
of  consumers  and  in  the  public  interest, 
consistent  with  Dodd-Frank  Act  section 
1405(b).  . 

19(f)(5)  No  Fee 

Although  TILA  does  not  address  fees 
related  to  the  preparation  of  disclosures, 
RESPA  provides  that  no  fee  may  be 
imposed  on  any  person,  as  a  peurt  of 
settlement  costs  or  otherwise,  by  a 
lender  in  connection  with  a  federally 
related  mortgage  loan  made  by  such 
lender  for  the  preparation  or  delivery  of 
the  settlement  statement  required  by 
section  4  of  RESPA  or  for  statements 
required  by  TILA.  See  12  U.S.C.  2610. 
Regulation  X  §  1024.12  implements 
RESPA’s  requirement.  Neither  TILA  nor 
Regulation  Z  contains  a  similar 
requirement.  The  Bureau  proposed 
§  1026.19(f)(5),  which  would  have 
provided  that  no  fee  may  be  imposed  on 
any  person,  as  a  part  of  settlement  costs 
or  otherwise,  by  a  creditor  or  by  a 
servicer  for  the  preparation'or  delivery 
of  the  disclosures  required  under 
§  1026.19(f)(l)(i),  escrow  account 
statements  required  pursuant  to  section 
10  of  RESPA,  or  other  statements 
required  by  TILA.  The  Bureau  proposed 
this  provision  under  TILA  section 
105(a)  and  RESPA  sections  10  and  19(a). 
The  Bureau  explained  that  the  proposed 
provision  would  strengthen  the 
informed  use  of  credit  by  ensuring  that 
consumers  are  not  informed  that 
consumers  must  pay  fees  prohibited  by 
law,  and  enhance  competition  by 
ensuring  that  creditors  do  not  attempt  to 
gain  a  competitive  advantage  by 
charging  prohibited  fees,  both  of  which 
are  consistent  with  section  105(a)  of 
TILA.  The  Bureau  also  stated  its  belief 
that  the  proposal  would  result  in  the 
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meaningful  advance  disclosure  of 
settlement  costs  and  the  elimination  of 
kickbacks,  referral  fees,  and  other 
practices  that  tend  to  increase 
unnecessarily  the  costs  of  certain 
settlement  services  by  ensuring  that 
illegal  fees  are  not  included  on  the 
disclosures,  consistent  with  section 
19(a)  of  RESPA. 

The  Bureau  received  no  comments  on 
this  proposed  provision.  For  the  reasons 
stated  in  the  proposal  and  based  on  the 
authority  stated  in  the  proposal,  the 
■final  §  1026.19(f)(5)  is  adopted  with 
modifications  from  the  proposal.  For 
organizational  purposes,  the  final  rule 
limits  the  scope  of  the  prohibition  on 
charging  fees  for  the  preparation  or 
delivery  of  the  Closing  Disclosure  only. 
The  full  prohibition  under  Regulation  X 
§  1024.12  remains  in  effect. 

19(g)  Special  Information  Booklet  at 
Time  of  Application 

Regulation  X  §  1024.6  contains  the 
provisions  related  to  the  special 
“information  booklet,  which  is  required 
by  section  5  of  RESPA.  See  12  U.S.C. 
2604.. The  Bureau  proposed 
§  1026.19(g),  which  is  substemtially 
similar  to  the  existing  requirements  in 
Regulation  X,  but  modified  to  conform 
to  the  usage  associated  with  TILA.  The 
Bureau  proposed  this  provision 
pursuant  to  its  authority  under  TILA 
section  105(a)  and  RESPA  section  19(a). 
The  Bureau  also  solicited  feedback  on 
whether  the  Consumer  Handbook  on 
Adjustable-Rate  Mortgages  (CHARM) 
booklet,  required  under  §  1026.19(b)(1), 
should  be  incorporated  into  the  special 
information  booklet. 

Proposed  comment  19(g)(l)-l  would 
have  provided  that  the  Bureau  may, 
after  publishing  a  notice  in  the  Federal 
Register,  issue  a  revised  or  separate 
special  information  booklet  that 
addresses  transactions  subject  to 
§  1026.19(g).  The  comment  would  have 
further  clarified  that  the  Bureau  also 
may  choose  to  permit  the  forms  or 
booklets  of  other  Federal  agencies  to  be 
used  by  creditors,  in  which  case  the 
availability  of  the  booklet  or  alternate 
materials  for  these  transactions  will  be 
set  forth  in  a  notice  in  the  Federal 
Register. 

Proposed  comment  19(g)(l)-2  would 
have  clarified  that,  when  two  or  more 
persons  apply  together  for  a  loan,  the 
creditor  complies  with  §  1026.19(g)  if 
the  creditor  provides  a  copy  of  the 
booklet  to  one  of  the  persons  applying. 
Proposed  comment  19(g)(2)-l  would 
have  explained  that  the  special 
information  booklet  may  be  reproduced 
in  any  form,  provided  that  no  changes 
are  made,  except  as  otherwise  provided 
under  §  1026.19(g),  and  that  provision  of 


the  special  information  booklet  as  a  peul 
of  a  larger  document  does  not  satisfy  the 
requirements  of  §  1026.19(g).  Comment 
19(g)(2)-l  would  have  further  clarified 
that  any  color,  size  and  quality  of  paper, 
type  of  print,  and  method  of 
reproduction  may  be  used  so  long  as  the 
booklet  is  clearly  legible.  The  Bureau 
explained  that  proposed  §  1026, 19(g) 
was  consistent  with  TILA’s  purposes  in 
that  it  would  increase  consumer 
awareness^of  the  costs  of  the  transaction 
by  informing  consumers  that  settlement 
costs  can  be  influenced  by  shopping, 
thereby  promoting  the  informed  use  of 
credit.  The  Bureau  further  explained 
that  the  provision  would  enhance 
consumers’  ability  to  shop  for  a 
mortgage  loan,  which  will  effect 
changes  in  the  settlement  process  that  • 
will  result  in  the  elimination  of 
kickbacks,  referral  fees,  and  other 
practices  that  tend  to  increase 
unnecessarily  the  costs  of  certain 
settlement  services,  consistent  with  the 
Bureau’s  authority  under  section  19(a) 
of  RESPA.  Proposed  comment  19(g)(2)- 
2  would  have  clarified  that  the  special 
information  booklet  may  be  translated 
into  languages  other  than  English. 

The  Dodd-Frank  Act  amended  RESPA 
section  5  to  require  that  the  booklet 
include,  among  other  things, 
information  about  the  trade-off  between 
closing  costs  and  interest  rates  over  the 
life  of  the  loan.  See  Dodd-Frank  Act 
section  1450(2),  amending  section  5(b) 
of  RESPA;  12  U.S.C.  2604(b)(1)(D). 

At  the  time  the  Bureau  was  receiving 
public  comments  on  this  proposal,  the 
Bureau  also  was  considering  the  2012  , 
Loan  Originator  Proposal.  In  the  2012 
Loan  Originator  Proposal,  the  Bureau 
proposed  to  use  its  exemption  authority 
under  the  Dodd-Frank  Act  to  allow 
creditors  and  loan  originator 
organizations  to  continue  making 
available  loans^with  consumer-paid 
upfront  points  or  ^es.  As  noted  in  the 
discussion  of  comments  in  the  section- 
by-section  analysis  of  §  1026.19(e)(2)(ii) 
above,  the  2012  Loan  Originator 
Proposal  generally  would  have  required 
creditors  to  make  a  zero-zero  alternative 
loan  available  to  consumers  before 
imposing  upfront  points  or  fees  in  a 
closed-end  mortgage  transaction.^^a  The 
Bureau  in  that  proposal  solicited 
comments  on  variations  and  alternatives 
to  this  approach. 

Comments 

Cqmmenters  had  several  suggestions 
for  some  of  the  RESPA-required  content 


the  2013  Loan  Originator  Final  Rule,  the 
Bureau  adopted  a  complete  exemption  to  the 
statutory  han  on  upfront  points  and  fees  set  forth 
in  TILA  section  129B(cK2)(B)(ii).  See  78  FR  11279, 
11370  (Feb.  15,  2013). 


for  the  special  information  booklet.  In 
response  to  the  2012  Loan  Originator 
Proposal,  commenters  explained  that 
educating  consumers  generally  about 
the  relationship  between  interest  rates 
and  other  costs  would  be  preferable  to 
a  requirement  that  loan  originators  offer 
consumers  particular  terms.  In  addition, 
commenters  stated  that  a  mandated 
presentation  of  a  zero-zero  alternative 
may  cause  borrowers  to  believe  that 
such  an  alternative  is  best  in  all  cases, 
where  in  fact,  the  benefit  to  a  borrower 
depends  on  many  factors  including 
how  long  the  consumer  plans  to  remain 
in  the  mortgage,  peulicularly  as  interest 
rates  rise).  Trade  associations 
representing  banks  recommended  that 
the  special  information  booklet 
demonstrate  hypothetical  trade-offs  to 
assist  consumers  in  selecting  loan 
options,  similar  to  the  current  RESPA 
GFE.  One  trade  association  representing 
banks  also  emphasized  that  the  Bureau 
should  include  generic  information 
about  the  trade-off  between  a  loan’s 
interest  rate  and  its  points  and  fees.  The 
commenter  explained  that  many 
consumers  shop  based  on  rate  and 
points  and  the  commenter  stated  that  it 
believed  more  would  if  they  were  ^ 
advised  accordingly.  The  commenter 
further  explained  that  increased 
consumer  interest  in  such  shopping  will 
drive  the  market  to  provide  even  more 
than  the  many  rate  and  point  choices 
available  today,  alleviating  the  need  for 
mandated  6ptions.  A  commenter  also 
explained  that  the  booklet  offers  the 
opportunity  and  right  platform  to  test 
various  approaches  to  informing 
borrowers  of  available  options. 

With  respect  to  combining  the 
CHARM  booklet  with  the  special 
information  booklet,  a  trade  association 
representing  settlement  agents  did  not 
object  to  including  the  CHARM  booklet 
with  other  materials.  A  trade  association 
representing  banks  noted  there  were 
advantages  and  drawbacks  to  including 
the  CHARM  materials  with  the  special 
information  booklet.  Among  the 
advantages  were  that  it  would  serve  a 
growing  market  as  ARM  loans  may 
become  more  popular  as  interest  rates 
rise.  Among  the  drawbacks  were  that 
the  CHARM  booklet  is  36  pages  long 
and  would  be  very  iMge  compared  to 
the  booklet.  The  commenter  believed  it 
was  important,  in  any  event,  that  the 
CHARM  materials  be  made  accessible 
and  easily  understandable  for 
consumers  by  the  Bureau.  A  non¬ 
depository  lender  stated  that  the 
CHARM  and  special  information 
booklets  should  remain  separate.  The 
commenter  explained  that  CHARM 
booklet  is  directed  to  consumers  who 
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have  applied  for  an  ARM,  and  that  it 
would  be  ill-suited  to  consumers  who 
apply  for  a  fixed  rate  loan.  Credit  union 
commenters  supported  consolidating 
the  CHARM  booklet  with  the  special 
information  booklet.  One  credit  union 
commenter  explained  doing  so  would 
streamline  the  number  of  documents 
received  by  borrowers  at  the  time  of 
application  without  any  detrimental 
effect  to  the  borrower.  The  credit  u/iion 
commenter  also  explained  that  the 
combined  document  contains  all  of  the 
information  that  a  borrower  would  find 
useful  in  the  application  process  while 
reducing  information  overload.  Another 
credit  union  commenter  explained  that 
combining  the  CHARM  booklet  with  the 
special  inforiftation  booklet  would 
reduce  information  overload  and  would 
help  consumers  better  understand  the 
application  process.  A  software 
company  commenter  requested 
clarification  on  whether  tvvo  versions  of 
the  special  information  booklet  will 
need  to  be  made — one  for  ARMs  and 
one  for  all  Others. 

A  professional  association 
representing  attorneys  recommended 
that  the  special  information  booklet 
could  be  used  to  reduce  the  length  and 
complexity  of  the  integrated  disclosures 
by  containing  information  about  the 
transaction  that  does  not  relate  to  the 
exchange  of  funds. 

A  non-depository  lender  supported 
proposed  comment  19(g)(l)-2,  clarifying 
that  when  two  or  more  persons  apply 
together  for  a  mortgage  loan,  lenders  are 
in  compliance  with  the  rule  by 
providing  a  copy  of  the  booklet  to  one 
of  the  persons  applying.  Trade 
associations  representing  banks  and  a 
non-depository  lender  commenter 
requested  that  the  Bureau  put  high 
priority  on  developing  web-based 
information  that  is  linked  to  the  forms 
as  well  as  the  booklet.  Commenters 
explained  that  internet  links  would 
efficiently  explain  the  forms  to 
borrowers,  and  internet-based 
information  and  accompanying  hard 
copy  key  or  glossary  materials  could 
alleviate  the  need  for  explanatory 
information  in  the  forms,  making  the 
forms  shorter  and  more  inviting  to 
consumers.  A  trade  association 
representing  banks  recommended  that 
the  Bureau  include  an  interactive, 
online  version  made  available  to 
consumers  and  housing  counselors. 

A  software  company  commenter 
requested  clarification  on  whether  tl\f 
booklet  would  be  required  to  be 
provided  on  8.5  x  11  paper  as  a  separate 
disclosure.  The  commenter  also 
requested  clarification  on  whether  the 
graphic  on  the  cover  can  be  removed. 


A  trade  association  representing 
banks  explained  that  the  special 
information  booklet  and  any 
accompanying  web-based  information 
accompanying  the  disclosures  were  as 
important  as  the  forms  themselves.  The 
commenter  explained  that  these 
materials  should  be  proposed  along 
with  the  tested  and  revised  loan  forms 
for  comment  by  stakeholders.  One  non¬ 
depository  lender  requested  that  the 
Bureau  seek  public  input  when 
developing  the  booklet  because  it  would 
provide  almost  as  much  information  as 
the  disclosures  themselves.  A  trade 
association  representing  settlement 
agents  reiterated  its  support  for  a  public 
process  in  developing  the  special 
information  booklet. 

Final  Rule 

The  final  rule  adopts  §  1026.19(g) 
substantially  as  proposed  and  adopts 
commentary  to  that  section  substantially 
as  proposed,  along  with  other 
modifications  discussed  below.  The 
Bureau  views  the  special  information 
booklet  as  part  of  the  Bureau’s  broader 
mission  to  educate  consumers  about 
consumer  financial  products,  and  the 
Bureau  intends  to  develop  the  special 
information  booklet  together  with  other 
educational  materials  that  will  be 
accessible  on  its  public  Web  site.  The 
Bureau  also  plans  to  update  the  booklet 
in  the  future  to  reflect  the  integrated 
disclosures  adopted  in  this  final  rule, 
the  amendments  to  section  5  of  RESPA 
in  section  1450  of  the  Dodd-Frank  Act, 
and  other  Bureau  rulemaltings. 

Creditor  to  provide  the  special 
information  booklet  under 
§  1026.19(g)(1).  To  define  the  term 
“special  information  booklet,”  final 
§  1026.19(g)(1)  includes  clarifying 
language  referring  to  the  special 
information  booklet  required  pursuant 
to  section  5  of  RESPA  (12  U.S.C.  2604) 
to  help  consumers  applying  for  federally 
related  mortgage  loans  understand  the 
nature  and  cost  of  real  estate  settlement 
services.  * 

The  final  rule  clarifies  proposed 
§  1026.19(g)(l)(i)  by  omitting  language 
that  would  have  referred  to  the 
consumer’s  application  “for  credit.”  The 
application  under  §  1026.19(g)(1)  has 
the  same  meaning  as  the  application 
under  §  1026.2(a)(3)(ii).  See  the  section- 
by-section  analysis  of  §  1026.2.  The  final 
rule  refers  only  to  Ihe  consumer’s 
“application.”  To  facilitate  compliance, 
the  final  rule  includes  comment 
19(g)(l)-3  to  explain  that  “application” 
is  defined  in  §  1026.2(a)(3)(ii).  The 
comment  also  clarifies  that  the  creditor 
need  not  provide  the  booklet  under 
§  1026.19(g)(l)(i)  when  it  denies  an 
application  or  if  the  consumer 


withdraws  the  application  before  the 
end  of  the  three-business-day  period. 

The  comment  also  includes  a  cross- 
reference  to  comment  19(e)(l)(iii)-3  for 
additional  guidance  on  denied  or 
withdrawn  applications. 

The  final  rule  makes  other 
amendments  to  the  provisions  in 
proposed  §  1026.19(g)(l)(i)  to  clarify  the 
timing  requirements  applicable  to 
§  1026.19(g).  Proposed  §  1026.19(g)(l)(i) 
would  have  stated  that  the  creditor  must 
deliver  the  special  information  booklet 
“not  later  than  three  business  days  after 
the  application  is  received,”  and  that 
the  creditor  need  not  provide  the 
booklet  if  the  creditor  denies  the 
consumer’s  application  before  the  end 
of  the  “three-day  period.”  To  set  forth 
the  timing  requirements  of  §  1026.19(g) 
more  clearly,  the  final  rule  provides  that 
the  creditor  shall  deliver  or  place  in  the- 
mail  the  booklet  not  later  than  three 
business  days  after  the  “consumer’s 
application”  is  received,  and  that  the 
creditor  need  not  provide  the  booklet  if 
the  creditor  denies  the  consumer’s 
application  before  the  end  of  the  “three- 
business-day  period.” 

The  final  rule  also  revises 
§  1026.19(g)(l)(i)  to  state  that  the 
creditor  shall  deliver  or  place  in  the 
mail  the  special  information  booklet,  to 
conform  to  the  language  of  §  1026.19(e) 
and  (f),  as  well  as  RESPA  section  5(d), 
which  states,  that  the  booklet  “shall  be 
provided  by  delivering  it  or  placing  it  in 
the  mail.” 

In  addition,  comment  19(g)(1)— 1 
revises  proposed  comment  19(g)(1)— 1  to 
describe  more  clearly  how  the  Bureau 
will  issue  revised  or  separate  special 
information  booklets.  Specifically, 
comment  19(g)(l)-l  states  that  the 
Bureau  may,  “from  time  to  time,”  issue 
revised  or  “alternative  versions”  of  the 
special  information  booklet  that 
addresses  transactions  subject  to 
§  1026.19(g).  Proposed  comment 
19(g)(l)-l  would  have  stated  that  the 
Bureau  may  issue  a  revised  or 
“separate”  special  information  booklet 
that  addresses  transactions  subject  to 
§  1026.19(g). 

Comment  19(g)(l)-l  includes  these 
revisions  because  the  Bureau  believes 
the  reference  in  proposed  comment 
19(g)(l)-l  to  a  “separate”  booklet  does 
not  reflect  the  Bureau’s  interpretation  of 
its  authority  under  RESPA  section  5  to 
issue  alternate  booklets  that  reflect 
different  product  types.  As  discussed 
above,  commenters  made  a  number  of 
suggestions  for  revising  the  special 
information  booklet  or  combining  it 
with  the  CHARM  booklet  applicable  to 
adjustable  rate  mortgage  loans.  Also  as 
.  noted  above,  Dodd-Frank  Act  section 
1450  amended  RESPA  section  5  to 
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require  that  the  special  information 
booklet  include  additional  content. 

Some  of  this  content  may  be  more 
relevant  to  some  products  than  others. 
And  while  §  1026.19(g)(l)(iii)  currently 
limits  the  scope  of  coverage  of  the 
special  information  booklet  to  first-lien, 
purchase-money  consumer  credit 
transactions  secured  by  real  property, 
the  Bureau  plans  to  review  the  scope  of 
§  1026.19(g)  as  it  develops  integrated 
disclosure  requirements  for  other  loans 
in  future  rulemakings. 

The  Bureau  expects  to  publish 
revisions  to  the  special  information 
booklet  in  the  future,  for  example,  to 
conform  the  booklet’s  content  to 
changes  resulting  from  the  Bureau’s 
Title  XTV  Rulemakings.  The  Bureau  also 
expects  to  publish  revisions  to 
implement  the  Dodd-Frank  Act’s 
amendments  to  RESPA  section  5  and 
will  take  into  account  comments 
received  in  response  to  the  proposal  and 
other  feedback  received  from  interested 
parties  in  its  design.  See  Dodd-Frank 
Act  section  1450(2),  amending  section 
5(b)  of  RESPA:  12  U.S.C.  2604(b)(1)(D). 
For  example,  the  Bureau  may  determine 
that  alternative  versions  of  the  booklet 
for  particular  product  types  may  aid 
consumer  understanding  by  providing 
consumers  with  information  most 
relevant  to  their  situation.  Finally,  the 
Bureau  believes  comment  19(g)(1)— 1  is 
consistent  with  the  current  definition  of 
“special  information  booklet”  in 
Regulation  X  §  1024.2,  which  currently 
provides  that  “[t]he  Bureau  may  issue  or 
approve  additional  booklets  or 
alternative  booklets  by  publication  of  a 
Notice  in  the  Federal  Register.” 

Comment  19(g)(l)-l  also  differs  from 
proposed  comment  19(g)(l)-l  in  terms 
of  when  a  revised  or  alternative  version 
of  the  booklet  may  be  issued.  Under  the 
comment,  such  a  booklet  may  be  issued 
“by”  publishing  a  notice  in  the  Federal 
Register.  The  proposed  comment  would 
have  stated  that  the  Bureau  may  issue  a 
revised  or  separate  booklet  “after” 
publishing  a  notice  in  the  Federal 
Register.  The  Bureau  believes  that  the 
comment  is  clearer  than  the  proposed 
commentary,  which  could  have  implied 
that  an  additional  step  was  necessary  to 
issue  the  booklet  after  publication  of  the 
Federal  Register  notice.  In  addition  to 
these  modifications,  comment  19(g)(1)- 
1  includes  a  clarifying  revision  that  the 
Bureau  also  may  choose  to  permit  the 
forms  or  booklets  of  other  Federal 
agencies  “to  be  used  by  creditors.” 

The  final  rule  reorganizes 
§  1026.19(g)(l)(iii)  to  clarify  the  types  of 
transactions  for  which  the  booklet  is  not 
required  to  be  provided.  Proposed 
§  1026.19(g)(l)(iii)  would  have  provided 
that  the  creditor  or  mortgage  broker 


need  not  provide  the  booklet  to  the 
consumer  for  transactions  identified  in 
§  1026.19(g)(l)(iii)(A)  through  (C),  as 
well  as  those  identified  in 
§  1026.19(g)(l)(iii)(D),  which  would 
have  listed  “[a]ny  other  consumer  credit 
transaction  secured  by  real  property 
whose  purpose  is  not  the  purchase  of  a 
one-to-four  family  residential  property.” 
The  transactions  under  proposed 
§  1026.19(g)(l)(iii)(D)  would  have  been 
inclusive  of  the  transactions  under 
§  1026.19(g)(l)(iii)(A)  through  (C). 
Accordingly,  the  final  rule  moves  the 
reference  to  the  class  of  transactions  that 
would  have  been  identified  in  proposed 
•§  1026.19(g)(l)(iii)(D)  to  the  more 
general  provision  in  §  1026.19(g)(l)(iii), 
and  retains  the  classes  of  transactions 
identified  in  §  1026.19(g)(l)(iii)(A) 
through  (C)  as  examples.  As  revised, 
under  final  §  1026.19(g)(l)(iii),  the 
creditor  or  mortgage  broker  need  not 
provide  the  booklet  to  the  consumer  for  . 
a  consumer  credit  transaction  secured 
by  real  property,  the  purpose  of  which 
is  not  the  purchase  of  a  One-to-four 
family  residential  property,  inchiding, 
but  not  limited  to,  the  transactions 
identified  in  the  proposal  (i.e., 
refinancing  transactions,  closed-end 
loans  secured  by  a  subordinate  lien,  and 
reverse  mortgages). 

In  addition,  tne  final  rule  revises 
proposed  §  1026.19(g)(l)(iii)(B),  which 
would  have  referred  to  “[cllosed-end 
loans  when  the  lender  takes  a 
subordinate  lien,”  to  refer  instead  to 
“[c]losed:end  loans  secured  by  a 
subordinate  lien.”  The  final  rule 
includes  this  change  to  clarify  that  the 
booklet  is  not  required  to  be  provided 
when  the  creditor  is  extending  only  a 
closed-end  loan  secured  by  a 
subordinate  lien.  However,  the  booklet 
would  be  required  to  be  provided  when 
the  creditor  is  extending  a  closed-end 
first-lien  consumer  credit  transaction 
secured  by  real  property  for  the  purpose 
of  purchasing  a  One-to-four  family 
residential  property,  even  if  the  creditor 
also  is  extending  a  closed-end  * 
subordinate-lien  loan 
contemporaneously.  The  creditor  would 
not  be  required  under 
§  1026.19'(g)(i)(iii)(B)  to  provide  a 
second  booklet  for  the  subordinate-lien 
■  loan. 

Permissible  changes  under 
§  1026.19(g)(2).  The  final  rule  revises 
proposed  §  1026.19(g)(2)  to  provide 
clearer  language  with  respect  to 
permissible  changes  to  the  booklet.  In 
addition,  comment  19(g)(2)-l  includes  a 
technical  revision  to  the  first  sentence  of 
the  comment  to  refer  more  specifically 
to  §  1026.19(g)(2)  and  includes  a  cross- 
reference  to  comment  19(g)(2)-3,  which 
is  discussed  in  more  detail  below.  A 


minor  revision  has  been  made  to 
improve  the  language  in  final 
§  1026.19(g)(2)(ii),  and  final 
§  1026.19(g)(2)(iv)  includes  a  technical 
revision  to  replace  a  reference  to  “the 
lender”  with  a  reference  to  “the 
creditor,”  to  conform  to  the  terminology 
of  Regulation  Z.  Comment  19(g)(2)-2 
corrects  a  typographical  error  in  the  last 
sentence  of  the  proposed  comment  and 
inclujjes  a  reference  to  comment 
19(g)(2)-3,  discussed  below. 

In  addition,  the  final  rule  amends 
proposed  §  1026.19(g)(2)(iv)  to  provide 
that  the  cover  of  the  booklet  may  be  in 
any  form  and  may  contain  any 
drawings,  pictures  or  artwork, 

“provided  that  the  title  appearing  on  the 
cover  shall  not  be  changed?*’  As 
discussed  below,  this  change  has  been 
made  because  the  Bureau  believes  that 
future  revised  or  alternative  versions  of 
the  booklet  will  be  more  effective  for 
consumers  if  creditors  are  not  permitted 
to  change  the  title.  Proposed 
§  1026.19(g)(2)(iv)  would  have  provided 
that  “[t]he  cover  of  the  booklet  may  be 
in  any  form  and  may  contain  any 
drawings,  pictures  or  artwork,  provided 
that  the  words  ‘settlement  costs’  are 
used  in  the  title.”  This  language  would 
have  reflected  the  current  requirement 
under  Regulation  X  §  1024.6(d)(2) 
applicable  to  the  version  of  the  booklet 
presently  used  by  lenders.  As  noted 
above,  the  Bureau  plans  to  update  the 
special  information  booklet  consistent 
with  the  amendments  to  section  5  of 
RESPA  in  section  1450  of  the  Dodd- 
Frqnk  Act  and  to  reflect  the  integrated 
disclosures.  And  as  discussed  above 
with  respect  to  comment  19(g)(l)-l,  the 
Bureau  intends  to  issue  a  revised 
version,  and  possibly  alternative 
versions  of  the  special  information 
booklet  that  implement  the  expanded 
content  requirements  of  RESPA  section 
5  and  the  integrated  disclosure 
requirements  of  §  1026.19(e)  and  (f). 
Because  the  amendments  to  RESPA 
section  5  include  new  content  beyond 
settlement  cost  information,  the  Bureau 
expects  future  revised.or  alternative 
versions  of  the  booklet  will  address 
topics  in'addition  to  settlement  costs. 
Similarly,  the  Bureau  expects  the  title  of 
the  revised  or  alternative  versions  of  the 
booklet  will  refer  to  topics  other  than 
settlement  costs. 

The  Bureau  is  concerned  that,  without 
this  modification,  the  restriction  on  the 
permissible  changes  to  the  title  (i.e.,  the 
title  must  include  the  words  “settlement 
co^”)  will  become  obsolete  and  may 
prove  too  narrow  once  the  Bureau  issues 
an  updated  version  of  the  special 
information  booklet  covering  a  broader 
range  of  topics.  Although  updates  to  the 
booklet  are  still  under  consideration  by 
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the  Bureau,  the  Bureau  believes  the  final 
rule  must  address  future  versions  of  the 
booklet  so  that  the  booklet’s  title 
accurately  conveys  to  consumers  the 
full  range  of  content.  Accordingly,  the 
final  rule  amends  §  1026.19(g){2)(iv)  to 
state  expressly  that  creditors  may  not 
change  the  title  of  the  booklet. 

At  the  same  time,  the  Bureau 
recognizes  creditors  should  be 
permitted  to  continue  to  provide 
booklets  already  in  use  until  the  Bureau 
issues  an  update  to  address  topics  in 
addition  to  settlement  costs. 

Accordingly,  the  final  rule  includes 
comment  19(g)(2)-3,  which  refers  to  the 
general  restriction  on  changing  the 
booklet’s  title  under  §  1026.19(g)(2)(iv) 
and  comment  19(g)(l)-l,  and  explains 
that,  until  the  Bureau  issues  a  version  of 
the  special  information  booklet  relating 
to  the  Loan  Estimate  and  Closing 
Disclosure  under  §§  1026.37  and 
1026.38,  for  applications  that  are 
received  on  or  after  August  1,  2015,  a 
creditor  may  change  the  title  appearing 
on  the  cover  of  the  version  of  the  special 
information  booklet  in  use  before 
August  1,  2015,  provided  the  words 
“settlement  costs’’  are  used  in  the  title. 

’  The  final  rule  includes  this  comment 
to  facilitate  compliance  for  creditors 
using  the  current  version  of  the  special 
information  booklet  that  does  not 
address  the  integrated  disclosure 
requirements  of  §  1026.19(e)  or  (f)  until 
the  Bureau  issues  an  updated  version 
for  applications  subject  to  the  integrated 
disclosure  requirements.  In  the  event 
that  the  Bureau  does  not  issue  a  revised 
or  alternative  version  of  the  booklet  that 
addresses  the  integrated  disclosure 
requirements  by  the  effective  date  of 
this  final  rule  (August  1,  2015),  the 
Bureau  believes  creditors  should  be 
permitted  to  rely  on  booklets  they  may 
have  already  modified  in  accordance 
with  current  Regulation  X  §  1024.6(d), 
including  any  permissible  modifications 
creditors  have  made  to  the  title.  Th^ 
Bureau  believes  this  commentary  is 
appropriate  because  a  rule  that  restricts 
a  creditor’s  ability  to  change  the  title  of 
the  current  version  of  the  booklet  may 
impose  Unnecessary  compliance  burden 
on  creditors  without  material  consumer 
benefit.  To  provide  creditors  with 
guidance  on  compliance  with  the 
effective  date  of  the  final  rule,  comment 
19(g)(2)-3  also  contains  a  cross- 
•  reference  to  comment  l(d)(5)-l. 

Clarifications.  A  commenter 
requested  clarification  on  whether  the 
graphic  on  the  cover  can  be  removed 
and  whether  the  booklet  would  he 
required  to  be  provided  on  8.5  X  11 
paper  as  a  separate  disclosure.  Final 
§  1026.19(g)(2)  permits  certain  changes 
to  the  booklet,  including  changes  to  the 


graphics  on  the  cover.  Final 
§  1026.19(g)(2)(iv)  provides  that  the 
cover  of  the  booklet  may  be  in  any  form 
and  may  contain  any  drawings,  .pictures, 
or  artwork,  provided  the  words 
“settlement  costs”  are  used  in  the  title. 
The  booklet  is  not  required  to  be 
provided  on  8.5  x  11  paper.  Comment 
19(g)(2)-l  clarifies  that  any  color,  size 
and  quality  of  paper,  type  of  print,  and 
method  of  reproduction  may  be  used  so 
long  as  the  booklet  is  clearljr  legible. 

Final  provisions.  Final  §  1026.19(g)(1) 
and  (2),  comments  19(g)(l)-l,  -2,  and 
-3,  19(g)(2)-l,  and  comments  19(g)(2)- 
1,-2,  and  -3  are  adopted  pursuant  to 
the  Bureau’s  authority  under  TILA 
section  105(a)  and  RESPA  section  19(a). 
The  final  rule  and  commentary  are 
consistent  with  TILA’s  purposes  in  that 
it  will  increase  consumer  awareness  of 
the  costs  of  the  transaction  by  informing 
consumers  that  settlement  costs  can  be 
influenced  by  shopping,  thereby 
promoting  the  informed  use  of  credit. 
The  final  rule  and  commentary  will 
enhance  consumers’  ability  to  shop  for 
a  mortgage  loan,  which  will  effect 
changes  in  the  settlement  process  that 
will  result  in  the  elimination  of 
kickbacks,  referral  fees,  and  other 
practices  that  tend  to  increase 
unnecessarily  the  costs  of  certain 
settlement  services,  consistent  with  the 
Bureau’s  authority  under  section  19(a) 
of  RESPA.  The  final  rule  and 
commentary  implement- Dodd-Frank  Act 
section  1450,  which  amends  RESPA 
section  5(a)  and  (b)  to  set  forth  new 
content  for  the  special  information 
booklet. 

Section  1026.20  Disclosure 
Requirements  Regarding  Post- 
Consummation  Events 

20(e)  Escrow  Account  Cancellation 
Notice  for  Certain  Mortgage 
Transactions 

Sections  1461  and  1462  of  the  Dodd- 
Frank  Act  amended  TILA  to  create  a 
new  section  129D,  which  establishes 
certain  requirements  for  escrow 
accounts  for  consumer  credit 
transactions  secured  by  a  first  lien  on  a 
consumer’s  principal  dwelling  (other 
than  a  consumer  credit  transaction 
under  an  open-end  credit  plan  or  a 
reverse  mortgage).  15  U.S.C.  1639d(a) 
through  (j).  New  TILA  section  129D(h) 
and  (j)  require  certain  disclosures  when 
an  escrow  account  is  established  and 
certain  other  disclosures  when  an 
escrow  account  is  refused  or  cancelled 
by  the  consumer,  respectively. 

Specifically,  new  TILA  section 
129D(h)  establishes  that  a  creditor  must 
provide  a  disclosure  with  the 
information  Set  forth  under  TILA 


section  129D(h)  when  an  impound, 
trust,  or  other  type*  of  account  for  the 
payment  of  property  taxes,  insurance 
premiums,  or  other  purposes  relating  to 
real  property  securing  a  consumer  credit 
transaction  is  established  in  connection 
with  the  transaction  (the  Pre- 
Consummation  Escrow  Establishment 
Disclosure).  Section  129D(j)(l)(A) 
establishes  that  a  creditor  or  servicer 
must  provide  a  disclosure  with  the 
information  set  forth  under  TILA 
section  129D(j)(2)  when  an  impound, 
trust,  or  other  type  of  account  for  the 
payment  of  property  taxes,  insurance 
premiums,  or  other  purposes  relating  to 
real  property  securing  a  consumer  credit 
transaction  is  not  established  in 
connection  with  the  transaction  (the 
Pre-Consummation  Escrow  Waiver 
Disclosure).  Section  129D(j)(l)(B) 
establishes  that  a  creditor  dr  servicer 
must  provide  disclosures  after 
consummation  with  the  information  set 
forth  under  TILA  section  129D(j)(2) 
when  a  consumer  chooses,  and  provides 
written  notice  of  the  choice,  to  close  the 
consumer’s  escrow  account  established 
in  connection  with  a  consumer  credit 
transaction  secured  by  real  property  and 
in  accordance  with  any  statute, 
regulation,  or  contractual  agreement  (the 
Post-Consummation  Escrow 
Cancellation  Disclosure). 

The  Board’s  2011  Escrows  Proposal 
would  have  implemented  the  new  TILA 
escrow  requirements,  and  most  aspects 
of  that  proposal  have  been  implemented 
in  the  Bureau’s  2013  Escrows  Final 
Rule.  See  78  FR  4726  (Jan.  22,  2013). 
But,  for  reasons  discussed  in  greater 
detail  in  the  section-by-section  analysis 
of  §  1026.38(1)(7)  (Escrow  account),  the 
■  Bureau  proposed  to  implement  the  Pre- 
Consummation  Escrow  Establishment 
Disclosure  and  Pre-Consummation 
Escrow  Waiver  Disclosure,  along  with 
certain  other  new  disclosure 
requirements  for  mortgage  transactions 
established  by  Title  XIV  (collectively. 
Affected  Title  XIV  Disclosures),  as  part 
of  the  TILA-RESPA  Proposal. 

Additionally,  on  November  23,  2012, 
the  Bureau  issued  a  final  rule  effectively 
exempting  persons  from  providing  the 
Post-Consummation  Escrow 
Cancellation  Disclosure.  See  77  FR 
70105  (Nov.  23,  2012).  In  that  final  rule, 
the  Bureau  stated  that  it  had  concluded 
that  delaying  the  Post-Consummation 
Escrow  Cancellation  Disclosure  and 
coordinating  its  implementation  with 
that  of  the  integrated  disclosure 
requirements  is  in  the  interest  of 
industry  and  consumers  alike.  77  FR 
70105,  70111  (Nov.  23,  2012).  The 
Bureau  believed  that  implementing  the 
Post-Consummation  Escrow 
Cancellation  Disclosure  along  with  the 
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integrated  disclosure  requirements 
would  allow  the  Bureau  to  use  feedback 
it  has  received  from  consumer  testing 
conducted  prior  to  the  TILA-RESPA 
Proposal,  the  comments  on  that 
proposal,  and  any  additional  consumer 
testing  conducted  subsequent  to  the 
proposal  to  harmonize  the  content  and 
format  of  the  Post-Consummation 
Escrow  Cancellation  Disclosure,  the  Pre- 
Consummation  Escrow  Waiver 
Disclosxire,  and  the  integrated 
disclosure.  The  Bureau  stated  its  belief 
that  consumers  would  benefit  from  a 
more  fully  integrated  and  synchronized 
overall  mortgage  disclosure  scheme,  and 
industry  would  benefit  from  a  more 
coordinated  implementation  of  the 
overall  mortgage  disclosure  scheme 
mandated  by  the  Dodd-Frank  Act  and 
implemented  by  the  Bureau.  The  Bureau 
also  noted  that  commenters  to  the 
Board’s  2011  Escrows  Proposal  urged 
the  Board  to  delay  implementation  of 
the  Dodd-Frank  Act’s  escrow  disclosure 
requirements  until  the  Bureau  could 
finalize  the  integrated  disclosure 
requirements.  The  commenters  stated 
that  harmonizing  the  rulemakings 
would  allow  for  a  comprehensive 
approach,  and  avoid  duplicative  forms 
and  repetitive  rulemakings.  The  Bureau 
believes  that  it  is  important  to 
coordinate  the  implementation  and 
requirements  of  the  Pre-Consummation 
Escrow  Establishment  Disclosure,  the 
Pre-Consummation  Escrow  Waiver 
Disclosure,  and  the  Post-Consummation 
Escrow  Cancellation  Disclosure,  because 
it  will  result  in  a  more  comprehensive 
and  harmonized  set  of  escrow 
disclosures,  which  will  aid  consumer 
understanding  and  facilitate  compliance 
for  industry. 

Accordingly,  in  this  final  rule,  the 
Bureau  is  adopting  §  1026.20(e)  to  • 
implement  the  Post-Consummation 
Escrow  Cancellation  Disclosure, 
pursuant  to  its  authority  under  TILA 
section  105(a),  Dodd-Frank  Act  section 
1032(a),  and  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b). 
Disclosure  of  this  information  would 
ensure  that  consumers  have  the  facts  to 
understand  a  key  aspect  of  their 
mortgage  loan  emd  avoid  the 
uninformed  use  of  credit,  consistent 
with  the  purpose  of  TILA.  The  Bureau 
.  also  believes  that  §  1026.20(e)  ensures 
that  the  features  of  the  mortgage 
transaction,  both  initially  and  over  the 
term  of  the  transaction,  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
mortgage  transaction,  in  light  of  the 
/acts  and  circumstances,  consistent  with 


Dodd-Frank  Act  section  1032(a),  and 
improves  consumer  awareness  and 
understanding  of  residential  mortgage 
loans,  which  is  in  the  interest  of  • 
consumers  and  the  public,  consistent 
with  section  1405(b).  Except  as 
otherwise  discussed  below,  §  1026.20(e) 
generally  adopts  the  proposed  Post- 
Consummation  Escrow  Disclosure’ 
Cancellation  requirements  in  the 
Board’s  2011  Escrows  Proposal. 

20(e)(1)  Scope 

In  the  Board’s  2011  Escrows  Proposal, 
the  Board  proposed  to  add  a  new 
§  226.20(d)  to  Regulation  Z  to 
implement  the  disclosure  requirements 
of  TILA  sections  129D(j)(l)(B)  and 
129D(j)(2),  as  enacted  by  section  1462  of 
the  Dodd-Frank  Act.  The  Board  stated  in 
the  proposal  that  TILA  section 
129D(j)(l)(B)  requires  a  creditor  or 
servicer  to  provide  the  disclosures  set 
forth  in  TILA  section  129D(j)(2)  when  a 
consumer  requests  closure  of  an  escrow 
accoimt  that  was  established  in 
connection  with  a  transaction  secured 
by  real  property. 

The  disclosure  requirements  under 
proposed  §  226.20(d),  however,  would 
have  covered  closed-end  credit 
transactions  secured  by  a  first  lien  on 
real  property  or  a  dwelling.  The  Board 
stated  in  the  proposal  its  belief  that  the 
information  disclosed  when  an  escrow 
account  will  be  cancelled  likely  would 
be  just  as  useful  to  a  consumer  who  has 
a  loan  secured  by  manufactured  housing 
as  it  would  to  a  consumer  who  has  a 
mortgage  loan  secured  by  a  site-built 
home.  The  Board  also  believed  that  the 
coverage  of  all  dwellings  would  ease 
compliance  burden  for  creditors  because 
the  coverage  of  all  dwellings  would 
eliminate  the  analysis  that  creditors 
would  have  to  undertake  to  determine 
whether  and  which  disclosures  would 
be  triggered  when  a  transaction  will  be 
secured  by  any  one  of  various  types  of 
dwellings.  The  Board  also  proposed  to 
apply  §  226.20(d)  to  instances  in  which 
the  creditor  or  servicer  decides 
independently  to  cancel  an  escrow 
account.  The  Board  believed  that  a 
consumer  whose  escrow  account  will  be 
closed  should  be  informed  of  the  risks 
attendant  with  not  having  an  escrow 
account,  even  if  the  consumer  is  not 
requesting  the  cancellation  of  the 
account. 

Comments 

Some  industry  commenters 
responding  to  the  Board’s  2011  Escrows 
Proposal  asserted  that  the  Board  should 
not  apply  any  of  the  proposed  escrow 
disclosure  requirements  to  transactions 
secured  only  by  real  property  (e.g., 
vacant  or  unimproved  land),  because 


escrow  accounts  are  rarely  established 
for  such  transactions.  Commenters  also 
asserted  that  none  of  the  disclosure 
requirements  should  apply  to  dwellings 
because  dwellings  may  include  personal 
property,  such  as  manufactured  homes, 
recreational  vehicles,  and  boats,  and 
escrow  accounts  are  seldom  established 
for  such  transactions.  Some 
commenters,  including  a  large  bank 
commenter  and  an  industry  trade 
association  representing  banks,  asserted 
that  the  Board  exceeded  its  authority 
when  it  proposed  to  apply  the  escrow 
disclosure  requirements  to  transactions 
secured  by  dwellings  and  transactions 
secured  only  by  real  property. 

Final  Rule 

The  Bureau  is  adopting  proposed 
§  226.20(d)  in  this  final  rule  renumbered 
as  §  1026.20(e)(1),  pursuant  to  its 
authority  under  TILA  section  105(a), 
Dodd-Frank  Act  section  1032(a),  and  for 
residential  mortgage  loans,  Dodd-Frank 
Act  section  1405(b).  Other  than  a 
modification  to  exempt  reverse 
mortgage  transactions  under  §  1026.33, 

§  1026.20(e)(1)  finalizes  the  scope  as 
proposed  by  the  Board.  The 
modification  aligns  the  scope  of  the 
Post-Consummation  Escrow 
Cancellation  Disclosure  more  closely 
with  the  scope  of  §  1026.19(f)  and  the 
post-consummation  partial  payment 
disclosure  required  by  §  1026.39.  The 
Bureau  believes  this  modification  will 
facilitate  compliance  with  the  integrated 
disclosure  requirements  and  Post- 
Consummation  Escrow  Cancellation 
Disclosure  requirements.  Further,  the 
Bureau  noted  in  the  TILA-RESPA 
Proposal  that  reverse  mortgages  have 
unusual  terms  and  features,  and  that  it 
intended  to  address  these  unique 
transactions  in  a  separate,  future 
rulemaking.  See  77  FR  51115,  51137, 
51157  (Aug.  23,  2012). 

Tlje  Bureau  has  considered  the 
comments  regarding  the  scope  of 
proposed  §  226.20(d).  Final 
§  1026.20(el(l)  only  applies  to  consumer 
credit  transactions  for  which  an  escrow 
account  was  established.  Therefore,  if 
escrow  accounts  are  not  typically 
established  in  connection  with 
consumer  credit  transactions  secured  by 
personal  property  used  as  dwellings,  or 
by  vacant  land,  the  disclosure 
requirement  will  not  be  triggered,  and 


For  reasons  set  forth  in  greater  detail  in  the 
section-hy-section  analysis  of  §  1026.38(1)(7)  below, 
the.  Bureau  proposed  to  apply  the  TILA  section 
129D  esc^w  requirements  to  all  transactions 
subject  to  proposed  §  1026.19(f),  which  would  have 
included  all  closed-end  credit  transactions  secured 
by  real  property,  other  than  a  reverse  mortgage 
subject  to  §  1026.33,  whether  Or  not  secured  by  a 
hrst-lien  on  real  property. 
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thus,  the  rule  may  not  be  a  compliance 
burden.  In  addition,  consumer  credit 
transactions  are  subject  to  substantial 
variability.  The  Bureau  believes  that 
requiring  the  provision  of  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  to  consumers  in  transactions 
secured  by  personal  property  [e.g., 
manufactured  homes,  boats,  or 
recreational  vehicles)  used  as  dwellings, 
or  transactions  secured  only  by  real 
property  [e.g.,  vacant  or  unimproved 
land),  however  rarely  escrow  accounts 
may  be  established  in  such  transactions, 
may  provide  an  important  consumer 
protection  if,  in  fact,  an  escrow  account 
was  set  up.  Further,  the  coverage  of  all 
dwellings  would  facilitate  compliance 
because  the  coverage  of  all  dwellings 
would  eliminate  the  analysis  that 
creditors  would  have  to.  undertake  to 
determine  whether  the  cancellation  of 
the  escrow  account  established  for  a 
loan  secured  by  a  particular  type  of 
dwelling  would  trigger  the  disclosures. 
Section  1026.20(e)(1)  also  provides  that 
the  term  “escrow  account”  has  the  same 
meaning  as  under  12  CFR  1024.17(b), 
and  the  term  “servicer”  has  the  same 
meaning  as  under  12  CFR  1024.2(b). 

The  Bureau  is  also  finalizing 
comment  20(d)-l  proposed  by  the 
Board,  renumbered  as  comment 
20(e)(l)-l.  Comment  20(e)(l)-l  explains 
that  the  term  “real  property”  includes 
vacant  and  unimproved  land.  It_clarifies 
that  the  term  “dwelling”  includes 
vacation  and  second  homes  and 
manufactured  homes,  boats,  and  trailers 
used  as  residences,  and  refers  to 
additional  guidance  regarding  the  term 
provided  by  §  1026.2(a)(19)  and  related 
commentary.  The  Bureau  is  also 
finalizing  comments  20(d)(2)-2  and  -3 
as  proposed  by  the  Board,  renumbered 
as  comments  20(e)(l)-2  and  -3, 
respectively.  Comment  20(e)(l)-2 
explains  that  neither  creditors  nor 
servicers  are  required  to  provide  the 
disclosures  required  by  §  1026.20(e)(2) 
when  an  escrow  account  that  was 
established  solely  in  connection  with 
the  consumer’s  delinquency  or  default 
on  the  underlying  debt  obligation  will 
be  cancelled.  Comment  20(e)(1)— 3 
explains  that  neither  creditors  nor 
servicers  are  required  to  provide 
disclosures  required  by  §  1026.20(e)(2). 
when  the  underlying  debt  obligation  for 
which  an  escrow  account  was  '■ 
established  is  terminated,  including  by 
repayment,  refinancing,  rescission,  and 
foreclosure.  Finally,  as  discussed  above, 
the  Board  also  proposed  to  require  the 
provision  of  the  disclosure  when  the 
creditor  or  servicer  decides 
independently  to  cancel  an  escrow 
account.  The  Bureau  is  also  finalizing 


this  aspect  of  the  Board’s  proposal 
without  modification. 

20(e)(2)  Content  of  Required  Disclosures 

As  discussed  above,  new  TILA  section 
129D(j)(l)(B)  establishes  that  a  creditor 
or  servicer  must  provide  disclosures 
with  the  information  set  forth  under 
TILA  section  129D(j)(2)  when  a 
consumer  chooses,  and  provides  written 
notice  of  the  choice,  to  close  the 
consumer’s  escrow  account  established 
in  connection  with  a  consumer  credit 
transaction  secured  by  real  property, 
and  in  accordance  with  any  statute, 
regulation,  or  contractual  agreement.  As 
noted  above,  the  statutory  content 
requirements  for  this  Post- 
Consummation  Escrow  Cancellation 
Disclosure  are  the  same  as  the  content 
requirements  for  the  Pre-Consummation 
Escrow  Waiver  Disclosure. 

The  Board  proposed  §  226.20(d)(2), 
which  would  have  set  forth  the  content 
requirements  of  the  Post-Consummation 
Escrow  Cancellation  Disclosure. 
Proposed  §  226.20(d)(2)  would  have 
required  a  creditor  or  servicer  to  provide 
a  statement  on  the  escrow  cancellation 
notice  that  the  notice  is  to  inform  the 
consumer  that  the  escrow  account  on 
the  consumer’s  mortgage  is  being 
closed,  the  reason  for  its  closure,  and 
the  risk  of  not  having  an  escrow 
account.  It  would  have  also  required  the 
creditor  or  servicer  to  disclose  the  dollar 
arriount  of  any  fee  that  the  consumer 
will  be  charged  in  connection  with  the 
closure.  Proposed  §  226.20(d)(2)  would 
have  further  required  the  creditor  or 
servicer  to  explain  what  an  escrow 
account  is  and  how  it  works,  and  to 
describe  the  consequences  of  the  failure 
to  pay  for  property  costs,  such  as  taxes 
and  property  Insurance.  Proposed 
§  226.20(d)(2)  would  have  additionally 
required  the  creditor  or  servicer  to 
inform  the  consumer  whether  the 
consumer  can  request  that  the  escrow 
account  be  kept  open.  If  the  consumer 
can  make  such  request,  proposed 
§  226.20(d)(2)  would  have  required  the 
creditor  or  servicer  to  disclose  the 
telephone  number  that  the  consumer 
can  use  to  make  the  request  and  the 
latest  date  by  which  the  consumer  can 
make  the  request.  The  proposal  would 
have  also  provided  that  if  the  creditor  or 
servicer  independently  decides  to 
cancel  the  escrow  account,  rather  than 
agreeing  to  close  it  at  the  request  of  the 
consumer,  and  does  not  charge  a  fee  in 
connection  with  the  cancellation,  the 
creditor  or  servicer  shall  omit  this 
disclosure  from  the  table. 

Comments 

A  national  consumer  advocacy  group 
asserted  that  the  Board  should  require 


the  creditor  or  servicer  to  state  a  reason 
if  it  decides  independently  to  cancel  the 
escrow  account,  or  else  the  consumer 
would  lack  the  information  needed  to 
determine  whether  the  escrow 
cancellation  is  legitimate.  Comments 
from  industry  commenters  also 
indicated  that  some  industry 
commenters  disagreed  with  the  model 
language  the  Board  proposed  to 
implement  the  content  requirements 
that  the  Dodd-Frank  Act  established  for 
the  Post-Consummation  Escrow 
Cancellation,  Disclosure.  A  national 
trade  association  representing  property 
insurance  carriers  expressed  concern 
that  the  model  language  the  Board 
proposed  to  describe  lender-placed 
insurance  might  have  violated  the 
McCarran-Ferguson  Act  because  some 
States  have  established  regulations  with 
respect  to  notifying  consumers  of  the 
placement  of  lender-placed  insurance 
by  their  creditors. 

A  regional  bank  holding  company  - 
commenter  asserted  that  the  proposed 
requirement  that  servicers  must  disclose 
the  latest  date  by  which  the  consumer 
can  make  the  request  to  keep  the 
consumer’s  escrow  account  was  unclear 
because  the  proposed  rule  and 
corresponding  commentary  do  not 
provide  direction  as  to  whether  there  is 
a  minimum  or  maximum  time  limit  for 
thia  date,  or  whether  the  disclosure  is 
optional  based  on  whether  or  not  the 
creditor  has  an  operational  cut-off  date. 

A  large  bank  commenter  sought 
clarification  fi:om  the  Board  with  respect 
to  how  creditors  that  do  not  charge  a  fee 
for  the  cancellation  of  an  escrow 
account  are  to  comply  with  the 
proposed  requirement  that  such  fee  be 
disclosed. 

Final  Rule 

Pursuant  to  its  authority  under  TILA 
section  105(a),  Dodd-Frank  Act  section 
1032(a),  and  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b), 
the  Bureau  is  adopting  the  proposed 
content  requirements  of  §  226.20(d)(2), 
with  certain  modifications  and 
adjustments  in  response  to  consumer 
testing  and  comments  received,  in 
§  1026.20(e)(2).  Under  the  heading 
“Escrow  Closing  Notice,” 

§  1026.20(e)(2)  provides  that  if  an 
escrow  account  was  established  in 
connection  w^th  a  transaction  subject  to 
§  1026.20(e),  and  the  escrow  account 
will  be  cancelled,  the  creditor  or 
servicer  shall  disclose  clearly  and 
conspicuously  the  information  set  forth 
in  §1026.20(e)(2)(i)  and  (ii). 

Section  1026.20(e)(2)(i)  requires  a 
statement  informing  the  consumer  of  the 
date  on  which  the  consumer  will  no 
longer  have  an  escrow  account.  It  also 
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requires  a  statement  that  an  escrow 
account  may  also  be  called  an  impound 
or  trust  account,  the  reason  why  the 
escrow  account  will  be  closed,  and  a 
statement  that  without  an  escrow 
account,  the  consumer  must  pay  all 
property  costs,  such  as  taxes  and 
homeowner’s  insurance,  directly, 
possibly  in  one  or  two  large  payments 
a  year.  The  final  rule  provision  also 
requires  a  table,  titled  “Cost  to  you,” 
that  contains  an  itemization  of  the 
amount  of  any  fee  the  creditor  or 
servicer  imposes  on  the  consumer  for 
closing  the  consumer’s  escrow  account 
in  connection  with  the  transaction, 
labeled  “Escrow  Closing  Fee,”  and  a 
statement  that  the  fee  is  for  closing  the 
escrow  account. 

In  addition  to  the  legal  authorities 
referenced  above,  TILA  section 
129D(jK2)(D)  establishes  that  the  Bureau 
may  include  in  the  Post-Consummation 
Escrow  Cancellation  Disclosure  such 
other  information  as  it  determines 
necessary  for  the  protection  of  the 
consumer.  A  consumer  advocacy  group 
asserted  that  the  Board’s  proposed 
notice  requirements  would  not  have 
given  consumer  sufficient  information 
to  enable  them  to  make  informed 
decisions  in  the  event  that  an  existing 
escrow  account  is  canceled.  In 
consideration  of  the  consumer  advocacy 
group’s  comments,  the  Bureau  has 
added  the  requirement  to  ' 

§  1026.20(e)(2){i)  th^t  the  creditor  or 
servicer  include  on  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  a  statement  informing  the 
consumer  of  the  date  on  which  the 
consumer  will  no  longer  have  an  escrow 
account.  The  Bureau  believes  that  by 
identifying  the  point  in  time  at  which 
the  responsibility  of  ensuring  that 
previously-escrowed  obligations  are 
paid  in  a  timely  manner  will  tremsfer  to 
the  consumer,  the  disclosure  will  assist 
consumers  in  making  decisions  that  will 
help  ensure  that  the  obligations  are  paid 
in  such  manner.  For  instance,  knowing 
that  the  escrow  account  will  be  canceled 
as  of  a  date  certain  may  motivate  the 
consumer  to  save  a  percentage  of  the 
consumer’s  income  to  ensure  that  the 
consumer’s  property  tax  obligation  is 
paid  when  it  becomes  due. 

Under  the  reference  “In  the  future,” 
final  §  1026.20(e)(2)(ii)(A)  requires  a 
statement  of  the  consequences  if  the 
consumer  fails  to  pay  property  costs, 
including  the  actions  that  a  State  or 
local  government  may  take  if  property 
taxes  are  not  paid  and  the  actions  the 
creditor  or  servicer  may  take  if  the 
consumer  does  not  pay  some  or  all 
property  costs,  such  as  adding  amounts 
to  the  loan  balance,  adding  an  escrow 
account  to  the  loan,  or  purchasing  a 


property  insurance  policy  on  the 
consumer’s  behalf  that  may  be  more 
expensive  and  provide  fewer  benefits 
than  a  policy  that  the  consumer  could 
obtain  directly.  The  Bureau  has 
considered  the  comments  and  does  not 
believe  that  the  content  requirements 
conflict  with  the  McCarran-Ferguson 
Act,  because  it  does  not  prohibit  a 
creditor  firom  complying  with  applicable 
State  regulation's  on  providing 
notifications  to  consumers  with  respect 
to  the  creditor’s  placement  of  such 
insurance. 

Section  1026.20(e)(2){ii)(B)  requires  a 
statement  of  a  telephone  number  the 
consumer  may  use  to  request 
information  about  the  escrow 
cancellation.  The  Bureau  understands 
the  view  of  the  consumer  advocate 
commenter  that  in  situations  where  the 
creditor  or  servicer  independently 
cancels  the  consumer’s  escrow  account, 
the  consumer  should  be  able  to  receive 
information  about  the  reason  for  the 
cancellation.  However,  the  Bureau 
believes  that  this  consideration  must  be 
counterbalanced  by  the  fact  that  there 
could  be  a  variety  of  reasons  for  the 
cancellation  such  that  it  would  be 
difficult  to  provide  model  disclosures 
that  can  be  used  to  facilitate 
compliance.  The  Bureau  believes  the 
best  way  to  balance  these  competing 
concerns  is  to  require  the  creditor  or 
servicer  to  provide  the  consumer  with  a 
telephone  number  that  the  consumer 
can  use  to  request  more  information 
about  the  cancellation  of  the  consumer’s 
escrow  account.  Accordingly  the  Bureau 
is  adopting  final  §  1026.20(e)(2)(ii)(B), 
which  requires  a  statement  with  a 
telephone  number  that  the  consumer 
can  use  to  request  additional 
information  about  the  escrow  account 
cancellation. 

The  Bureau  modified  the  proposed 
content  requirements  to  address 
situations  where  the  creditor  or  servicer 
does  not  have  a  cut-off  date. 
Accordingly,  §  1026.20(e)(2)(C)  requires 
a  statement  of  whether  the  creditor  or 
servicer  offers  the  option  of  keeping  the 
escrow  account  open  and,  as  applicable, 
a  telephone  numbej  the  consumer  can 
use  to  request  that  the  account  be  kept 
open.  Section  1026.20(e)(2)(ii)(D) 
requires  a  statement  of  whether  there  is 
a  cut-off  date  by  which  the  consumer 
can  request  that  the  account  be  kept 
open. 

The  Bureau  is  also  making 
modifications  and  adjustments  to  the 
Board’s  proposed  content  requirements 
to  incorporate  elements  of  the  model 
language  the  Bureau  is  adopting  for  the 
Pre-Consummation  Escrow 
Establishment  Disclosure  and  the  Pre- 
Consummation  Escrow  Waiver 


Disclosure.  The  model  language  the 
Bureau  is  adopting  for  the  Pre- 
Consummation  Escrow  Establishment 
Disclosure  and  the  Pre-Consummation 
Escrow  Waiver  Disclosure  is  based  on 
prototype  language  the  Bureau  created 
for  both  disclosures,  which  was  refined 
over  several  rounds  of  testing,  in 
response  to  feedback  firom  consumer 
and  industry  participants  to  incorporate 
the  use  of  plain  language,  simplify  the 
disclosures,  and  improve  accuracy  and 
consumer  comprehension.  See 
Kleimann  Testing  Report  at  228,  260, 
and  272. 

The  Bureau  believes  that  it  is 
appropriate  to  incorporate  elements  of 
the  model  language  that  the  Bureau  is 
adopting  for  the  Pre-Consummation 
Escrow  Establishment  Disclosure  and 
the  Pre-Consummation  Escrow  Waiver 
Disclosure  in  the  model  language  used 
for  the  Post-Consummation  Escrow 
Cancellation  Disclosure.  Such 
incorporation  will  harmonize  the 
content  of  the  Post-Consummation 
Escrow  Cancellation  Disclosure,  the  Pre- 
Consummation  Escrow  Establishment 
Disclosure,  and  the  Pre-Consummation 
Escrow  Waiver  Disclosure  and  create  a 
synchronized  and  comprehensive  set  of 
disclosures  regarding  escrow  accounts. 
Consumers  will  also  benefit  from  a  more 
fully  integrated  and  synchronized 
disclosure  scheme.  Additionally,  as 
noted  above,  the  Dodd-Frank  Act’s 
statutory.content  requirements  for  the 
Pre-Consummation  Escrow  Waiver 
Disclosure  and  the  Post-Consummation 
Escrow  Cancellation  Disclosure  are  the 
same.  Accordingly,  the  Bureau  believes 
that  a  more  synchronized  disclosure 
scheme  for  the  Pre-Consummation 
Escrow  Waiver  Disclosure  and  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  will  facilitate  compliance  for 
industry. 

The  Bureau  is  finalizing  comment 
20(d)(2)-l  as  proposed  by  the  Board, 
renumbered  as  comment  20(e)(2)-l. 
Comment  20(e)(2)-l  explains  that  the  - 
clear  and  conspicuous  standard 
generally  requires  that  disclosures  be  in 
a  reasonably  understandable  form  and 
readily  noticeable  to  the  consumer.  The 
Bureau  is  finalizing  comment 
20(e)(2)(i)-l,  which  clarifies  the 
requirement  to  disclose  the  Escrow 
Closing  Fee.  Comment  20(e)(2)(i)-l 
explains  that  §  1026.20(e)(2)(i)  requires 
the  c^ditor  to  itemize  the  amount  of 
any  fee  the  creditor  or  servicer  imposes 
on  the  consumer  in  connection  with  the 
closure  of  the  consumer’s  escrow 
account,  labeled  “Escrow  Closing  Fee.” 
If  the  creditor  or  servicer  independently 
decides  to  cancel  the  escrow  account, 
rather  than  agreeing  to  close  it  at  the 
request  of  the  consumer,  and  does  not 
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charge  a  fee  in  connection  with  the 
cancellation,  the  creditor  or  servicer 
complies  with  §  1026.20(e)(2)(i)  by 
leaving  the  disclosure  blank  on  the 
front-side  of  the  one-page  document 
described  in  §  1026.20(e)(4).  The  Bureau 
is  making  this  clarification  to  harmonize 
the  disclosure  of  the  Escrow  Closing  Fee 
with  the  disclosure  of  the  Escrow 
Waiver  Fee  required  by 
§  1026.38(l)(7)(i)(B)(2),  discussed  in 
greater  detail  below  in  the  section-by¬ 
section  analysis  of  §  1026.38(1)(7).  The 
Bureau  also  believes  that  the  comment 
addresses  the  clarification  sought  by  a 
large  bank  commenter  with  respect  to 
how  creditors  that  do  not  charge  a  fee 
for  the  cancellation  of  an  escrow 
account  are  to  comply  with  the 
proposed  requirement  that  such  a  fee  be 
disclosed. 

20(e)(3)  Optional  Information 

The  Board  proposed  §  226.20(d)(3), 
which  would  have  provided  that  the 
creditor  or  servicer  providing  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure,  may,  at  its  option,  include 
its  name  or  logo,  or  the  consumer’s 
name,  property  address,  or  loan  number 
on  the  disclosure  so  long  as  it  complies 
with  the  form  requirements  that  the 
Board  proposed.  Some  commenters, 
including  several  industry  trade 
associations  representing  banks  and 
financial  services  companies  asserted 
that  creditors  should  be  allowed  to  add 
whatever  information  they  deem 
important  to  the  Post-Consummation 
Escrow  Cancellation  Disclosure. 

Final  rule.  The  Bureau  has  considered 
the  comments,  and  notes  that  this  final 
rule  does  not  prohibit  a  creditor  or 
servicer  from  providing  additional 
information  the  creditor  or  servicer 
deems  important  at  the  same  time  as  the 
creditor  or  servicer  provides  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure.  Under  the  final  rule,  the 
creditor  or  servicer  may  provide 
additional  information,  provided  that 
they  follow  the  requirements  set  forth  in 
this  §  1026.20(e)  with  respect  to  the 
Post-Consummation  Escrow 
Cancellation  Disclosure.  For  example, 
the  creditor  or  servicer  may  provide 
additional  information  on  separate 
pages  and  include  those  pages  in  the 
same  transmittal  that  contains  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure.  Accordingly,  the  Bureau  is 
generally  adopting  the  provision  that 
the  Bo^d  proposed,  with  modifications 
as  described  below.  The  Bureau  believes 
that  the  modifications  to  the  optional 
information  requirements  enhance 
consumer  understanding,  and  the 
modifications  to  the  form  requirements 
complement  the  form  of  the  Post- 


Consummation  Escrow  Cancellation 
Disclosure  finalized  by  the  Bureau  in 
§  1026.19(e)(4). 

Pursuant  to  its  authority  under  TILA 
section  105(a),  Dodd-Frank  Act  section 
1032(a),  and  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b), 
the  Bureau  adopts  §  1026.20(e)(3).  Final 
§  1026.20(e)(3)  provides  that  creditor  or 
servicer  may,  at  its  option,  include  its 
name  or  logo,  the  consumer’s  name,  ‘ 
phone  number,  mailing  address  and 
property  address,  or  the  issue  date  of  the 
notice,  loan  number  or  the  consumer’s 
account  number  on  the  notice  required 
by  this  §  1026.20(e).  Section 
1026.20(e)(3)  alsd  provides  that,  except 
for  the  name  and  logo  of  the  creditor  or 
servicer,  the  information  may  be  placed 
between  the  heading  required  by 
§  1026.20(e)(2)  and  the  disclosures 
required  by  §  1026.20(e)(2)(i)  and  (ii). 
The  name  and  logo  may  be  placed  above 
the  heading  required  by  §  1026.20(e)(2). 
The  Bureau  is  finalizing  comment 
20(d)(3)-l  proposed  by  the  Board 
substantially  as  proposed, 'renumbered 
as  comment  20(e)(3)-l.  Comment 
20(e)(3)-l  explains  that  §  1026.20(e)(3) 
lists  information  that  the  creditor  or 
servicer  may,  at  its  option,  include  on 
the  notice  required  by  this  §  1026.20(e), 
and  provides  guidance  on  the  placement 
of  the  optional  information. 

20(e)(4)  Form  of  Disclosure 

The  Board  proposed  forrri 
requirements  for  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  in  proposed  §  226.20(d)(1). 
The  Board  generally  proposed  to  require 
the  creditor  or  servicer  to  provide  the 
disclosures  in  the  form  of  a  table  and  in 
the  format  of  a  set  of  questions  and 
answers.  The  Board  also  proposed 
commentary  to  explain  the  proposed 
form  requirements  and  proposed  a 
model  form  of  appendix  H  to  Regulation 
Z  that  creditors  and  servicers  could  use 
to  comply  with  the  proposed 
requirements.  Commenters  did  not 
provide  comments  to  the  Board  on  this 
aspect  of  the  Board’s  proposal. 

Accordingly,  the  Bureau  is  adopting 
form  requirements  for  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  in  §  1026.20(e)(4),  as  well  as 
a  model  form  that  creditors  and 
servicers  could  use  to  comply  with  the 
form  requirements.  The  model  form  is 
adopted  as  form  H-29  of  appendix  H  to 
Regulation  Z,  as  described  below  in  the 
section-by-section  analysis  of  appendix 
H  to  Regulation  Z  below.  The  Bureau  is 
generally  adopting  the  form 
requirements  of  the  Board’s  proposal, 
but  the  Bureau  is  modifying  them  to 
harmonize  and  synchronize  the 
appearance  of  the  Post-Consummation 


Escrow  Cancellation  Disclosure  with  the 
Pre-Consummation  Escrow 
Establishment  Disclosure  and  Pre- 
Consumiliation  Escrow  Waiver 
Disclosure  that  the  Bureau  is  adopting 
in  this  final  rule.  The  Bureau  believes 
that  a  harmonized  and  synchronized  set 
of  disclosures  benefit  consumers  by 
enhancing  consumer  understanding  and 
facilitate  compliance  by  industry. 

The  Bureau  is  adopting 
§  1036.20(e)(4)  pursuant  to  its  authority 
under  TILA  section  105(a),  Dodd-Frank 
Act  section  1032(a),  and  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b).  Section  1026.20(e)(4)  provides 
that  the  disclosures  required  by 
§  1026.20(e)(2)  shall  be  provided  in  a 
minimum  10-point  font,  grouped 
together  on  the  front  side  of  a  one-page 
document,  separate  from  all  other 
materials,  with  the  headings,  content, 
order,  and  format  substantially  similar 
to  model  form  H-29  of  appendix  H.  It 
also  provides  that  the  disclosure  of  the 
heading  required  by  §  1026.20(e)(2) 
shall  be  more  conspicuous  than,  and 
shall  precede,  the  otner  disclosures 
required  by  §  1026.20(e)(2). 

The  Bureau  is,  finalizing  comment 
20(d)(l)(i)-l  as  proposed  by  the  Board, 
renumbered  as  comment  20(e)(4)-l.  The 
Bureau  is  also  finalizing  comment 
20(d)(l)(i)-2  as  proposed  by  the  Board, 
renumbered  as  20(e)(4)-2.  Comment 
20(e)(4)-l  explains  that  the  disclosures 
required  by  §  1026.20(e)(2)  must  be 
grouped  together  on  the  front  side  of  a 
separate  one-page  document  that 
contains  no  other  material.  Comment 
20(e)(4)-2  explains  that  the  notice 
containing  the  disclosures  required  by 
§  1026.20(e)(2)  must  be  in  writing  in  a 
form  that  the  consumer  may  keep.  The 
comment  also  refers  to  §  1026.17(a)  and 
related  commentary  for  additional 
guidance  on  the  form  requirements 
applicable  to  the  disclosures  required  by 
§  1026.20(e)(2). 

20(e)(5)  Timing 

Section  129D(j)(l)(B)  of  TILA,  as 
added  by  Dodd-Frank  Act  section  1462, 
requires  a  creditor  or  servicer  to  provide 
the  Post-Consummation  Escrow 
Cancellation  Disclosure  in  a  timely 
manner.  In  the  Board’s  2011  Escrows 
Proposal,  under  proposed  §  226.20(d)(4), 
a  creditor  or  a  seiVicer  would  have  had 
to  ensure  that  the  Post-Consummation 
Escrow  Cancellation  Disclosure  would 
be  received  by  the  consumer  no  later 
than  three  business  days  before  closure 
of  the  consumer’s  escrow  account.  The 
Board  believed  that  a  consumer  should 
be  provided  sufficient  time  to  consider, 
the  attendant  responsibilities  and  risks 
of  not  having  an  escrow  account.  The 
Board  additionally  believed  that  three 
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business  days,  which  would  mean  all 
calendar  days  except  for  Sundays  and 
specified  public  holidays,  rather  than 
the  general  definition  of  business  day  in 
§  1026.2(a)(6),  would  provide  a 
consumer  with  such  time  to  reflect  on 
the  consequences  and  risks  associated 
with  the  closure  of  an  escrow  account. 

The  Board  also  proposed 
§  226.20(d)(5),  which  would  have 
applied  the  “mailbox  rule”  to  the  timing 
requirement  of  proposed  §  226.20(d)(4). 
Proposed  §  226.20(d)(5)  would  have 
provided  that  if  the  disclosures  required 
by  §  226.20(d)(2)  are  mailed  to  the 
consumer  or  delivered  by  means  other 
than  in  person,  the  consumer  is 
considered  to  have  received  the 
disclosures  three  business  days  after 
they  are  mailed  or  delivered.  The  Board 
also  proposed  commentary  to 
§  226.20(d)(4)  and  (5)  to  further  clarify 
the  proposed  requirements  and 
illustrate  the  requirements  with 
examples. 

Comments 

Some  industry  c#mmenters  opposed 
the  timing  requirement  set  forth  in 
proposed  §  226.20(d)(4)  because  they 
believed  that  the  creditor  or  servicer 
should  not  have  to  wait  to  close  the 
consumer’s  escrow  account  after 
providing  the  consumer  with  the 
cancellation  notice.  Several  industry 
trade  associations  representing  banks 
and  financial  companies  asserted  that 
the  Dodd-Frank  Act  does  not  establish 
a  waiting  period  requirement  for 
termination  of  escrow  accounts.  They 
also  asserted  that  imposing  a  waiting 
period  for  an  escrow  account 
termination  would  be  inconsistent  with 
the  Homeowners  Protection  Act  of  1998 
(12  U.S.C.  4901  et  seq.)  (HPA),  because 
the  HPA  established  timing 
requirements  that  a  servicer  must  follow 
when  the  servicer  cancels  private 
mortgage  insurance.  It  appears  that  the 
commenters  believed  that  the  timing 
requirements  the  Board  set  forth  in 
proposed  §  226.20(d)(4)  would  have 
been  inconsistent  with  the  requirements 
of  the  HPA  if  the  consumer’s  escrow 
account  was  being  cancelled  in 
connection  with  the  cancellation  of 
private  mortgage  insurance  pursuant  to 
the  HPA. 

The  commenters  also  asserted  tliat  a 
waiting  period  for  an  escrow 
termination  also  contradicts  proposed 
§  226.45(b)(3)(i)(A)  in  the  Board’s  2011 
Escrows  Proposal,  because  the  provision 
would  have  permitted  cancellation  of  an 
escrow  account  when  a  loan  is  paid  in 
full.  A  large  bank  commenter  asserted 
rather  than  requiring  creditors  to  send 
the  Post-Consummation  Escrow 
Cancellation  Disclosure  prior  to  the 


closure  of  the  consumer’s'  escrow 
account,  the  Bureau  should  permit 
creditors  to  send  the  notice  after  the 
consumer’s’ escrow  account  has  been 
closed  because  the  consumer  retains  the 
ability  to  reinstate  the  escrow  account 
after  its  closure. 

A  national  consumer  advocacy  group 
commenter  asserted  that  the  three- 
business-day  waiting  period  would  not 
give  consumers  sufficient  notice  to 
dispute  escrow  account  cancellations  or 
to  make  arrangements  to  begin  saving 
for  expenses  that  have  been  escrowed. 
This  commenter  also  stated  that  the 
proposal  would  be  at  odds  with 
RESPA’s  qualified  written  request 
requirements,  which  provides  that 
servicers  have  30  days  to  respond  to  a 
consumer’s  qualified  written  request  to 
correct  a  servicing  error,  because  the 
timing  requirement  set  forth  in 
proposed  §  226.20(d)(4)  would  have 
permitted  a  servicer  to  cancel  a 
consumer’s  escrow  account  before  the 
servicer  is  required  to  correct  any 
servicer  mistakes.  The  commenter 
asserted  that  the  Board  should  impose  a 
4  5 -day  minimum  notice  requirement 
and  an  automatic  extension  requirement 
while  the  servicer  investigates  a 
consumer’s  qualified  written  requests. 

Final  Rule 

The  Bureau  has  considered  the 
comments  and  is  finalizing  the 
proposal’s  tiftiing  requirements  set  forth 
in  proposed  §  226.20(d)(4)  and  (5), 
renumbered  as  §  1026.20(e)(5),  with 
modifications.  The  Bureau  is  adopting 
§  1026.20(e)(5)  pursucuit  to  its  authority 
under  TILA  section  105(a),  Dodd-Frank 
Act  section  1032(a),  and  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b).  Section  1026.20(e)(5)(i) 
provides  that  if  the  creditor  or  servicer 
cancels  the  escrow  account  at  the 
consumer’s  request,  the  creditor  or 
servicer  shall  ensure  that  the  consumer 
receives  the  disclosures  required  by 
§  1026.20(e)(2)  no  later  than  three 
business  days  before  closure  of  the 
consumer’s  escrow  account.  The  Bureau 
believes  that  a  consumer  should  be 
provided  sufficient  time  to  consider  the 
attendant  responsibilities  and  risks  of 
not  having  an  escrow  account  prior  to 
the  closure  of  the  account.  Three 
business  days,  which  would  include  all 
calendar  days  except  for  Sundays  and 
specified  public  holidays,  would 
provide  a  consumer  with  such  time  if 
the  creditor  or  servicer  cancels  the 
escrow  account  at  the  consumer’s 
request.  Further,  finalizing  the  proposed 
timing  requirements  in  the  Board’s 
proposed  §  226.‘20(d)(4)  and  (5)  is  well 
within  the  Bureau’s  authority  to 
implement  TILA  section  129D(j)(l)(B) 


which  requires  the  creditor  or  servicer 
to  provide  the  Post-Consummation 
Escrow  Cancellation  Disclosure  in  a 
“timely”  manner. 

Section  1026.20(e)(5)(i)  does  not 
cause  an  irreconcilable  conflict  with  the 
timing  requirements  of  the  HPA.  If  the 
creditor  must  cemcel  the  consumer’s 
escrow  account  by  a  date  certain 
pursuant  to  the  requirements 
established  by  the  HPA,  the  Bureau 
believes  that  the  comments  illustrate  the 
actions  the  creditor  must  take  with 
respect  to  ensuring  that  the  account  is 
cancelled  by  that  date.  With  respect  to 
the  concern  about  the  imposition  of  a 
waiting  period  for  the  cancellation  of  an 
escrow  account  when  a  loan  is  paid  in 
full,  comment  20(e)(l)-3,. discussed 
above,  clarifies  that  creditors  and 
servicers  are  not  required  to  provide  the 
consumer  with  the  Post-Consummation 
Escrow  Cancellation  Disclosure  when 
the  mortgage  loan  for  which  an  escrow 
account  was  established  is  terminated 
by,  for  example,  repayment  of  the  loan. 

Section  1026.20(e)(5)(ii)  provides  that 
if  the  creditor  or  servicer  cancels  the 
escrow  account  and  the  cancellation  is 
not  at  the  consumer’s  request,  the 
creditor  or  servicer  shall  ensure  that  the 
consumer  receives  the  disclosures 
required  by  §  1026.20(e)(2)  no  later  than 
30  business  days  before  the  closure  of 
the  consumer’s  escrow  account.  Section 
1026.20(e)(5)(iii)  provides  that  if  the 
disclosures  required  by  §  1026.20(e)(2) 
are  not  provided  to  the  consumer  in 
person,  the  consumer  is  considered  to 
have  received  the  disclosures  three 
business  days  after  they  are  delivered  or 
placed  in  the  mail. 

As  noted,  a  consumer  advocacy  group 
stated  that  three  business  days’  notice  of 
cancellation  is  not  sufficient  time  for 
consumers  to  contest  the  cancellation, 
where  the  consumer  did  not  initiate  the 
cancellation.  The  Bureau  believes  that 
providing  insufficient  notice  of 
cemcellation  could  result  in  consumer 
harm,  especially  when  the  cancellation 
was  based  on  the  creditor  or  the 
servicer’s  error.  Accordingly,  the  Bureau 
is  modifying  the  Board’s  proposed 
timing  requirements  where  the  escrow 
account  is  being  cancelled  by  the 
creditor  or  servicer,  but  not  at  the 
consumer’s  request. 

To  address  these  concerns, 

§  1026.20(e)(5)(ii)  provides  that  if  the 
creditor  or  servicer  cancels  the  escrow 
account  and  the  cancellation  is  not  at 
the  consumer’s  request,  the  creditor  or 
servicer  shall  ensure  that  the  consumer 
receives  the  disclosures  required  by 
§  1026.20(e)(2)  no  later  than  30  business 
days  before  the  closure  of  the 
consumer’s  escrow  account.  The  Bureau 
acknowledges  that  the  2013  RESPA 
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Servicing  Final  Rule  generally  provides 
a  servicer  with  30  days  (excluding  legal 
public  holidays,  Saturdays,  and, 

Sundays)  to  respond  after  it  receives  the 
borrower’s  notice  of  error.^s^  But  the 
Bureau  believes  that  this  must  be 
counterbalanced  by  the  concern  about 
compliance  burden  with  incorporating 
the  timing  requirements  set  forth  in  that 
rule  in  §  1026.20(e)(4)  because  those 
requirements  would  not  be  analogous  to 
Regulation  Z’s  definitions  of  business 
day. 

The  Bureau  is  also  finalizing 
proposed  coinments  20(d)(4)-l  and  -2 
substantially  as  proposed,  renumbered 
as  comment  20(e)(5)(i)-l-  Comment 
20(e)(5)(i)-l  explains  that 
§  1026.20(e)(5)(i)  provides  that  if  the 
creditor  or  servicer  cancels  the  escrow 
account  at  the  consumer’s  request,  the 
creditor  or  servicer  shall  ensure  that  the 
consumer  receives  the  disclosures 
required  by  §  1026.20(e)(2)  no  later  than 
three  business  days  before  closure  of  the 
consumer’s  escrow  account.  The 
comment  also  explains  that  for  purposes 
of  §  1026.20(e)(5),  the  term  “business 
day’’  means  all  calendar  days  except 
Sundays  and  legal  public  holidays 
referred  to  in  §  1026.2(a)(6).  The 
comment  additionally  references 
comment  2(a)(6)-2,  and  illustrates  the 
requirement  with  an  example. 

The  Bureau  is  adopting  the  Board’s 
proposed  comment  20(d)(5)-l 
substantially  as  proposed,  renumbered 
,as  comment  20(e)(5)(iii)-l.  Comment 
20(e)(5)(iii)-l  explains  that 
§  1026.20(e)(5)(iii)  provides  that  if  the 
disclosures  required  under 
§  1026.20(e)(2)  are  not  provided  to  the 
consumer  in  person,  the  consumer  is 
considered  to  have  received  the 
disclosures  three  business  days  after 
they  are  delivered  or  placed  in  the  mail. 
Accordingly,  if  the  creditor  or  servicer 
provides  the  disclosures  required  by 
§  1026.20Ce)(2)  by  mail,  the  consumer  is 
considered  to  have  received  them  three 
business  days  after  they  are  placed  in 
the  mail  for  purposes  of  determining 
when  the  waiting  periods  required  by 
§  1026.20(e)(5)(i)  and  (ii)  begins.  The 
comment  also  explained  that  creditors 
and  servicers  that  use  electronic  mail  or 
a  courier  to  provide  disclosures  may 
also  follow  this  approach.  The  comment 
further  explains  that  if,  however,  the 
creditor  or  servicer  delivers  the 
disclosures  required  by  §  1026.20(e)(2) 
to  the  consumer  in  person,  the  escrow 
account  may  be  closed  any  time  on  the 
third  or  30th  business  day  following  the 
date  of  delivery,  as  applicable.  Finally, 
the  comment  explains  that  whatever 
method  is  used  to  provide  disclosures. 


25'  See  78  FR  10696, 10878  (Feb.  14,  2013). 


creditors  and  servicers  may  rely  on 
documentation  of  receipt  in  determining 
when  the  three-business-day  period 
required  by  §  1026.20(e)(5)(i)  or  the  30- 
business-day  period  required  by 
§  1026.20(e)(5)(ii)  before  the  closure  of 
the  escrow  account  begins. 

Section  1026.22  Determination  of 
Annual  Percentage  Rate 

22(a)  Accuracy  of  Annual  Percentage 
Rate 

The  Bureau  proposed  conforming 
amendments  to  §  1026.22  to  reflect  the 
fact  that  proposed  §  1026.38(o)(2)  would 
have  set  forth  finance  charge  tolerances 
for  mortgage  transactions  subject  to 
§  1026.19(f),  as  discussed  below.  These 
tolerances  are  not  different  from  the 
tolerances  that  currently  apply  to 
closed-end  mortgage  transactions.  The 
tolerances  set  forth  in  current 
§  1026.18(d)(1)  would  have  continued  to 
apply  to  closed-end  transactions  that 
would  not  have  been  subject  to 
proposed  §  1026.19(f).  Accordingly,  the 
Bureau  proposed  to  revise 
§  1026.22(a)(4)  and  (5)  and  comment 
22(a)(4)-l  to  add  references  to 
§1026.38(o)(2). 

The  Bureau  did  not  receive  comments 
on  this  aspect  of  the  proposal. 
Accordingly,  for  the  reasons  stated  in 
the  proposal,  the  Bureau  is  finalizing 
the  amendments  to  §  1026.22  as 
proposed. 

Section  1026.24  Advertising 

24(d)  Advertisement  of  Terms  That 
Require  Additional  Disclosures 

24(d)(2)  Additional  Terms 

Comment  24(d)(2)-2  currently 
provides  guidance  on  how  to  state  the 
terms  of  repayment  in  an  advertisement, 
as  required  in  §  1026.24(d)(2)(ii).  The 
Bureau  proposed  to  exercise  its 
authority  under  TILA  section  105(a)  to 
revise  the  comment  to  conform  with  the 
additional  forms  of  repayment  term 
-disclosures  that  would  have  applied  to 
various  types  of  mortgage  transactions 
under  the  proposal.  Proposed  comment 
24(d)(2)-2  would  have  clarified  that,  in 
advertisements  for  closed-end  credit 
secured  by  real  property  or  a  dwelling, 
the  repayment  terms  disclosed  in  the 
interest  rate  and  payment  summary 
'table  or  the  projected  payments  table 
under  §§1026.18(s)  or  1026.37(c)  and 
1026.38(c),  as  applicable,  can  be 
provided  in  an  advertisement  pursuant 
to  §  1026.24(d)(2)(ii).  The  Bureau  stated 
in  the  proposal  that  it  believed  that  the 
format  of  disclosures  applicable  to  a 
particular  transaction  is  also  the  most 
appropriate  format  for  advertising 
purposes.  Proposed  comment  24(d)(2)-2 


also  would  have  made  clear  that  the 
payment  schedule  described  in 
§  1026.18(g)  is  not  the  only  permissible 
disclosure  under  §  1026.24(d)(2)(ii). 

The  Bureau  did  not  receive  comments 
specifically  related  to  the  proposed 
revision  to  comment  24(d)(2)-2. 

However,  several  commenters  stated 
that  advertising  rules  for  mortgages  are 
generally  too  complex  and  discourage 
providing  any  useful  information  on  the 
term  of  the  loan  or  pricing.  Commenters 
also  stated  that  the  annual  percentage 
rate  should  not  be  required  on  mortgage 
advertisements  because  consumers  do 
not  understand  the  annual  percentage 
rate.  The  Bureau  did  not  propose  such 
a  broad  change  to  the  advertising 
requirements  of  §  1026.24  in  the 
proposal,  but  rather  only  proposed  the 
clarifications  to  comment  24(d)(2) 
described  above  to  reflect  the  interest 
rate  and  payment  summary  table  under 
§  1026. 18(s)  and  the  new  provisions 
applicable  to  the  integrated  disclosures, 
the  projected  payments  table  under 
§§  1026.37(c)  and  1026.38(c).  While  the 
Bureau  recognizes  some  of  the  issues 
related  to  consumer  understanding  of 
the  annual  percentage  rate  disclosure 
are  described  in  the  proposal  and  the 
section-by-section  analysis  of 
§  1026.37(1),  the  Bureau  did  not  propose 
to  eliminate  the  requirement  that  it  be 
included  in  mortgage  advertisements 
and,  thus,  it  will  continue  to  be  required 
by  §  1026.24  under  this  final  rule. 
Accordingly,  the  Bureau  adopts  the 
revisions  to  comment  24(d)(2)-2  as 
proposed. 

Section  1026.25*  Record  Retention 

In  the  TILA-RESPA  Proposal,  the 
Bureau  proposed  to  eunend  §  1026.25  to 
apply  the  recordkeeping  requirements 
under  Regulation  X  to  the  proposed 
integrated  disclosures  and  to  require 
creditors  to  keep  such  records  in  an 
electronic,  machine  readable  format. 

25(a)  General  Rule 

The  Bureau  proposed  to  amend 
§  1026.25(a)  to  exclude  transactions 
subject  to  the  disclosure  requirements  of 
§  1026.19(e)  and  (f)  from  the  general 
recordkeeping  requirement.  Instead,  the 
Bureau  proposed  to  establish  the 
recordkeeping  requirements  for  such 
transactions  under  a  new 
§  1026.25(c)(1). 

The  Bureau  did  not  receive  comments 
regarding  the  amendment  to 
§  1026.25(a).  Accordingly,  the  Bureau  is 
finalizing  §  1026.25(a)  as  proposed. 
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25(c)  Records  Related  to  Certain 
Requirements  for  Mortgage  Loans 

25(c)(1)  Records  Related  to 
Requirements  for  Loans  Secured  by  Real 
Property 

25(*c)(l)(i)  General  Rule 

Neither  TILA  nor  RESPA  contain 
record  retention  requirements.  Section 
1026.25  of  Regulation  Z  requires 
creditors  to  retain  evidence  of 
compliance  with  TILA.  for  two  years 
after  the  date  disclosures  are  required  to 
be  made  or  action  is  required  to  be 
taken.  Section  1024.7(f)  of  Regulation  X 
requires  lenders  to  retain 
documentation  of  any  reason  for 
providing  a  revised  RESPA  GFE  for  no 
less  than  three  years  after  settlement. 
Furthermore,  §  1024.10(e)  of  Regulation 
X  requires  lenders  to  retain  each 
completed  RESPA  settlement  statement 
and  related  documents  for  five  years 
after  settlement,  unless  the  lender 
disposes  of  its  interest  in  the  mortgage 
and  does  not  service  the  mortgage. 

The  Bureau  proposed  to  reconcile 
these  provisions  by  generally  requiring 
a  creditor  to  retain  evidence  of 
compliance  with  the  requirements  of 
§  1026.19(e)  and  (f)  for  three  years.  The 
Biueau  stated  in  the  proposal  that  it 
recognized  that  extending  the  record 
retention  requirement  from  two  years,  as 
currently  provided  in  Regulation  Z,  to 
three  years  may  result  in  increased 
costs.  However,  the  Bureau  was  not 
aware  of  any  issues  related  to  complying 
with  the  three-year  period  already 
required  by  Regulation  X.  The  Bureau 
stated  that  creditors  may  be  able  to  use 
existing  recordkeeping  systems  to  retain 
the  integrated  disclosures  at  no 
additional  cost.  Additionally,  the 
Bureau  noted  that  several  sections  of 
RESPA  are  subject  to  a  three  year  statute 
of  limitations.252  The  Bureau  recognized 
that  adopting  a  dociunent  retention 
period  of  less  than  three  years  could 
affect  legal  actions  brought  under 
RESPA.  Thus,  the  Bureau  stated  its 
belief  that  it  would  be  appropriate  to 
require  creditors  to  maintain  records 
related  to  compliance  for  three  years,  as 
opposed  to  the  two-year  requirement  of 
Regulation  Z. 

Pursuant  to  its  authority  under 
section  105(a)  of  TILA  and  section  19(a) 
of  RESPA,  the  Bureau  proposed 
§  1026.25(c)(l)(i),  which  stated  that, 
except  as  provided  under 
§  1026.25(c)(l)(ii),  a  creditor  shall  retain 
evidence  of  compliance  with  the 

“lAJctions  [under  sections  6,  8,  or  9l  brought 
by  the  Bureau,  the  Secretary,  the  Attorney  General 
of  any  State,  or  the  insurance  commissioner  of  any 
State  may  be  brought  within  3  years  horn  the  date 
of  the  occurrence  of  the  violation.”  RESPA  section 
16;  12  U.S.C  2614. 


requirements  of  §  1026.19(e)  and  (f)  for 
three  years  after  the  later  of  the  date  of 
consummation,  the  date  disclosures  are 
required  to  be  made,  or  the  date  the 
action  is  required  to  be  taken.  The 
Bureau  stated  its  belief  that  this 
proposed  modification  would  ensure 
that  records  associated  with  the 
integrated  disclosures  were  kept  long 
enough  to  facilitate  compliance  with 
both  TILA  and  RESPA,  which  is 
necessary  to  both  prevent 
circumvention  of  and  facilitate 
compliance  with  TILA  and  RESPA.  The 
Bureau  solicited  comment  on  whether 
the  three-year  period  was  appropriate, 
whether  the  retention  requirement 
should  be  extended  to  five  years  to 
match  the  recordkeeping  requirement  in 
proposed  §  1026.25(c)(l)(ii),  and 
whether  a  shorter  time  period  would 
conflict  with  the  statute  of  limitations 
under  section  16  of  RESPA. 

Several  industry  comment ers, 
including  a  credit  union  and  an 
industry  trade  association,  noted  that 
creditors  were  likely  to  maintain  all 
records  for  the  longer,  five-year 
retention  period  for  closing  disclosures 
mandated  by  proposed  §  1025(c)(l)(ii). 

As  such,  the  commenters  reasoned  that 
creditors  would  not  benefit  from  the 
shorter  retention  period  in  proposed 
§  1025(c)(l)(i),  and  suggested  that  the 
Bureau  extend  that  requirement  to 
match  the  requirement  in  proposed 
§  1026.25(c)(l)(ii).  The  Bureau 
appreciates  the  commenters’  reasoning. 
However,  the  Bureau  is  finalizing 
§  1025(c)(l)(i)  as  proposed  in  keeping 
with  its  intent  to  mirror  the  existing 
retention  periods  for  amendments  to 
GFEs,  as  set  forth  in  §  1024.7(f).  In 
addition,  although  some  creditors  may 
maintain  all  records  for  the  longer 
period,  some  may  comply  strictly  with 
the  three-year  period,  and  thus,  there 
may  be  less  costs  imposed  on  industry 
fi-om  the  three-year  period.  In  addition, 
the  Bureau  is  not  aware  of  any  issues 
raised  with  regcurd  to  the  existing  three- 
year  retention  period  under  Regulation 
X. 

Proposed  comment  25(c)(l)-l  would 
have  applied  guidance  currently 
applicable  under  §  1026.25(a)  to 
proposed  §  1026.25(c).  The  proposed 
comment  would  have  clarified  that  the 
creditor  must  retain  evidence  that  it 
performed  the  required  actions  as  well 
as  made  the  required  disclosures.  This 
included,  for  example,  evidence  that  the 
creditor  properly  differentiated  between 
affiliated  and  independent  third  party 
settlement  service  providers  for 
determining  good  faith  under 
§  1026.19(e)(3);  evidence  that  the 
creditor  properly  documented  the 
reason  for  revisions  under 


§  1026.19(e)(3)(iv);  or  evidence  that  the 
creditor  properly  calculated  average 
costs  under  §  1026.19(f)(3)(ii).  Proposed 
comment  25(c)(l)-2  would  have 
provided  a  cross-reference  to 
§  1026.19(e)(l)(ii),  which  imposed 
responsibilities  on  mortgage  brokers  in 
some  situations  and  may  have 
implicated  §  1026.25(c). 

The  Bureau  did  not  receive  comments 
regarding  the  proposed  changes  to 
proposed  comments  25(c)(l)-l  and 
25(c)(l)-2.  For  the  reasons  discussed 
above  and  in  the  proposed  rule,  the 
Bureau  is  finalizing  §  1026.25(c)(l)(i) 
and  comments  25(c)(l)-l  and  25(c)(1)- 
2  as  proposed,  pursuant  to  its  authority 
under  section  105(a)  of  TILA  and 
section  19(a)  of  RESPA. 

25(c)(l)(ii)  Closing  Disclosures 

As  noted  above,  while  §  1026.25  of 
Regulation  Z  generally  requires 
creditors  to  retain  evidence  of 
compliance  with  TILA  for  two  yeeu's 
after  the  date  disclosures  are  required  to 
be  made  or  action  is  required  to  be 
taken,  §  1024.10(e)  of  Regulation  X 
requires  lenders  to  retain  each 
completed  RESPA  settlement  statement 
and  related  documents  for  five  years 
after  settlement,  unless  the  lender 
disposes  of  its  interest  in  the  mortgage 
and  does  not  service  the  mortgage.  If  the 
lender  disposes  of  its  interest  and  does 
not  service  the  mortgage,  §  1024.10(e) 
requires  the  lender  to  provide  the 
lender’s  copy  of  the  RESPA  settlement 
statement  to  the  owner  or  servicer  of  the 
mortgage  as  part  of  the  transfer  of  the 
loan  file.  The  owner  or  servicer  to 
whom  the  files  are  transferred  must 
retain  the  RESPA  settlement  statement 
for  the  remainder  of  the  five-year 
period. 

Because  the  Closing  Disclosure 
contains  the  settlement  information  that 
is  currently  provided  on  the  RESPA 
settlement  statement,  the  Bureau 
proposed  to  adopt  the  five-year 
requirement  with  respect  to  the  Closing 
Disclosure.  The  Bureau  stated  in  the 
proposal  that  this  information  serves  an 
important  purpose  as  both  the  record  of 
all  fees  associated  with  the  transaction 
and  as  part  of  the  official  disbursement 
record.  As  such,  this  information  may 
be  needed  for  more  than  two  years  after 
the  transaction.  For  example.  State  and 
-  local  laws  related  to  transactions 
involving  real  property  may  depend  on 
the  information  being  available  for  five 
years.  AdditionedLy,  the  Bureau 
recognized  that  the  five-year 
recordkeeping  requirement  under 
Regulation  X  has  been  in  effect  since 
1992.253  The  Bureau  stated  in  the 

253  57  FR  49600,  49607  (Nov.  2, 1992). 
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proposal  that  it  was  unaware  of  any 
problems  caused  by  the  five-year 
requirement  and  did  not  believe  the 
time  period  should  be  shortened 
without  evidence  that  the  rule  is  not 
operating  as  intended,  is  unnecessary, 
or  otherwise  harms  consumers.  Thus, 
the  Bureau  stated  its  belief  that 
requiring  creditors  to  retain  copies  of 
the  Closing  Disclosure  for  five  years  was 
appropriate. 

Pursuant  to  its  authority  under 
section  105(a)  of  TILA  and  section  19(a) 
of  RESPA,  the  Bureau  proposed 
§  1026.25(c)(l)(ii).  Proposed 
§  1026.25(c)(l)(ii)(A)  would  have  stated 
that  the  creditor  shall  retain  each 
completed  disclosure  required  under 
§  1026.19(f)(l)(i)  and  (f)(4)(i),  and  all 
documents  related  to  such  disclosures, 
for  five  years  after  settlement.  The 
Bureau  stated  that  it  believed  that  this 
proposed  modification  would  ensure 
that  records,  associated  with  the 
integrated  disclosures  were  kept  long 
enough  to  facilitate  compliance  with 
both  TILA  and  RESPA,  which  was 
necessary  both  to  prevent 
circumvention  of  and  facilitate 
compliance  with  TILA.  The  Bureau  also 
stated  the  proposed  recordkeeping 
requirement  would  enable  accurate 
supervision,  which  would  result  in  the 
more  effective  advance  disclosure  of 
settlement  costs,  consistent  with  section 
19(a)  of  RESPA. 

Proposed  §  1026.25(c)(l)(ii)(B)  would 
have  provided  that,  if  a  creditor  sells, 
transfers,  or  otherwise  disposes  of  its 
interest  in  a  mortgage  and  does  not 
service  the  mortgage,  the  creditor  must 
provide  a  copy  of  the  disclosures 
required  under  §  1026.19(f)(l)(i)  or 
(f)(4)(i)  to  the  owner  or  servicer  of  the 
mortgage  as  a  part  of  the  transfer  of  the 
loan  file,  and  such  owner  or  servicer 
must  retain  such  disclosures  for  the 
remainder  of  the  five-year  period. 
Proposed  §  1026.25(c)(l)(ii)(C)  would 
have  provided  that  the  Bureau  has  the 
right  to  require  provision  of  copies  of 
records  related  to  the  disclosures 
required  under  §  1026.19(f)(l)(i)  or 
(f)(4)(i). 

The  Bureau  recognized  that  the 
proposal  was  different  ft-om  current 
-  requirements  under  Regulation  X, 
which  do  not  require  a  creditor  to 
maintain  these  documents  if  the  creditor 
disposes  of  its  interest  in  the  mortgage 
loan  and  does  not  service  the  mortgage 
loan.  However,  the  Bureau  believed  that 
the  current  requiremient  provided  little 
practical  benefit  to  creditors,  because 
other  provisions  of  Regulations  Z  and  X 
require  creditors  to  maintain  records  of 
compliance  for  several  years,  even  if  the 
creditor  transfers,  sells,  or  otherwise 
disposes  of  its  interest  in  the  mortgage 


loan.  The  Bureau  solicited  feedback 
regarding  whether  it  was  appropriate  for 
creditors  that  transfer,  sell,  or  otherwise 
dispose  of  their  interest  in  the  mortgage 
loan,  and  do  not  service  the  mortgage 
loan,  to  keep  these  records  for  the  five- 
year  period.  The  Bureau  also  requested 
feedback  on  the  additional  costs  that 
would  result  from  such  a  requirement. 

The  Bureau  did  not  receive  any 
comments  with  respect  to  the 
appropriateness  of  the  five-year 
retention  period  proposed  by 
§  1026.25(c)(l)(ii)(A).  It  did,  however, 
receive  requests  for  clarification  with 
respect  to  whether  a  creditor  that  sells, 
transfers,  or  otherwise  disposes  of  its 
interest  in  a  mortgage,  as  contemplated 
by  §  1026.25(c)(l)(ii)(B),  must  continue 
to  maintain  a  copy  of  the  Closing 
Disclosure  in  its  own  records  after 
disposing  of  the  loan.  To  address  this 
concern,  the  Bureau  is  revising 
§  1026.25(c)(l)(ii)(A)  to  clarify  that, 
notwithstanding  the  provisions  of 
§  1026.25(c)(l)(ii)(B),  a  creditor  is 
required  to  retain  a  copy  of  the 
disclosures  provided  under 
§  1026.19(f)(l)(i)  or  (f)(4)(i)  for  a  five- 
year  period,  even  after  it  sells,  transfers, 
or  otherwise  disposes  of  its  interest  in 
the  loan.  For  the  reasons  set  forth  above 
and  in  the  proposal,  the  Bureau  is 
otherwise  finalizing  §  1026.25(c)(l)(ii) 
as  proposed. 

25(c)(l)(iii)  Electronic  Regords 

In  the  TILA-RESPA  Proposal,  the  ■ 
Bureau  proposed  to  require  retention  of 
records  of  compliance  in  an  electronic, 
machine  readable  format.  The  proposal 
stated  that  “machine  readable”  meant, 
for  purposes  of  the  proposal,  a  format 
where  the  individual  data  elements 
comprising  the  record  can  be 
transmitted,  analyzed,  and  processed  by 
a  computer  program;,  such  as  a 
spreadsheet  or  database  program.  Data 
formats  for  image  reproductions  [e.g., 
PDF)  or  document  text,  such  as  those 
used  by  word  processing  programs, 
were  not  considered  machine  readable 
for  purposes  of  the  proposal. 

Currently,  neither  TILA  nor  RESPA 
address  electronic  recordkeeping. 
Regulation  Z  permits,  but  does  not 
require,  electronic  recordkeeping. 
Current  comment  25(a)-2  provides  that 
records  can  be  maintained  by  any 
method  that  reproduces  disclosures 
accurately,  including  computer 
programs.  Regulation  X  also  permits, 
but  does  not  require,  electronic  records. 
See  §  1024.23  and  HUD  RESPA  FAQs 
p.3,  #4  (“GFE— General”). 


Issues  Related  to  Adophng  a  Standard, 
Machine  Readable,  Electronic  Data 
Format 

The  Bureau  stated  in  the  proposal  that 
prior  to  proposing  the  electronic, 
machine  readable  requirement,  it  sought 
information  regarding  the  costs  of 
keeping  records  in  an  electronic, 
machine  readable  format.  Based  on 
these  discussions,  the  Bureau 
recognized  that  requiring  records  in  an 
electronic,  machine'readable  format 
would  impose  new  costs  on  industry, 
which  would  be  limited  to  the  up-front 
costs  of  upgrading  existing  computer 
systems  and  additional,  ongoing  data 
storage  costs.  As  stated  in  the  proposal, 
however,  the  Bureau  also  believed  that 
keeping  records  in  machine  readable 
format  could  provide  industry  and 
consumers  with  numerous,  significant 
benefits.  The  Bureau  stated  its  belief 
that  a  prescribed  electronic  format  could 
potentially  reduce  loan  origination  costs 
due  to  efficiency  gains  associated  with 
a  standardized  data  format.  Further,  a 
single  data  format  could  lower  long¬ 
term  costs  by  enabling  creditors  to 
migrate  from  older  data  formats  to  a 
single,  standard  data  format.  The  Bureau 
stated  it  believed  that  a  standard  format 
could  also  foster  innovation  by  allowing 
technology  companies  to  create  new 
programs  that  promote  efficiency 
instead  of  tailoring  programs  to  each 
firm’s  proprietary  data  format.  In 
addition,  the  Bureau  stated  that  the 
requirement  may  reduce  industry’s 
reliance  on  paper  files,  while  allowing 
regulators  to  monitor  some  aspects  of 
compliance  remotely. 

The  Bureau  believed  that  these 
benefits  outweighed  the  costs  associated 
with  adopting  and  maintaining  such  a 
format^  Thus,  pursuant  to  its  authority 
under  section  105(a)  of  TILA,  the 
Bureau  proposed  §  1026.25(c)(l)(iii), 
which  would  have  provided  that  a 
creditor  must  retain  evidence  of 
compliance  in  an  electronic,  machine 
readable  format.  The  Bureau  believed 
•  that  this  proposed  requirement  would 
ensure  that  records  associated  with  the 
integrated  disclosures  were  readily 
available  for  examination,  which  could 
prevent  circumvention  of  and  facilitate 
compliance  with  TILA.  The  Bureau 
stated  that  the  proposed  regulation 
could  also  facilitate  compliance  with 
TILA  by  easing  the  burden  of 
examinations  and  ensuring  that  all 
entities  subject  to  TILA  kept  records  in 
a  standard  format. 

Based  on  the  Bureau’s  discussions 
with  industry  regarding  machine 
readable  data  formats,  the  Bureau  stated 
in  the  proposal  that  it  believed  that 
XML  may-be  the  most  appropriate 
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format  for  electronic  recordkeeping. 
However,  the  Bureau  did  not 
specifically  propose  to  mandate  use  of 
the  XML  format  and  instead  solicited 
feedback  on  the  costs  and  benefits  of 
specific  data  formats.  In  addition,  the 
Bureau  proposed  comment  25(c)(l)(iii)- 
1, -which  would  have  clarified  that  the 
requirements  of  §  1026.25(c)(l)(iii]  were 
in  addition  to  any  other  formats  that 
may  be  required  by  administrative 
agencies  responsible  for  enforcing  the 
regulation.  The  Bureau  solicited 
comment  on  this  approach,  including 
the  costs  associated  with  such  a 
requirement.  The  Bureau  also  solicited 
comments  on  whether  a  small  business 
exemption  to  the  requirement  was 
appropriate,  and  sought  feedback  on  the 
proper  contours  of  such  an  exemption. 
Finally,  the  Bureau  solicited  feedback 
on  small  business’  current  technology 
costs,  and  how  such  costs  might  be 
affected  by  an  electronic  recordkeeping 
requirement. 

The  Bureau  received  voluminous 
comments  in  response  to  proposed 
§  1026.25(c)(l)(iii)  from  various 
stakeholders,  including  creditors, 
industry  trade  associations,  government 
entities,  real  estate  attorneys,  emd  title 
agents.  The  overwhelming  majority  of 
these  comments  expressed  strong 
opposition  to  the  proposed  requirement. 
Most  comments  focused  on  the 
significant  costs  of  implementation, 
especially  for  creditors  who  were  not 
currently  storing  information  in 
machine-readable  format  or  who  had 
recently  adopted  a  specific  electronic 
format  and  would  now  have  to  invest 
time  and  money  in  implementing  a  new 
technology.  Many  of  these  commenters 
also  stated  that  any  costs  would 
eventually  be  passed  on  to  consumers, 
or  cause  creditors  to  tighten  or  r 
discontinue  their  lending  programs. 
Other  comments  casted  doubt  on  the 
benefits  of  a  mandated  electronic 
format,  especially  given  that  the 
proposal  did  not  require  that  creditors 
adopt  a  specific  electronic  format  or 
field-naming  protocol.  Still  others  raised 
practical  concerns,  such  as  how  the 
electronic  format  would  capture  the 
narrative  fields  included  in  the 
integrated  disclosures,  or  how  creditors 
would  be  expected  to  coordinate  with 
third  parties,  such  as  settlement  agents, 

-  who  would  not  be  subject  to  the  new 
requirement  but  who  may  nonetheless 
create  or  maintain  certain  transaction 
documents. 

Other  comments  objected  to  the 
proposal  on  the  grounds  that  it  was 
ambiguous,  stating  that  the  proposal 
lacked  clarity,  including  a  sufficiently-, 
specific  definition  of  “machine  readable 
format”  and  with  respect  to  its 


application  to  entities  other  than 
creditors.  Other  commenters  asserted 
that  the  rule  went  beyond  the  Bureau’s 
statutory  authority,  or  that  the  Bureau 
should  not  be  mandating  specific 
technological  requirements  for  industry 
because  it  was  a  regulatory  agency  and 
lacked  technical  expertise  in  this  area. 
The  majority  of  commenters  requested 
that  the  Bureau  either  withdraw 
§  1026.25(c)(l)(iii)  altogether  or  delay  it 
for  a  later  rulemaking.  Many  small 
entity  industry  commenters  requested 
that  the  Bureau  adopt  a  small  entity 
exemption,  if  the  Bureau  were  to 
finalize  the  machine  readable  format 
requirement,  and  suggested  different 
thresholds  for  such  an  exemption, 
stating  that  the  costs  of  compliance 
would  be  especially  burdensome  for 
those  entities. 

The  Bureau  considered  these 
comments  and  has  decided  not  to 
finalize  proposed  §  1026.25(c)(l)(iii)  and 
related  comment  25{c)(l){iii)-l.  The 
Bureau  believes  that  adopting  a  single 
standardized  data  format  would  be 
critical  to  achieving  many  of  the 
potential  benefits  discussed  in  the 
proposal,  and  that  significantly  more 
consultation  with  stakeholders  would 
be  beneficial  before  taking  that  step.  In 
light  of  the  potential  implementation 
costs  for  creditors,  settlement  agents, 
and  other  affected  parties,  the  Bureau 
believes  that  it  is  important  to  assure 
that  that  any  data  format  requirements 
be  undertaken  with  care. 

In  addition,  the  Bureau  recognizes 
that  industry  will  need  to  make  a 
number  of  data  format  decisions  in  the 
coming  months  as  companies 
implement  the  final  rule,  and  continues 
to  believe  that  the  adoption  of  a  uniform 
electronic  format  throughout  the 
mortgage  industry  could  provide  ' 
significant  downstream  benefits  to 
industry  and  consumers  alike.  These 
benefits  could  include  more  efficient 
and  cost-effective  processing  of 
mortgage  loan  data,  improved 
consistency  and  data  quality  throughout 
the  loan  lifecycle,  greater  transparency 
for  investors,  and  the  potential  for  new 
technologies  to  reduce  costs  and 
streamline  the  mortgage  process.  For 
example,  the  GSEs,  at  the  direction  of 
the  Federal  Housing  Finance  Agency, 
are  currently  engaged  in  an  effort  to 
develop  a  standardized  dataset  for  the 
Closing  Disclosure,  which  they  call  the 
“Uniform  Closing  Dataset  (UCD),”  and 
which  will  utilize  the  data  standards  of 
the  Mortgage  Industry  Standards  • 
Maintenance  Organization  (MISMOj.^s^ 


2®'*  Fannie  Mae,  Uniform  Closing  Dataset  ■ 
Overview  (June  30,  2013),  available  at  https:// 
www.fanniemae.com/content/fact_sheet/ucd- 


The  CSEs  have  already  created  a  draft 
dataset  based  on  the  proposed  Closing 
Disclosure  and  plan  to  issue  a  final 
dataset  after  they  revise  the  draft  dataset 
based  on  this  final  rule.  When  fully 
implemented,  such  an  initiative  as  the 
UCD  could  produce  a  uniform  dataset 
for  the  vast  majority  of  the  market. 

The  Bureau  will  monitor  the  CSEs’ 
development  of  the  UCD  and  any  other 
similar  initiatives  and  will  consider 
whether  it  can  tcike  additional  steps  to 
encourage  the  voluntary  adoption  of 
uniform  standards  or  whether 
additional  rulemaking  activity  may  be 
appropriate  in  this  area.  In  addition,  in 
connection  with  its  planned  efforts  to 
provide  the  public  with  implementation 
assistance  with  respect  to  this  final  rule, 
the  Bureau  expects  to  provide  assistance 
to  the  CSEs  in  connection  with  their 
finalization  of  the  draft  UCD. 

Section  1026.28  Effect  on  State  Laws 

TILA  preempts  State  laws  to*  the 
extent  of  their  inconsistency  with  the 
statute  and  permits  States,  creditors, 
and  other  interested  parties  to  request  a 
determination  by  the  Bureau  regarding 
such  inconsistency.  Specifically,  section 
111(a)(1)  states  that  the  provisions  of 
chapters  1  (General  Provisions),  2 
(Credit  Transactions),  and  3  (Credit 
Advertising  and  Limits  on  Credit  Card 
Fees)  of  TILA  do  not  annul,  alter,  or 
affect  the  laws  of  any  State  relating  to 
the  disclosure  of  information  in 
connection  with  credit  transactions, 
except  to  the  extent  that  those  laws  are 
inconsistent  with  the  provisions  of  TILA 
and  then  only  to  the  extent  of  the 
inconsistency.  15  U.S.C.  1610(a)(1). 
Upon  its  own  motion  or  upon  the 
request  of  any  creditor,  State,  or  other 
interested  peirty  that  is  submitted  in 
accordcmce  with  procedures  prescribed 
in  regulations  of  the  Bureau,  the  Bureau 
shall  determine  whether  any  such 
inconsistency  exists.  Id.  If  the  Bureau 
determines  that  a  State-required 
disclosure  is  inconsistent,  creditors 
located  in  that  State  may  not  make 
disclosures  using  the  inconsistent  term 
or  form,  and  shall  incur  no  liability 
under  the  State  law  for  failure  to  use 
such  term  or  form,  notwithstanding  that 
such  determination  is  subsequently 
amended,  rescinded,  or  determined  by 
judicial  or  other  authority  to  be  invalid 
for  any  reason.  Id.  Section  111(b) 
generally  provides  that  TILA  does  not 
otherwise  annul,  alter,  or  effect  in  any 
manner  the  meaning,  scope,  or 
applicability  of  the  laws  of  any  State, 


oveTview.pdf,  Freddie  Mac,  GSEs  Developing 
Standardized  Dataset  to  Support  CFPB’s  Closing 
Disclosure  Form  (July  30,  2013),  available  at 
http://www.freddiemac.com/singlefamily/news/ 
2013/0730_umpd_efforts.html. 
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including,  but  not  limited  to,  laws 
relating  to  the  types,  amounts,  or  rates 
of  charges,  or  any  elements  of  charges, 
permissible  under  such  laws  in 
connection  with  the  extension  or  use  of 
credit,  and  neither  does  TILA  extend  the 
applicability  of  those  laws  to  any  class 
of  persons  or  transactions  to  which  they 
would  not  otherwise  apply.  15  U.S.C. 
1610(b). 

Regulation  Z  §  1026.28  implements 
TILA  section  111.  Section  1026.28(a) 
currently  provides  that  State  law 
requirements  that  are  inconsistent  with 
the  requirements  contained  in  chapters 
1  through  3  of  TILA  and  the 
implementing  provisions  of  Regulation 
Z  are  preempted  to  the  extent  of  the 
inconsistency.255  Under  §  1026.28(a),  a 
State  law  is  inconsistent  with  a  TILA 
provision  if  it  requirSs  a  creditor  to 
make  disclosures  or  take  actions  that 
contradict  the  requirements  of  TILA.  A 
State  law  contradicts  a  requirement  of 
TILA  if  it  requires  the  use  of  the  same 
term  to  represent  a  different  amount  or 
a  different  meaning  than  TILA,  or  if  it 
requires  the  use  of  a  term  different  from 
that  required  in  TILA  to  describe  the 
same  item.  A  creditor.  State,  or  other 
interested  party  may  request  the  Bureau 
to  determine  whether  a  State  law 
requirement  is  inconsistent,  and  if  the 
Bureau  makes  such  a  determination  a 
creditor  may  not  make  disclosures  using 
the  inconsistent  term  or  form.^^e  The 
specific  procedures  for  requesting  a 
State  law  preemption  determination  are 
set  forth  in  §  1026.28(c)  and  appendix  A 
to  Regulation  Z.  Appendix  A  states, 
among  other  things,  that  the  Bureau 
reserves  the  right  to  reverse  a 
determination  for  any  reason  bearing  on 
the  coverage  or  effect  of  State  or  Federal 
law. 

Current  Regulation  Z  cdmmentary 
provides  further  guidance  on  the  TILA 
preemption  rules.  Comment  28(a)-2 
includes  examples  of  State  laws  that 
would  be  preempted  [e.g.,  a  State  law 
requiring  use  of  the  term  “finance 


255  There  are  different  rules  regarding  preemption 
of  State  laws  relating  to  the  disclosure  of  credit 
information  in  any  credit  or  charge  card  application 
or  solicitation  that  is  subject  to  the  requirements  of 
section  127  of  TILA  and  the  correction  of  billing 
errors,  but  those  rules  are  outside  the  scope  of  this 
rulemaking.  See  §  1026.28(aK2),  (d). 

256  TILA  section  111(a)(2)  and  §1026.28(b) 
generally  permit  a  creditor.  State,  or  other 
interested  party  to  request  that  the  Bureau 
determine  whether  a  State-required  disclosure  is 
substantially  the  same  in  meaning  as  a  TILA 
disclosure,  and  if  .the  Bureau  makes  such  a 
determination,  creditors  in  the  State  can  provide 
the  State-required  disclosure  in  lieu  of  the  TILA 
disclosure.  Comment  28(b)-l  clarifies  that  under 
§  1026.28,  a  State  disclosure  can  be  substituted  for 
a  Federal  disclosure  only  after  a  determination  of 
substantial  similarity.  State  exemptions  are 
addressed  in  more  detail  under  §  1026.29  and 
associated  commentary. 


chaise”  but  defining  the  term  to  include 
fees  that  TILA  excludes,  or  to  exclude 
fees  that  TILA  includes).  Comment 
28(a)-3  explains  that  State  law 
requirements  calling  for  disclosure  of 
items  not  covered  by  TILA  or  that 
require  more  detailed  disclosures 
generally  do  not  contradict  the  TILA 
requirements,  provides  examples  of 
State  laws  that  would  not  be  preempted, 
and  gives  guidance  as  to  whether  a  State 
law  requiring  itemization  of  the  amount 
financed  would  be  preempted. 

Comment  28(a)-4  explains  that  a 
creditor,  prior  to  a  preemption 
determination,  may  either  (1)  give  the 
State  disclosures  or  (2)  apply  the 
preemption  standards  to  a  State  law, 
conclude  that  it  is  inconsistent,  and 
choose  not  to  give  the  State-required 
disclosures  (but  that  no  immunity  is 
given  under  §  1026.28(a)  for  violations 
of  State  law  if  the  creditor  chooses  not 
to  make  State  disclosures  and  the 
Bureau  later  determines  that  the  State 
law  is  not  preempted).  The  comment 
also  states  that  the  Bureau  will  give 
sufficient  time  to  creditors  to  revise 
their  forms  and  procedures  as  necessary 
to  conform  with  its  preemption 
determinations.  Comments  28(a)-8 
through -15  discuss  prior 
determinations  made  by  the  Federal 
Reserve  Board  prior  to  July  21,  2011, 
and  recognized  by  the  Bureau  unless 
and  until  the  Bureau  makes  and 
publishes  any  contrary  determinations, 
to  preempt  certain  State  laws.  For 
example,  comment  28(a)-15  states  that 
in  Wisconsin,  disclosure  of  the  annual 
percentage  rate  under  the  particular 
State  law  referenced  in  the  comment  is 
preempted,  because  while  the  statute 
refers  to  “annual  percentage  rate,”  it 
requires  disclosure  of  a  different  amount 
than  under  TILA. 

Section  18  of  RESPA  and  current 
Regulation  X  §  1024.13  provide  that 
State  laws  that  are  inconsistent  with 
RESPA  or  Regulation  X  are  preempted 
to  the  extent  of  the  inconsistency.  12 
U.S.C.  2616;  12  CFR  1024.13.257  RESPA 
and  Regulation  X  do  not  annul,  alter, 
affect,  or  exempt  any  person  subject  to 
their  provisions  ft-om  complying  with 
the  laws  of  any  State  with  respect  to 
settlement  practices,  except  to  the 
extent  of  the  inconsistency.  Id.  Upon 
request  by  any  person,  the  Bureau  is 
authorized  to  determine  whether  such 
inconsistencies  exist,  and  the  Bureau 
may  not  determine  that  any  State  law  is 
inconsistent  with  any  provision  of 


257  The  Bureau  issued  a  final  rule  on  July  10,  2013 
that  redesignated  current  §  1024.13  as  §  1024.5(c), 
effective  January  10,  2014,  but  the  redesignation 
does  not  change  the  substance  of  the  provision.  78 
FR  44686,  44689  (July  24,  2013). 


RESPA  if  the  Bureau  determines  that 
such  law  or  regulation  gives  greater 
protection  to  the  consumer.  12  CFR 
1024.13(b).  In  making  this 
determination,  the  Bureau  must  consult 
with  “appropriate  Federal  agencies.” 

Id.;  see  also  12  U.S.C.  26i6.  Section 
1024.13(c)  sets  forth  the  process  by 
which  the  Bureau  makes  a  preemption 
determination.  Unlike  Regulation  Z, 
Regulation  X  does  not  list  any  State 
laws  preempted  by  RESPA,  and  the 
Bureau  is  not  aware  of  any. 

The  preemption  provisions  in  TILA 
and  RESPA  and  their  implementing 
regulations  thus  contain  similar 
language  as  far  as  scope  of  the 
preemption  (j.e.,  in  both  cases  State 
laws  generally  are  preempted  only  “to 
the  extent  of  the  inconsistency”),  but 
include  different  authority  arid 
procedures  for  determining  whether 
State  laws  are  preempted.  For  example, 
unlike  Regulation  X,  §  1026.28  provides 
a  regulatory  standard  for  determining 
“inconsistency”  (i.e.,  disclosures  or 
actions  that  contradict  Federal  law 
requirements)  along  with  detailed 
commentary.  RESPA,  but  not  TILA, 
requires  the  preemption  determination 
to  be  made  by  the  Bureau  in 
consultation  with  other  appropriate 
Federal  agencies.  Moreover,  while  the 
Regulation  Z  provision  addresses  the 
relationship  between  Federal  and  State 
laws  governing  credit  transactions, 

§  1024.13  refers  to  laws  regarding 
settlement  practices. 

As  stated  previously,  section  1032(f) 
of  the  Dodd-Frank  Act  requires  the 
Bureau  to  propose  rules  and  forms  that 
combine  the  disclosures  required  under 
TILA  and  sections  4  and  5  of  RESPA 
into  a  single,  integrated  disclosure  for 
mortgage  loan  transactions  covered  by 
those  laws.  In  addition,  the  Dodd-Frank 
Act  amended  sections  105(b)  of  TILA 
and  4(a)  of  RESPA,  respectively,  to 
require  the  integration  of  those 
disclosure  requirements.  However,  the 
Dodd-Frank  Act  did  not  specify  whether 
the  TILA  or  the  RESPA  State  law  , 
preemption  provision  applies  to  the 
provision  of  the  integrated  mortgage 
disclosures.  In  order  to  meet  the  Dodd- 
Frank  Act’s  mandate,  the  proposed  rule 
must  reconcile  the  differences  regarding 
these  State  law  preemption  regimes. 

The  Bureau  proposed  to  require  that 
thq  State  law  preemption  provisions  of 
Regulation  Z,  §  1026.28,  apply  to  any 
State  law  preemption  question  arising 
with  respect  to  the  requirements  of 
sections  4  arid  5  of  RESPA  (other  than 
the  RESPA  section  5(c)  requirements 
regarding  provision  of  a  list  of  certified 
homeownership  counselors),  and 
§§  1026.19(e)  and  (f),  1026.37,  and 
1026.38.  To  effectuate  this  change,  the 
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Bureau  proposed  two  modifications  to 
§  1026.28  and  its  associated 
commentary  to  reconcile  differences 
regarding  the  State  law  preemption 
regimes  of  Regulation  X  and  Regulation 
Z  to  meet  the  Dodd-Frank  Act’s  mandate 
to  integrate  the  mortgage  loan  disclosure 
requirements  under  TILA  and 
RESPA. 258  First,  the  proposed  rule 
would  have  modified  §  1026.28(a)  to 
provide  that  a  determination  of  whether 
a  State  law  is  inconsistent  with  the 
requirements  of  sections  4  and  5  of 
RESPA  (other  than  the  RESPA  section 
5(c)  requirements  regarding  provision  of 
a  list  of  certified  homeownership 
counselors)  and  proposed  §§  1026.19(e) 
and  (f),  1026.37,  and  1026.38  would  be 
made  in  accordance  with  §  1026.28  and 
not  Regulation  X  §  1024,13.  Second,  the 
proposed  rule  would  have  added  text  tO' 
comment  28(a)-l  providing  that,  to  the 
extent  applicable  to  a  transaction 
subject  to  §  1026.19(e)  and  (f),  any 
reference  to  “creditor”  in  §  1026.28 
included  a  creditor,  a  mortgage  broker, 
or  a  closing  agent,  as  applicable.  This 
change  coincided  with  the  proposed 
alternative  of  §  1026.19(f)(1)  that  would 
have  permitted  the  settlement  agent  to 
deliver  the  closing  disclosure  in  place  of 
the  creditor.  The  Bureau  stated  that  if 
this  alternative  were  not  adopted,  it 
would  not  adopt  the  proposed  addition 
of  the  reference  to  the  closing  agent  to 
comment  28(a)-l.  As  described  above  in 
the  section-by-section  analysis  of 
§  1026.19(f)(1),  the  Bureau  is  finalizing 
this  alternative  substantially  as 
proposed,  and  as  explained  below,  is 
adopting  comment  28(a)-l  with  a  minor 
modification  for  clMity. 

Several  industry  trade  association 
commenters  stated  that  preemption 
determinations  under  §  1026.28  should 
be  made  after  consulting  with  other 
Federal  agencies,.as  is  provided  under 
Regulation  X  in  §  1024.13.  As  stated 
above,  the  Bureau  must  reconcile  the 
differences  between  the  two  State  law 
preemption  regimes  of  RESPA  and 
TILA,-.  The  two  regimes  are  inconsistent 
with  respect  to  the  requirement  under 
RESPA  that  the  Bureau  “consult  with 
appropriate  Federal  agencies.”  12  U.S.C. 
2616.  As  the  Bureau  stated  in  the 
proposal,  there  are  certain  transactions 
subject  to  TILA,  but  not  RESPA,  for 
which  the  integrated  mortgage 
disclosures  must  be  delivered  under  the 
proposed  rule.  Pursuant  to  §  1026.19(e) 
and  (f),  the  proposed  rule  covers  all 
closed-end  consumer  credit  transactions 
secured  by  real  property,  other  than 
reverse  mortgages.  Some  of  these 

2*8  See  sections  1032(f),  1098.  and  llOOA  of  the 
Dodd  Frank  Act.  12  U.S.C.  5532,  2603(a).  and 
1604(b),  respectively. 


transactions  are  not  subject  to  RESPA 
(j.e.,  if  they  are  not  a  federally  related 
mortgage  loan  as  defined  in  Regulation 
X  §  1024.2),  but  consumers  in  such 
transactions  will  receive  integrated 
mortgage  disclosures  containing  certain 
content  mandated  by  RESPA.  As  such, 
in  practice  the  statutory  integrated 
disclosure  requirements  of  TILA  will 
apply  to  more  transactions  covered  by 
§  1026.19(e)  and  (f)  than  those  subject  to 
RESPA.  This  may  create  confusion  as  to 
which  preemption  provision  controls 
were  a  State  law  preemption  question  to 
arise  with  respect  to  the  RESPA- 
mandated  content  on  the  integrated 
mortgage  disclosures. 

For  these  reasons,  the  Bureau  has 
determined  that  the  preemption  regime 
under  TILA  section  111,  as 
implemented  by  Regulation  Z  in 
§  1026.28,  without  a  requirement  that 
the  Bureau  consult  with  other  Federal 
agencies,  is  the  most  appropriate  for  the 
disclosure  requirements  Congress 
mandated  the  Bureau  to  integrate  under 
sections  1032, 1098,  and  llOOA  of  the 
Dodd-Frank  Act.  Accordingly,  the 
Bureau  is  adopting  the  modifications  to 
§  1026.28  and  comment  28(a)-l  as 
proposed,  with  a  change  to  the  reference 
of  “closing  agent”  to  “settlement  agent” 
to  conforjn  to  the  usage  in  the  integrated 
disclosure  requirements  for  clarity.  The 
Bureau  adopts  these  modifications 
pursuant  to  the  authority  under  TILA 
section  105(a)  and  RESPA  section  19(a), 
as  described  in  the  proposal. 

Section  1024.5(c)  will  continue  to 
apply  to  State  law  preemption  questions 
arising  with  respect  to  all  other  aspects 
of  RESPA  and  Regulation  X,  including 
the  RESPA  section  5(c)  requirements 
regarding  provision  of  a  list  of  certified 
homeownership  counselors.^sa 

Section  1026.29  State  Exemptions 

The  Bureau  proposed  two  substantive 
modifications  to  the  commentary  to 
§  1026.29,  in  addition  to  relabeling  some 
of  the  section  numbering  and  lettering, 
to  reconcile  differences  between  TILA 
and  RESPA  provisions  with  respect  to 
the  Bureau’s  authority  to  grant  State 
exemptions  ft'om  disclosure  provisions. 
TILA  has  several  provisions  that  permit 
the  Bureau  to  grant  State  exemptions 
from  certain  TILA  disclosure  provisions. 
Section  111(a)(2)  of  TILA  allows  the 
Bureau,  upon  its  own  motion  or  upon 
the  request  of  any  creditor.  State,  or 
other  interested  party  that  is  submitted 
in  accordance  with  procedures 
prescribed  in  regulations  of  the  Bureau, 

2*8  The  provisions  related  to  state  law  preemption 
questions  under  Regulation  X  §  1024.13  were 
moved  to  §  1024.5(c)  effective  on  January  10,  2014. 
See  78  FR  44686,  44689  (July  24,  2013). 


to  determine  whether  any  disclosure 
required  under  any  State  law  is 
substantially  the  same  in  meaning  as  a 
disclosure  required  under  TILA.  15 
U.S.C.  1610(a)(2).  If  the  Bureau  makes 
such  a  determination,  TILA  section 
111(a)(2)  provides  that  creditors  located 
in  that  State  may  make  such  disclosure 
in  compliance  with  such  State  law  in 
lieu  of  the  TILA  disclosure,  except  that 
(1)  the  annual  percentage  rate  and 
finance  charge  must  be  disclosed  as 
required  by  section  122  of  TILA,  and  (2) 
State-required  disclosures  may  not  be 
made  in  lieu  of  tbe  high-cost  mortgage 
disclosures  under  section  129  of  TILA. 
Section  123  of  TILA  allows  the  Bureau 
by  regulation  to  exempt  any  class  of 
credit  transactions  within  any  State 
fi’om  the  requirements  of  chapter  2  of 
TILA  (Credit  transactions)  if  the  Bureau 
determines  that  the  law  of  the  State 
subjects  the  class  of  transactions  to 
requirements  substantially  similar  to 
those  imposed  under  chapter  2  of  TILA, 
and  that  there  is  adequate  provision  for 
enforcement. 280  15  U.S.C.  1633. 

Regulation  Z  §  1026.29  and  appendix 
B  to  Regulation  Z  implement  the  TILA 
State  exemption  provisions.^®!  Pursuant 
to  §  1026.29(a),  a  State  may  apply  to  the 
Bureau  to  exempt  a  class  of  transactions 
within  the  State  from  the  requirements 
of  chapter  2  (Credit  transactions)  or 
chapter  4  (Credit  billing)  of  TILA  and 
the  corresponding  provisions  of 
Regulation  Z.  The  Bureau  shall  grant  an 
exemption  if  it  determines  that  (1)  the 
State  law  is  substantially  similar  to  the 
Federal  law  or,  in  the  case  of  chapter  4 
of  TILA,  affords  the  consumer  greater 
protection  than  the  Federal  law,  and  (2) 
there  is  adequate  provision  for 
enforcement.  Comment  29(a)-2  clarifies 
that  State  law  is  “substantially  similar” 
for  purposes  of^  1026.29(a)  if  the  State 
statutory  or  regulatory  provisions  and 
State  interpretations  of  those  provisions 
are  generally  the  same  as  TILA  and 
Regulation  Z.  Comment  29(a)-3  clarifies 
that,  generally,  there  is  adequate 
provision  for  enforcement  if  appropriate 
State  officials  are  authorized  to  enforce 
the  State  law  through  procedures  and 
sanctions  comparable  to  those  available 

260  36011011  171(b)  of  TILA  also  addresses  State 
exemptions  and  contains  nearly  identical  language 
to  section  123,  but  section  171(b)  applies  with 
respect  to  TILA  chapter  4  (credit  billing),  which  is 
not  affected  by  this  rulemaking.  15  U.S.C.  1661j(b). 

261  As  noted  earlier,  §  1026.28(b)  generally 
permits  a  creditor.  State,  or  other  interested  party 
to  request  tliat  the  Bureau  determine  whether  a 
State-required  disclosure  is  substantially  the  same 
in  meaning  as  a  TILA  disclosure,  and  if  the  Bureau 
makes  such  a  determination,  creditors  in  the  State 
can  provide  the  StatS-required  disclosure  in  lieu  of 
the  TILA  disclosure.  Comment  28(b)-l  clarifies  that 
under  §  1026.28,  a  State  disclosure  can  be 
substituted  for  a  Federal  disclosure  only  after  a 
determination  of  substantial  similarity. 
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to  Federal  enforcement  agencies. 
Comment  29(a)-4  states  that  the  Bureau 
recognizes  certain  TILA  exemptions 
granted  hy  the  Board  to  Maine, 
Connecticut,  Massachusetts,  Wyoming, 
and  Oklahoma  prior  to  July  21,  2011, 
until  and  unless  the  Bureau  makes  and 
publishes  any  contrary  determination. 
Comment  29(a)-4.i  through  — 4.v 
currently  provides,  in  relevant  part,  that 
credit  transactions  in  these  five  States 
that  are  subject  to  the  State  consumer 
credit  codes  or  truth  in  lending  acts 
enumerated  in  such  comment  are 
exempt  from  the  requirements  of 
chapter  2  of  TILA,  which  sets  forth, 
among  other  provisions,  the  disclosure 
requirements  for  closed-end  mortgages. 
The  specific  procedures  for  requesting  a 
State  exemption  are  set  forth  in 
§  1026.29(c)  and  appendix  B  to 
Regulation  Z.  Appendix  B  states,  among 
other  things,  that  the  Bureau  reserves 
the  right  to  revoke  an  exemption  if  at 
any  time  it  determines  that  the 
standards  required  for  an  exemption  are 
not  met. 

.Unlike  TILA,  RESPA  does  not  contain 
a  State  exemption  provision  for  credit 
transactipns  subject  to  RESPA.  Rather, 
as  discussed  above  with  respect  to 
§  1026.28,  section  18  of  RESPA  ^62  and 
Regulation  X  §  1024.13  provide  that 
State  laws  that  are  inconsistent  with 
RESPA  or  Regulation  X  are  preempted 
to  the  extent  of  the  inconsistency. 

As  stated  above,  sections  1032(f), 

1098,  and'llOOA  of  the  Dodd-Frank  Act 
require  the  Bureau  to  propose  for  public 
comment,  and  publish  final  rules  and 
forms  that  combine  the  disclosures 
.required  under  TILA  and  sections  4  and 
5  of  RESPA  into  a  single,  integrated 
disclosure  for  mortgage  loan 
transactions  covered  by  those  laws. 
However,  the  Dodd-Frank  Act  did  not 
address  a  number  of  inconsistencies 
between  TILA  and  RESPA  that  affect  the 
provision  of  the  integrated  mortgage 
disclosures,  including  inconsistent 
provisions  regarding  the  application  of 
State  law.  In  order  to  meet  the  Dodd- 
Frank  Act’s  mandate,  the  final  rule  must 
reconcile  the  State  exemption 
provisions.  The  Bureau  proposed  to 
reconcile  these  differences  between 
Regulation  X  and  Regulation  Z  to  meet 
the  Dodd-Frank  Act’s  mandate  to 
integrate  the  mortgage  loan  disclosure 
requirements  under  the  two  statutes. 

First,  proposed  revised  comment 
29(a)-2  would  have  modified  the 
guidance  regarding  the  “substantially 
similar”  standard  set  forth  in 


282 12  U.S.C.  2616. 

283  See  sections  1032(f),  1098,  and  llOOA  of  the 
Dodd  Frank  Act.  12  U.S.C.  5532,  2603(a).  and 
1604(b),  respectively. 


§  1026.29(a)(1)  (i.e.,  one  of  the  two 
preconditions  to  the  granting  of  an 
exemption).  Proposed  revised  comment 
29(a)-2  would  have  clarified  that,  in 
order  for  transactions  that  would 
otherwise  be  subject  to  the  integrated 
disclosures  required  by  §  1026.19(e)  and 
(f)  to  be  exempt  from  those  disclosure 
requirements,  the  State  statutory  or 
regulatory  provisions  and  State 
interpretations  of  those  provisions  iriust 
require  disclosures  that  are  generally  the 
same  as  those  prescribed  by  §  1026.19(e) 
and  (f),  in  the  forms  prescribed  by 
§§  1026.37  and  1026.38.  In  effect,  in 
order  for  an  existing  State  exemption  to 
be  maintained,  the  State’s  law  must 
require  disclosures  that  are  generally  the 
same  as  the  integrated  disclosures, 
including  the  RESPA  content. 

Second,  proposed  revised  comment 
29(a)-4  would  have  stated  that, 
although  RESPA  and  Regulation  X  do 
not  provide  procedures  for  State 
exemptions,  for  transactions  subject  to 
§  1026.19(e)  and  (f)„  compliance  with 
the  requirements  of  §§  1026.19(e)  and 
(f),  1026.37,  and  1026.38  satisfies  the 
requirements  of  sections  4  and  5  of 
RESPA  (other  than  the  RESPA  section 
5(c)  requirements  regarding  provision  of 
a  list  of  certified  homeownership 
counselors).  Furthermore,  the  proposed 
revised  comment  would  have  stated  that 
if  the  transaction  is  subject  to  a 
previouslyrgranted  State  exemption, 
then  compliance  with  the  requirements 
of  any  State  laws  and  regulations 
incorporating  the  requirements  of 
§§  1026.19(e)  and  (f),  1026.37,  and 
1026.38  likewise  satisfies  the 
requirements  of  sections  4  and  5  of 
RESPA  (other  than  the  RESPA  section 
5(c)  requirements  regarding  provision  of 
a  list  of  certified  homeownership 
counselors).  Thus,  in  Maine, 
Connecticut,  Massachusetts,  Oklahoma, 
and  Wyoming,.creditors,  mortgage 
brokers,  and  settlement  agents,  as 
applicable,  would  have,  urider  the 
proposal,  been  able  to  satisfy  sections  4 
and  5  of  RESPA  (other  than  the  RESPA 
section  5(c)  requirements  regarding 
provision  of  a  list  of  certified 
homeownership  counselors)  through 
compliance  with  State  law  so  long  as 
the  “substantially  similar”  State 
statutory  and  regulatory  provisions  (i.e., 
the  State  consumer  codes  or  truth  in 
lending'acts  enumerated  in  comment 
29(a)-4.1  through  — 4.v,  as  applicable) 
expressly  mandated  delivery  of  the 
integrated  mortgage  disclosures  required 
by  the  Dodd-Frank  Act  and 
implemented  by  this  final  rule. 

The  Bureau  did  not  receive  any 
comments  on  the  proposed 
modifications  to  the  commentary  related 
to  State  exemptions.  The  Bureau 


understands  these  changes  require  some 
of  the  five  States  that  were  previously 
granted  State  exemptions  under  12  CFR 
226.29,  the  predecessor  to  §  1026.29,  to 
change  their  laws  and/or  regulations, 
which  may  be  a  lengthy  process 
because,  to  the  extent  the  “substantially 
similar”  State  laws  and  regulations 
underlying  the  TILA  State  exemptions 
do  not  currently  require  the  integrated 
disclosures  mandated  by  the  Dodd- 
Frank  Act  (specifically,  the  portions 
mandated  by  RESPA),  there  is  a  gap  in 
these  States’  current  statutory  and 
regulatory  regimes  that  must  be  filled  in 
order  to  maintain  the  State  exemptions. 
As  such,  the  Bureau  solicited  comment 
on  the  amount  of  time  that  will  be 
needed  for  these  States  to  change  their 
laws  and/or  regulations.  The  Bureau  did 
not  receive  any  comment  on  the  amount 
of  time  that  will  be  needed  for  those 
States  to  change  theif  laws  and/or 
regulations.  However,  two  GSE 
commenters  stated  that  the  Bureau 
should  impose  a  reasonable 
implementation  period  for  the  final  rule 
that  will  permit  the  amendment  of  State 
laws  and/or  regulations.  The  Bureau 
believes  that  the  States  identified  in 
proposed  comments  29(a)-2  and  -4  will 
be  able  to  change  their  laws  and/or 
regulations  prior  to  the  effective  date  of 
this  final  rule,  which  is  discussed  below 
in  part  VI.  Accordingly,  the  Bureau  is  ' 
adopting  the  modifications  to  comments 
29(a)-2  and  -4  as  proposed,  pursuant  to 
its  authority  under  TILA  section  105(a) 
and  RESPA  section  19(a)  to  make  rules 
consistent  with  the  purposes  of  those 
statutes,  as  described  in  the  proposal. 

Section  1026.37  Content  of  Disclosures 
for  Certain  Mortgage  Transactions  (Loan 
Estimate) 

Proposed  §  1026.37  would  have  set 
forth  the  required  content  of  the 
integrated  Loan  Estimate  disclosure, 
required  by  §  1026.19(e)  to  be  provided 
to  a  consumer  within  three  business 
days  of  the  creditor’s  receipt  of  the 
consumer’s  application. 

As  described  in  the  proposal,  the 
proposed  Loan  Estimate  would  have 
integrated  the  disclosures  currently 
provided  in  the  RESPA  GFE  and  the 
early  TILA  disclosure.  In  addition,  the 
Loan  Estimate  integrates  several 
disclosures  that  would  otherwise  be 
provided  separately  under  various 
Federal  laws.  The  Bureau  stated  in  the 
proposal  that  it  believed  the  three-page 
Loan  Estimate,  as  proposed,  integrates  at 
least  seven  pages  of  disclosures. 
Specifically,  the  proposed  Loan 
Estimate  incorporated:  (i)  Three  pages  of 
the  RESPA  GFE;  (ii)  two  pages  typically 
used  for  the  early  TILA  disclosure;  (iii) 
one  page  typically  used  for  the  appraisal 
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notification  provided  \mder  ECOA 
section  701(e);  and  (iv)  one  page 
typically  used  for  the  servicing 
disclosure  provided  imder  RESPA 
section  6.  In  addition,  the  proposed 
Loan  Estimate  incorporated  the 
disclosure  of:  (i)  The  total  interest 
percentage  under  TILA  section 
128(a){19),  which  was  added  by  section 
1419  of  the  Dodd-Frank  Act;  (ii)  the 
aggregate  amount  of  loan  charges  and 
closing  costs  the  consumer  must  pay  at 
consummation  under  TILA  section 
128(a)(17),  which  was  added  by  section 
1419  of  the  Dodd-Frank  Act;  (iii)  for 
refinance  transactions,  the  anti¬ 
deficiency  protection  notice  under  TILA 
section  129C(g)(3),  which  was  added  by 
section  1414(c)  of  the  Dodd-Frank  Act; 
and  (iv)  the  homeowner’s  insurance 
disclosure  in  TILA  section  106(c)  and 
§  1026.4(d)(2)(i),  which  is  required  to 
exclude  homeowner’s  insurance 
premiums  from  the  finance  charge.  In 
the  absence  of  the  Bureau’s  proposed 
integration  of  the  early  TILA  disclosure 
and  the  RESPA  GFE,  some  of  these  new 
disclosures  would  have  been  added  to 
the  early  TILA  disclosure,  which 
potentially  could  have  increased  that 
disclosure’s  typical  two  pages  to  three 
pages. 

The  Biireau  received  numerous 
comments  from  industry  and  consumer 
advocacy  groups  generally  supporting 
the  design  of  the  proposed  integrated 
disclosures.  For  example,  a  large 
national  bank  commented  that  the 
proposed  disclosures  are  a  distinct 
improvement  over  those  in  existing 
regulations  and  that  the  Bureau  has 
consolidated  multiple  disclosures, 
minimized  the  conflicts  between 
existing  RESPA  and  TILA  disclosure 
requirements,  and  created  forms  that  are 
more  visually  appealing  and  more 
understandable  to  the  consumer  than 
the  current  forms.  A  national  consumer 
advocacy  group  commented  that  the 
proposed  integrated  disclosmes  are  in 
many  ways  an  improvement  over 
existing  disclosures.  A  community  bank 
praised  the  integrated  disclosures  as 
clearer  and  more  concise  than  existing 
disclosures  and  noted  several  areas  of 
“commendation”  in  both  the  proposed 
Loan  Estimate  and  Closing  Disclosure. 
The  FTC  Staff  praised  the  integrated 
disclosures,  particularly  their  formatting 
and  language,  as  more  effective  than  the 
current  forms  in  conveying  key  loan 
terms  to  consumers. 

In  contrast,  the  Bureau  received 
numerous  comments  that  were  critical 
of  the  design  of  the  proposed  integrated 
disclosures.  For  example,  an  individual 
settlement  agent  strongly  criticized  the 
proposed  integrated  disclosures, 
opining  that  they  were  significantly 


more  complicated  than  the  disclosures 
required  under  existing  regulations.  A 
national  trade  association  representing 
mortgage  lenders  commented  that  the 
proposal  went  beyond  what  was 
necessary  to  reconcile  TILA,  RESPA, 
and  the  changes  to  both  statutes 
mandated  by  the  Dodd-Frank  Act.  A 
national  trade  association  representing 
title  attorneys  commented  that  the 
proposed  forms  were  too  complex  to  be 
useful  for  consumers  and  would  likely 
require  title  attorneys  or  settlement 
agents  to  create  explanatory  documents, 
thereby  increasing  the  number  of  pages 
provided  to  the  consumer. 

Some  commenters  suggested  that 
features  not  included  in  the  integrated* 
disclosures  be  added.  For  example,  a 
national  trade  association  representing 
mortgage  bankers  suggested  that  the 
Loan  Estimate  include  a  trade-off  chart 
similar  to  one  that  was  on  the  RESPA 
CFE,  which  would  compare  the  loan 
that  is  subject  of  the  Loan  Estimate  and 
another  loan  available  to  the  borrower 
from  that  creditor  that  has  a  different 
rate,  points,  and  fees  mix.  The  comment 
stated  that  such  a  chart  would  be 
preferable  to  the  Bureau’s  2012  Loan 
Originator  Proposal,  which  would  have 
required  that,  before  a  creditor  or 
mortgage  broker  may  impose  upfront 
points  and/or  fees  on  a  consumer,  the 
creditor  must  make  available  to  the 
consumer  a  comparable,  alternative  loan 
with  no  upfront  discount  points, 
origination  points,  or  origination  fees 
(zero-zero  alternative). ^64  a  CSE 
suggested  that  there  should  be  a  place 
on  the  Closing  Disclosure  to  reflect 
whether  the  consumer  was  closing 
another  loan  at  the  same  time  as  the 
transaction  that  is  the  subject  of  the 
Closing  Disclosure. 

As  discussed  above  in  part  III,  the 
Bureau  has  conducted  extensive 
consumer  testing  of  the  proposed  Loan 
Estimate  and  Closing  Disclosure,  both 
on  their  own  and  in  comparison  to  the 
existing  RESPA  CFE  and  RESPA 
settlement  statement  and  early  and  final 
TILA  disclosiu-es.  The  testing  reflects 
that  consumers  are  able  to  use  the 
integrated  disclosures  to  understand  the 
loan  presented,  compare  loans  when 
shopping,  compare  their  estimated  and 
actual  charges,  and  that  the  integrated 
disclosures  perform  significantly  better 
them  the  existing  disclosures  under 
TILA  and  RESPA.  See  Kleimann  Testing 
Report  at  211 ,  280;  Kleimann 
Quantitative  Study  Report  at  68-69. 
Moreover,  the  Bureau  was  required  by 
the  Dodd-Frank  Act  both  to  integrate  the 


The  Bureau  did  not  adopt  the  zero-zero 
alternative  in  the  2013  Loan  Originator  Final  Rule. 
78  FR  11280  (Feb.  15,  2013). 


existing  disclosures  and  to  add  certain 
new  information  on  the  integrated 
disclosures  that  the  Dodd-Frank  Act 
added  to  TILA.  Accordingly,  while  the 
Bureau  appreciates  certain  commenters’ 
concern  that  the  integrated  disclosures 
are  overly  complex,  the  Bureau  has 
extensively  tested  the  integrated 
disclosures  to  ensure  the  design  and 
layout  of  the  new  disclosures  is  effective 
for  consumers  and  minimizes  the  risk  of 
information  overload,  while  still 
including  the  information  required  by 
TILA  and  RESPA,  including  the  new 
requirements  added  to  TILA  by  the 
Dodd-Frank  Act.  Similarly,  while  the 
Bureau  understands  commenters’  desire 
to  add  components  to  the  integrated 
disclosures,  the  Bureau  declines  to  do 
so  given  its  statutory  requirements  to 
include  large  amounts  of  new 
information  and  the  risk  to  consumers 
of  information  overload  if  the  Loan 
Estimate  and  Closing  Disclosure  added 
still  more  information.  Comments 
addressing  specific  parts  of  the  ' 
integrated  disclosures  will  be  addressed 
in  more  detail  in  the  section-by-sectioi) 
analysis  of  individual  provisions. 

Proposed  §  1026.37  would  have 
required  that  the  information  set  forth  in 
§  1026.37(a)  through  (n)  be  disclosed  “as 
applicable.”  The  Bureau  also  proposed 
comments  37-1  and  -2  to  provide 
guidance  regarding  proposed  §  1026.37. 
Proposed  comment  37-1  would  have 
clarified  that  a  disclosure  that  is  not 
applicable  to  a  particular  transaction 
generally  may  be  eliminated  entirely. 

The  proposed  comment  would  have 
provided  as  an  example  that  the 
disclosure  required  by  §  1026.37(m)(3) 
need  not  be  included  in  a  transaction  for 
which  the  creditor  does  not  require 
homeowner’s  insurance.  Proposed 
comment  37-1  would  have  stated  that  a 
disclosure  that- is  not  applicable  to  a 
transaction  alternatively  may  be 
included  but  marked  “not  applicable” 
or  “N/A.”  The  proposed  comment 
would  have  clarified  that  the  adjustable 
payment  table  arid  adjustable  interest 
rate  information  table  required  under 
proposed  §  1026. 37(i)  and  (j), 
respectively,  are  only  permitted  to  be 
included  in  particular  transactions. 
Proposed  comment  37-2  would  have 
directed  creditors  to  §  1026. 37(o)  and  its 
commentary  for  guidance  on  the  proper 
format  for  the  disclosures  and 
permissible  modifications  to  the  format. 

Several  trade  associations 
representing  mortgage  lenders  and  a 
national  title  insurance  company 
commented  that  the  “as  applicable” 
standard  in  proposed  §  1026.37  and 
comment  37-1  conflicted  with  proposed 
§  1026.37(o)(l)(i),  which  would  have 
required  the  use  of  the  proposed 
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standard  form  H-24  of  appendix  H  to 
Regulation  Z  for  all  federally  related 
mortgage  loans.  These  commenters 
questioned  how  a  disclosure  that  was 
•not  applicable  could  be  eliminated 
entirely  while  still  using  form  H-24. 
These  same  commenters  as  well  as  a 
large  bank,  a  document  preparation 
company,  and  a  law  firm  commented 
that  forms  that  change  depending  on  the 
type  of  the  transaction,  known  as 
“dynamic  forms,”  are  difficult  to 
program  and  therefore  very  costly  to. 
implement.  These  commenters 
requested  that  the  Bureau  instead 
mandate  a  static  form.  The  Bureau 
received  no  public  comments  on 
proposed  comment  37-2. 

The  Bureau  believes  that  permitting 
inapplicable  disclosures  to  be  deleted  is 
inconsistent  with  the  proposal’s  intent 
for  form  H-24  to  be  used  for  all 
federally  related  mortgage  loans,  subject 
to  certain  limited  exceptions  noted  in 
§  1026. 37(o).  The  Bureau  further 
believes  that  permitting  the  standard 
form  to  change  for  each  of  the  myriad 
transaction  types  for  which  it  is  used 
could  result  in  a  Loan  Estimate  that  is 
difficult  for  consumers  to  use  for 
shopping  purposes  and  unnecessarily 
costly  and  confusing  for  industry  to 
implement. 

Accordingly,  the  Bureau  is  revising 
§  1026.37  to  delete  the  phrase  “as 
applicable.”  Additionally,  the  Bureau  is 
revising  comment  37-1  to  clarify  that 
disclosures  under  §  1026.37  must  reflect 
the  terms  of  the  legal  obligation  between 
the  parties,  and  that  if  any  information 
necessary  for  an  accurate  disclosure  is 
unknown  to  the  creditor,  the  disclosure 
must  be  made  in  good  faith,  based  on 
the  best  information  reasonably 
available  at  the  time  the  disclosure  is 
provided  to  the  consumer  pursuant  to 
§§  1026.17(c)  and  1026.19(e).  The 
revised  comment  also  clarifies  that 
where  a  disclosure  is  not  applicable,  the 
disclosure  may  not  be  deleted  from  form 
H-24,  unless  otherwise  provided  under 
§  1026.37,  and  the  use  of  “not 
applicable”  or  “N/A”  for  inapplicable 
disclosures  is  not  permitted.  The 
comment  states  that  the  inapplicable 
disclosure  may  be  left  blank,  unless 
otherwise  provided  under  §  1026.37. 
Final  comment  37-1  is  further  revised 
to  provide  a  different  example  of  a 
disclosure  that  may  be  left  blank 
pursuant  to  §  1026.37,  specifically,  the 
amounts  required  to  be  disclosed  by 
§  1026.37(f)(l)(i)  in  a  transaction  for 
which  the  consumer  does  not  pay  points 
to  the  creditor  to  reduce  the  interest 
rate.  As  in  the  proposal,  final  comment 
37-1  also  references  the  adjustable 
payment  and  adjustable  interest  rate 
tables,  which  clarifies  that  the 
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disclosures  required  by  §  1026.37(i)  and 
(j)  may  be  included  only  where 
applicable  to  the  transaction  and 
otherwise  must  be  excluded.  Comments 
related  specifically  to  the  dynamic 
nature  of  these  tables  will  be  discussed 
as  part  of  this  section-by-section 
analysis  of  §  1026. 37(i)  and  (j);  Because 
it  did  not  receive  any  comments  on 
proposed  comment  37-2,  the  Bureau  is 
adopting  comment  37-2  as  proposed. 

The  Bureau  adopts  revised  §  1026.37 
and  comment  37-1,  and  comment  37-2 
as  proposed,  pursuant  to  its  authority 
under  TILA  section  105(a),  RESPA 
section  19(a),  because  the  Bureau 
believes  these  provisions  will  promote 
the  informed  use  of  credit  and  more 
effective  advance  disclosure  of 
settlement  costs.  In  addition,  the  Bureau 
believes  they  will  enable  consumers  to 
better  understand  the  costs,  benefits, 
and  risks  associated  with  mortgage 
transactions,  consistent  with  Dodd- 
Frank  Act  section  1032(a).  Furthermore, 
the  Bureau  believes  they  will  improve 
consumer  awareness  and  understanding 
of  transactions  involving  residential 
mortgage  loans  and  are  therefore  in  the 
interest  of  consumers  and  the  public, 
consistent  with  Dodd-Frank  Act  section 
1405(b). 

37(a)  General  Information 

The  Bureau  proposed  §  1026.37(a), 
which  would  have  combined  and 
modified  disclosures  currently  provided 
under  Regulations  X  and  Z  in  the  Loan 
Estimate  and  would  have  added 
additional  disclosures  for  transactions 
subject  to  proposed  §  1026.19(e).  For^he 
reasons  discussed  below  and  consistent 
with  TILA  section  105(a),  RESPA 
section  19(a),  and  the  purposes  of  those 
statutes,  the  Bureau  stated  in  the 
proposal  that  it  believes  that 
§  1026.37(a)  will  promote  the  informed 
use  of  credit  and  more  effective  advance 
disclosure  of  settlement  costs.  In 
addition,  the  Bureau  stated  that  it 
believed  proposed  §  1026.37(a)  will 
enable  consumers  to  better  understand 
the  costs,  benefits,  and  risks  associated 
with  mortgage  transactions,  consistent 
with  Dodd-Frank  Act  section  1032(a). 
Furthermore,  the  Bureau  stated  it 
believes  that  §  1026.37(a)  will  improve 
consumer  awareness  and  understanding 
of  transactions  involving  residential 
mortgage  loans  and  is  therefore  in  the 
interest  of  consumers  and  the  public, 
consistent  with  Dodd-Frank  Act  section 
1405(b).  The  Bureau  received  many 
comments  related  to  the  various 
provisions  of  §  1026.37(a)  which  will  be 
discussed  in  detail  below  in  their 
respective  sections. 


37(a)(1)  Form  Title 

Although  the  Dodd-Frank  Act 
requires  the  Bureau  to  combine  the 
TILA  and  RESPA  mortgage  disclosures 
that  are  currently  provided  to 
consumers  within  three  business  days 
after  application,  the  Dodd-Frank  Act 
does  not  prescribe  a  title  for  the 
integrated  form.  Under  §  1024.2(b)  of 
Regulation  X,  the  form  providing 
consumers  with  the  RESPA  GFE  of 
settlement  charges  they  are  likely  to 
incur  is  called  the  “Good  Faith 
Estimate”  or  “GFE.”  Regulation  Z  does 
not  prescribe  a  name  for  the  early  TILA 
disclosure  required  by  §  1026.19(a)(1), 
although  comment  17(a)(l)-5.ix  permits 
the  creditor  to  provide  “[a]  brief  caption 
identifying  the  disclosures”  and 
provides  as  examples  of  acceptable 
titles,  “Federal  Truth  in  Lending 
Disclosures”  and  “Real  Estate  Loan 
Disclosures.” 

Proposed  §  1026.37(a)(1)  would  have 
required  the  creditor  to  use  the  term 
“Loan  Estimate”  as  the  title  of  the 
integrated  disclosures  provided 
pursuant  to  §  1026.19(e).  The  Bureau 
stated  its  belief  in  the  proposal  that  the 
adoption  of  a  standardized  form  name 
may  eliminate  confusion  for  consumers 
seeking  to  compare  estimates  for 
different  loans  and  thereby  promote  the 
informed  use  of  credit  and  more 
effective  advance  notice  of  settlement 
costs,  consistent  with  TILA  section 
105(a)  and  RESPA  section  19(a),  and 
will  enable  consumers  to  better 
understand  the  costs,  benefits,  and  risks 
associated  with  mortgage  transactions, 
consistent  with  Dodd-Frank  Act  section 
1032(a).  In  addition,  the  Bureau  stated 
that  it  believed  the  use  of  standard 
terminology  for  the  integrated 
disclosures  will  facilitate  compliance 
for  industry,  which  is  a  purpose  of  this 
rulemaking  under  Dodd-Frank  Act 
sections  1098  and  llOOA.  The  Bureau 
did  not  receive  any  comments  regarding 
proposed  §  1026.37(a)(1).  Because  the 
Bureau  continues  to  believe  that  a 
standardized  form  name  will  effectuate 
the  purposes  of  TILA  and  RESPA  and 
facilitate  compliance,  it  is  adopting 
§  1026.37(a)(1)  as  proposed,  based  on 
the  authority  described  in  the  proposal 
and  above. 

37(a)(2)  Form  Purpose 

Proposed  §  1026.37(a)(2)  would  have 
required  the  creditor  to  include  a 
statement  regarding  one  of  the  primary 
uses  of  the  Loan  Estimate  for 
consumers,  which  is  to  compare  it  with 
the  Closing  Disclosure  to  verify  the  loan 
terms  and  costs.  Specifically,  proposed 
§  1026.37(a)(2)  would  have  required  the 
creditor  to  provide  the  following 
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statement  at  the  top  of  all  Loan 
Estimates,  “Save  this  Loan  Estimate  to 
compare  with  your  Closing  Disclosure.” 

In  the  proposal,  the  Bureau  stated  its 
belief  that  the  proposed  language  may 
benefit  consumers  and  promote  the 
informed  use  of  credit  by  encouraging 
consumers  to  use  the  Loan  Estimate  as 
a  tool  to  help  them  readily  identify  any 
changes  to  the  loan  transaction  or  costs 
that  may  have  occurred  between 
issuance  of  the  initial  Loan  Estimate  and 
the  Closing  Disclosure.  The  proposal 
noted  that  requiring  creditors  to  disclose 
the  purpose  for  the  Loan  Estimate  and 
related  disclosures  is  not  a  new 
requirement,  and  that  appendix  C  to 
Regulation  X  currently  requires  specific 
language  regarding  the  purpose  of  the 
RESPA  GFE.265  Jhe  Bureau  stated  that 
it  believed  that  while  the  Bureau’s 
proposed  language  differs  from  that 
prescribed  by  HUD,  the  disclosure  in 
proposed  §  1026.37(a)(2)  accomplishes 
the  same  goal  in  a  clearer  and  more 
succinct  manner.  The  Bureau  stated  its 
belief  that  this  disclosure  will  promote 
the  informed  use  of  credit  and  more 
effective  advance  notice  of  settlement 
costs,  consistent  with  TILA  section 
105(a)  and  RESPA  section  19(a),  and 
will  enable  consumers  to  better 
understand  the  costs,  benefits,  and  risks 
associated  with  mortgage  transactions, 
consistent  with  Dodd-Frank  Act  section 
1032(a). 

The  Bureau  did  not  receive  any 
comments  on  proposed  §  1026.38(a)(2) 
and  continues  to  believe  disclosing  the 
form  purpose  will  benefit  consumers  in 
the  ways  discussed  above.  Accordingly, 
the  Bureau  is  adopting  §  1026.37(a)(2)  as 
proposed,  based  on  the  authority  stated 
in  the  proposal  and  above. 

37(a)(3)  Creditor 

TILA  section  128(a)(1)  requires 
disclosure  of  the  “identity  of  the 
creditor  required  to  make  [the] 
disclosure.”  15  U.S.C.  1638(a)(1). 
Regulation  Z  §  1026.18(a)  implements 
TILA  section  128(a)(1)  and  requires  for 
each  transaction  the  identity  of  the 
creditor  making  the  disclosure.  HUD 
imposed  a  similar  requirement  in 
appendix  C  to  Regulation  X,  requiring 
the  name  and  contact  information  for  . 
the  “loan  originator.” 

The  Bureau  proposed  §  1026.37(a)(3) 
pursuant  to  TILA  section  105(a),  ^SPA 


2SS  Appendix  C  to  Regulation  X  requires  the 
following  statement  on  the  RESPA  GFE  under  the 
heading  "Purpose":  “This  GFE  gives  you  an 
estimate  of  your  settlement  charges  and  loan  terms 
if  you  are  approved  for  this  loan.  For  more 
information,  see  HUD’s  Special  Information  Booklet 
on  settlement  charges,  your  Truth-in-Lending 
Disclosures,  and  other  consumer  information  af 
www.hud.gov/respa.  If  you  decide  you  would  like 
to  proceed  with  this  loan,  contact  us." 


section  19(a),  and  Dodd-Frank  Act 
section  1032(a),  which  mirrors 
§  1026.18(a)  and  would  have  required 
the  name  of  the  creditor  making  the 
disclosure.  The  Bureau  stated  in  the 
proposal  that  it  believed  that  by 
allowing  the  consumer  to  identify  the 
name  of  the  creditor  providing  the  Loan 
Estimate,  this  disclosure  will  promote 
the  informed  use  of  credit  and  more 
effective  advance  notice  of  settlement 
costs  and  will  enable  consumers  to 
better  understand  the  costs,  benefits, 
and  risks  associated  with  mortgage 
transactions. 

Proposed  comment  1026.37(a)(3)-l 
would  have  cross-referenced 
§  1026.17(d)  and  comment  17(d)-l  and 
clarified  that,  in  transactions  with 
multiple  creditors,  only  the  creditor 
making  the  disclosure  must  be 
identified.  Proposed  comment  37(a)(3)- 
2  would  have  stated  that,  in  transactions 
where,  the  loan  is  originated  by  a 
mortgage  broker,  the  name  of  the 
creditor,  if  known,  must  still  be 
provided  even  if  the  mortgage  broker 
provides  the  disclosure  to  the  consumer. 

The  Bureau  did  not  receive  emy  public 
comments  on  proposed  §  1026.37(a)(3). 
Because  the  Bureau  continues  to  believe 
that  disclosure  of  the  identity  of  the 
creditor  making  the  disclosme  will,  for 
the  reasons  discussed,  effectuate  the 
purposes  of  TILA  and  RESPA,  it  is 
adopting  §  1026.37(a)(3)  and  its 
associated  commentary  substantially  as 
proposed,  based  on  the  authority 
described  in  the  proposal  and  above. 

The  Bureau  is  revising  comment 
37(a)(3)-2  for  clarity  and  to  provide 
additional  guidance  for  the  mortgage 
broker  if  the  name  of  the  creditor  is  not 
known  at  the  time  the  Loan  Estimate  is 
completed. 

37(a)(4)  Date  Issued 

Appendix  C  to  Regulation  X  requires 
creditors  to  provide  the  date  of  the 
RESPA  GFE.  Proposed  §  1026.37(a)(4) 
would  have  mirrored  this  requirement 
by  mandating  disclosure  of  the  date  the 
Loan  Estimate  is  mailed  or  delivered  to 
the  consumer.  Proposed  comment 
1026.37(a)(4)-l  would  have  clarified 
that  the  “date  issued”  is  the  date  the 
creditor  delivers  the  Loan  Estimate  to 
the  consumer  and  is  not  affected  by  the 
creditor’s  method  of  delivery. 

The  Bureau  proposed  this 
requirement  pursuant  to  its  authority 
under  TILA  section  105(a)  and  RESPA 
section  19(a)  because,  as  stated  in  the 
proposal,  the  Bmeau  believed 
disclosure  of  the  date  the  Loan  Estimate 
is  issued  will  promote  the  informed  use 
of  credit  and  more  effective  advance 
disclosure  of  settlement  costs,  which  are 
purposes  of  TILA  and  RESPA  * 


respectively,  by  enabling  consumers  to 
compare  the  Loan  Estimate  with  any 
revised  Loan  Estimates  that  may  be 
issued.  In  addition,  the  Bureau  stated  in 
the  proposal  that  it  believed  this 
comparison  will  enable  consumers  to 
identify  changes  in  loan  terms  and  costs 
and  thereby  understand  the  costs, 
benefits,  and  risks  associated  with  the 
mortgage  transaction,  consistent  with 
Dodd-Frank  Act  section  1032(a). 

The  Bureau  did  not  receive  any 
comments  on  proposed  §  1026.37(a)(4). 
The  Bureau  continues  to  believe 
mandating  disclosure  of  the  date  the 
Loan  Estimate  is  delivered  will,  for  the 
reasons  discussed,  effectuate  the 
purposes  of  both  TILA  and  RESPA. 
Accordingly,  the  Bureau  is  adopting 
§  1026.37(a)(4)  as  proposed,  based  on 
the  authority  described  in  the  proposal 
and  above.  The  Bureau  is  revising 
comment  37(a)(4)-l  to  increase  clarity 
by  providing  examples  of  the  date 
disclosed.  The  Bureau  is  adding  new 
comment  37(a)(4)-2  to  provide  guidance 
on  the  date  disclosed  when  a 
transaction  involves  a  mortgage  broker. 

37(a)(5)  Applicants 

Appendix  C  to  Regulation  X  requires 
disclosure  of  the  name  of  the  applicants 
for  the  mortgage  loan  transaction. 
Similarly,  pursuant  to  TILA  section 
105(a),  RESPA  section  19(a),  and  Dodd- 
Frank  Act  section  1032(a),  proposed 
§  1026.37(a)(5)  would  have  required 
creditors  to  disclose  the  name  cmd 
mailing  address  of  the  applicants  for  the 
loan  transaction.  The  Bureau  stated  in 
the  proposal  that  it  believed  that  by 
enabling  consumers  to  confirm  that  the 
Loan  Estimate  is  intended  for  them,  this 
disclosure  will  promote  the  informed 
use  of  credit  and  more  effective  advance 
notice  of  settlement  costs  and  will 
enable  consumers  to  better  understand 
the  costs,  benefits,  and  risks  associated 
with  mortgage  transactions.  Proposed 
comment  37(a)(5)-l  would  have 
clarified  that  where  there  are  multiple 
consumers,  the  names  and  addresses  of 
all  consumers  for  the  mortgage  loan 
must  be  disclosed  on  the  form  and  that 
if  the  form  cannot  accommodate  the 
names  of  all  the  consumers,  the  creditor 
may  attach  to  the  back  of  the  form  a 
separate  page  listing  the  remaining 
consumers. 

Several  national  trade  associations 
representing  mortgage  lenders  requested 
clarification  regarding  the  scope  of  the 
term  “consumer”  under  proposed 
§  1026.37(a)(5).  The  commenters  noted 
that  the  definition  of  consumer  in  a 
rescindable  transaction  includes  non¬ 
applicant  co-owners  who  have  the  right 
to  cancel  and  recommended  that 
individuals  who  are  not  applicants  but 


79911 


Federal  Register /  Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules*  and  Regulations 


who  have  the  right  to  cancel  need  not 
be  disclosed,  because  doing  so  would  be 
onerous  and  not  fit  in  the  space 
provided  in  form  H-24.  Several  national 
trade  associations  representing  mortgage 
lenders  also  noted  that  where  there  are 
multiple  consumers,  proposed  comment 
37(a)(5)-l  would  have  explained  that 
§  1026.37(a)(5)  required  disclosure  of 
each  consumer’s  address,  even  though 
proposed  comment  17(d)-2  would  have 
stated  that  delivery  of  the  disclosures 
may  be  made  only  to  consumers  with 
primary  liability  on  the  obligation. 

Those  commenters  suggested  that  only 
the  addresses  of  consumers  to  whom  the 
Loan  Estimate  will  be  delivered  should 
be  disclosed. 

With  respect  to  consumers  in 
rescindable  transactions,  the  Bureau 
understands  that  disclosing  the  names 
of  non-applicant  co-owners  could  be 
unnecessarily  difficult,  particularly 
because  at  the  time  the  Loan  Estimate  is 
delivered,  a  title  search  likely  will  not 
have  been  completed  and  thus,  the 
creditor  would  not  know  with  certainty 
the  names  of  non-applicant  co-owners. 
Further,  listing  non-applicant  co-owners 
with  rights  of  rescission  on  the  Loan 
Estimate  has  little  benefit  for  those  co¬ 
owners  given  that  they  will  typically  not 
receive  a  copy  of  the  Loan  Estimate. 
Accordingly,  the  Bureau  is  revising 
§  1026.37(a)(5)  to  require  disclosure  of 
the  name  and  mailing  address  only  of 
the  consumer  applying  for  the  credit.  As 
discussed  in  the  section-by-section 
analysis  of  §  1026.17(d),  the  Bureau  is 
finalizing  amendments  to  comment 
17(d)-2  that  clarify  that  §  1026.2(a)(ll) 
provides  a  specific  definition  of 
“consumer”  for  purposes  of  rescission 
under  §§  1026.15  and  1026.23  that 
would  include  a  non-applicant  co¬ 
owner  of  a  principal  dwelling,  and 
provides  guidance  regarding  the 
provision  of  disclosures  to  such 
consumers.  Regarding  the  proposal’s 
requirement  to  list  each  consumer’s 
address,  the  Bureau  believes  that  listing 
the  addresses  of  consumers  to  whom  the 
Loan  Estimate  is  not  delivered  because 
they  are  not  primarily  liable  is 
unnecessary,  and  is  therefore  revising 
comment  37(a)(5)-l  accordingly. 

For  the  aforementioned  reasons,  the 
Bureau  continues  to  believe  that 
disclosure  of  the  name  and  mailing 
address  of  the  applicant  will  effectuate 
the  purposes  of  TILA  and  RESPA  and 
thus,  is  adopting  §  1026.36(a)(5)  as 
revised  to  require  disclosure  of  the 
name  and  mailing  address  of  the 
consumer  applying  for  the  credit, 
pursuant  to  the  authority  described  in 
the  proposal  and  above.  The  Bureau  is 
adopting  comment  37(a)(5)-l  with  a 
revision  to  state  that  disclosure  of  a 


mailing  address  is  required  only  for 
consumers  to  whom  the  Loan  Estimate 
will  be  delivered. 

37(a)(6)  Property 

Appendix  C  to  Regulation  X  requires 
at  the  top  of  the  RESPA  GFE  the 
“address  or  location  of  the  property”  for 
which  the  financing  is  sought. 

Appendix  A  to  Regulation  X  requires 
the  RESPA  settlement  statement  to 
include  the  street  address  of  the 
property  being  sold  or  if  there  is  no 
street  address,  a  brief  legal  description 
or  other  location  of  the  property.  ' 
Appendix  A  to  Regulation  X  further 
requires  disclosure  of  a  zip  code  on  the 
RESPA  settlement  statement  in  all  cases. 
The  Bureau  proposed  to  use  its 
authority  in  TILA  section  105(a),  RESPA 
section  19(a),  and  section  1032(a)  of  the 
Dodd-Frank  Act  to  impose  a  similar 
requirement  for  the  Loan  Estimate 
required  by  §  1026.19(e).  The  Bureau 
stated  in  the  proposal  that  it  believed 
that,  by  providing  the  consumer  with 
basic  information  about  the  property 
that  is  the  subject  of  the  loem 
transaction,  this  disclosure  will  promote 
the  informed  use  of  credit  and  more 
effective  advance  notice  of  settlement 
costs  and  will  enable  consumers  to 
better  understand  the  costs,  benefits, 
and  risks  associated  with  mortgage 
transactions. 

Accordingly,  proposed  §  1026.37(a)(6) 
would  have  required  the  creditor  to 
disclose  the  street  address  or  location  of 
the  property  that  secures  the  transaction 
that  is  the  subject  of  the  Loan  Estimate. 
Proposed  comment  37(a)(6)-l  would 
have  instructed  creditors  to  provide  a 
legal  description  or  other  locator  for  the 
property  in  cases  where  there  is  no 
street  address.  The  proposed  comment  • 
also  would  have  clarified  that  a  zip  code 
would  be  required  in  all  instances. 

Several  national  trade  associations 
representing  mortgage  lenders 
commented  that  requiring  disclosure  of 
the  property  address  is  problematic  for 
consumers  seeking  preapproval  for  a 
transaction  for  which  the  property 
address  is  not  yet  known.  Several 
national  trade  associations  representing 
mortgage  lenders  and  a  document 
preparation  company  commented  that 
when  disclosing  an  alternative  property 
address  as  described  by  proposed 
comment  37(a)(6)— 1,  sample  form  H-24 
does  not  contain  enough  space  to 
include  a  legal  description  of  the 
property  given  that  legal  descriptions 
are  often  paragraphs  long.  A  GSE 
rec^uested  in  an  ex  parte  meeting  that 
the  Bureau  clarify  how  to  disclose 
personal  property  that  secures  a 
transaction. 


With  respect  to  preapprovals,  the 
Bvueau  does  not  believe  that  requiring 
disclosure  of  a  property  address  in  such 
a  situation  is  problematic.  While  the 
property  address  is  one  of  the  six 
elements  of  an  application  under 
§  1026.2(a)(3)(ii)  as  finalized,  without 
which  the  requirement  to  deliver  a  Loan 
Estimate  is  not  triggered,  a  creditor  is 
permitted  to  deliver  a  Loan  Estimate 
without  collecting  a  property  address 
from  the  consumer.  In  that  case,  the 
Loan  Estimate  would  be  subject  to 
§  1026.19(e)  and  the  creditor  would  be 
presumed  to  have  collected  the  address, 
as  described  in  comment 
19(e)(3)(iv)(A)-3.  As  further  described 
by  that  comment,  the  subsequent  receipt 
of  a  property  address  would  not  be 
considered  a  changed  circumstance 
pursuant  to  §  1026.19(e)(3)(iv)(A)  or  (B). 
Under  proposed  §  1026.37(a)(6),  the 
creditor  would  not  have  been  required 
to  disclose  the  street  address,  as  would 
have  been  clarified  by  proposed 
comment  37(a)(6)-l.  Comment  37(a)(6)- 
1  would  have  stated,  however,  that  a  zip 
code  is  required  in  all  instances.  In 
addition,  to  the  extent  that  a  creditor 
does  not  want  to  provide  a  Loan 
Estimate  for  a  preapproval  before  a 
property  address  is  known,  the  creditor 
could  instead  deliver  a  written  estimate 
of  terms  or  costs  specific  to  that 
consumer,  provided  that  the  written 
estimate  contained  the  disclaimer 
required  by  §  1026.19(e)(2)(ii). 
Accordingly,  the  Bureau  believes 
§  1026. 37(a)(6)  does  not  need  to  be 
revised  to  address  preapprovals. 
However,  to  provide  additional 
flexibility  for  creditors  to  use  the  Loan 
Estimate  for  preapprovals  where  the 
property  address  is  unknown,  the 
Bureau  is  revising  comment  37(a)(6)-l 
to  state  that  while  the  disclosure  of  a  zip 
code  is  required  in  all  instances,  the 
creditor  may  disclose  multiple  zip  codes 
if  the  consumer  is  investigating  home 
purchase  opportunities  in  multiple  zip 
codes. 

In  response  to  the  commenters* 
concerns  about  disclosing  a  legal 
description  of  real  property,  the  Bureau 
understands  that  a  legd  description 
would  be  unlikely  to  fit  in  the  space 
provided  for  the  disclosure  required  by 
§  1026.37(a)(6)  and  has  revised 
comment  37(a)(6)-l  to  delete  the 
reference  to  a  legal  description.  With 
respect  to  disclosing  personal  property, 
the  Bureau  recognizes  that  personal 
property  may,  in  some  cases,  also  secure 
a  transaction.  Accordingly,  the  Bureau 
is  adding  comment  37(a)(6)— 2  to  address 
the  disclosure  of  personal  property.  The 
Bureau  also  believes  additional  clarity 
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regarding  the  disclosure  requirements 
will  facilitate  compliance  for  industry. 

For  the  reasons  stated  above,  and 
pursuant  to  the  authority  stated  in  the 
proposal  and  above,  the  Bureau  is 
adopting  §  1026.36(a)(6)  substantially  as 
proposed,  but  with  modifications  to 
increase  clarity  regarding  the 
information  to  be  disclosed.  The  Bureau 
is  revising  §  1026.36(a)(6)  to  require 
disclosure  of  the  address,  including  the 
zip  code,  of  the  property  that  secures  or 
will  secure  the  transaction,  or  if  the 
address  is  unavailable,  the  location  of 
such  property  including  a  zip  code.  The 
Bureau  is  further  revising  comment 
37(a)(6)-l  to  delete  the  reference  to  a 
legal  description,  to  provide  for  the 
disclosure  of  multiple  zip  codes,  and  to 
clarify  that  a  creditor  complies  with 
§  1026.37(a)(6)  by  disclosing  a  complete 
address  for  purposes  of  the  U.S.  Postal 
Service.  The  Bureau  is  adding  comment 
37(a)(6)-2  which  clarifies  that  where 
personal  property  secures  a  transaction, 
a  description  of  the  personal  property 
may  be  disclosed  pursuant  to. 

§  1026.37(a)(6)  to  the  ejctent  that  it  fits 
in  the  space  provided  for  this  disclosure 
on  form  H-24.  Comment  37(a)(6)-2 
explains,  however,  that  the  creditor  is 
not  permitted  to  add  additional  pages  to 
the  Loan  Estimate  to  disclose  personal 
property.  The  Bureau  is  concerned  that 
adding  an  additional  page  to  list 
personal  property  may  risk  information 
overload  to  the  consumer  and  believes 
that  such  risk  outweighs  the  benefit  of 
such  disclosure,  given  its  comparatively 
lesser  importance  to  a  description  of  the 
real  property  that  secures  the 
transaction.  Personal  property  that 
secures  a  credit  transaction  would  also 
be  disclosed  on  the  Closing  Disclosure 
pursuant  to  §  1026.38(1)(6).  The  Bureau 
is  further  adding  comment  37(a)(6)-3  to 
provide  guidance  on  a  transaction 
secured  by  more  than  one  property.  The 
Bureau  adopts  the  revision  to  comment 
37(a)(6)-l  and  new  conunents  37(a)(6)- 
2  emd  -3  pursuant  to  its  authority  in 
TILA  section  105(a),  RESPA  section 
19(a),  and  section  1032(a)  of  the  Dodd- 
Frank  Act. 

37(a)(7)  Sale  Price 

Proposed  §  1026.37(a)(7)(i)  would 
have  required  disclosure  of  the  contract 
sale  price  for  the  property  identified  in 
§  1026.37(a)(6).  For  transactions  that  do 
not  involve  a  seller,  proposed  ' 

§  1026.37(a)(7)(ii)  would  have  required 
disclosure  of  the  estimated  value  for  the 
property  identified  in  §  1026.37(a)(6). 
The  disclosure  of  the  contract  sale  price 
and  estimated  property  value,  as 
applicable,  is  a  new  requirement,  which 
the  Bureau  proposed  pursuant  to  its 
authority  under  TILA  section  105(a), 


RESPA  section  19(a),  and  section 
1032(a)  of  the  Dodd-Frank  Act  for 
transactions  subject  to  proposed 
§  1026.19(e).  The  Bureau  stated  in  the 
proposal  that  it  believed  that  including 
the  contract  sales  price  or  estimated 
property  value  in  the  Loan  Estimate  will 
help  promote  the  informed  use  of  credit 
and  more  effective  advance  notice  of 
settlement  costs  and  will  enable 
consumers  to  better  understand  the 
costs,  benefits,  and  risks  associated  with 
mortgage  transactions  by  ensuring  that 
consumers  have  in  a  single  location  all 
the  information  needed  to  decide 
whether  to  enter  into  a  legal  obligation. 
Proposed  comment  37(a)(7)-l  would 
have  provided  guidance  regarding  the 
requirement  to  provide  the  estimated 
value  of  the  property  in  transactions 
where  there  is  no  seller. 

A  regional  bank  commented  that  even 
in  transactions  where  there  is  a  seller, 
the  sale  price  of  the  property  may  hot 
be  known  at  the  time  the  Loan  Estimate 
is  delivered, .especially  because  a  sales 
contract  is  not  one  of  the  elements  of  an 
application,  as  defined  in  §  1026.2(a)(3), 
that  triggers  delivery  of  the  Loan 
Estimate.  A  national  trade  association 
representing  mortgage  lenders  requested 
guidance  on  which  appraisal  or 
valuation  to  use  for  an  estimated 
property  value  where  the  creditor  has 
obtained  multiple  appraisals  or 
valuations  but  has  not  yet  decided 
which  one  to  use  during  underwriting. 

A  GSE  requested  guidance  in  an  ex 
parte  meeting  on  whether  to  disclose  the 
value  of  personal  property  in 
transactions  where  such  property  is 
valued  separately  from  real  property. 

With  respect  to  the  comment  that  the 
sale  price  of  the  property  may  not  be 
known,  the  Bureau  recognizes  that  there 
rtiay  be  transactions  that  involve  a  seller 
where  the  sale  price  of  the  property  is 
not  yet  known  at  the  time  the  Loan 
Estimate  is  delivered.  Accordingly,  the 
Bureau  is  revising  proposed  comment 
37(a)(7)-l  to  clarify  that  disclosure  of  an 
estimated  sales  price  in  transactions  that 
invojve  a  seller  where  the  contract  sale 
price  is  not  yet  known  .is  permissible  if 
it  is  the  estimated  property  value  used 
by  the  creditor  in  making  the 
disclosures  in  the  Loan  Estimate.  For 
example,  if  the  creditor  has  issued 
disclosures  with  origination  charges 
based  on  a  particular  loan-to-value  ratio, 
the  creditor  should  disclose  a  sale  price 
that  it  used  to  determine  that  loan-to- 
value  ratio.  With  respect  to  the 
comment  that  a  creditor  may  not  know 
which  of  multiple  appraisals  it  obtained 
it  will  use  for  underwriting  the 
transaction,  the  Bureau  recognizes  that 
proposed  §  1026.37(a)(7)  did  not  address 
which  valuation  to  disclose  in  this 


circumstance  and  is  further  revising 
comment  37(a)(7)-l  to  state  that  where 
a  creditor  has  obtained  multiple 
appraisals  or  valuations  but  has  not  yet 
decided  which  one  to  use,  a  creditor 
may  disclose  any  appraisal  or  valuation 
it  reasonably  believes  it  may  use  in 
underwriting  the  transaction. 

With  respect  to  personal  property,  the 
Bureau  recognizes  that  proposed 
§  1026.37(a)(7)  did  not  address  how  to 
disclose  personal  property  that  may  be 
part  of  the  sale  price  of  a  transaction. 

The  Bureau  is  adopting  comment 
37(a)(7)-2  to  provide  that  where 
personal  property  is  separately  valued 
fi'om  real  property,  only  the  value  of  the 
real  property  should  be  disclosed 
pursuant  to  §  1026.37(a)(7).  Comment 
37(a)(7)-2  further  clarifies  that  where 
personal  property  is  included  in  the  sale 
price  of  the  real  property, 

§  1026.37(a)(7)  permits  disclosure  of  the 
aggregate  price  without  any  reduction 
for  the  appraised  or  estimated  value  of 
the  personal  property. 

Because  the  Bureau  continues  to 
believe  that  disclosure  of  the  contract 
sale  price  or  estimated  property  value 
will  effectuate  the  purposes  of  TILA  and 
RESPA,  it  is  adopting  §  1026.37(a)(7)(i) 
and  (ii)  substantially  as  proposed  with 
minor  revisions  for  clarity,  based  on  the 
legal  authority  described  in  the  proposal 
and  above.  For  the  reasons  discussed, 
the  Bureau  is  adopting  comment 
37(a)(7)-l  as  revised  and  is  adopting 
comment  37(a)(7)-2,  pursuant  to  its 
authority  under  TILA  section  105(a), 
RESPA  section  19(a),  and  section 
1032(a)  of  the  Dodd-Frank  Act. 

37(a)(8)  Loan  Term 

Existing  appendix  C  to  Regulation  X 
requires  the  loan  originator  to  disclose 
the  loan  term  as  part  of  the  “Summary 
of  Your  Loan”  disclosure.  Regulation  Z 
does  not  have  a  similar  requirement, 
although  TILA  provides  for  such  a 
disclosure.  TILA  section  128(a)(6) 
requires  disclosure  of  the  “number, 
amount,  and  due  dates  or  period”  of 
periodic  payments  which,  in  effect, 
makes  disclosur6  of  the  loan  term  a 
statutory  requirement.  Section 
1026.18(g)  implements  TILA  section 
128(a)(6)  for  non-mortgage  transactions, 
but  there  is  no  corresponding  disclosure 
requirement  for  mortgage  loan 
transactions  in  existing  §  1026. 18(s).  In 
the  proposal,  the  Bureau  stated  its  intent 
to  implement  TILA  section  128(a)(6)  by 
requiring  disclosure  of  the  loan  term  for 
mortgages  in  proposed  §  1026.37(a)(8). 
Proposed  §  1026.37(a)(8)  essentially 
would  have  mirrored  appendix  C  to 
Regulation  X  and  would  have  required 
the  creditor  to  disclose  the  term  to 
maturity  of  the  credit. 
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The  Bureau  proposed  §  1026.37(a)(8)  loan  terms  that  are  not  whole  years,  the  sections  105(a)  and  128(a)(6),  RESPA 
pursuant  to  its  authority  under  TILA  Bureau  is  revising  §  1026.37(a)(8)  and  section  19(a),  and  section  1032(a)  of  the 

section  105(a),  RESPA  section  19(a),  and  adopting  new  comment  37(a)(8)-l.  Dodd-Frank  Act. 

section  1032(a)  of  the  Dodd-Frank  Act  to  Revised  §  1026.37(a)(8)  requires  „ 

implement  TILA  section  128(a)(6).  The  disclosure  of  the  term  stated  in  years  or  urpose 

Bureau  stated  in  the  proposal  that  it  months,  or  both,  as  applicable  and  Neither  Regulation  Z  nor  Regulation  X 

believed  disclosing  the  loan  term  will  comment  37(a)(8)-l.i  clarifies  that  currently  requires  disclosure  of  the 

help  promote  the  informed  use  of  credit  where  the  term  to  maturity  of  the  credit  purpose  of  the  loan.  With  the  number  of 

and  more  effective  advance  notice  of  transaction  is  24  months  or  more  but  loan  products  available  on  the  market, 

settlement  costs  and  will  enable  does  not  equate  to  a  number  of  whole  some  of  which  are  targeted  for  a 

consumers  to  better  understand  the  years,  §  1026.37(a)(8)  requires  disclosure  particular  purpose,  the  Bureau  stated  its 

costs,  benefits,  and  risks  associated  with  of  the  number  of  whole  years  in  the  belief  in  the  proposal  that  inclusion  of 

mortgage  transactions.  The  Bureau  term  to  maturity  followed  by  the  this  information  on  the  Loan  Estimate 

noted  that  the  prototype  mortgage  designation  “yr.,”  and  then  the  will  promote  the  informed  use  of  credit 

disclosures  used  at  the  Bureau’s  remaining  number  of  months,  followed  arid  more  effective  advance  notice  of 

consumer  testing  displayed  the  loan  by  the  designation  “mo.”  For  example,  settlement  costs  and  will  enable 

term  expressed  in  years,  and  consumers  if  the  term  to  maturity  of  the  transaction  consumers  to  better  understand  the 
were  able  to  understand  and  evaluate  is  185  months,  the  correct  disclosure  costs,  benefits,  and  risks  associated  witH 

easily  the  term  to  maturity.  The  Bureau  would  be  “15  yr.  5  mo.”  Comment  mortgage  transactions.  Accordingly,  the 

stated  in  the  proposal  that  it  believed  37(a)(8)-l.ii  further  clarifies  that,  if  the  Bureau  proposed  to  use  its  authority 

that  this  unit  of  time  provides  a  frame  term  to  maturity  does  not  equal  a  whole  under  TILA  section  105(a),  RESPA 

of  reference  to  consumers  that  they  use  number  of  years  and  is  less  than  24  section  19(a),  and  section  1032(a)  of  the 

more  regularly  and  that  is  easier  to  months,  the  disclosure  required  is  the  Dodd-Frank  Act  to  require  creditors  to 

understand  than  months,  which  may  number  of  months,  and  provides  disclose  the  intended  purpose  of  the 

result  in  large  numbers  that  are  .  additional  examples.  extension  of  credit, 

unfamiliar  to  consumers,  such  as  180  or  With  regard  to  the  comment  Under  proposed  §  1026.37(a)(9),  the 

360  months.  The  Bureau  stated  that,  suggesting  that  only  the  permanent  creditor  would  have  been  required  to 

accordingly,  it  proposed  §  1026.37(a)(8),  phase  of  a  construction-to-permanent  disclose  as  the  purpose  of  the  loan  one 

which  would  have  required  the  loan  loan  should  be  required  to  be  disclosed,  of  the  following:  (1)  purchase;  (2) 

term  to  be  expressed  in  years.  The  the  Bureau  notes  that  existing  refinance;  (3)  construction;  or  (4)  home 

Bureau  stated  in  the  proposal  that  it  §  1026.17(c)(6)(ii)  and  its  accompanying  equity  loan.  Proposed  comment 

understood  from  industry  feedback  commentary  address  how  to  disclose  37(a)(9)-l  would  have  provided  general 

provided  in  connection  with  the  construction-to-permanent  transactions,  guidance  on  identifying  the  most 

Bureau’s  stakeholder  outreach  that  some  That  provision  provides  that  “[w]hen  a  accurate  loan  purpose  and  would  have 

adjustable  rate  loans  may  be  structured  multiple-advance  loan  to  finance  the  clarified  that,  in  disclosing  the  loan 

so  that  the  periodic  principal  cmd  construction  of  a  dwelling  may  be  purpose,  the  creditor  must  consider  all 

interest  payment  is  fixed  such  that  permanently  fihanced  by  the  same  relevant  information  available  to  the 

increases  in  the  interest  rate  cause  creditor,  the  construction  phase  and  the  creditor  at  the  time  of  the  disclosure  and 

increases  of  the  loan  term  instead  of  the  permanent  phase  may  be  treated  as  that,  if  there  is  uncertainty,  the  creditor 

periodic  payment.  The  Bureau  stated  either  one  transaction  or  more  than  one  ntiay  rely  on  the  consumer’s  stated 

that,  accordingly,  it  proposed  comment  transaction.”  Accordingly,  the  purpose.  In  the  proposal,  the  Bureau 

37(a)(8)— 1,  which  would  have  provided  disclosure  required  by  §  1026.37(a)(8)  sought  comment  on  whether  additional 

guidance  regarding  compliance  v/ith  the  would  be  the  term  of  the  combined  loan  purposes  should  be  added  to 

requirement  of  proposed  §  1026.37(a)(8)  phases  if  the  construction-to-permanent  proposed  §  1026.37(a)(9).  - 

if  the  term'  to  maturity  is  adjustable  transaction  were  disclosed  as  one  Several  national  trade  associations 

under  the  terms  of  the  legal  obligation.  transaction  or  the  term  of  the  individual  representing  mortgage  lenders  and  two 

Several  national  trade  associations  phase,  if  disclosed  as  two  transactions.  large  banks  commented  that  the  loan 

representing  mortgage  lenders  and  The  Bureau  notes  that  the  amendments  purposes  required  by  proposed 

several  document  preparation  to  appendix  D  to  Regulation  Z  in  this  §  1026.37(al(9)  differ  from  those 

companies  commented  that  neither  final  rule,  as  described  below,  provide  required  to  be  disclosed  under 

proposed  §  1026.37(a)(8)  nor  its  additional  guidance  regarding  the  Regulation  C,  12  CFR  1003,  et  seq., 

accompanying  commentary  provided  disclosure  of  construction-to-permanent  which  implements  the  Home  Mortgage 

guidance  on  how  to  disclose  loan  terms  transactions.  '  Disclosure  Act,  12  U.S.C.  2801  et  seq. 

that  were  not  whole  years,  such  as  a  The  Bureau  continues  to  believe  that  Those  commenters  suggested  that 

term  of  185  months.  Further,  two  GSEs  disclosing  the  loan  term  will,  for  the  defining  loan  purpose  diff^erently  for 

commented  that  identifying  the  term  to  reasons  discussed,  effectuate  the  Regulation  C  and  for  the  integrated 

maturity  of  the  transaction  was  purposes  of  TILA  and  RESPA.  TILA— RESPA  disclosures  would  create 

confusing  in  the  case  of  a  “construction-  Accordingly,  based  on  the  authority  unnecessary  regulatory  complexity  and 

to-permanent”  transaction  which  has  described  in  the  proposal  and  above,  the  increase  the  compliance  burden  for 

two  distinct  transaction  phases.  The  Bureau  is  adopting  §  1026.37(a)(8)  as  industry.  One  regional  bank  commenter, 

commenters  requested  guidance  on  revised.  The  Bureau  did  not  receive  any  however,  stated  that  the  loan  purpose 

whether  proposed  §  1026.37(a)(8)  comments  regarding  proposed  comment  categories  proposed  in  §  1026.37(a)(9) 

requires  disclosure  of  the  term  of  the  37(a)(8)-l  and  is  adopting  that  comment  were  sufficient.  A  document  preparation 

two  phases  combined  or  of  the  substantially  as  proposed,  with  minor  company  requested  that  the  Bureau  add 

permanent  phase  only  and  suggested  modifications  for  clarity,  and  temporary  financing  or  “bridge”  loans 

that  only  the  permanent  loan  term  be  renumbered  as  comment  37(a)(8)— 2.  For  as  a  loan  purpose, 

disclosed.  the  reasons  described  above,  the  Bureau  Regarding  the  definition  of  loan 

To  address  the  commenters’  requests  adopts  neiy  comment  37(a)(8)-l  purpose,  the  Bureau  recognizes  that 

for  guidance  regarding  how  to  disclose  pursuant  to  its  authority  under  TILA  using  the  same  definition  in  two  of  its 
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regulations  may  ease  some  compliance 
burden  for  industry.  However, 

Regulation  C  and  the  integrated 
disclosures  implement  different  statutes 
and  have  entirely  different  purposes. 

The  purpose  of  the  integrated 
disclosures  set  forth  by  the  Dodd-Frank 
Act  is  to  aid  consumers’  understanding 
of  their  loan  transactions.  Regulation  C, 
by  contrast,  is  intended  to  provide  the 
public  with  loan  data,  which  data  is 
t5rpically  used  hy  regulatory  agencies  to 
study  the  mortgage  market  and  for 
compliance  purposes.  12  CFR  1003.1. 
Given  the  different  purposes  of  the 
integrated  disclosures  and  Regulation  C, 
the  Bureau  declines  to  revise 
§  1026.37(a)(9)  to  conform  with 
Regulation  C. 

With  respect  to  adding  other  loan 
purposes,  in  choosing  the  purposes 
proposed  in  §  1026.37(a)(9),  the  Bureau 
intended  to  describe  only  the  most 
common  and  basic  loan  purposes, 
recognizing  that  it  would  be  impossible 
to  list  every  conceivable  specific 
purpose  that  a  consumer  has  in 
obtaining  a  loan.  The  Bureau  is  satisfied 
that  the  purposes  proposed  will 
adequately  describe  the  transactions 
covered  hy  the  final  rule  and  declines  to 
add  temporary  financing  or  “bridge” 
loans  to  §  1026.37(a)(9).  Accordingly, 
pursuant  to  the  authority  discussed 
above  and  in  the  proposal  and  for  the 
reasons  described,  the  Bureau  is 
adopting  §  1026.37(a)(9)  as  proposed. 

37(a)(9)(i)  Purchase 

Proposed  §  1026.37(a)(9)(i)  would 
have  required  the  creditor  to  disclose 
that  the  loan  is  a  “Purchase,”  if  the 
credit  is  obtained  to  finance  the 
acquisition  of  the  property  that  is  the 
subject  of  the  loan  transaction.  Proposed 
comment  37(a)(9)-l.i  would  have 
clarified  the  meaning  of  the  term 
“purchase.” 

A  GSE  requested  that  the  Bureau 
clarify  that  in  order  for  a  loan  to  be 
considered  a  purchase  loan,  none  of  the 
borrowers  can  currently  hold  an 
ownership  interest  in  the  property.  The 
commenter  noted  that  such  a 
clarification  would  align  the  meaning  of 
purchase  for  the  disclosure  required  by 
§  1026.37(a)(9)  with  current  industry 
standards.  The  Bureau  believes  that  the 
general  understanding  of  a  “purchase” 
loan  is  one  where  the  consumer  does 
not  already  hold  an  interest  in  the 
property.  Further,  the  Bureau  believes 
that  the  proposed  regulatory  text  is 
sufficient  to  convey  such  meaning, 
because  it  states  that  the  disclosure 
applies  to  the  “acquisition”  of  the 
property,  and  one  cannot  acquire  what 
one  already  owns.  Accordingly,  the 
Bureau  is  adopting  §  1026.37(a)(9)(i)  as 


proposed  and  comment  38(a)r9)-l.i 
substantially  as  proposed  with  minor 
modifications  for  clarity. 

37(a)(9)(ii)  Refinance 

Proposed  §  1026.37(a)(9)(ii)  would 
have  required  the  creditor  to  disclose 
that  the  loan  is  for  a  “Refinance”  if, 
consistent  with  §  1026.20(a)  other  than 
with  regard  to  the  identity  of  the 
creditor,  the  credit  is  to  refinance  an 
existing  obligation  already  secured  by 
the  property  that  is  the  subject  of  the 
transaction.  As  under  §  1026.20(a), 
whether  a  transaction  is  a  refinancing 
under  proposed  §  1026.37(a)(9)(ii) 
would  have  depended  on  whether  the 
original  obligation  has  been  satisfied  or 
extinguished  and  replaced  by  a  new 
obligation,  based  on  the  parties’  contract 
and  applicable  law.  The  proposal  stated 
that  this  may  include  an  obligation 
under  which  amounts  other  than 
principal  remain  due  under  the  existing 
obligation  and  are  to  be  paid  with  the 
new  obligation  to  satisfy  the  existing 
obligation.  Proposed  comment  37(a)(9)- 
l.ii  would  have  clarified  the  meaning  of 
the  term  “refinance”  and  explained  that 
the  consumer  may  or  may  not  receive 
cash  from  the  transaction.  Proposed 
comment  37(a)(9)-l.ii  also  would  have 
provided  a  description  of  a  refinancing 
with  and  without  cash  provided  and 
provided  an  example  of  how  a 
consumer  may  use  cash  received  in  a 
refinancing  transaction  with  cash 
provided.  Proposed  comment  37(a)(9)-2 
would  have  clarified  that  propose4 
§  1026.37(a)(9)(ii).  unlike  §  1026.20(a), 
applies  to  all  such  transactions  even  if 
the  refinancing  is  undertaken  by  a  new 
creditor. 

Two  GSEs  commented  that  the 
proposed  definition  of  refinance  does 
not  align  with  common  industry  usage 
in  that  it  fails  to  include  credit  secured 
by  a  dwelling  not  previously  subject  to 
a  security  interest.  The  proposed 
definition  of  refinance  in 
§  1026.37(a)(9)(u)  is  not  a  new 
definition,  however;  it  is  the  existing 
definition  under  §  1026.29(a)  that  is 
used  throughout  Regulation  Z.  Though 
the  Bureau  understands  the  GSEs’  desire 
to  define  a  refinance  transaction  in  a 
way  that  aligns  with  current  industry 
usage,  the  purposes  of  the  integrated 
disclosures  are  to  aid  consumer 
understanding  of  the  transaction  and 
facilitate  gompliance  with  the 
disclosure  requirements,  and  the  Bureau 
believes  that  using  the  existing 
Regulation  Z  definition  of  refinance 
sufficiently  informs  consumers  while 
facilitating  compliance  for  creditors. 
Using  the  existing  definition  in 
Regulation  Z  avoids  adding  regulatory 
complexity  through  the  creation  of  a 


new  definition  of  that  term. 

Accordingly,  the  Bureau  declines  to 
revise  the  proposed  definition. 

However,  as  described  below,  the 
Bureau  understands  that  additional 
clarity  is  necessary  for  situations  in 
which  more  than  one  loan  purpose 
could  be  used  to  describe  a  particular 
transaction.  Accordingly,  the  Bureau  is 
revising  §  1026(a)(9)(ii)  to  provide  that 
the  “Refinance”  disclosure  is  applicable 
only  if  the  credit  is  not  for  the  purpose 
described  in  §  1026.37(a)(9)(i).  The 
Bureau  is  further  revising 
§  1026.37(a)(9)(ii)  and  comment 
37(a)(9)-2  to  state  that  a  transaction  is 
for  a  refinance  without  regard  to 
whether  the  creditor  is  the  original 
creditor  or  a  holder  or  servicer.  For  the 
reasons  discussed  above,  the  Bureau  is 
adopting  §  1026.37(a)(9)(ii)  and 
comment  37(a)(9)-2  as  revised,  and 
comment  37(a)(9)-l.ii  as  proposed. 

37(a)(9)(iii)  Construction 

If  the  extension  of  credit  is  to  finance 
the  construction  of  a  dwelling  on  the 
property,  proposed  §  1026.37(a)(9)Ciii) 
would  have  required  the  creditor  to 
disclose  that  the  loan  is  for 
“Construction.”  Proposed  comment 
37(a)(9)-l.iii  would  have  clarified  that 
the  creditor  is  required  to  disclose  that 
the  loan  is  for  “Construction”  both  in 
transactions  where,  the  extension  of 
credit  is  to  cover  the  costs  of  a 
construction  project  only  (construction- 
only  loan),  whether  it  is  a  new 
construction  or  a  renovation  project, 
and  in  transactions  where  a  multiple 
advance  loan  may  be  permanently 
financed  by  the  same  creditor 
(construction-to-permanent  loan).  The 
proposed  comment  also  would  have 
clarified  that,  in  construction-only 
transactions,  the  consumer  may  be 
required  to  make  interest  only  payments 
during  the  construction  phase  of  the 
project  with  the  loan  balance  due  at  the 
completion  of  the  construction  project. 
Finally,  proposed  comment  37(a)(9)- 
l.iii  would  have  cross-referenced 
§  1026.17(c)(6)(ii)  and  comments 
17(c)(6)-2  and  —3  for  further  guidance 
regarding  construction-to-permanent 
transactions. 

A  GSE  and  two  document  preparation 
companies  commented  that  disclosing  a 
transaction  for  the  purpose  of  a 
renovation)  no  matter  how  small,  as  a 
construction  loan,  does  not  align  with 
common  industry  usage  and  would  be 
confusing  to  consumers.  The  Bureau 
understands  that  disclosing  the 
extension  of  credit  for  a  renovation 
project  as  a  construction  loan  could  be 
confusing  to  the  consumer  because  it  is 
not  aligned  with  common  usage  of  the 
term,  as  well  as  industry  usage. 
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Accordingly,  the  Bureau  is  revising 
comment  37(a)(9)-l.iii  to  refer  to  initial 
construction  and  to  clarify  that  this 
disclosure  does  not  apply  to 
renovations.  The  Bureau  is  further 
revising  §  1026.37(a)(9)(iii)  to  state  that 
a  loan  is  for  “Construction”  only  if  it 
will  be  used  to  finance  the  initial 
construction  of  a  dwelling  and  is  not  for 
one  of  the  purposes  described  in 
§  1026.37(a)(9)(i)  or  (ii),  for  the  reasons 
discussed  in  the  section-by-section 
analysis  of  §  1026.37(a)(9)(ii). 
Accordingly,  credit  obtained  for  the 
purpose  of  renovation  shall  be  disclosed 
as  a  refinance  or  home  equity  loan,  as 
applicable. 

37(a)(9)(iv)  Home  Equity  Loan 

If  the  extension  of  credit  does  not 
involve  the  purchase  of  real  property  as 
described  in  §  1026.37(a){9){i)  or  the 
cons*truction  of  a  dwelling  as  described 
in  §  1026.37(aK9)(iii)  and  will  not  be 
used  to  refinance  an  existing  obligation 
as  described  in  §  1026.37(a)(9){ii), 
proposed  §  1026.37(a)(9)(iv)  would  have 
required  the  creditor  to  state  that  the 
extension  of  credit  is  for  a  “Home 
Equity  Loan.”  Proposed  comment 
37(a)(9)(iv)— l.iv  would  have  clarified 
that  the  home  equity  loan  disclosure 
applies  whether  the  transaction  will  be 
secured  by  a  first  or  subordinate  lien  on 
the  property.  The  Bureau  did  not 
receive  any  comments  on 
§  1026.37(a)(9)(iv).  The  Bureau  is 
adopting  §  1026.37(a)(9)(iv)  and 
comment  37(a)(9)-l.iv  substantially  as 
proposed  but  with  minor  modifications 
for  clarity. 

37(a)(10)  Product, 

Pursuant  to  TILA  section 
128(b)(2)(C)(ii),  under  existing 
§  1026. 18(s),  the  creditor  is  required  to 
provide  certain  information  about  the 
interest  rate  and  payments,  which  is 
based  on  the  loan  product.  In  proposed 
§  1026.37(a)(10),  the  Bureau  would  have 
required  a  description  of  the  loan 
product.  The  Bureau  proposed  this  new 
requirement  pursuant  to  its  authority 
under  TILA  section  105(a),  RESPA 
section  19(a),  section  1032(a)  of  the 
Dodd-Frank  Act,  and  section  1405(b)  of 
the  Dodd-Frank  Act  with  respect  to 
residential  mortgage  loans.  The  Bureau 
stated  in  the  proposal  that  it  believed 
that  requiring  the  disclosure  of  the  loan 
product  on  the  Loan  Estimate  promotes 
the  informed  use  of  credit  and  more 
effective  advance  disclosure  of 
settlement  charges  by  providing 
consumers  with  key  loan  terms  early  in 
the  transaction  and  in  a  clear  and 
conspicuous  manner.  The  Bureau 
further  stated  in  the  proposal  that  this 
disclosure  would  enable  consumers  to 


better  understand  the  costs,  benefits, 
and  risks  associated  with  mortgage 
transactions.  In  addition,  the  Bureau 
stated  its  belief  that  disclosure  of  the 
loan  product  may  improve  consumer 
awareness  and  understanding  of 
transactions  involving  residential 
mortgage  loans  through  the  use  of 
disclosures,  and  is  in  the  interest  of 
consumers  and  in  the  public  interest. 

Specifically,  proposed 
§  1026.37(a)(l0)(i)  would  have  required 
the  creditor  to  identify  the  type  of  loan 
product  for  which  the  consumer  has 
applied  and  proposed 
§  1026.37(a)(10){ii)  would  have  required 
a  description  of  certain  loan  features 
added  to  the  loan  product  that  may 
change  the  consumer’s  periodic 
payment  Proposed  §  1026.37(a)(10)(iii) 
would  have  provided  instructions  on 
how  to  disclose  loan  products  that 
contain  one  or  more  loan  features, 
would  have  stated  that  the  creditor  may 
disclose  only  one  loan  feature,  and 
cross-referenced  proposed 
§  1026.37(a)(10)(ii)  as  establishing  the 
following  hierarchy  to  be  adhered  to 
when  disclosing  a  loan  product  with 
more  than  one  loan  feature:  (1)  Negative 
amortization;  (2)  interest  only;  (3)  step 
payment;  (4)  balloon  payment;  and  (5) 
seasonal  payment.  Proposed 
§  1026.37(a)(10)(iv)  would  have  required 
that  the  disclosure  of  any  loan  product 
or  loan  feature  be  preceded  by  any 
introductory  rate  periods,  adjustable 
features,  and  applicable  time  periods. 
This  aspect  of  the  proposal  would  not 
have  applied  to  fixed  rate  loans  with  no 
additional  features.  Finally,  comments 
to  proposed  §  1026.37(a)(10)  would  have 
provided  further  descriptions  and 
examples  of  the  loan  products  and 
features  to  be  disclosed. 

A  national  trade  association 
representing  mortgage  lenders 
commented  that  requiring  the  disclosure 
of  loan  features  was  confusing  as  part  of 
the  loan  product  name  and 
recommended  instead  that  the  loan 
features  be  disclosed  in  the  “loan 
terms”  section  of  the  Loan  Estimate.  A 
large  bank  commented  that  disclosing 
only  one  loan  feature  was  misleading  to 
the  consumer  and  prevented  useful 
shopping  for  loan  products;  instead  the 
commenter  suggested  disclosing  all 
Applicable  features. 

As  discussed  above,  the  Bureau  has 
extensively  tested  the  integrated 
disclosures  and  concluded  that 
consumers  are  able  to  use  them  to 
compare  and  make  sophisticated  trade¬ 
offs  between  various  loan  products.  See 
Kleimann  Testing  Report  at  278.  The 
Bureau  believes  that  the  general  design 
of  the  loan  product  disclosure  is 
beneficial  for  consumers  and  has 


determined  not  to  change  the  structure 
of  proposed  §  1026.37(a)(10). 
Accordingly,  the  Bureau  is  finalizing 
§  1026.37U)(10)  substantially  as 
proposed,  with  minor  modifications  for 
clarity,  based  on  the  authority  described 
in  the  proposal  and  above. 

37(a)(10)(i) 

Proposed  §  1026.37(a)(10)(i)  would 
have  required  disclosure  of  one  of  three 
product  types:  Adjustable  rate,  step  rate, 
or  fixed  rate,  as  defined  in  that 
paragraph  as  Ihe  product  for  which  the 
consumer  has  applied.  Proposed 
comment  37(a)(10)-l  would  have 
clarified  the  proper  format  for 
disclosure  of  the  product  types  listed. 
The  Bureau  did  not  receive  any 
comments  regarding  proposed 
§  1026.37(a)(10)(i)  and  is  adopting  it  as 
proposed.  The  Bureau  is  adopting 
comment  37(a)(10)-l  as  revised  to 
clarify  that  only  the  first  adjustment 
period  shall  be  disclosed  for  any  loan 
without  the  features  described  in 
§  1026.37(a)(10)(ii),  for  the  reasons 
discussed  in  the  section-by-section 
analysis  of  §  1026.37(a)(10)(iv),  below. 

37(a)(10)(i)(A)  Adjustable  Rate 

If  the  interest  rate  may  increase  after 
consummation,  but  the  rates  that  will 
apply  or  the  periods  for  which  they  will 
apply  are  not  known  at  consummation, 
proposed  §  1026.37(a)(10)(i)(A)  would 
have  required  that  the  loan  be  disclosed 
as  an  “Adjustable  Rate.”  Proposed 
comment  37(a)(10)-l.i  would  have 
clarified  that  the  proper  format  for 
disclosure  of  an  adjustable  rate  product 
is  the  length  of  any  introductory  period, 
followed  by  the  frequency  of  the 
adjustment  periods  thereafter  preceding 
the  loan  product.  For  example,  where 
the  loan  product  is  an  adjustable  rate 
with  an  introductory  rate  that  remains 
the  same  for  the  first  five  years  of  the 
loan  term  and  then  adjusts  every  three 
years  starting  in  year  six,  proposed- 
comment  37(a)(10)-l.i  would  have 
explained  that  the  disclosure  required 
by  §  1026.37(10)  is  “5/3  Adjustable 
Rate.” 

Several  industry  commenters 
requested  guidance  regarding  how  to 
disclose  adjustable  loan  rate  products 
that  have  multiple  adjustment  intervals. 
One  national  trade  association 
representing  mortgage  lenders  requested 
guidance  for  how  to  disclose  an 
adjustable  rate  loan  where  the 
introductory  period  may  be  within  a 
certain  range  of  months  but  is  not  yet 
known. 

The  Bureau  recognizes  that  the 
proposal  did  not  address  how  to 
disclose  such  products.  Accordingly, 
the  Bureau  is  adopting 
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§  1026.37(a)(10)(i)(A)  as  proposed,  but  is 
expanding  comment  37(a){10)-l.i  to 
address  comments  requesting  guidance 
on  how  to  disclose  adjustable  rate  loan 
products  which  have  multiple 
adjustment  intervals.  Comment 
37(a)(10)-l.i  is  revised  to  clarify  that 
disclosure  of  only  the  first  adjustment 
period  is  required  for  the  reasons 
discussed  in  the  section-by-section 
analysis  of  §  1026.37{a)(ld)(iv),  below. 

To  further  address  the  numerous 
potential  adjustable  rate  products,  the 
Bureau  is  adding  comment  37(a)(10)- 
l.i.A  to  explain  that  where  an  adjustable 
rate  loan  product  has  no  introductory  - 
period,  the  creditor  is  required  to 
disclose  a  “0”  followed  by  the  first 
adjustment  period.  The  Bureau  also  is 
adding  comment  37(aKlO)-l.i.B  to 
clarify,  in  response  to  the  comment 
received  regarding  unknown 
introductory  periods,  that  where  the 
introductory  period  is  not  yet  known, 

§  1026.37(aj(10)  requires  disclosure  of 
the  shortest  potential  introductory 
period. 

37(a)(10)(i)(B)  Step  Rate 

Under  proposed  §  1026.37(a)(10){i)(B), 
the  loan  product  would  have  been 
required  to  be  disclosed  as  a  “Step 
Rate”  if  the  interest  rate  will  change 
after  consummation  and  the  applicable 
rates  and  the  periods  for  the  applicable 
rates  are  known.  Proposed  comment 
37(a){10)-l.ii  would  have  clarified  the 
proper  format  for  disclosure  of  a  step- 
rate  product. 

A  regional  bank  and  a  document 
preparation  company  both  requested 
guidance  on  how  to  disclose  preferred 
rate  transactions  under  proposed 
§  1026.37(a)(10).  One  document 
preparation  company  commenter 
requested  clarification  of  whether  a 
transaction  subject  to  a  third-party 
buydown  would  be  disclosed  as  a  step 
rate  transaction  pursuant  to  proposed 
§  1026.37(a)(10)(i)(B).  The  Bureau  also 
received  comments  from  varied  sources 
questioning  the  logic  of  requiring  the 
disclosure  of  multiple  adjustment 
intervals  for  the  step  rate  product 
example  in  proposed  comment 
37(a)(10)-l.ii. 

With  respect  to  the  request  for  • 
guidance  regarding  preferred  rate 
transactions,  the  Bureau  notes  that 
existing  comment  17{cKl)-ll.iii 
provides  guidance  regarding  preferred 
rate  loans,  which  applies  to  the 
disclosures  required  by  §  1026.37(a)(10). 
In  a  preferred  rate  transaction,  the  terms 
of  the  legal  obligation  provide  that  the 
initial  underlying  rate  is  fixed  but  will 
increase  upon  the  occurrence  of  some 
event,  and  the  note  reflects  the  preferred 
rate.  As  the  terms  of  the  legal  obligation 


reflect  the  preferred  rate,  the  disclosures 
are  to  be  based  on  tbe  preferred  rate. 

The  Bureau  additionally  notes  that  if  the 
preferred  rate  under  the  terms  of  the 
legal  obligation  were  set  to  expire  at  a 
defined  future  date,  the  disclosures 
required  by  §  1026.37  should  reflect 
such  expiration  of  the  preferred  rate  as 
a  scheduled  interest  rate  adjustment. 
With  respect  to  third-party  buydowns, 
existing  comment  1026.17(c)(1)— 3 
addresses  how  to  treat  such 
transactions,  which  guidance  would 
apply  to  the  disclosure  required  by 
§1026.37(a)(10)(i)(B). 

The  Bureau  is  adopting 
§  1026.37(a)(10)(i)(B)  as  proposed  but  is 
revising  comment  37(a)(10)-l.ii  to 
clarify  that  disclosure  of  only  the  first 
adjustment  interval  is  required,  for  the 
reasons  discussed  in  the  section-by- 
section  analysis  of  §  1026.37(a)(10)(iv). 

In  response  to  the  comments  received 
regarding  the  proposed  step  rate 
example,  the  Bureau  is  also  revising 
comment  37(a)(10)-l.ii  to  clarify  how  to 
disclose  a  step  rate  product  without  an 
introductory  rate. 

37(a)(10)(i)(C)  Fixed  Rate 

Proposed  §  1026.37(a)(10)(i)(C)  would 
have  required  the  creditor  to  disclose 
the  loan  product  as  a  “Fixed  Rate”  if  the 
product  is  neither  an  Adjustable  Rate 
nor  a  Step  Rate,  as  described  in 
§  1026.37(a)(10)(i)(A)  and  (B), 
respectively.  Proposed  comment 
37(a)(10)-l.iii  would  have  provided 
guidance  regarding  the  disclosure 
required  by  §  1026.37(a)(10)(i)(C).  The 
Bureau  did  not  receive  any  comments 
on  proposed  §  1026.37(a)(10)(i)(C) 
describing  fixed  rate  loan  products  or  its 
accompanying  comment,  proposed 
comment  37(a)(10)-l.iii.  Accordingly, 
the  Bureau  is  adopting  proposed 
§  1026.37(a)(10)(i)(C)  and  its 
accompanying  comment  as  proposed. 

37(a)(10)(ii) 

Proposed  §  1026.37(a)(10)(ii)  would 
have  required  the  disclosure  of  loan 
features  that  may  change  the  consumer’s 
periodic  payment.  As  noted  above, 
although  structured  differently, 

§  1026.18(s)  requires  a  similar 
disclosure.  Proposed  §  1026.37(a)(10)(ii) 
would  have  required  the  consumer  to 
disclose  one  of  the  following  features,  as 
applicable:  Negative  amortization, 
interest  only,  step  payment,  balloon 
payment,  or  seasonal  payment.  Where  a 
transaction  has  more  than  one  of  the 
loan  features  described  in  that 
paragraph,  proposed  §  1026.37(a)(10) 
would  have  required  disclosure  only  of 
the  first  applicable  feature  in  the  order 
the  features  are  listed  in 
§  1026.37(a)(10)(ii). 


Proposed  comment  37(a)(10)-2  would 
have  clarified  the  requirements  of 
proposed  §  1026.37(a)(10)(iii)  and  (iv) 
with  respect  to  the  feature  that  is 
disclosed  and  the  time  period  or  the., 
length  of  the  introductory  period  and 
the  frequency  of  the  adjustment  periods, 
as  applicable,  that  preceded  the  feature. 
The  proposed  comment  would  have 
provided  as  examples:  An  adjustable 
rate  product  with  an  introductory  rate 
that  is  interest  only  for  the  first  five 
years  and  then  adjusts  every  three  years 
starting  in  year  six  would  be  disclosed 
as  “5  Year  Interest  Onlji,  5/3  Adjustable 
Rate”;  a  step-rate  product  with  an 
introductory  interest  rate  that  lasts  for 
seven  years,  and  adjusts  every  year 
thereafter  for  the  next  five  years  at  a 
predetermined  rate  would  be  disclosed 
as  “7/1  Step  Rate”;  and  a  fixed  rate 
product  that  is  interest  only  for  ten  , 
years  with  a  balloon  payment  due  at  the 
end  of  the  ten-year  period  would  be 
disclosed  as  “10  Year  Interest  Only, 

Fixed  Rate.”  The  proposal  noted  that 
the  balloon  payment  feature,  however, 
also  would  be  disclosed  elsewhere  on 
the  form. 

One  trade  association  representing 
banks  requested  guidance  on  how  to 
disclose  a  loan  that  had  multiple 
features.  As  stated  in  the  proposal, 
where  a  transaction  has  more  than  one 
of  the  features  listed, 

§  1026.37(a)(10)(iiiX  requires  disclosure 
of  only  one  feature,  the  first  applicable 
feature  in  the  order  they  are  listed  in  the 
regulation.  The  Bureau  is  adopting 
§  1026.37(a)(10)(ii)  substantially  as 
proposed  but  with  a  minor  modification 
for  clarity.  The  Bureau  is  revising 
comment  37(a)(ip)-2  to  clarify  that 
where  a  transaction  feature  has  multiple 
adjustment  periods,  only  the. first 
adjustment  period  must  be  disclosed  for 
the  reasons  discussed  in  the  section-by- 
section  analysis  of  §  1026..37(a)(10)(iv), 
below. 

37(a)(10)(ii)(A)  Negative  Amortization 

Proposed  §  1026.37(a)(10)(ii)(A) 
would  have  required  that  the  creditor 
disclose  a  “Negative  Amortization”  loan 
feature  if,  under  the  terms,  of  the  legal 
obligation,  the  loan  balance  may 
increase.  Proposed  comment  37(a)(10)- 
2.i  would  have  provided  an  example  of 
the  disclosure  of  a  loan  product  with  a 
negative  amortization  feature.  The 
Bureau  did  not  receive  any  comments 
on  proposed  §  1026.37(a)(10)(ii)(A)  or  its 
accompanying  commentary  and  is 
adopting  §  1026.37(a)(10)(ii)(A)  as 
proposed.  The  Bureau  is  adopting 
comment  37(a)(10)-2.i  substantially  as 
proposed  but  with  a  minor  modification 
for  clarity. 
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37(a)(10)(ii)(B)  Interest  Only 

Proposed  §  1026.37(a)(10)(ii)(B)  > 

would  have  required  that  the  creditor 
disclose  an  “Interest  Only”  loan  feature 
if,  under  the  legal  obligation,  one  or 
more  regular  periodic  payments  may  be 
applied  only  to  interest  accrued  and  not 
to  the  loan  principal.  Proposed 
comment  37(a)(10)-2.ii  would  have 
provided  an  example  of  the  disclosure 
of  a  loan  product  with  an  interest  only 
feature.  The  Bureau  djd  not  receive  any 
comments  on  proposed 
§  1026.37(a)(10)(ii)(B)  or  its 
accompanying  commentary  and  is 
adopting  §  1026.37(a)(10)(ii)(B)  as 
proposed.  The  Bureau  is  adopting 
comment  37(a)(10}-2.ii  substantially  as 
proposed  but  with  a  minor  modification 
for  clarity.  * 

37(a)(10)(ii)(C)  Step  Payment 

Proposed  §  1026.37(a)(10){iiKC) 
would  have  required  that  the  creditor 
disclose  a  “Step  Payment”  loan  feature 
if  the  terms  of  the  legal  obligation 
include  a  feature  that  involves 
scheduled  variations  in  the  periodic 
payment  during  the  term  of  the  loan  that 
are  not  caused  by  changes  in  the  interest 
rate.  Proposed  comment  37(a)(10)-2.iii 
would  have  clarified  that  the  term  “step 
payment”  is  sometimes  also  called  a 
“graduated  payment”  and  provided  an 
example  and  guidance  on  the  format  to 
be  used  when  disclosing  a  loan  product 
with  a  Step  Payment  feature.  The 
Bureau  did  not  receive  any  comments 
on  proposed  §  1026.37(a)(10Kii)(C)  and 
is  adopting  it  as  proposed.  The  Bureau 
is  adopting  comment  37(a)(10)-2.iii 
substantially  as  proposed  but  with  a 
minor  modification  for  clarity. 

37(a)(10)(ii)(D)  Balloon  Payment 

Proposed  §  1026.37(a)(10Kii)(D) 
would  have  required  that  the  creditor 
disclose  a  “Balloon  Payment”  loan 
feature  if  the  transaction  includes  a 
balloon  payment  as  defined  in  proposed 
§  1026.37(b)(5).  Proposed  comment 
37(a)(10)-2.iv  would  have  clarified  that 
the  term  “balloon  payment”  has  the 
same  meaning  as  in  proposed 
§  1026.37(b)(5)  and  provided  further 
guidance  on  the  format  to  be  used  when 
disclosing  a  loan  product  with  a  balloon 
payment  feature.  The  Bureau  did  not 
receive  any  comments  on  proposed 
§  1026.37(a)(10)(ii)(D)  and  is  adopting  it 
substantially  as  proposed  with  a 
revision  to  state  that  the  feature  should 
be  disclosed  if  the  terms  of. the 
obligation  include  it,  to  conform  to  the 
language  used  in  §  1026.37(a)(10)(ii)(E). 
The  Bureau  is  adopting  comment 
37(a)(10)-2.iv  as  revised  to  clarify  that 
if  a  transaction  includes  more  than  one 


balloon  payment,  only  the  earliest  year 
that  a  balloon  payment  is  due  must  be 
disclosed. 

37(a)(10)(ii)(E)  Seasonal  Payment 

Proposed  §  1026.37(a)(10)(ii)(E)  would 
have  required  that  the  creditor  disclose 
whether  the  terms  of  the  legal  obligation 
expressly  provide  that  regular  periodic 
payments  are  not  scheduled  for 
specified  unit-periods  on  a  regular  basis, 
disclosed  as  a  “Seasonal  Payment” 
feature.  The  Bureau  stated  in  the 
proposal  that  it  understands  from 
industry  feedback  provided  in 
connection  with  the  Bureau’s 
stakeholder  outreach  that  some  loans, 
which  may  be  more  prevalent  in  the 
community  bank  market,  may  be 
structured  so  that  periodic  principal  and 
interest  payments  are  not  scheduled  to 
be  made  by  the  consumer  in  between 
specified  unit-periods  on  a  regular  basis. 
The  proposal  provided  as  an  example 
that  such  a  loan  may  be  structured  so 
that  payments  are  not  required  to  be 
made  by  the  consumer  during  the 
months  of  June  through  August  each 
year  of  the  loan  term.  The  proposal 
noted  that  these  loans  are  sometimes 
called  “teacher  loans.”  Proposed 
§  1026.37(a)(10)(ii)(E)  would  have 
provided  for  the  disclosure  of  such  a 
product  feature.  Proposed  comment 
37(a)(10)-2.v  would  have  provided 
guidance  regarding  this  requirement. 

The  Bureau  did  not  receive  any 
comments  on  proposed 
§  1026.37(a)(10)(ii)(E)  and  is  adopting  it 
and  comment  37(a)(10)-2.v  as  proposed. 

37(a)(10)(iii) 

Proposed  §  1026.37(a)(10)(iii)  would 
have  required  that  if  more  than  one  loan 
feature  is  applicable  to  the  transaction, 
the  creditor  disclose  only  the  first 
applicable  loan  feature  from  the  order  in 
which  they  are  presented  in  proposed 
§  1026.37(a)(10)(ii).  The  proposal  stated 
that  this  proposed  order  of  loan  features 
prioritizes  the  loan  features  to  ensure 
that  consumers  receive  information 
about  potential  costs  and  risks  in  a 
readily  visible  format,  understanding 
that  consumers  will  receive  information 
about  some  applicable  features 
elsewhere  in  the  Loan  Estimate.  The 
proposal  provided  as  an  example  that 
the  existence  of  a  balloon  payment  also 
would  have  been  disclosed  under  both 
proposed  §  1026.37(b)  and  (c),  and  thus, 
is  later  in  the  order  of  loan  features 
under  proposed  §  1026.37(a)(10)(iii).  In 
addition,  the  Bureau  stated  its  belief  in 
the  proposal  that  seaspnal  payments  do 
not  pose  as  great  a  risk  to  consumers  as 
do  negatively  amortizing  or  non¬ 
amortizing  payments,  and  Ihus, 
disclosure  of  these  features  is  earlier 


than  seasonal  payments  in  the  order 
under  proposed  §  1026.37(a)(10)(iii). 

Several  document  preparation 
companies  and  a  large  bank  commented 
that  the  proposal  was  not  clear  with 
regard  to  how  to  disclose  construction- 
to- permanent  loans,  which  often  have 
an  adjustable  rate  phase  followed  by  a 
fixed  rate  phase.  As  discussed  above  in 
the  section-by-section  analysis  of 
§  1026.37(a)(8),  existing 
§  1026.1 7(c)(6)(ii)  and  its  accompanying 
commentary  address  how  to  disclose 
construction-to-permanent  transactions. 
Section  1026.17(c)(6)(ii)  provides  that 
“[wjhen  a  multiple-advance  loan  to 
finance  the  construction  of  a  dwelling 
may  be  permanently  financed  by  Jhe 
same  creditor,  the  construction  phase 
and  the  permanent  phase  may  be  treated 
as  either  one  transaction  or  more  than 
one  transaction.”  Accordingly,  a 
creditor  may  disclose  a  construction-to- 
permanent  loan  as  separate  transactions 
with  distinct  loan  product  types.  Should 
a  creditor  choose  to  treat  the 
construction-to-permanent  transaction 
as  one,  however,  the  Bureau  notes  that 
the  disclosure  of  a  Fixed  Rate  product 
type  is  only  permitted  under 
§  1026.37(a)(10)  if  the  product  does  not 
otherwise  fall  within  the  definition  of 
Adjustable  Rate  or  Step  Rate  product 
under  §  1026.37(a)(10)(i)(A)  or  (B). 
Accordingly,  where  a  construction-to- 
permanent  transaction  has  an  adjustable 
rate  construction  phase  followed  by  a 
fixed  rate  permanent  phase, 

§  1026.37(a)(10)  would  require  it  to  be 
disclosed  as  an  adjustable  rate  product 
because  the  adjustable  rate  phase  would 
fall  within  the  Adjustable  Rate  product 
determination.  The  Bureau  is  adopting 
§  1026.37(a)(10)(iii)  as  proposed. 

37(a)(10)(iv) 

Finally,  proposed  §  1026.37(a)(10)(iv) 
would  have  required  the  creditor  to 
include  in  the  disclosures  required  by 
§  1026.37(a)(10)(i)  and  (ii)  information 
regarding  any  introductory  rate  period, 
adjustment  period,  or  time  period,  as 
applicable,  and  that  this  information 
should  precede  both  the  loan  product 
and  any  features  disclosed,  as 
applicable. 

The  Bureau  received  comments  from 
a  document  preparation  company  and  a 
national  trade  association  representing 
mortgage  lenders  requesting 
clarification  regarding  the  disclosure  of 
transactions  where  there  are  multiple 
adjustment  periods.  Specifically,  the 
commenters  asked  for  explanation  of 
proposed  comment  37(a)(10)-l.ii,  which 
would  have  addressed  step  rate  loan 
products.  That  proposed  comment 
stated  that,  for  example,  if  a  step  rate 
loan  had  an  introductory  interest  rate 
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that  lasts  for  10  years  and  adjusts  every 
year  thereafter  for  the  next  five  years, 
and  then  adjusts  every  three  years  for 
the  next  15  years,  the  disclosure 
required  by  §  1026.37(a)(10)  is  “10/1/3 
Step  Rate.”  Further,  a  document 
preparation  company  and  a  national 
trade  association  representing  mortgage 
lenders  commented  that  proposed 
§  1026.37(aKl0)  was  silent  on  how  to 
disclose  product  types  and  features  that 
change  after  a  period  of  months  or  days 
that  do  not  correspond  to  whole  years. 

The  Bureau  has  considered  these 
comments  and  has  determined  that, 
given  the  possibility  of  multiple 
adjustment  periods  over  the  course  of  a 
single  transaction,  §  1026.37(a)(10Kiv) 
should  be  revised  to  limit  the  number  of 
periods  to  be  disclosed.  The  Bureau  has 
determined  that  disclosing  every 
adjustment  period  as  part  of  the  loan 
product  could  be  confusing  to 
consumers  and  difficult  to  implement. 
As  mentioned  in  the  proposal  and  above 
in  part  III,  the  Bureau  is  concerned 
about  the  risk  to  consumers  of 
information  overload.  The  Bureau 
believes  that  the  first  period  of 
adjustment  of  a  loan  feature  would  aid 
consumer  understanding  of  that  feature 
without  potentially  causing  information 
overload.  Accordingly,  the  Bureau  is 
revising  §  1026.37(a)(10)(iv)  to  require 
that  the  loan  product  be  preceded  by  a 
description  of  any  introductory  rate 
period,  and  only  the  first  adjustment 
period,  as  applicable,  and  to  provide 
additional  clarity. 

With  respect  to  the  comment 
regarding  product  types  and  features 
that  have  introductory  periods  or 
adjustment  periods  that  do  not  equate  to 
a  number  of  whole  years,  the  Bureau 
believes,  after  considering  this 
comment,  that  it  would  facilitate 
compliance  with  the  disclosure 
requirements  to  address  this  possibility 
in  the  commentary.  Accordingly,  the 
Bureau  is  adding  comment  37(a)(10)-3 
to  clarify  how  to  disclose  product  types 
and  features  that  have  periods  that  do 
not  equate  to  a  number  of  whole  years. 
Comment  37(a)(10)-3  also  clarifies  how 
to  disclose  product  types  and  features 
that  have  adjustment  periods  that 
change  more  firequently  than  monthly. 

37(a){ll)  Loan  Type 
Existing  appendix  A  to  Regulation  X 
requires  disclosure  of  the  loan  type  in 
section  B  of  the  RESPA  settlement 
statement.  The  Bureau  proposed  to  use 
its  authority  under  TILA  section  105(a), 
RESPA  section  19(a),  and  Dodd-Frank 
Act  1032(a)  to  require  a  similar 
disclosure.  The  types  of  transactions 
disclosed  under  proposed 
§  1026.37(a)(ll)  would  have  permitted 


disclosure  of  different  cost  structures  or 
underwriting  requirements.  The  Bureau 
stated  its  belief  in  the  proposal  that  the 
disclosure  of  the  type  of  transaction 
enables  consumers  to  evaluate  whether 
it  is  the  type' of  transaction  that  is  best 
suited  for  their  personal  situation.  The 
Bureau  stated  that  it  believed  that 
including  information  regarding  the 
type  of  transaction  for  which  the 
consumer  has  applied  will  promote  the 
informed  use  of  credit  and  more 
effective  advance  disclosure  of  closing 
costs,  and  will  enable  consumers  to 
better  understand  the  costs,  benefits, 
and  risks  associated  with  mortgage 
transactions  by  providing  consumers 
with  information  regarding  important 
characteristics  of  the  loan  early  in  the 
transaction.  Accordingly,  under 
proposed  §  1026.37(a)(ll),  creditors 
would  have  been  required  to  disclose 
one  of  the  following  loan  types; 
Conventional,  FHA,  VA,  or  Other.  The 
Bureau  did  not  receive  any  comments 
on  proposed  §  1026.37(a)(ll)  and  is 
adopting  it  as  proposed,  based  on  the 
legal  authority  described  above  and  in 
the  proposal. 

37(a)(ll)(i)  Conventional 

If  the  loan  is  not  guaranteed  or 
insured  by  a  Federal  or  State 
government  agency,  proposed 
§  1026.37(a)(ll)(i)  would  have  required 
the  creditor  to  disclose  that  the  loan  is 
a  “Conventional.”  The  Bureau  did  not 
receive  any  comments  on  proposed 
§  1026.37(a)(ll.)(i)  and  is  adopting  it  as 
proposed. 

37(a)(ll)(ii)  FHA 

If  the  loan  is  insured  by  the  Federal 
Housing  Administration,  proposed 
§  1026.37(a)(ll)(ii)  would  have  required 
the  creditor  to  disclose  that  the  loan  is 
an  “FHA.”  The  Bureau  did  not  receive 
emy  comments  on  proposed 
§  1026.37(a)(ll)(ii)  and  is  adopting  it  as 
proposed. 

37(a)(ll)(iii)  VA 

If  the  loan' is  guaranteed  by  the  U.S. 
Department  of  Veterans  Affairs, 
proposed  §  1026.37(a)(ll)(iii)  would 
have  required  the  creditor  to  disclose 
that  the  loan  is  a  “VA.”  The  Bureau  did 
not  receive  any  comments  on  proposed 
§  1026.37(a)(ll)(iii)  and  is  adopting  it  as 
proposed. 

37(a)(ll)(iv)  Other 

For  federally-insured  or  guaranteed 
loans  that  do  not  fall  within  the 
categories  described  in  proposed 
§  1026.37(a)(ll)(i)  through  (iii)  and  • 

'  loans  insured  or  guaranteed  by  a  State 
agency  or  other  entity,  proposed 
§  1026.37(a)(ll)(iv)  would  have  required 


the  creditor  to  disclose  the  loan  type  as 
“Other”  and  provide  a  brief  description 
of  the  loan.  Proposed  comment 
37(a)(ll)-l  would  have  provided  details 
on  the  type  of  loans  that  would  be 
categorized  as  “Other”  and  an  example, 
of  an  acceptable  description  of  a  loan 
that  falls  within  that  category. 

A  document  preparation  company 
commenter  requested  that 
§  1026.37(a)(ll)  add  USDA  loans  as  an 
additional  loan  type.  A  large  bank  and 
a  national  title  company  asked  for 
guidance  on  how  to  describe  “other 
loans”  and  whether  additional  pages 
could  be  attached  to  the  Loan  Estimate 
to  do  so  where  the  space  provided  was 
not  adequate.  Another  document 
preparation  company  asked  for  a  list  of 
all  possiblq^loan  types. 

Regarding  USDA  loans,  the  Bureau 
notes  that  it  specifically  explained  in 
proposed  comment  37(a)(ll)-l,  that  a 
loan  guaranteed  or  funded  by  the  Rural 
Housing  Service  of  the  USDA  would 
have  to  be  disclosed  as  “Other.”  Given 
the  space  constraints  of  the  Loan 
Estimate  and  the  Closing  Disclosure  and 
the  risk  of  information  overload  to  the 
consumer,  the  Bureau  believes  it 
appropriate  to  create  check  boxes  for  the 
most  common  loan  types  and  a  general 
space  for  other  types  labeled  as  “Other.” 
With  respect  to  the  description  of 
“Other”  loans,  the  Bureau  does  not 
believe  that  adding  a  page  for  a 
description  of  loan  type  that  does  not  fit 
into  the  space  provided  on  form  H-24 
would  benefit  consumers,'  given  the  risk 
of  information  overload.  The  Bureau 
believes  that  creditors  should  be  able  to 
concisely  describe  the  loan  type  in  the 
space  provided  and  that  appending 
additional  pages  to  the  Loan  Estimate 
for  this  disclosure  could  cause 
consumer  confusion.  Accordingly,  the 
Bureau  declines  to  revise 
§  10.26.37(a)(ll)(iv)  or  comment 
37(a)(ll)-l  to  permit  the  use  of  an 
additional  page  for  the  disclosure  of 
“other”  loan  types.  With  respect  to  the 
request  for  a  list  of  permissible  loan 
types,  as  stated  in  the  proposal,  the 
permissible  loan  types  under 
§  1026.37(a)(ll)  are  conventional,  FHA, 
VA,  and  other.  Because  the  Bureau 
continues  to  believe  that  a  disclosure  of 
loan  type  will,  for  the  reasons 
discussed,  effectuate  the  purposes  of 
both  TILA  and  RESPA,  it  is  adopting 
§  1026.37(a)(ll)(iv)  as  proposed. 
Comment  37(a)(ll)— 1  is  adopted 
substantially  as  proposed  with  minor 
modifications  for  clarity. 

37(a)(12)  Loan  Identification  Number 
(Loan  ID  #) 

Appendix  A  to  Regulation  X  requires 
the  settlement  agent  to  provide  the 
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“loan  number”  in  the  RESPA  settlement 
statement.  The  Bureau  proposed  to  use 
its  authority  in  TILA  section  105(a), 
RESPA  section  19(a),  and  Dodd-Frank 
Act  section  1032(a)  to  require  disclosure 
of  the  loan  number  on  the  Loan 
Estimate.  The  Bureau  stated  its  belief  in 
the  proposal  that  including  this 
information  in  a  prominent  position  on 
the  Loan  Estimate  will  promote  the 
informed  use  of  credit  and  more 
effective  advance  disclosure  of 
settlement  costs  and  will  enable 
consumers  to  better  understand  the 
costs,  benefits,  and  risks  associated  with 
mortgage  transactions  by  providing 
consumers  with  access  to  information 
they  may  use  repeatedly  throughout  the 
transaction. 

Accordingly,  proposed 
§  1026.37(a)(12)  would  have  required 
the  creditor  to  provide  a  unique  number 
that  may  be  used  by  the  lender, 
consumer,  and  other  parties  to  identify 
the  loan  transaction,  labeled  as  “Loan  ID 
#.”  Proposed  comment  37(a)(12)-l 
would  have  clarified  that  the  lender  has 
the  discretion  to  create  the  unique  loan 
identification  number  and  that  different 
and  unrelated  loan  transactions  with  the 
same  creditor  may  not  share  the  same 
loan  identification  number. 

The  Bureau  did  not  receive  any 
comments  on  proposed  §  1026.37(a)(12) 
or  comment  37(a)(12)— 1.  Because  the 
Bureau  continues  to  believe  that 
disclosure  of  a  loan  identification 
number  will,  for  the  reasons  discussed, 
effectuate  the  purposes  of  TILA  and 
RESPA,  it  is  adopting  §  1026.37(a)(12) 
substantially  as  proposed,  based  on  the 
authority  described  above  and  in  the 
proposal,  with  modifications  for  clarity. 
In  order  to  ensure  that  a  particular 
transaction  retains  the  same  loan 
identification  number  throughout  the 
loan  application  process,  the  Bureau  is 
revising  proposed  comment  37(a)(12)-l 
to  clarify  that  where  a  creditor  issues  a 
revised  Loan  Estimate  for  a  transaction, 
the  loan  identification  number  must 
remain  the  same  as  on  the  initial  Loan 
Estimate.  The  Bureau  further  notes  and 
is  revising  comment  37(a)(12)-l  to 
clarify  that  the  identification  number 
disclosed  under  §  1026.3 7(a)(l 2)  must 
be  a  unique  ^‘number”  to  enable  parties 
to  identify  the  particular  transaction 
using  such  number,  and  that  the 
“number”  may  be  composed  of  any 
alpha-numeric  characters  and  need  not 
be  limited  to  numbers.  The  Bureau 
adopts  comment  37(a)(12)-l  as  revised 
pursuatit  to  its  authority  in  TILA  section 
105(a),  RESPA  section  19(a),  emd  Dodd- 
Frank  Act  section  1032(a). 


37(a)(13)  Rate  Lock 

Existing  appendix  C  to  Regulation  X 
requires  the  loan  originator  to  disclose 
information  regarding  the  expiration 
date  for  the  interest  rate,  chafes,  and 
related  terms'offered  by  the  originator  in 
the  RESPA  GFE.  As  stated  in  the 
proposal,  the  Bureau  believed  that  this 
information  is  critical  to  the  consumer’s 
ability  to  understand  the  transaction 
and  avoid  the  uninformed  use  of  credit. 
Furthermore,  the  Bureau  stated  its  belief 
in  the  proposal  that  disclosure  of  this 
information  would  promote  more 
effective  advance  disclosure  of 
settlement  costs  and  will  enable 
consumers  to  better  understand  the 
costs,  benefits,  and  risks  associated  with 
mortgage  transactions.  Thus,  the  Bureau 
proposed  to  use  its  authority  under 
TILA  section  105(a),  RESPA  section 
19(a),  and  Dodd-Frank  Act  section 
1032(a)  to  require  creditors  to  provide 
the  rate  lock  information  currently 
provided  in  the  RESPA  GFE. 

Consistent  with  this  requirement, 
proposed  §  1026. 37(a)(13)  would  have 
required  the  creditor  to  disclose 
whether  the  interest  rate  identified 
under  proposed  §  1026.37(b)(2)  has  been 
locked  by  the  consumer  and,  if  set, 
proposed  §  1026.37(a)(13)(i)  would  have 
required  disclosure  of  the  date  and  time 
(including  the  applicable  time  zone)  the 
locked  rate  would  expire.  Proposed 
§  1026.37(a)(13)(ii)  would  have  stated 
that  the  “rate  lock”  statement  required 
by  proposed  §  1026.37(q)(13)  is  to  be 
accompanied  by  a  statement  notifying 
the  consumer  that  the  interest  rate, 
points,  and  lender  credits  provided  in 
the  Loan  Estimate  are  subject  to  change 
unless  the  rate  has  been  set  by  the 
consumer  and  the  date  and  time 
(including  the  applicable  time  zone)  all 
estimated  closing  costs  provided  in  the 
Loan  Estimate  will  expire.  Proposed 
comment  37(a)(13)-l  would  have 
clarified  that  for  purposes  of  proposed 
§  1026.37(a)(13),  a  disclosed  interest  rate 
is  set  for  a  specific  period  of  time  even 
if  subject  to  conditions  set  forth  in  the 
rate-lock  agreement  between  the 
creditor  and  consumer.  Proposed 
comment  37(a)(13)-2  would  have 
clarified  that  the  information  provided 
under  proposed  §  1026.37(a)(13)(ii) 
related  to  estimated  closing  costs  is 
required  whether  or  not  the  transaction 
is  consummated  or  the  terms  are 
otherwise  not  accepted  or  extended. 
Proposed  comment  37(a)(13)-3  would 
have  stated  that  all  times  provided  in 
the  disclosure  must  reference  the 
applicable  time  zone  and  provided  an 
example  of  an  appropriate  disclosure  of 
the  applicable  time  zone. 


A  State  trade  association  representing 
banks  requested  clarification  regarding 
how  to  disclose  an  interest  rate  in  the 
situation  where  a  creditor  has  a  policy 
to  honor  the  rate  quoted  on  the  Loan 
Estimate  but  does  not  require  the 
consumer  to  sign  a  rate  lock  agreement. 
Several  national  trade  associations 
representing  mortgage  lenders 
commented  that  proposed  comment 
37(a)(13)-2  referred  to  cm  “expiration 
date”  but  did  not  identify  whether  that 
expiration  date  related  to  the  interest 
rate  or  the  closing  costs.  Several  varied 
types  of  commenters  questioned  the 
specific  wording  of  the  rate  lock 
disclosure  on  form  H-24  and  suggested 
alternative  language  that  the 
commenters  believed  to  be  more  clear. 

Regarding  the  situation  where  the 
creditor  has  a  policy  to  honor  the  rate 
quoted  without  a  rate  lock  agreement, 
both  proposed  §  1026.37(a)(13)  and 
comment  37(a)(13)-l  expressly 
contemplate  a  rate  that  is  locked  for  a 
specific  period  of  time  pursuant  to  a  rate 
lock  agreement.  Accordingly,  where  a 
creditor  has  a  policy  to  honor  the 
quoted  rate,  but  does  not  lock  the  rate 
pursuant  to  a  written  agreement  with 
the  consumer,  the  creditor  would 
disclose  “no”  pursuant  to 
§  1026.37(a)(13)(i).  The  Bureau  believes 
this  disclosure  is"  appropriate  to  aid  the 
consumer’s  understemding  of  the 
transaction,  because  the  creditor  would 
not  be  bound  by  an  agreement  to 
provide  the  interest  rate  to  the  consumer 
at  consummation. 

With  respect  to  the  suggested 
confusion  over  proposed  comment 
37(a)(13)-2’s  reference  to  an  expiration 
date,  the  Bureau  notes  that 
§  1026.37(a)(13)  states  that  the 
disclosure  must  state  the  date  and  time 
at  which  the  “estimated  closing  costs” 
expire.  The  Bureau  also  notes  that 
§  1026.19(e)(3)(iv)(E)  provides  the 
closing  costs  disclosed  on  the  Loan 
Estimate  are  not  subject  to  the 
limitations  on  increases  under 
§  1026.19(e)(3),  if  the  consumer  does  not 
express  an  intent  to  proceed  within  10 
business  days  after  the  disclosures  are 
'provided.  The  Bureau  believes  the 
statement  as  proposed  provides 
consumers  with  enough  information 
regarding  the  possibility  that  the 
estimated  closing  costs  may  not  be 
available.  Accordingly,  the  Bureau 
believes  that  the  comment  does  not 
require  revision  to  clarify  that  it  refers 
to  the  expiration  of  the  closing  costs 
under  §  1026.19(e)(3)(iv)(E). 

Regarding  the  rate  lock  disclosure  on 
proposed  form  H-24,  the  proposed 
language  would  have  stated:  “Before 
closing,  your  interest  rate,  points,  and 
lender  credits  can  change  unless  you 
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estimated  closing  costs  expire  on _ ” 

As  discussed  above,  the  Bureau  has 
tested  the  integrated  disclosures 
extensively  and  that  testing  confirmed 
that  consumers  were  able  to  understand 
and  adequately  use  the  information  on 
page  1  of  the  Loan  Estimate,  including 
the  disclosure  required  by 
§  1026.37(a)(13)  as  proposed.  See 
Kleimann  Testing  Report  at  195. 
Accordingly,  because  the  Bureau 
continues  to  believe  that  disclosure  of 
the  rate  lock  period  is  critical  to  the 
consumer’s  ability  to  understand  the 
transaction  and  avoid  the  uninformed 
use  of  credit,  it  is  adopting 
§  1026.37(a)(13)  and  comments 
37(a)(13)-l  and  -2  substantially  as 
proposed  but  with  minor  modifications 
to  refer  to  an  interest  rate  as  locked 
instead  of  set,  for  consistency  with  form 
H-24  of  appendix  H  to  Regulation  Z. 

The  Bureau  is  further  modifying 
comments  37(a)(13)-l  and  -2  for  clarity 
and  is  adopting  comment  37(aKl3)-3  as 
proposed. 

37(b)  Loan  Terms 

To  shop  for  and  understand  the  cost 
of  credit,  consumers  must  be  able  to 
identify  and  understand  the  key  loan 
terms  offered  to  them.  As  discussed 
below,  the  Bureau’s  research  before  the 
proposal  informed  the  Bureau  that  the 
following  are  key  loan  terms  that 
consumers  recognize  and  expect  to  see 
on  closed-end  mortgage  disclosures, 
together  with  their  settlement  charges: 
Loan  amount;  interest  rate;  periodic 
principal  and  interest  payment;  whether 
the  loan  amount,  interest  rate, ’or 
periodic  payment  can  increase;  and 
whether  the  loan  has  a  prepayment 
penalty  or  balloon  payment.  See  Macro 
2009  Closed-End  Report  at  6. 

As  discussed  in  the  proposal,  TILA 
requires  the  disclosure  of  some  of  these 
key  loan  terms,  but  not  all.  Notably,  the 
loan  amount  and  interest  rate  are 
currently  not  specifically  required  to  be 
disclosed  by  TILA  section  128. 15 
U.S.C.  1638.  Although  Regulation  Z 
currently  requires  the  interest  rate  to  be  . 
disclosed  in  the  payment  schedule 
required  by  §  1026.18(s),  it  does  not 
require  the  loan  amount  to  be  disclosed 
for  non-HOEPA  loans,  and  does  hot 
require  a  summary  table  identifying 
these  key  loan  terms  for  closed-end 
credit  secured  by  real  property.  12  CFR 
1026.18.  For  federally  related  mortgage 
loans,  §  1024.7(d)  of  Regulation  X 
currently  requires  the  RESPA  GFE  to 
contain  a  table  on  page  1,  labeled 
“Summary  of  your  loan  terms,”  which 
contains  the  following  information:  (i) 
Initial  loan  amount;  (ii)  loan  term;  (iii) 
initial  interest  rate;  (iv)  initial  monthly 


amount  owed  for  principal,  interest,  and 
mortgage  insurance;  (v)  whether  the 
interest  rate  can  rise,  and  if  so,  the 
maximum  interest  rate  and  the  date  of 
the  first  interest  rate  change;  (vi) 
whether  the  loan  balance  can  rise,  and 
if  so,  the  maximum  loan  balance;  (vii) 
whether  the  monthly  amount  owed  for 
principal,  interest,  and  mortgage 
insurance  can  rise,  and  if  so,  the 
payment  amount  at  the  first  change  and 
the  maximum  payment;  (viii)  whether 
the  loan  has  a  prepayment  penalty  and 
the  maximum  prepayment  penalty;  and 
(xi)  whether  the  loan  has  a  balloon 
payment,  the  amount,  and  when  it  is 
due.  12  CFR  1024.7(d). 

Pursuant  to  its  authority  under  TILA 
section  105(a),  RESPA  section  19(a),  and 
Dodd-Frank  Act  section  1032(a),  the 
Bureau  proposed  to  require  creditors  to 
provide  the  key  loan  terms  described 
above  in  a  summary  table  as  part  of  the 
integrated  Loan  Estimate  required  by 
proposed  §  1026.19(e)  for  closed-end 
transactions  secured  by  real  property 
(other  than  reverse  mortgages).  As 
described  in  the  proposal,  at  the 
Bureau’s  pre-proposal  consumer  testing, 
participants  were  able  to  use  the 
summary  table  to  identify  and  compare 
easily  the  key  loan  terms  for  different 
loans.  The  Bureau  stated  in  the  proposal 
its  belief,  based  on  its  consumer  testing, 
that  a  concise  loan  summary  table  will 
improve  consumer  understanding  of  the 
loan  terms  presented,  such  as  an 
understanding  of  whether  the  cpnsumer 
can  afford  the  loan,  will  enable 
comparisons  of  different  credit  terms 
offered  by  the  same  or  multiple 
creditors,  and  will  enable  consumers  to 
verify  information  about  the  loan 
provided  by  the  creditor  orally  or  in 
some  other  form,  such  as  a  worksheet. 
The  Bureau  stated  in  the  proposal  that 
it  believed  this  disclosure  will  effectuate 
the  purposes  of  TILA  by  promoting  the 
informed  use  of  credit  and  assuring  a 
meaningful  disclosure  to  consumers, 
including  more  effective  advance 
disclosure  of  settlement  costs. 
Furthermore,  the  Bureau  stated  that, 
consistent  with  section  1032(a)  of  the 
Dodd-Frank  Act,  this  disclosure  would 
ensure  that  the  features  of  consumer 
credit  transactions  secured  by  real 
property  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, ' 
in  light  of  the  facts  and  circumstances. 

The  Bureau  proposed  §  1026.37(b), 
which  would  have  required  a  separate 
table  that  includes  the  information  and 
follows  the  requirements  specified  in 
§  1026.37(b)(1)  through  (8).  As  ' 
proposed,  the  table  would  have 


appeared  under  the  heading  “Loan 
Terms”  to  enhance  visibility.  The 
individual  items  of  information  in  the 
table  also  would  have  been  labeled  to 
enhance  visibility.  The  format  would 
have  provided  consumers  with  a  bold 
“yes”  or  “no”  answer  to  the  questions 
of  whether  the  loan  amount,  interest 
rate,  or  periodic  payment  can  increase, 
and  whether  the  loan  has  a  prepayment 
penalty  or  balloon  payment.  The  Bureau 
stated  in  the' proposal  that  it  believed 
that  the  format  of  the  Loan  Terms  table 
will  help  consumers  quickly  and  easily  . 
identify  their  key  loan  terms. 

The  Bureau  proposed  comment  37(b)- 
1  to  provide  additional  guidance  to 
creditors  regarding  the  Loan  Terms 
table.  Comment  37(b)-l  would  have 
clarifie’d  that  the  Loan  Terms  table 
should  reflect  the  terms  of  the  legal 
obligation  that  the  consumer  will  enter 
into,  based  on  information  the  creditor 
knows  or  reasonably  should  know.  The 
Bureau  did  not  receive  any  comments 
on  proposed  §  1026.37(b)  or  comment 
37(b)-l.  Because  the  Bureau  continues 
to  believe  disclosing  the  key  loan  terms 
that  the  Bureau’s  research  and  consumer 
testing  demonstrate  are  important  to  and 
used  by  consumers  to  evaluate  and 
understand  loan  terms,  it  is  adopting 
§  1026.37(b)  substantially  as  proposed 
but  with  minor  modifications  for  clarity, 
based  on  the  legal  authority  described  in 
the  proposal  and  above. 

Under  §§  1026.37(o)(l)(ii)  and 
1026.38(t)(l)(ii),  all  disclosures  under 
§§  1026.37  and  1026.38  are  required  to 
be  made  in  the  seune  order,  and 
positioned  relative  to  the  master 
headings,  headings,  subheadings,  labels, 
and  similar  designations  in  the  same 
manner,  as  shown  in  forms  H-24  and 
H-25,  respectively.  Further,  under 
§§  1026.37(o)(3)  and  1026.38(t)(3),  form 
H-24  and  form  H-25,  respectively,  are 
required  to  be  used  for  federally  related 
mortgage  loans.  For  example,  because 
form  H-24  contains  the  heading  of  the 
Loan  Terms  table  required  under 
§  1026.37(b)  in  a  black  rounded  tab  (as 
form  H-24  does  for  certain  other 
headings  required  under  §  1026.37),  the 
black  rounded  tab  on  form  H-24  is 
required  to  be  used  for  the  “Loan 
Terms”  heading  under  §  1026. 37(o)  for 
federally  related  mortgage  loans.  A  tab 
that  uses  a  white  background  with  black 
font,  or  that  does  not  use  rounded 
comers  as  illustrated  on  form  H-24 
would  not  comply  with  §  1026.37(b).  As 
noted  above,  the  heading  is  intended  to 
enhance  visibility  of  the  Loan  Terms 
table  required  under  §  1026.37(b).  The 
Bureau  believes  the  enhanced  visibility 
will  aid  consumer  understanding  of 
these  key  loan  terms.  Indeed,  the 
Bureau’s  Quantitative  Study  concluded 
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that  consumer  participants  who  used 
the  Bureau’s  integrated  disclosures 
performed  statistically  significantly 
better  than  those  who  used  the  current 
disclosures  with  respect  to  the 
disclosure  of  the  key  loan  terms  in  the 
Loan  Terms  table,  including  the  loan 
amount,  interest  rate,  and  monthly 
payments.  See  Kleimann  Quantitative 
Study  Report  at  53-56.  The  Bureau  is 
adopting  comment  37(b)-l  substantially 
as  proposed  but  with  minor 
modifications  for  clarity.  A  discussion 
of  the  specific  items  included  in  the 
table  follows. 

37(b)(1)  Loan  Amount 

Neither  TILA  nor  RESPA  specifically 
requires  the  disclosure  of  the  loan 
amount  for  the  transaction.  TILA  section 
128(a)(2)  requires  disclosure  of  the 
amount  financed,  of  which  the  principal 
amount  of  the  loan  is  the  most 
significant  component,  but  the  section 
does  not  require  a  separate  disclosure  of 
the  principal  amount  of  the  loan.  15 
U.S.C.  1638(a)(2).  Regulation  Z 
§  1026.32(c)(5)  currently  requires  the 
disclosure  of  the  total  amount  the 
consumer  will  borrow,  as  reflected  by 
the  face  amount  of  the  note,  for  loans 
subject  to  HOEPA.  For  federally  related 
mortgage  loans  under  RESPA, 

§  1024.7(d)  of  Regulation  X  currently 
requires  the  disclosure  of  the  loan 
amount  in  the  summary  table  on  page  1 
of  the  RESPA  GFE  with  the  text,  “Your 
initial  loan  amount  is.” 

The  Bureau  stated  its  belief  in  the 
proposal,  based  on  its  consumer  testing, 
that  the  loan  amount  is  important  to 
consumers  to  understand  readily, 
compare,  and  verify  the  amount  of 
credit  offered  to  them.  The  Bureau 
further  stated  that  the  principal  amount 
of  the  loan  is  a  basic  element  rif  the 
transaction  that  should  be  disclosed  to 
consumers.  Pursuant  to  its  authority 
under  TILA  section  105(a),  Dodd-Frank 
Act  section  1032(a),  emd  I^SPA  section 
19(a),  the  Bureau  proposed  to  require  a 
disclosure  of  the  principal  amount  of 
the  transaction  for  closed-end 
transactions  secured  by  real  property 
(other  than  reverse  mortgages).  The 
Bureau  proposed  this  requirement  to 
effectuate  the  purposes  of  TILA  to 
promote  the  informed  use  of  credit  and 
ensure  a  meaningful  disclosure  of  credit 
terms  to  consumers.  In  addition, 
consistent  with  section  1032(a)  of  the 
Dodd-Frank  Act,  the  Bureau  stated  its 
belief  in  the  proposal  that  the  disclosure 
of  the  loan  amount  in  the  Loan  Terms 
table  may  ensure  that  the  features  of 
consumer  credit  transactions  seciued  by 
real  property  are  fully,  accurately,  and 
eflfectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 


understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 
Further,  the  Bureau  stated  that,  like 
HUD,  it  believed  the  loan  amount  is 
necessary  to  understanding  the 
transaction  and  its  disclosure  would 
effectuate  the  purposes  of  RESPA< 

Proposed  §  1026.37(b)(1)  would  have 
required  creditors  to  disclose  the  “loan 
amount,”  which  is  defined  as  the 
amount  of  credit  to  be  extended  under* 
the  teriq^  of  the  legal  obligation.  This 
disclosure  would  have  been  labeled 
“Loan  Amount”  to  enhance  visibility. 

The  proposal  stated  that  disclosing  the 
loan  amount  may  also  alert  the 
consumer  to  fees  that  are  financed  in 
addition  to  the  amount  of  credit  sought 
for  the  consumer’s  purchase,  refinance, 
or  other  purpose.  The  Bureau  did  not 
receive  any  comments  on  proposed 
§  1026.37(b)(1).  Accordingly,  because 
the  Bureau  continues  to  believe  that 
disclosure  of  the  loan  amount  will 
effectuate  the  purposes  of  both  TILA 
and  RESPA,  it  is  adopting 
§  1026.37(b)(1)  as  proposed,  pursuant  to 
the  authority  stated  in  the  proposal  and 
described  above. 

37(b)(2)  Interest  Rate 

TILA  section  128(a)(3)  and  (4) 
requires  disclosure  of  the  finance  charge 
and  the  annual  percentage  rate,  for 
which  the  interest  rate  is  a  factor  in  the 
calculation.  15  U.S.C.  1638(a)(3),  (4).266 
However,  the  statute  does  not  require  a 
separate  disclosure  of  the  interest  rate. 
Currently,  Regulation  Z  requires 
creditors  to  disclose  the  interest  rate 
only  in  the  interest  rate  and  payment 
summary  table  required  by  §  1026.18(s). 
For  federally  related  mortgage  loans, 

§  1024.7(d)  of  Regulation  X  requires  that 
the  RESPA  CFE  state  the  interest  rate 
with  the  text  “your  initial  interest  rate 
is”  in  the  summary  table  on  page  1.  The 
Bureau  stated  its  belief  in  the  proposal 
that  the  interest  rate  is  an  important 
loan  term  that  consumers  should  be  able 
to  locate  readily  on  the  disclosure, 
because  it  is  the  basis  for  the  periodic 
payments  of  principal  and  interest  that 
the  consumer  will  be  obligated  to  make. 
The  Bureau  further  stated  in  the 
proposal  that  participants  in  the 
Biureau’s  consumer  testing  used  the 
interest  rate  as  one  of  the  primary 
factors  when  evaluating,  comparing,  and 
verifying  loan  terms. 

The  Bureau  proposed  to  use  its 
authority  under  TILA  section  105(a)  to 
require  disclosure  of  the  interest  rate  for 


266  As  discussed  below,  the  finance  charge 
disclosure  is  implemented  in  §  1026.38(o](2).  The 
APR  disclosure  is  implemented  in  §§  1026.37(1)(2) 
and  1026.38(o)(4]. 


the  transaction  to  effectuate  the 
purposes  of  TILA  to  promote  the 
informed  use  of  credit  and  ensure  a 
meaningful  disclosure  of  credit  terms  to 
consumers.  In  addition,  the  Bureau 
stated  that,  consistent  with  section 
1032(a)  of  the  Dodd-Frank  Act,  the 
Bureau  believes  that  the  disclosure  of 
the  interest  rate  in  the  Loan  Terms  table 
may  ensure  that  the  features  of 
consumer  credit  transactions -secured  by 
real  property  are  fully,  accurately,  cmd 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 
Further,  like  HUD,  which  required 
disclosure  of  the  interest  rate  in  its  good 
faith  estimate  form,  the  Bureau 
proposed  to  use  its  authority  under 
RESPA  section  19(a)  to  require 
disclosure  of  the  interest  rate,  because 
the  interest  rate  is  important  to 
consumer  understanding  of  the 
transaction.  Proposed  §  1026.37(b)(2) 
would  have  required  disclosure  of  the 
initial  interest  rate  that  will  be 
applicable  to  the  tremsaction,  labeled  the 
“Interest  Rate.”  The  proposal  also 
would  have  required  that  if  the  initicd 
interest  rate  may  adjust  based  on  an 
index,  the  creditor  must  disclose  the 
fully-indexed  rate,  which  is  defined 
within  that  paragraph.  Proposed 
comment  37(b)(2)— 1  would  have 
provided  guidance  regarding  how  to 
calculate  the  fully-indexed  rate  to  be 
disclosed. 

The  Bureau  received  many  comments 
from  industry  seeking  guidance  on  how 
to  disclose  the  interest  rate  in  an 
adjustable  rate  transaction  in 
compliance  with  proposed 
§  1026.37(b)(2).  Several  national  trade 
associations  representing  mortgage 
lenders,  a  large  bank,  and  a  document 
preparation  company  submitted 
comments  based  on  their  understanding 
that  the  proposal  would  have  required 
disclosure  of  the  fully-indexed  interest 
rate  in  all  circumstances  for  adjustable 
rate  transactions,  even  if  the 
transactions  included  an  introductory 
discounted  interest  rate.  These 
commenters  stated  that  such  a 
disclosme  would  be  confusing  for  the 
majority  of  consumers  who  receive 
discounted  rates  that  are  in  effect  at  the 
time  of  consummation.  A  national  trade 
association  representing  banks 
requested  guidance  on  how  to  disclose 
transactions  without  simple  interest 
rates,  such  as  precomputed  rates,  add¬ 
on  interest  rates,  discount  rates  and 
even  split  interest  rates  (where  the 
interest  rates  are  precomputed  based  on 
different  rates  applying  to  different 
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portions  of  the  precomputed  loan 
amount).  A  community  bank  from 
Oklahoma  commented  that  the  label 
“interest  rate”  may  be  confusing 
because  people  in  that  State  typically 
refer  to  it  as  the  “note  rate.” 

With  respect  to  the  commenters  that 
believed  the  proposal  would  have 
required  disclosure  of  the  fully-indexed 
rate  in  all  circumstances,  the  Bureau  did 
not  intend  to  require  disclosure  of  the 
fully-indexed  rate  in  all  circumstances. 
The  Bureau  notes  that  the  language  in 
proposed  §  1026.37(b)(2)  requiring 
disclosure  of  the  “initial  interest  rate”  is 
identical  to  that  in  the  existing  RESPA 
GFE  instructions  in  Regulation  X.  See 
12  CFR  part  1024,  app.  C.  The  Bureau’s 
intent  in  the  proposal  was  to  require 
disclosure  of  the  fully-indexed  rate  only 
if  the  initial  interest  rate  may  adjust 
based  on  an  index.  In  other  words,  the 
intent  of  proposed  §  1026.37(b)(2)  was 
to  require  disclosure  of  the  fully- 
indexed  rate  where  the  initial  rate  at 
consummation  was  not  known  at  the 
time  of  the  disclosure  because  it 
depended  on  an  external  index,  i.e.,  ' 
where  there  was  no  introductory  rate 
period.  The  Bureau  recognizes, 
however,  that  the  intent  of  proposed 
§  1026.37(b)(2)  was  unclear  to  the 
commenters  and  is  making 
modifications  to  it  in  this  final  rule  to 
conform  to  the  language  of  current 
§  1026. 18(s)  for  the  requirement  to 
disclose  the  interest  rate,  rather  than 
current  Regulation  X. 

With  respect  to  precomputed  rates,  as 
clarified  by  revised  final  §  1026.37(b)(2), 
the  interest  disclosed  in  that 
circumstance  would  be  the  interest  rate 
at  consummation,  which  would  be 
known  as  a  function  of  the  note.  Section 
1026.37(b)(2)  requires  disclosure  of  the 
interest  rate  at  consummation  and  thus, 
if  multiple  interest  rates  applied  to 
different  portions  of  a  loan’s  principal 
balance  in  a  precomputed  transaction, 
the  disclosure  required  would  be  the 
one  interest  rate  that  is  a  composite  of 
the  different  interest  rates  applicable  to 
the  transaction,  based  on  the  portions  of 
the  amount  to  which  each  interest  rate 
applies.  To  the  extent  that  the  rate  may 
change  after  consummation,  the 
required  disclosures  are  set  forth  in 
§  1026.37(b)(6)(ii),  discussed  below. 

With  respect  to  the  commenter’s 
suggestion  to  change  the  label  to  “note 
rate,”  as  discussed  above,  the  Bureau 
conducted  extensive  consumer  testing 
of  the  integrated  disclosures  in  many 
different  locations  throughout  the 
country  and  there  was  no  evidence  that 
consumers,  in  any  region,  were 
confused  by  the  label  “interest  rate.” 
Accordingly,  the  Bureau  is  adopting  that 
label  as  proposed  in  §  1026.37(b)(2). 


The  Bureau  is  further  adopting 
§  1026.37(b)(2)  and  comment  37(b)(2)-l 
with  modifications  to  provide  clarity 
regarding  the  interest  rate  disclosure 
where  the  initial  interest  rate  may  not  be 
known.  Section  1026.37(b)(2)  as  revised 
requires  disclosure  of  the  interest  rate  at 
consummation,  rather  than  the  initial 
interest  rate,  to  clarify  that  the  date  of 
consummation  is  the  relevant  one  for 
purposes  of  the  disclosure.  The  Bureau 
is  further  revising  the  second  sentence 
of  §  1026.37(b)(2)  to  provide  th^  the 
fully-indexed  rate  shall  be  disclosed 
only  when  the  interest  rate  at 
consummation  is  not  known.  The 
Bureau  notes  that  this  may  be  the  case 
for  adjustable  rate  loans  that  do  not 
include  an  introductory  discounted 
interest  rate.  Final  §  1026.37(b)(2)  also 
states  that  the  fully-indexed  rate  means 
the  interest  rate  calculated  using  the 
index  value  and  margin  at  the  time  of 
consummation.  The  Bureau  is  further 
revising  proposed  comment  37(b)(2)-l 
to  clarify  that  the  fully-indexed  rate 
need  not  be  disclosed  if  the  contract 
provides  for  a  delay  in  the 
implementation  of  changes  in  an  index 
value,  in  which  case  any  index  during 
the  delay  period  (lookback  period)  may 
be  used. 

37(b)(3)  Principal  and  Interest  Payment 

TILA  section  128(a)(6)  requires 
disclosure  of  the  number,  amount,  and 
due  dates  or  period  of  payments 
scheduled  to  repay  the  loan.  15  U.S.C. 
1638(a)(6).  TILA  section  128(b)(2)(C)(ii) 
requires  the  maximum  principal  and 
interest  payment  and  examples  of  other 
potential  principal  and  interest 
payments  to  be  disclosed  when  the 
“annual  rate  of  interest  is  variable  .  .  . 
or  the  regular  payments  may  otherwise 
be  variable.”  15  U.S.C.  1638(b)(2)(C)(ii). 
Currently,  for  closed-end  transactions 
secured  by  real  property  or  a  dwelling. 
Regulation  Z  requires  creditors  to 
disclose  the  periodic  principal  and 
interest  payment  only  in  the  interest 
rate  and  payment  summary  table 
required  by  §  1026. 18(s).  For  federally 
related  mortgage  loans,  §  1024.7(d)  of 
Regulation  X  requires  the  RESPA  GFE  to 
contain  the  initial  periodic  payment  for 
principal  and  interest  and  mortgage 
insurance  with  the  text  “Your  initial 
monthly  amount  owed  for  principal, 
interest,  and  any  mortgage  insurance 
is.” 

The  Bureau  stated  its  belief  in  the 
proposal  that,  like  the  interest  rate,  the 
periodic  principal  and  interest  payment 
is  a  key  loan  term  that  consumers 
should  be  able  to  locate  readily  on  the 
form.  As  described  in  the  proposal,  the 
Bureau’s  consumer  testing  indicated 
that  consumers  use  the  periodic 


principal  and  interest  payment  of  the 
loan  as  a  primary  factor  in  evaluating 
and  comparing  a  loan.  The  Bureau 
stated  its  belief  that  a  specific  disclosure 
of  the  periodic  principal  and  interest 
payment  in  the  Loan  Terms  table  will 
assist  consumers  in  readily  evaluating, 
comparing,  and  verifying  possible  loan 
terms.  As  stated  in  the  proposal,  the 
Bureau  believed  that  disclosing  this 
payment  would  enable  consumers  to 
compare  loans  of  one  or  multiple 
creditors  based  on  the  same  measure, 
rather  than  a  payment  that  may  include 
estimates  for  escrow  payments  for 
property  costs  or  mortgage  insurance. 

The  Bureau  proposed  §  1026.37(b)(3)  to 
require  the  Loan  Terms  table  to  include 
the  periodic  principal  and  interest 
payment  simply  labeled  “Principal  & 
Interest,”  with  an  indication  of  the 
applicable  unit-period.  Under  proposed 
§  1026.37(b)(3),  if  the  initial  periodic 
payment  may  adjust  based  on  changes 
to  an  index,  the  payment  disclosed 
would  have  been  required  to  be  based 
on  the  fully-indexed  rate  disclosed 
under  proposed  §  1026.37(b)(2).  The 
proposal  noted  that  the  unit-period  that 
is  applicable  to  a  transaction  is 
currently  described  in  appendix  J  to 
Regulation  Z.  Proposed  comment 
37(b)(3)-l  would  have  clarified  that  the 
label  of  the  periodic  principal  and 
interest  payment  should  reflect  the 
appropriate  unit-period  for  the 
transaction.  Proposed  comment 
37(b)(3)-2  would  have  provided 
guidance  regarding  how  to  calculate  the 
payment  to  be  disclosed  if  the  initial 
interest  rate  is  adjustable  based  on  an 
index. 

The  Bureau  stated  its  belief  in  the 
proposal  that  the  total  periodic  payment 
the  consuiner  would  be  responsible  to 
make  to  the  creditor,  including  any 
required  mortgage  insurance  and  escrow 
payments,  is  also  important  for  the 
consumer  to  consider  when  evaluating  a 
loan  offer.  The  Bureau  believed  that  this 
amount  allows  a  consumer  to  determine 
the  affordability  of  the  credit  transaction 
and  underlying  real  estate  transaction. 
Accordingly,  the  Bureau  proposed  to 
include  with  the  principal  and  interest 
payment  a  statement  referring  the 
consumer  to  the  total  periodic  payment, 
including  estimated  amounts  for  any 
escrow  and  mortgage  insurance 
payments,  which  is  disclosed  in  the 
Projected  Payments  table  under 
proposed  §  1026.37(c),  immediately 
below  the  Loan  Terms  table.- 

The  Bureau  proposed  to  use  its 
authority  under  TILA  section  105(a)  to 
require  disclosure  of  the  periodic 
principal  and  interest  payment,  along 
with  a  reference  to  the  total  periodic 
payment,  in  the  Loan  Terms  table  to 
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effectuate  the  purposes  of  TILA  to 
promote  the  informed  use  of  credit  and 
ensure  a  meaningful  disclosure  of  credit 
terms  to  consumers.  In  addition, 
consistent  with  section  1032(a)  of  the 
Dodd-Frank  Act,  the  Bureau  stated  its 
belief  in  the  proposal  that  this 
disclosure  may  ensure  that  the  features 
of  consumer  credit  transactions  secured 
by  real  property  are  fully,  accurately, 
and  effectively  disclosed  to  consumers 
in  a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  seiyice, 
in  light  of  the  facts  and  circumstances. 
Further,  the  Bureau  proposed  to  use  its 
authority  under  RESPA  section  19(a)  to 
require  this  disclosure  because  the 
disclosure  will  improve  consumer 
understanding  of  the  transaction, 
including  settlement  costs.  The  Bureau 
also  proposed  this  requirement  pursuant 
to  its  authority  under  section  1405(b)  of 
the  Dodd-Frank  Act.  The  Bureau  stated 
its  belief  in  the  proposal  that  this 
disclosure  may  improve  consumer 
awareness  and  understanding  of 
transactions  involving  residential 
mortgage  loans  through  the  use  of 
disclosures,  and  is  in  the  interest  of 
consumers  and  in  the  public  interest. 

Several  different  industry 
commenters,  including  a  large  bank,  a 
non-depository  lender,  and  a  national 
trade  association  representing  mortgage 
lenders  commented  that  the  Loan  Terms 
and  Pn)jected  Payments  table  required 
by  §  1026.37(c)  should  be  either 
combined  or  rearranged  in  some 
manner.  The  commenters  believed  that 
consumers  would  find  it  confusing  for 
the  “principal  and  interest”  disclosure 
in  the  Loan  Terms  table  to  be  separated 
from  the  “mortgage  insurance”  and 
“estimated  escrow”  disclosures  in  the 
Projected  Payments  table.  In  addition,  a 
GSE  commented  that  the  reference  to 
the  “Total  Monthly  Payment”  disclosed 
'  under  §  1026.37(c)  as  illustrated  by  form 
H-24  should  instead  use  the  same  term 
that  is  used  in  form  H-24  in  the  table 
required  by  §  1026.37(c),  “Estimated 
Total  Monthly  Payment.” 

The  Bureau  does  not  believe  tfrat 
*  consumers  will  be  confused  by  the  Loan 
Terms  table  as  proposed.  The  “monthly 
principal  and  interest”  disclosure  is 
repeated  in  the  Projected  Payments  table 
and  the  disclosure  requires  a  statement 
that  refers  the  consumer-to  that  table  to 
find  the  total  monthly  payment.  Indeed, 
as  described  above,  the  Bureau 
conducted  extensive  consumer  testing 
of  the  integrated  disclosures,  both  before 
and  after  the  proposal.  Consumers  at  the 
Bureau’s  testing  were  able  to  understand 
both  the  Loan  Terms  and  Projected 
Payments  tables.  See  Kleimann  Testing 
Report  at  282.  However,  the  Bureau 


believes  that  modifying  the  term  in  the 
reference  statement  illustrated  in  form 
H-24  to  use  the  same  term  as  in  the 
Projected  Payments  table  will  increase 
consistency  within  the  form,  and  thus, 
has  determined  to  modify  form  H-24 
accordingly.  In  addition,  to  increase 
readability  of  the  reference  statement, 
the  Bureau  has  modified  the  statement 
to  use  a  sentence  capitalization 
structure.  The  Bureau  tested  these 
modifications  to  the  Loan  Estimate  with 
consumers  in  its  post-proposal 
quantitative  testing  and  found  that 
consumers  were  better  able  to 
understand  their  monthly  payments 
using  the  proposed  Loan  Estimate  than 
using  the  current  disclosures.  See 
Kleimann  Quantitative  Study  Report  at 
55. 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(b)(3)  and  comment  37(b)(3)-2 
with  conforming  changes  to  correspond 
to  §  1026.37(b)(2)  as  finalized  based  on 
the  authority  stated  in  the  proposal  and 
above.  The  Bureau  is  revising 
§  1026.37(b)(3)  and  comment  37(b)(3)-2 
to  clarify  that  disclosure  of  the  principal 
and  interest  payment  should  be  based 
on  the  fully-indexed  interest  rate  only 
where  the  interest  rate  at  consummation 
is  not  known,  for  example,  when  it  is 
based  on  an  external  index.  Comment 
37(b)-l  is  adopted  substantially  as 
proposed  but  with  a  minor  modification 
for  clarity.  The  Bureau  is  modifying  the 
reference  statement  as  illustrated  by 
form  H-24  of  appendix  H  to  Regulation 
Z,  which  is  discussed  in  more  detail  in 
section-by-section  analysis  of  appendix 
H  below. 

37(b)(4)  Prepayment  Penalty 

Currently,  TILA  section  128(a)(ll),  15 
U.S.C.  1638(a)(ll),  and  Regulation  Z 
§  1026.18(k)(l)  require  the  creditor  to 
disclose  whether  or  not  a  penalty  may 
be  imposed  if  the  obligation  is  prepaid 
in  full  for  a  transaction  that  includes  a 
finance  charge  computed  from  time  to 
time  by  application  of  a  rate  to  the 
*  unpaid  principal  balance.  For  federally 
related  mortgage  loans,  §  1024.7(d)  of 
Regulation  X  requires  the  summary 
table  on  page  1  of  the  RESPA  CFE  to 
state  whether  or  not  the  loan  has  a 
prepayment  penalty  with  the  text,  “Does 
your  loan  have  a  prepayment  penalty?” 

The  Bureau  stated  in  the  proposal  that 
its  consumer  testing  indicates  that 
consumers  use  the  existence  of  a 
prepayment  penalty  as  an  important 
factor  in  understanding  and  evaluating 
loan  offers.  Accordingly,  because  of  the 
importance  of  prepayment  penalties  to 
consumers,  proposed  §  1026.37(b)(4) 
would  have  required  disclosure  of 
whether  the  loan  has  a  prepayment 
penalty  in  the  Loan  Terms  table,  labeled 


“Prepayment  Penalty.”  As  discussed 
below,  under  proposed  §  1026.37(h)(7), 
the  existence  or  non-existence  of  a 
prepayment  penalty  provision  in  the 
loan  contract  would  be  indicated  by  an 
affiritiative  or  negative  answer  (designed 
as  a  simple  “yes”  or  “no”)  to  the 
question,  “Does  the  loan  have  these 
features?”  As  described  in  the  proposal, 
in  the  Bureau’s  consumer  testing, 
consumers  were  able  to  use  this 
disclosure  to  determine  easily  if  the 
loan  had  a  prepayment  penalty. 

-The  Bureau  proposed  to  require 
disclosure  of  whether  the  transaction 
includes  a  prepayment  penalty  under 
TILA  section  128(a)(ll),  its 
implementation  authority  under  TILA 
section  105(a),  and  RESPA  section  19(a). 
The  Bureau  believed,  as  stated  in  the 
proposal,  that  this  additional 
information  would  promote  consumer 
understanding  of  the  cost  of  credit  and 
more  effective  disclosure  of  the  terms  of 
the  credit. 

Definition  of  Prepayment  Penalty 

TILA  establishes  certain  disclosure 
requirements  for  transactions  for  which 
a  penalty  is  imposed  upon  prepayment, 
but  does  not  define  the  term 
“prepayment  penalty.”  TILA  section 
128(a)(ll)  requires  that  the  transaction- 
specific  disclosures  for  closed-end 
consumer  credit  transactions  disclose 
whether  (1)  a  consumer  is  entitled  to  a 
rebate  of  any  finance  charge  upon 
refinancing  or  prepayment  in  full 
pursuant  to  accelei^tion  or  otherwise,  if 
the  obligation  involves  a  precomputed 
finance  charge,  and  (2)  a  “penalty”  is 
imposed  upon  prepayment  in  full  if  the 
obligation  involves  a  finance  charge 
computed  from  time  to  time  by 
application  of  a  rate  to  the  unpaid 
principal  balance.  15  U.S.C.  1638(a)(ll). 
Also,  TILA  section  128(a)(12)  requires 
that  the  transaction-specific  disclosures 
state  that  the  consumer  should  refer  to 
the  appropriate  contract  document  for 
information  regarding  certain  loan  terms 
or  features,  including  “prepayment 
rebates  and  penalties.”  15  U.S.C. 
1638(a)(12). 

Current  §  1026.18(k)  implements  (and 
largely  mirrors)  TILA  section  128(a)(ll). 
Section  1026.18(k)(l)  provides  that 
“when  an  obligation  includes  a  finance 
charge  computed  from  time  to  time  by 
application  of  a  rate  to  the  unpaid 
principal  balance,”  the  creditor  must 
disclose  “a  statement  indicating 
whether  or  not  a  penalty  may  be 
imposed  if  the  obligation  is  prepaid  in 
full.”  Comment  18(k)(l)-l  clarifies  that 
such  a  “penalty”  includes,  for  example, 
“interest  charges  for  any  period  after 
prepayment  in  full  is  made”  and  a 
minimum  finance  charge,  but  does  not 
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include,  for  example,  loan  guarantee 
fees.  Section  1026.18(k)(2)  provides  for 
the  disclosure  of  a  statement  indicating 
whether  or  not  the  consumer  is  entitled 
to  a  rehate  of  any  finance  charge  if  the 
obligation  is  prepaid  in  full  when  ah 
obligation  includes  a  finance  charge 
other  than  the  finance  charge  described 
in  §  1026.18(k)(l).  Comment  18(k)(2)-l 
clarifies  that  §  1026.18{k)(2)  applies  to 
any  finance  charges  that  do  not  take 
account  of  each  reduction  in  the 
principal  balance  of  an  obligation,  such 
as  recomputed  finance  charges  and 
charges  that  take  account  of  some  but 
not  all  reductions  in  fwincipal. 

In  addition,  TILA  section  129(c)(1) 
limits  the  circumstances  in  which  a 
high-cost  mortgage  may  include  a 
prepayment  penalty  where  the 
consumer  pays  all  or  part  of  the 
principal  before  the  date  on  which  the 
principal  is  due.  15  U.S.C. 

1639(c)(1)(A).  In  the  high-cost  mortgage 
context,  any  method  of  computing  a 
refund  of  unearned  scheduled  interest  is 
a  prepayment  penalty  if  it  is  less 
favorable  than  the  actuarial  method,  as 
defined  by  section  933(d)  of  the  Housing 
and  Community  Development  Act  of 
1992.  15  U.S.C.  1639(c)(1)(B).  Section 
1026.32(d)(6)  implements  these  TILA 
provisions. 

As  described  in  the  proposal, 
although  the  disclosure  requirements 
under  current  §  1026.18(k)  apply  to 
closed-end  mortgage  and  non-mortgage 
transactions,  in  its  2009  Closed-End 
Proposal,  the  Board  proposed  to 
establish  a  new  §  226.38(a)(5)  for 
disclosure  of  prepayment  penalties  for 
closed-end  mortgage  transactions.  See 
74  FR  43334,  43413.  In  proposed 
comment  38(a)(5)-2,  the  Board  stated 
that  examples  of  prepayment  penalties 
include  charges  determined  by  treating 
the  loan  balance  as  outstanding  for  a 
period  after  prepayment  in  full  and 
applying  the  interest  rate  to  such 
“balance,”  a  minimum  finance  charge  in 
a  simple-interest  transaction,  and 
charges  that  a  creditor  waives  unless  the 
consumer  prepays  the  obligation.  74  FR 
43413.  In  addition,  the  Board’s 
proposed  comment  38(a)(5)-3  listed 
loan  guarantee  fees  and  fees  imposed  for 
preparing  a  payoff  statement  or  other 
documents  in  connection  with  the 
prepayment  as  examples  of  charges  that 
are  not  prepayment  penalties.  Id.  The 
Board’s  2010  Mortgage  Proposal 
included  amendments  to  existing 
comment  18(k)(l)-l  and  proposed 
comment  38(a)(5)-2  stating  that 
prepayment  penalties  include  “interest” 
charges  after  prepayment  in  full  even  if 
the  charge  results  from  interest  accrual 
amortization  used  for  other  payments  in 


the  transaction.  See  75  FR  58756, 

58781.287 

The  Bureau  noted  in  the  proposal  that 
prepayment  penalties  were  also 
addressed  in  the  Board’s  2011  ATR 
Proposal  implementing  sections  1411, 
1412,  and  1414  of  the  Dodd-Frank  Act 
(codified  at  15  U.S.C.  1629c),  which 
expand  the  scope  of  the  ability-to-repay 
requirement  under  TILA  and  establish 
“qualified  mortgage”  standards  for 
complying  with  such  requirement.  See 
76  FR  27482,  27491.  Specifically,  the 
Board’s  proposed  §  226.43(b)(10) 
generally  followed  the  current 
Regulation- Z  guidance  on  prepayment 
penalties  (i.e.,  comment  18(k)(l)-l)  and 
the  proposed  definitions  and  guidance 
in  the  Board’s  2009  Closed-End 
Proposal  and  2010  Mortgage  Proposal. 
However,  the  Board’s  2011  ATR 
Proposal  differed  from  the  prior 
proposals  and  current  guidance  in  the 
following  respects:  (1)  proposed 
§  226.43(b)(10)  defined  prepayment 
penalty  with  reference  to- a  payment  of 
“all  or  part  of’  the  principal  in  a 
transaction  covered  by  the  provision, 
while  §  1026. 18(k)  and  associated 
commentary  and  the  Board’s  2009 
Closed-End  Proposal  and  2010  Mortgage 
Proposal  referred  to  payment  “in  full,” 
(2)  the  examples  provided  omitted 
reference  to  a  minimum  finance  charge 
and  loan  guarantee  fees,268  and  (3) 
proposed  §  226.43(b)(10)  did  not 
incorporate,  and  the  Board’s  2011  ATR 
Proposal  did  not  otherwise  address,  the 
language  in  §  1026,18(k)(2)  and 
associated  commentary  regarding 
disclosure  of  a  rebate  of  a  precomputed 
finance  charge,  or  the  language  in 
§  1026.32(b)(6)  and  associated 
commentary  concerning  prepayment 
penalties  for  high-cost  mortgages. 

Based  on  the  Bureau’s  consideration 
of  the  existing  statutory  and  regulatory 
definitions  of  “penalty”  and 
“prepayment  penalty”  under  TILA 
sections  128(a)  and  129(c)  and 


The  preamble  to  the  Board’s  2010  Mortgage 
Proposal  explained  that  the  proposed  revisions  to 
current  Regulation  Z  commentary  and  the  proposed 
comment  38(aK5)  from  the  Board’s  2009  Closed-End 
I’roposal  regarding  interest  accrual  amortization 
were  in  response  to  concerns  about  the  application 
of  prepayment  .penalties  to  certain  FHA  and  other 
loans  (i.e.,  when  a  consumer  prepays  an  FHA  loan 
in  full,  the  consumer  must  pay  interest  through  the 
end  of  the  month  in  which  prepayment  is  made). 
See  75  FR  58586. 

268  The  preamble  to  the  Boeu-d’s  2011  ATR 
Proposal  addressed  why  the  Board  chose  to  omit 
these  two  items.  The  Board  reasoned  that  a 
minimum  finance  charge  need  not  be  included  as 
an  example  of  a  prepayment  penalty  because  such 
a  charge  typically  is  imposed  with  open-end,  rather 
than  closed-end,  transactions.  The  Board  stated  that 
loan  guarantee  fees  are  not  prepayment  penalties 
because  they  are  not  charges  imposed  for  paying  all 
or  part  of  a  loan’s  principal  before  the  date  on 
which  the  principal  is  due.  See  76  FR  27416. 


§§  1026.18(k)  and  1026.32(d)(6),  the 
Board’s  proposed  definitions  of 
prepayment  penalty,  and  the  Bureau’s 
authority  under  TILA  section  105(a)  and 
Dodd-Frank  Act  sections  1032(a)  and, 
for  residential  mortgage  transactions, 
1405(b),  the  Bureau  proposed  to  define 
“prepayment  penalty”  in  §  1026.37(b)(4) 
for  transactions  subject  to  §  1026.19(e) 
and  (f)  as  a  charge  imposed  for  paying 
all  or  part  of  a  transaction’s  principal 
before  the  date  on.  which  the  principal 
is  due.  The  proposed  definition  of 
prepayment  penalty,  as  applicable  to  the 
transactions  subject  to  §  1026.19(e)  and 
(f),  would  have  broadened  the  existing 
statutory  and  regulatory  definitions 
under  TILA  section  128(a)(ll)  and 
§  1026.18(k),  and  thereby  may  result  in 
more  frequent  disclosures  of 
prepayment  penalties  to  consumers  than 
would  be  made  under  the  existing 
definitions.  Therefore,  the  Bureau  stated 
its  belief  in  the  proposal  that  the 
disclosures  of  prepayment  penalties 
under  proposed  §  1026.37(b)(4)  will 
effectuate  the  purposes  of  TILA  and 
RESPA  by  facilitating  the  informed  use 
of  credit  and  more  effective  advance 
disclosure  of  settlement  costs.  In 
addition,  the  Bureau  stated  that  it 
believed  the  revised  disclosures  will 
ensure  that  the  features  of  mortgage  loan 
products  initially  and  over  their  terms 
are  fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand^he 
costs,  benefits,  and  risks  associated  with 
the  loan  products  in  light  of  the  facts 
and  circumstances,  consistent  with 
Dodd-Frank  Act  section  1032(a). 
Furthermore,  the  Bureau  stated  its  belief 
in  the  proposal  that  these  disclosures 
will  improve  consumers’  awareness  and 
understanding  of  residential  mortgage 
transactions,  which  is  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b). 

The  definition  of  prepayment  penalty 
in  proposed  §  1026.37(b)(4)  and 
associated  commentary  substantially 
would  have  incorporated  the  definitions 
of  and  guidance  on  prepayment  penalty 
from  the  Board’s  2009  Closed-End 
Proposal,  2010  Mortgage  Proposal,  and 
2011  ATR  Proposal  and,  as  necessary, 
reconciled  their  differences.  For 
example,  the  Bureau  proposed  that  the 
prepayment  penalty  definition  in 
proposed  §  1026.37(b)(4)  refer  to 
payment  of  “all  or  paut  of  a  covered 
transaction’s  principal,”  rather  than 
merely  payment  “in  full,”  because  it 
believed  that  knowledge  of  whether  a 
partial  prepayment  triggers  a  penalty  is 
important  for  consumers.  Also,  the 
Bureau  proposed  to  incorporate  the 
language  from  the  Board’s  2009  Closed- 
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End  Proposal  and  2010  Mortgage 
Proposal  but  omitted  in  the  Board’s 
2011  ATR  Proposal  listing  a  minimum 
finance  charge  as  an  example  of  a 
prepayment  penalty  and  stating  that 
loan  guarantee  fees  are  not  prepayment 
penalties,  because  similar  language  is 
found  in  longstanding  Regulation  Z 
commentary. 

Proposed  comment  37(b)(4)-l  would 
have  clarified  that  the  disclosure  of  the 
prepayment  penalty  under 
§  1026.37(b)(4)  applies  to  transactions 
where  the  terms  of  the  loan  contract 
provide  for  a  prepayment  penalty,  even 
though  it  is  not  certain  at  the  time  of  the 
disclosure  whether  the  consumer  will, 
in  fact,  make  a  payment  to  the  creditor 
that  would  cause  imposition  of  the 
penalty.  This  proposed  comment  also 
would  have  clarified  that  if  the 
transaction  includes  a  prepayment 
penalty,  proposed  §  1026.37(b)(7)  sets 
^orth  the  information  that  must  be 
disclosed  under  proposed 
§  1026.37(b)(4).  Proposed  comment 
37(b)(4)-2.i  through  -2.iv  would  have 
given  the  following  examples  of 
prepayment  penalties:  (1)  A  charge 
determined  hy  treating  the  loan  balance 
as  outstanding  for  a  period  of  time  after 
prepayment  in  full  and  applying  the 
interest  rate  to  such  “balance,”  even  if 
the  charge  results  from  interest  accrual 
amortization  used  for  other  payments  in 
the  transaction  under  the  terms  of  the 
loan  contract;  (2)  a  fee,  such  as  an 
origination  or  other  loan  closing  cost, 
that  is  waived  by  the  creditor  on  the 
condition  that  the  consumer  does  not 
prepay  the  loan;  (3)  a  minimum  finance 
charge  in  a  simple  interest  transaction; 
and  (4)  computing  a  refund  of  unearned 
interest  by  a  method  that  is  less 
favorable  to  the  consumer  than  the 
actuarial  method,  as  defined  by  section 
933(d)  of  the  Housing  and  Community 
Development  Act  of  1992,  15  U.S.C. 
1615(dj.  Proposed  comment  37(b)(4)-2.i 
would  have  further  clarified  that 
“interest  accrual  amortization”  refers  to 
the  method  by  which  the  amount  of 
interest  due  for  each  period  (e.g., 
month)  in  a  transaction’s  term  is 
determined  and  notes,  for  example,  that 
“monthly  interest  accrual  amortization” 
treats  each  payment  as  made  on  the 
scheduled,  monthly  due  date  even  if  it 
is  actually  paid  early  or  late  (until  the 
expiration  of  any  grace  period).  The 
proposed  comment  also  would  have 
provided  an  example  where  a 
prepayment  penalty  of  $1,000  is 
imposed  because  a  full  month’s  interest 
of  $3,000  is  charged  even  though  only 
$2,000  in  interest  was  earned  in  the 
month  during  which  the  consumer 
prepaid. 


Proposed  comment  37(b)(4)-3  would 
have  clarified  that  a  prepayment  penalty 
does  not  include:  (1)  Fees  imposed  for 
preparing  and  providing  documents 
when  a  loan  is  paid  in  full,  whether  or 
not  the  loan  is  prepaid,  such  as  a  loan 
payoff  statement,  a  reconveyance 
document,  or  another  document 
releasing  the  creditor’s  security  interest 
in  the  dwelling  that  secures  the  loan;  or 
(2)  loan  guarantee  fees.  Proposed 
comment  37(b)(4)-4  would  have 
clarified  that,  with  respect  to  an 
obligation  that  includes  a  finance  charge 
that  does  not  take  into  account  each 
reduction  in  the  principal  balance  of  the 
obligation  (e.g.,  precomputed  finance 
charges),  §  1026.37(b)(4)  requires 
disclosure  of  whether  or  not  the 
consunjer  is  entitled  to  a  rebate  of  any 
finance  charge  if  the  obligation  is 
prepaid  in  full  or  part.  The  comment 
further  would  have  clarified  that  if  the 
transaction  involves  both  a 
precomputed  finance  charge  and  a . 
finance  charge  computed  by  application 
of  a  rate  to  an  unpaid  balance, 
disclosures  about  both  the  prepayment 
rebate  and  the  prepayment  penalty  are 
made  under  §  1026.37(b)(4)  as  one 
disclosure  to  the  question  required  by 
proposed  §  1026.37(b)(7).  The  comment 
would  have  provitied  the  example  that, 
if  in  such  a  transaction,  a  portion  of  the 
precomputed  finance  charge  will  not  be 
provided  as  a  rebate  and  also  a 
prepayment  penalty  based  on  the 
amount  prepaid  is  provided  for  by  the 
loan  contract,  both  disclosures  are  made 
under  proposed  §  1026.37(b)(4)  as  one 
aggregate  amount,  stating  the  maximum 
amount  and  time  period  under  proposed 
§  1026.37(b)(7).  The  comment  would 
have  further  clarified  that  if  the 
transaction  instead  provides  a  rebate  of 
the  precomputed  finance  charge  upon 
prepayment,  but  imposes  a  prepayment 
penalty  based  on  the  amount  prepaid, 
the  disclosure  that  would  have  been 
required  by  proposed  §  1026.37(b)(4)  is 
an  affirmative  answer  and  the 
information  required  by  proposed 
■§  1026.37(b)(7).  This  proposed  comment 
would  have  incorporated  existing 
guidance  in  Regulation  Z  commentary 
regarding  disclosure  of  whether  the 
consumer  is  entitled  to  a  rebate  of 
finance  charges  that  do  not  take  into 
account  each  reduction  in  principal 
balance.  See  comments  18(k)-2  and  -3 
and  18(k)(2)-l.  The  Bureau  also 
proposed  comment  37(b)(4)-5,  which 
would  have  referenced  comment  18(k)- 
1  for  additional  guidance  on 
prepayment  penalties. 

In  the  proposal,  the  Bureau  stated  its  . 
expectation  to  coordinate  the  definition 
of  prepayment  penalty  in  proposed 


§  1026.37(b)(4)  with  the  definitions  in 
the  Bureau’s  other  pending  rulemakings 
mandated  by  the  Dodd-Frank  Act 
concerning  ahility-to-repay,  high-cost 
mortgages  under  HOEPA,  and  mortgage 
servicing.  Since  the  proposal,  the 
Bureau  has  finalized  each  of  those 
rulemakings  and  the  2013  ATR  Final 
Rule  included  a  definition  of 
prepayment  penalty  for  closed-end 
transactions  which  was  cross-referenced 
by  the  2013  HOEPA  Final  Rule  and  the 
2013  TILA  Mortgage  Servicing  Final 
Rule.  The  Bureau  stated  its  belief  in  the 
proposal  that,  to  the  extent  consistent 
with  consumer  protection  objectives, 
adopting  a  consistent  definition  of 
“prepayment  penalty”  across  its  various 
pending  rulemakings  affecting  closed- 
end  mortgages  will  facilitate 
compliance. 

The  definition  of  prepayment  penalty 
as  finalized  in  the  2013  ATR  Final  Rule 
is  substantially  similar  to  the  definition 
proposed  in  the  Board’s  2011  ATR 
proposal  and  thus  to  the  one  proposed 
in  the  TILA-RESPA  Proposal  as 
§  1026.37(b)(4).  That  definition,  adopted 
as  §  1026.32(b)(6)(i)  is: 

For  a  closed-end  credit  transaction, 
prepayment  penalty  means  a  charge  imposed 
for  paying  all  or  part  of  the  transaction’s 
principal  before  the  date  on  which  the 
principal  is  due,  other  than  a  waived,  bona 
fide  third-party  charge  that  the  creditor 
imposes  if  the  consumer  prepays  all  of  the 
transaction’s  principal  sooner  than  36 
months  after  consummation,  provided, 
however,  that  interest  charged  consistent 
with  the  monthly  interest  accrual 
amortization  method  is  not  a  prepayment 
penalty  for  extensions  of  credit  insured  by 
the  Federal  Housing  Administration  that  are 
consummated  before  January  21,  2015. 

There  are  two  significant  differences 
between  the  definition  proposed  in 
§  1026.37(b)(4)  and  the  one  adopted  in 
the  2013  ATR  Final  Rule.  First,  the  ATR 
Final  Rule  definition  excludes  a  bona 
fide  third-party  charge  that  the  creditor 
imposes  if  the  consumer  prepays  all  of 
the  transaction’s  principal  sooner  than 
36  months  after  consummation.  This 
clause  was  intended  to  permit  creditors 
to  grant  consumers  conditional  fee 
waivers  at  closing  that  the  creditors 
could  recoup  if  the  consumer  repaid  the 
loan  in  full  early.  78  FR  6407,  6444  (Jan. 
30,  2013).  The  2013  ATR  Final  Rule 
included  this  clause  after  receiving 
comments  from  industry,  particularly 
credit  unions,  arguing  that  conditional 
fee  waivers  benefitted  consumers  and 
that  creditors  should  be  able  to  recoup 
them  upon  a  consumer’s  prepayment  to 
compensate  for  fixed  costs  associated 
with  originating  the  loan  transaction.  Id. 
The  Bureau  received  similar  comments 
from  industry  regarding  the  definition  of 
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prepayment  penalty  in  proposed 
§  1026.37(b)(4). 

The  second  difference  in  the 
definition  of  prepayment  penalty 
adopted  by  the  2013  ATR  Final  Rule  is 
the  exclusion  of  interest  charged 
consistent  with  the  monthly  interest 
accrual  amortization  method  for 
extensions  of  credit  insured  by  the  FHA 
that  are  consummated  before  January 
21.  2015.  That  clause  was  intended  to 
address  industry  comments  noting  that 
credit  insured  by  the  FHA  treats  the 
loan  balance  as  outstanding  for  a  period 
of  time  after  prepayment  in  full  and 
would  always  meet  the  proposed 
definition  of  prepayment  penalty.  78  FR 
6407,  6445  ()an.  30,  2013).  The  2013 
ATR  definition  of  prepayment  penalty 
in  §  1026.32(b)(6)(i)  excludes  FHA  loans 
consummated  before  January  21,  2015, 
based  on  HUD’s  representations  to  the 
Bureau  that  HUD  will  engage  in 
rulemaking  to  end  its  practice  of 
imposing  interest  charges  on  consumers 
for  the  balance  of  the  month  in  which 
consumers  prepay  in  full  by  that  date. 

Id.  The  Bureau  also  received  comments 
from  industry  regarding  the  fact  that  the 
definition  of  prepayment  penalty  in 
proposed  §  1026.'37(b)(4)  would  apply  to 
all  FHA  loans.- 

In  accordance  with  the  Bureau’s 
intent,  as  stated  in  the  proposal,  to 
coordinate  the  definition  of  prepayment 
penalty  for  the  integrated  disclosures 
with  other  Bureau  rulemakings,  and  in 
light  of  the  fact  that  the  definition  of 
prepayment  penalty  adopted  by  the  ‘ 
2013  ATR  Final  Rule  addresses 
comments  also  received  in  response  to 
the  definition  proposed  in 
§  1026.37(b)(4),  the  Bureau  is  revising 
§  1026.37(b)(4)  to  conform  to  the 
definition  of  prepayment  penalty  in 
§  1026.32(b)(6)(i),  as  amended  by  the 
2013  ATR  Final  Rule.  The  Bureau  is 
adopting  revised  §  1026.37(b)(4) 
pursuant  to  the  legal  authority  described 
above  and  in  the  proposal.  Revised 
§  1026.37(b)(4)  provides  that  a  • 

prepayment  penalty  is  a  charge  imposed 
for  paying  all  or  part  of  a  transaction’s 
principal  before  the  date  on  which  the 
principal  is  due,  other  than  a  waived, 
bona  fide  third-party  charge  that  the 
creditor  imposes  if  the  consumer 
prepays  all  of  the  transaction’s  principal 
sooner  than  36  months  after 
consummation.  The  Bureau  is  also 
revising  comment  37(b)(4)-2.ii  to 
similar  effect.  The  Bureau  is  not 
including  in  revised  §  1026.37(b)(4), 
however,  the  exclusion  in 
§  1026.32(b)(6)  for  FHA  loans  in  which 
interest  charges  are  imposed  on 
consumers  for  the  balance  of  the  month 
in  which  consumers  prepay  in  full.  This 
final  rule  must  be  implemented  by 


August  1,  2015,  which  is  after  the 
January  21,  2015  date  by  which  HUD 
has  stated  it  will  amend  its  rules  related 
to  this  practice.  Accordingly,  the  Bureau 
expects  that  by  the  time  §  1026.37(b)(4) 
is  effective  (see  part  VI  above  for  a 
discussion  of  the  effective  date  of  this 
rulemaking),  FHA  loans  will  no  longer 
meet  the  definition  of  prepayment 
penalty  as  a  matter  of  course.  To  the 
extent  that  HUD’s  rulemaking  plans 
change,  the  Bureau  will  revisit 
§  1026.37(b)(4). 

One  industry  commenter  requested 
guidance  on  whether  the  definition  of 
prepayment  penalty  includes  monthly 
interest  due  when  a  loan  is  paid  off. 
Another  industry  commenter  objected  to 
the  Bureau’s  inclusion  of  a  minimum 
finance  charge  in  a  simple  interest 
transaction  in  proposed  comment 
37(b)(4)-2.iii  because  such  charges  are 
“soft  charges”  that  reflect  the  cost  of 
doing  business.  With  respect  to  monthly 
interest  due  when  a  loan  is  paid  off, 
interest  charges  already  due  under  the 
terms  of  the  legal  obligation,  as  long  as 
not  applied  to  any  principal  after  the 
consumer’s  prepayment,  would  not 
meet  the  definition  of  prepayment 
penalty  in  §  1026.37(b)(4),  as  adopted. 
Regarding  “soft  charges,”  the  Bureau  is 
not  persuaded  that  beoause  such  a 
charge  is  a  “cost  of  doing  business,”  it 
should  not  be  disclosed  as  a  prepayment 
penalty. 

The  Bureau  did  not  receive  any 
comments  regarding  proposed 
comments  37(b)(4)-l  through  5  and  is 
adopting  them  substantially  as 
proposed,  except  that  the  Bureau  is 
making  minor  modifications  to 
comments  37(b)(4)-l  and  -4  for  clarity 
and  is  revising  comment  37(b)(4)— 2. ii  to 
provide  that  the  term  prepayment 
penalty  does  not  include  a  waived  bona 
fide  third-party  charge  imposed  by  the 
creditor  if  the  consumer  pays  all  of  a 
covered  transaction’s  principal  before 
the  date  on  which  the  principal  is  due 
sooner  than  36  months  after 
consummation,  in  accordance  with 
revised  §  1026.37(b)(4).  Similarly,  in 
order  to  coordinate  the  definition  of 
prepayment  penalty  in  this  final  rule 
with  other  Bureau  rulemakings  for  the 
reasons  discussed  above,  the  Bureau  is 
revising  comment  37(b)(4)-3  non- 
substantively  only  to  conform  it  to 
comment  1026.32(b)(6)-2  as  finalized  in 
the  2013  ATR  Final  Rule.  The  Bureau 
sought  comment  in  the  proposal  on 
whether  a  minimum  finance  charge 
should  be  listed  as  an  example  of  a 
prepayment  penalty  and  whether  loan 
guarantee  fees  should  be  excluded  from 
the  definition  of  prepayment  penalty. 
The  Bureau  did  not  receive  any 
comments  regarding  loan  guarantee  fees. 


As  an  additional  part  of  this  effort  to 
adopt  a  consistent  regulatory  definition 
of  “prepayment  penalty,”  the  Bureau  is 
also  adopting  certain  conforming 
revisions  to  §  1026. 18(k)  and  associated 
commentary,  as  discussed  earlier  in  the 
section-by-section  analysis  of  the 
revised  §  1026.18(k). 

For  the  reasons  stated  and  based  on 
the  legal  authority  discussed  above  and 
in  the  proposal,  the  Bureau  is  adopting 
§  1026.37(b)(4)  as  revised.  For  the 
reasons  stated  above,  the  Bureau  is 
further  revising  comments  37(b)(4)-l, 
-2.ii,  -3  and  -4.  The  Bureau  is  adopting 
comments  37(b)(4)-2.i,  -2.iii,  and  -2.iv 
as  proposed. 

37(b)(5)  Balloon  Payment 

TILA  section  128(a)(6)  requires 
disclosure  of  the  number,  amount,  and 
due  dates  or  period  of  payments 
scheduled  to  repay  the  loan.  Currently, 
for  closed-end  transactions  secured  by 
real  property  qj:  a  dwelling.  Regulation 
Z  requires  balloon  payments  to  be 
disclosed  only  in  connection  with  the 
interest  rate  and  payment  summary 
table  required  by  §  1026. 18(s).  For 
federally  related  mortgage  loans, 

§  1024.7(d)  of  Regulation  X  requires  the 
RESPA  GFE  to  state  in  the  summary 
table  on  page  1  whether  or  not  the  loan 
has  a  balloon  payment  with  the  text, 
“Does  your  loan  have  a  balloon 
payment?” 

Pursuant  to  its  authority  under  TILA 
section  128(a)(6),  TILA  section  105(a), 
RESPA  section  19(a),  and  Dodd-Frank 
Act  section  1032(a),  the  Bureau 
proposed  §  1026.37(b)(5),  which  would 
have  required  disclosure  of  whether  the 
credit  transaction  requires  a  balloon 
payment,  as  defined  within  the 
provision.  This  disclosure  would  have 
been  provided  in  the  Loan  Terms  table, 
labeled  “Balloon  Payment.”  As 
discussed  below,  under  proposed 
§  1026.37(b)(7),  the  existence  or  non¬ 
existence  of  a  balloon  payment 
provision  is  indicated  by  a  “yes”  or 
“no’‘  answer  to  the  question,  “Does  the 
loan  have  these  features?”  In  the 
proposal,  the  Bureau  stated  that  in  its 
consumer  testing,  consumers  were  able 
to  determine  readily  whether  a  loan  had 
a  balloon  payment.  The  Bureau’s 
consumer  testing  further  indicated  that 
consumers  consider  whether  a  loan  has 
a  balloon  payment  to  be  an  important 
factor  in  evaluating  loans.  The  Bureau 
stated  its  belief  in  the  proposal  that  this 
disclosure  will  effectuate  the  purposes 
of  TILA  and  RESPA  because  it  will 
promote  the  informed  use  of  credit  and 
assure  a  meaningful  disclosure  to 
consumers,  and  thus,  will  benefit 
consumers  and  the  public  and  result  in 
more  effeqtive  advance  disclosure. 
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Definition  of  Balloon  Payment 

Sections  1412  and  1432(b)  of  the 
Dodd-Frank  Act  both  define  “balloon 
payment”  as  “a  scheduled  payment  that 
is  more  than  twice  as  large  as  the 
average  of  earlier  scheduled  payments.” 
These  definitions  are  incorporated  into 
TILA  sections  129C(b){2)(A)(ii)  and 
129(e),  respectively.  15  U.S.C. 
1639c(b)(2)(A)(ii),  i639(e).  Regulation  Z 
§  1026.18(s)(5)(i),  however,  defines 
“balloon  payment”  as  “a  payment  that 
is  more  than  two  times  a  regular 
periodic  payment.” 

The  Board’s  2011  ATR  Proposal 
implementing  section  1412  of  the  Dodd- 
Frank  Act  incorporates  Regulation  Z’s 
existing  definition  of  “balloon 
payment”  in  §  1026.18(s)(5)(i)  rather 
than  the  definition  in  section  1412.  See 
proposed  §226.43(e)(2)(i)(C),  76  FR 
27390,  27484.  The  Board  noted  that  this 
definition  is  substantially  similar  to  the 
statutory  one,  except  that  it  uses  as  its 
benchmark  any  regular  periodic 
payment  rather  than  Jhe  average  of 
earlier  scheduled  payments.  76  FR 
27455.  The  Board  also  reasoned  that 
incorporating  the  Regulation  Z,  rather 
than  Dodd-Frank  Act,  definition  of 
“balloon  payment”  facilitates 
compliance  by  affording  creditors  a 
single  definition  of  the  term  within 
Regulation  Z.  Id.  at  27456. 

As  described  in  the  proposal,  by 
defining  “balloon  payment”  in  the  2011 
ATR  Proposal  based  on  the  Regulation 
Z  definition,  the  Board  proposed  to 
adjust  the  Dodd-Frank  Act  statutory 
definition.  In  doing  so,  the  Board  stated 
that  it  was  relying  on  TILA  section 
105(a)  authority  to  make  such 
adjustments  for  all  or  any  class  of 
transactions  as  in  the  judgment  of  the 
Board  are  necessary  or  proper  to 
facilitate  compliance  with  TILA.  Id.;  15 
U.S.C.  1604(a).  The  class  of  transactions 
for  which  the  adjustment  was  proposed 
encompassed  all  transactions  covered 
by  the  2011  ATR  Proposal,  i.e.,  closed- 
end  consumer  cjedit  transactions  that 
are  secured  by  a  dwelling.  The  Board, 
however,  solicited  comment  on  the 
appropriateness  of  the  proposed 
adjustment.  The  Board  also  stated  that 
the  proposed  adjustment  was  supported 
by  the  Board’s  authority  under  TILA 
section  129B(e)  to  condition  terms,  acts, 
or  practices  relating  to  residential 
mortgage  loans  that  the  Board  finds 
necessary  or  proper  to  facilitate 
compliance.  15  U.S.C.  1639b(e). 

In  view  of  the  different  definitions  of 
“balloon  payment”  between  the  Dodd- 
Frank  Act  and  Regulation  Z  and  the 
approach  taken  by  the  Board  in  the  2011 
ATR  Proposal,  and  based  on  the 
Bureau’s  authority  under  TILA  section 


105(a)  and  Dodd-Frank  Act  sections 
1032(a),  and  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b), 
the  Bureau  proposed  a  definition  of 
“balloon  payment”  in  §  1026.37(b)(5) 
that  largely  incorporates  the  Existing 
Regulation  Z  definition  in 
§  1026.18(s)(5)(i),  i.e.,  a  payment  that  is 
more  than  two  times  a  regular  periodic 
payment.  For  the  reasons  discussed 
below,  the  Bureau  stated  its  belief  in  the 
proposal  that  the  proposed  definition 
will  promote  the  informed  use  of  credit 
and  facilitate  compliance  with  TILA, 
consistent  with  TILA  section  105(a).  In 
addition,  the  Bureau  stated  its  belief 
that  this  definition  will  enhance 
consumer  understanding  of  the  costs, 
benefits,  and  risks  associated  with  the 
transaction  in  light  of  the  facts  and 
circumstances  (consistent  with  Dodd- 
Frank  Act  section  1032(a)),  and  improve 
consumers’  awareness  and 
understanding  of  residential  mortgage 
transactions,  which  is  in  the  interest  of 
consumers  and  the  public  (consistent 
with  Dodd-Frank  Act  section  1405(b)). 

The  proposed  definition  in 
§  1026.37(b)(5)  would  have  revised  the 
current  regulatory  language  in 
§  1026.18(s)(5)(i)  to  state  that  a  balloon 
payment  cannot  be  a  regular  periodic 
payment.  This  revision  was  intended  to 
prevent  a  regular  periodic  payment 
following  a  scheduled’ or  permitted 
payment  increase  under  the  terms  of  a 
loan  contract  (e.g.,  based  on  a  rate 
adjustment  under  an  adjustable  rate 
loan)  from  being  characterized  as  a 
balloon  payment.  The  proposed 
definition  would  have  applied  to  all 
transactions  subject  to  proposed 
§  1026.19(e).  The  Bureau  stat.ed  in  the 
proposal  that  it  recognized  that  this 
proposed  definition  deviates  from  that 
prescribed  in  the  Dodd-Frank  Act. 
However,  for  the  reasons  set  forth  in  the 
2011  ATR  Proposal,  the  Bureau  stated 
its  belief  that  adopting  a  consistent 
definition  within  Regulation  Z  will 
promote  the  informed  use  of  credit  and 
facilitate  compliance  and,  therefore,  will 
also  benefit  consumers  and  the  public. 
See  76  FR  27456. 

Proposed  comment  37(b)(5)-l  would 
have  clarified  that  the  “regular  periodic 
payment!’  used  to  determine  whether  a 
payment  is  a  “balloon  payment”  for 
purposes  of  §  1026.37(b)(5)  is  the 
payment  of  principal  and  interest  (or 
interest  only,  depending  on  the  loan 
features)  payable  under  the  terms  of  the 
loan  contract  for  two  or  more  unit- 
periods  in  succession.  The  comment 
also  would  have  clarified  that  all  regular 
periodic  payments  during  the  loan  term 
are  used  to  determine  whether  a 
particular  payment  is  a  balloon 
payment,  regardless  of  whether  the 


regular  periodic  payments  change 
during  the  loan  term  due  to  rate 
adjustments  or  other  payment  changes 
permitted  or  required  under  the  loan 
contract.  In  other  words,  proposed 
comment  37(b)(5)-l  would  have 
clarified  that  if  the  particular  payment 
is  more  than  two  times  any  one  regular 
periodic  payinent  during  the  loan  term, 
it  is  disclosed  as  a  balloon  payment 
under -§  1026.37(b)(5)  unless  the 
particular  paynient  itself  is  a  regular 
periodic  payment.  Proposed  comment 
37(b)(5)-l.i  would  have  given  an 
example  of  a  step-rate  mortgage  with 
two  different  regular  periodic  payment 
amounts.  Proposed  comment  37(b)(5)- 
l.ii  would  have  clarified  the  definition 
of  “regular  periodic  payment”  in  the 
context  of  a  loan  with  an  adjustable  rate, 
where,  under  the  terms  of  the  loan 
contract,  the  regular  periodic  payments 
may  increase  after  consummation,  but 
the  amounts  of  such  payment  increases 
(if  any)  are  unknown  at  the  time  of 
consummation.  In  such  instance,  the 
proposed  comment  would  have  clarified 
that  the  “regular  periodic  payments”  are 
based  on  the  fully-indexed  rate,  except 
as  otherwise  determined  by  any 
premium  or  discounted  rates,  the 
application  of  any  interest  rate 
adjustment  caps,  or  any  other  known, 
scheduled  rates  under  the  terms 
specified  in  the  loan  contract.  The 
proposed  comment  also  would  have 
referred  to  the  analogous  guidance 
provided  in  current  comments  17(c)(1)— 

8  and  -10,  and  given  an  example  of  an 
adjustable  rate  mortgage  with  two 
different  periodic  payment  amounts. 

Proposed  comment  37(b)(5)-l.iii 
would  have  clarified  that  for  a  loan  with 
a  negative  amortization  feature,  the 
“regular  periodic  payment”  does  not 
take  into  account  the  possibility  that  the 
consumer  may  exercise  an  option  to 
make  a  payment  greater  than  the 
minimum  scheduled  periodic  payment, 
Proposed  comment  37(b)(5)-l.iv  would 
have  clarified  that,  for  purposes  of 
§  1026.37(c),  §  1026.37(b)(5)  governs  the 
threshold  determination  of  whether  a 
loan  has  a  balloon  payment  feature,  but 
§  1026.37(c)  governs  the  disclosure  of 
balloon  payments  in  the  “Projected 
Payments”  table  under  that  section.  The 
definition  of  balloon  payment  in 
proposed  §  1026.37(b)(5)  would  have 
included  the  payments  of  a  single  or 
double  payment  transaction.  Proposed 
comment  37(b)(5)-2  would  have 
provided  clarification  regarding  such 
single  and  double-payment  transactions, 
which  require  a  single  payment  due  at 
maturity  or  only  two  payments  during 
the  loan  term,  and  do  not  require  regular 
periodic  payments.  The  comment  would 
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have  clarihed  that  a  single  payment 
transaction  does  not  have  regular 
periodic  payments,  because  regular 
periodic  payments  must  be  made  two  or 
more  unit-periods  in  succession  (see 
proposed  comment  37(b)(5)-l, 
described  above).  The  comment  would 
have  further  clarified  that  while  a  loan 
with  only  two  scheduled  payments, 
depending  on  the  circumstances,  may 
have  regular  periodic  payments  (e.g.,  if 
the  two  payments  are  made  during  the 
last  month  of  years  one  and  two  of  a 
two-year  loan  term),  there  is  no  third 
payment  that  could  potentially  be  the 
balloon  payment  (i.e.,  a  payment  that  is 
more  than  twice  the  amount  of  the 
regular  periodic  payments).  The  Bureau 
stated  its  belief  in  the  proposal  that  the 
payments  of  such  transactions  are 
essentially  equivalent,  economically 
and  practically,  from  the  perspective  of 
a  consumer,  to  a  balloon  payment.  The 
proposed  comment  would  have  clarified 
that  notwithstanding  the  fact  that  there 
is  no  regular  periodic  payment  to 
compare  such  single  or  double 
payments  to,  any  payment  in  a  single 
payment  transaction  or  a  transaction 
with  only  two  scheduled  payments  is  a 
“balloon  payment”  under 
§  1026.37(b)(5).  In  the  proposal,  the 
Bureau  sought  comment  on  whether  the 
definition  of  balloon  payment  in 
proposed  §  1026.37(b)(5)  should  be 
revised  to  exclude  any  particular  type  of 
payment. 

A  document  preparation  company 
commented  that  the  clarification  in 
proposed  comment  37(b)(5)-l  that  a 
payment  is  a  balloon  payment  if  it  is 
more  than  tw'o  times  any  one  regular 
periodic  payment  is  a  departure  from 
the  existing  definition  of  balloon 
payment  in  §  1026.18(s)(5)  which 
defines  balloon  payment  as  one  that  is 
more  than  two  times  a  regular  periodic 
payment.  The  commenter  requested  that 
the  definition  adopted  in  §  1026.37(b)(5) 
conform  with  the  existing  definition.  A 
document  preparation  company 
requested  guidance  on  how  to  disclose 
an  adjustable  rate  transaction,  which 
does  not  adjust  the  regular  periodic 
payment  but  would,  if  the  rate 
increased,  increase  only  the  final 
payment.  In  response  to  the  Bureau’s 
solicitation  of  comments  on  whether 
any  particular  payments  should  be  ' 
excluded  from  the  definition,  several 
industry  commenters  noted  that  the 
proposed  balloon  payment  definition 
and  commentary  would  render  a  final 
payment  that  is  only  slightly  higher 
than  a  regular  periodic  payment  because 
of  rounding  a  balloon  payment.  Those 
commenters  opined  that  such  a  result 
would  be  confusing  to  the  consumer 


and  could  produce  inconsistent  results 
within  different  sections  of  the 
integrated  disclosures  because  proposed 
comment  37(c)(l)(i)  treated  such 
rounded  final  payments  as  regular 
periodic  payments  for  purposes  of  the 
Projected  Payments  table. 

In  the  proposal,  the  Bureau  stated  its 
intent  to  coordinate  the  definition  of 
balloon  payment  in  propbsed 
§  1026.37(b)(5)  with  the  definitions  of 
balloon  payment  in  the  Bureau’s  other 
pending  rulemakings  under  the  Dodd- 
Frank  Act  concerning  ability-to-repay 
and  high-cost  niortgages  under  HOEPA. 
As  noted  above  regarding  prepayment 
penalty,  since  the  proposal,  the  Bureau 
has  issued  both  the  2013  ATR  Final 
Rule  and  the  2013  HOEPA  Final  Rule. 
The  2013  ATR  Final  Rule  did  not 
include  its  own  definition  of  balloon 
payment  but  instead  cross-referenced 
the  existing  definition  in 
§  1026.18(s)(5)(i).  The  2013  HOEPA 
Final  Rule  revised  another  definition  of 
balloon  payment  found  in 
§  1026.32(d)(1),  but  the  final  HOEPA 
definition  in  that  section  is  identical  to 
the  one  in  existing  §  1026.18(s)(5)(i).  In 
order  to  coordinate  with  and  use  the 
same  definition  of  balloon  payment 
across  these  rulemakings,  the  Bureau  is 
revising  proposed  §  1026.37(b)(5)  to 
delete  the  requirement  that  a  balloon 
payment  cannot  itself  be  a  periodic 
payment,  The  definition  of  balloon 
payment  as  adopted  in  §  1026.37(b)(5)  is 
now  identical  t6  the  existing  definition 
in  §  1026.18(s)(5)(i).  The  Bureau  is 
retaining  the  clarification  that  a  balloon 
payment  cannot  itself  be  a  periodic 
payment  in  final  comment  37(b)(5)-l, 
however,  because  it  believes  such  fact  is 
inherent  in  its  definition. 

With  respect  to  the  comment  that  the 
proposed  definition  of  balloon  payment 
is  a  departure  from  the  existing 
definition  in  §  1026.18(s)(5)(i),  the 
Bureau  does  not  believe  that  the 
definition  as  adopted  §  1026.37(b)(5), 
and  as  clarified  in  comment  37(b)(5)-l, 
differs  in  any  material  way  from  that  in 
existing  §  1026.18(s)(5)(i).  Indeed,  the 
definition  of  balloon  payment  as 
finalized  in  §  1026.37(b)(5)  is  identical 
to  that  in  §  1026.18(s)(5)(i).  Moreover, 
the  commenter  admitted  that  the 
existing  definition  in  §  1026.18(s)(5)(i)  is 
not  clear  regarding  which  payment  is 
the  baseline  for  purposes  of  the  balloon 
payment  definition  when  periodic 
payments  change  over  time,  such  as 
where  the  transaction  has  an  adjustable 
rate.  The  Bureau  interprets  existing 
§  1026.18(s)(5)(i)  as  defining  balloon 
payment  as  a  payment  that  is  more  than 
two  times  any  one  periodic  payment. 
The  Bureau  is  simply  clarifying  that 
understanding  in  comment  37(b)(5)-l 


for  purposes  of  the  integrated  disclosure 
requirements. 

As  noted  in  the  proposal,  the  Bureau 
recognized  that  these  additional 
clarifications  may  result  in  more 
payments  being  disclosed  as  balloon 
payments  than  under  the  current 
regulatory  definition.  The  Bureau  stated 
its  belief  in  the  proposal,  however,  that 
more  frequent  disclosure  of  balloon 
payment  terms  facilitates  the  informed 
use  of  credit,  ensures  that  the  features 
of  mortgage  loan  products  initially  and 
over  their  terms  are  fully,  accurately, 
and  effectively  disclosed  to  consumers 
in  a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  loan  products  in 
light  of  the  facts  and  circumstances,  and 
improves  consumers’  awareness  and 
understanding  of  residential  mortgage 
transactions,  which  is  in  the  interest  of 
consumers  and  the  public.  Furthermore, 
the  Bureau  stated  in  the  proposal  its 
belief  that  a  payment  that  is  twice  any 
one  regular  periodic  payment  using  the 
regulatory  definition,  as  revised  in  the 
proposed  rule,  would  be  equal  to  or  less 
than  a  payment  that  is  twice  the  average 
of  earlier  scheduled  payments  using  the 
statutory  definition. 

The  Bureau  notes  that  the  range  of 
scheduled  payment  amounts  under  the 
first  approach  is  more  limited  and 
defined.  For  example,  if  the  regular 
periodic  payment  is  $200,  a  payment  of 
greater  than  $400  would  constitute  a 
balloon  payment.  Under  the  statutory 
definition,  however,  the. threshold 
amount  for  a  balloon  payment  could  be 
greater  than  $400  if,  for  example,  the 
regular  periodic  payments  were 
increased  by  $100  each  year.  Under  this 
scenario,  the  amount  constituting  a 
“baUoon  payment”  could  increase  witR 
the  incremental  increase  of  the  average 
of  earlier  scheduled  payments.  The 
Bureau  stated  its  belief  in  the  proposal 
that  under  the  existing  regulatory 
definition,  as  revised  by  the  proposed  • 
rule,  consumers  would  have  a  better 
understanding  of  the  highest  possible 
regular  periodic  payment  in  a 
repayment  schedule  and  may 
experience  less  “payment  shock”  as  a 
result.  Therefore,  the  Bureau  stated  its 
belief  that  the  existing  regulatory 
definition  may  better  protect  consumers 
and  would  be  in  their  interest.  In 
addition,  the  Bureau  stated  its  belief  in 
the  proposal  that  the  definition  of 
“balloon  payment”  based  on  the 
existing  regulatory  definition  would 
facilitate  and  simplify  compliance  by 
eliminating  the  need  to  average  earlier 
scheduled  payments. 

To  address  the  commenter’s  concern 
about  disclosing  adjustable  rate 
transactions  that  do  not  adjust  the 
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regular  periodic  payment  but  only 
increase  the  final  payment,  the  Bureau 
is  revising  comment  37(b)(5)-l.ii  to 
clarify  that  the  amount  of  the  final 
payment  for  purposes  of  the  balloon 
payment  determination  is  based  on  the 
fully-indexed  rate,  except  as  otherwise 
determined  by  any  premium  or 
discounted  rate  caps,  or  any  other 
known,  scheduled  rates  under  the  terms 
specified  in  the  loan  contract. 

With  respect  to  the  comment  that  the 
proposed  definition  of  balloon  payment 
could  include  rounded  final  payments,' 
the  Bureau  believes  that  disclosing  a 
final  payment  that  differs  from  a  regular 
periodic  payment  only  because  of 
rounding  as  a  balloon  payment  would 
not  be  beneficial  for  consumers. 
Accordingly,  the  Bureau  is  adding 
comment  37(bK5)-l.iv,  which  tracks  the 
language  in  comment  37(c)(l)(i)-l  and 
clarifies  that  a  final  payment  that  differs 
from  other  regular  periodic  payments 
because  of  rounding  to  account  for 
payment  amounts  including  fractions  of 
cents  is  still. a  regular  periodic  payment 
and  need  not  be  disclosed  as  a  balloon 
payment. 

For  the  reasons  discussed,  and 
pursuant  to  the  authority  discussed  in 
the  proposal  and  above,  the  Bureau  is 
adopting  §  1026.37(b)(5)  as  revised  to 
conform  the  definition  of  balloon 
payment  with  that  in  existing 
§  1026.18(s)(5)(i).  The  Bureau  is 
adopting  comment  37(b)(5)-l 
substantially  as  proposed  but  with 
minor  modifications  for  clarity.  For  the 
reasons  discussed  above,  the  Bureau  is 
revising  comment  37(b)(5)-l.ii  to 
address  an  adjustable  interest  rate  loan 
that  adjusts  only  the  final  payment  and 
not  the  regular  periodic  payments.  As 
discussed  above,  the  Bureau  is  adopting 
new  comment  37(b)(5)-l.iv  to  address  a 
final  payment  that  differs  from  other 
regular  periodic  payments  because  of 
rounding.  The  Bureau  did  not  receive 
any  comments  regarding  proposed 
comments  37(b)(5)-l.i,  -l.iii,  -l.iv  or  -2 
and  is  adopting  them  as  proposed, 
except  that  proposed  comment  37(b)(5)- 
l.iv  is  renumbered  as  comment 
37(b)(5)-l.v. 

37(b)(6)  Increases  After  Consummation 

TILA  section  128(b)(2)(C)(ii)  requires, 
for  closed-end  credit  transactions 
secured  by  a  dwelling  in  which  the 
interest  rate  or  payments ‘may  vary,  the 
disclosure  of  examples  of  adjustments  to 
the  regular  required  payment  based  on 
changes  in  the  interest  rates,  including 
the  maximum  payment  amount  of  the 
regular  required  payments  based  on  the 
maximum  interest  rate  under  the 
contract.  TILA  section  128(b)(2)(C)(ii) 
also  requires  the  Bureau  to  conduct 


consumer  testing  to  determine  the 
appropriate  format  for  providing  the 
disclosures  required  under  this 
subparagraph  so  that  such  disclosures 
can  be  easily  understood,  including  the 
fact  that  the  initial  regular  payments  are 
for  a  specific  time  period  and  will  end 
on  a  certain  date,  that  payments  may 
adjust  afterwards  to  a  higher  amount, 
and  that  there  is  no  guarantee  that  the 
borrower  will  be  able  to  refinance  to  a 
lower  amount.  Currently,  Regulation  Z’s 
disclosures  for  closed-end  credit 
transactions  secured  by  real  property  or 
a  dwelling  require  information  about 
whether  the  interest  rate,  periodic 
principal  and  interest  payment,  and 
loan  amount  can  change.  The 
disclosures  are  given  in  the  intere.st  rate 
and  payment  table  required  by 
§  1026. 18(s).  For  federally  related 
mortgage  loans,  §  1024.7(d)  of 
Regulation  X  requires  this  information 
to  be  disclosed  in  the  summary  table  on 
page  1  of  the  RESPA  GFE,  as  affirmative 
or  negative  answers  to  the  questions 
“Can  your  interest  rate  rise,”  “Even  if 
you  make  payments  on  time,  can  your 
loan  balance  rise,”  and  “Even  if  you 
make  payments  on  time,  can  your 
monthly  amount  owed  for  principal, 
interest,  and  any  mortgage  insurance 
rise?” 

As  discussed  above  and  described  in 
the  proposal,  the  Bureau  conducted 
consumer  testing  of  prototype  mortgage 
disclosures  over  ten  rounds  prior  to 
issuing  the  TILA-RESPA  Proposal. 
During  each  round  of  testing,  consumers 
placed  significant  emphasis  when 
evaluating  loans  on  whether  the  loan 
amount,  interest  rate,  or  periodic 
principal  and  interest  payment  could 
increase,  the  amount  and  timing  of  such 
increases,  and  whether  they  were 
scheduled  increases  or  only  potential 
increases.  Accordingly,  the  Burpau 
stated  its  belief  in  the  proposal  that  this 
information  should  be  disclosed  so  that 
consumers  can  easily  find  and 
understand  it. 

The  Bureau  proposed  §  1026.37(b)(6) 
to  require  that  this  information  be 
disclosed  in  the  Loan  Terms  table. 
Specifically,  proposed  §  1026.37(b)(6) 
would  have  required  disclosure  of 
whether  the  amounts  required  to  be 
disclosed  by  §  1026.37(b)(1)  through  (3) 
may  increase.  If  those  amounts  may 
increase,  the  creditor  also  would  have 
been  required  to  disclose,  as  applicable; 
(i)  The  maximum  principal  balance  for 
the  transaction  and  the  date  when  the 
last  payment  for  which  the  principal 
balance  is  permitted  to  increase  will 
occur;  (ii)  the  frequency  of  interest  rate 
adjustments,  the  date  when  the  interest 
rate  begins  to  adjust,  the  maximum 
interest  rate  under  the  terms  of  the 


transaction,  and  the  first  adjustment  that 
could  result  in  the  maximum  interest 
rate;  (iii)  the  frequency  of  adjustments  tO' 
the  periodic  principal  and  interest 
payment,  the  date  when  the  principal 
and  interest  payment  begins  to  adjust, 
the  maximum  principal  and  interest 
under  the  transaction,  and  the  first 
adjustment  that  can  result  in  the 
maximum  principal  and  interest 
payment;  and  (iv)  the  periods  of  any 
features  that  permit  the  periodic 
principal  and  interest  payment  to  adjust 
without  an  adjustment  to  the  interest 
rate,  such  as  information  about  interest 
only  periods.  The  Bureau  also  stated  in 
the  proposal  that  it  understands  from  ■ 
industry  feedback  provided  in 
connection  with  the  Bureau’s 
stakeholder  outreach  that  some 
adjustable  rate  loans,  which  may  be 
more  prevalent  in  the  community  bank 
market,  may  be  structured  so  that  the 
periodic  principal  and  interest  payment 
is  fixed  and  increases  in  the  interest  rate 
increase  the  loan  term  instead  of  the 
payment.  Accordingly,  the  information 
required  by  proposed  §  1026.37(b)(6)(ii) 
also  would  have  included  a  statement  of 
that  fact  for  transactions  that  contain 
such  a  feature. 

The  Bureau  proposed  a  format  that 
provides  this  information  as  affirmative 
or  negative  answers  to  one 
comprehensive  question,  “Can  this 
amount  increase  after  closing?”  Under 
the  proposal,  the  answers  to  this 
question  would  have  been  capitalized 
and  in  bold  font.  In  addition,  bullet- 
pointed  text  immediately  to  the  right  of 
these  answers  would  have  provided  the 
maximum  amounts,  frequencies  of 
changes,  references  to  more  detailed 
information  disclosed  elsewhere  on  the 
form,  and  other  relevant  information. 
Bold  text  would  have  been  used  for 
important  information  in  these 
statements,  to  enable  consumers  to  see 
it  quickly.  Proposed  form  H-24  of 
appendix  H  to  Regulation  Z  would  have 
illustrated  the  disclosure  of  such 
information,  including  the  bullet- 
pointed  text  required  and  the  portions 
of  such  text  that  are  to  be  bolded.  The 
Bureau  tested  prototype  versions  of  this 
table  in  its  consumer  testing  pjior  to 
issuing  the  proposal.  During  testing, 
consumers  were  able  to  understand  and 
use  this  information  in  the  proposed 
format  when  evaluating  and  comparing 
terms  of  credit.  Based  on  these  results, 
the  Bureau  stated  its  belief  in  the 
proposal  that  this  format  will  enable 
consumers  to  find  the  information 
readily,  to  use  it  for  evaluating  and 
comparing  terms  of  credit,  and  to 
understand  the  information. 

Pursuant  to  TILA  section 
128(b)(2)(C)(ii)  and  the  Bureau’s 
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authority  under  TILA  section  105(a), 
RESPA  section  19(a),  Dodd-Frank  Act 
section  1032(a),  and  Dodd-Frank  Act 
1405(b),  the  Bureau  proposed 
§  1026.37(b)(6)  to  require  this 
information  in  the  Loan  Terms  table  and 
in  thd  format  required  to  be  used  by 
proposed  §  1026.37(o).  In  the  proposal, 
the  Bureau  stated  that  it  believed  that 
this  disclosure  will  effectuate  the 
purposes  of  TILA  because  it  will 
promote  the  informed  use  of  credit  and 
assure  a  meaningful  disclosure  to 
consumers,  and  thus,  will  benefit 
consumers  and  the  public.  The  Bureau 
stated  its  belief  in  the  proposal  that  this 
information  improves  consumer 
awareness  and  understanding  of 
residential  mortgage  loans  and  is  in  the 
interest  of  consumers  and  the  public, 
consistent  with  Dodd-Frank  Act  section 
1405(b).  The  Bureau  also  stated  its  belief 
that,  consistent  with  Dodd-Frank  Act 
section  1032(a),  this  requirement  may 
ensure  that  the  features  of  any  consumer 
financial  product  or  service,  both 
initially  and  over  the  term  of  the 
product  or  service,  are  fully,  accurately, 
and  effectively  disclosed  to  consumers 
in  a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 

In  addition,  like  HUD,  the  Bureau  stated 
in  the  proposal  that  it  believed  this 
information  is  important  to  consumer 
understanding  of  the  transaction  and  as  . 
a  result,  will  promote  more  effective 
advance  disclosure  of  settlement  costs 
and  should  be  provided  on  the 
disclosure. 

A  document  preparation  company 
and  a  national  trade  association 
representing  mortgage  lenders  requested 
guidance  on  how  to  disclose  interest 
rates  that  adjust  at  multiple  intervals.  A 
document  preparation  company  also 
requested  guidance  on  how  to  disclose 
.  preferred  rate  transactions,  third-party 
buydowns,  and  construction  loans  with 
different  features  for  the  construction 
and  permanent  phases  under 
§  1026.37(b)(6).  A  document  preparation 
company  requested  guidance  on 
whether  the  bullet  points  and  bolded 
font  used  in  form  H-24  at  appendix  H 
to  Regulation  Z  are  required  by 
§  1026.37(b)(6).  The  commenter 
requested  that  such  formatting  not  be 
required  because  both  bullets  and 
selective  bolding  can  be  difficult  and 
expensive  to  program. 

With  respect  to  interest  rates  that 
adjust  at  multiple  intervals,  consistent 
with  the  Bureau’s  revisions  to  the  loem 
product  disclosure  required  by 
§  1026.37(a)(10)  and  described  in  the 
section-by-section  analysis  of 
§  1026.37(a)(10)  above,  the  Bureau  is 


adding  commentary  to 
§  1026.37(b)(6)(ii)  to  clarify  that  if  there 
are  multiple  periods  of  adjustment  in  a 
transaction,  §  1026.37(b)(6)(ii)  requires 
disclosure  of  only  the  frequency  of  the 
first  interest  rate  adjustment.  Regarding 
disclosure  of  preferred  rate  transactions, 
consistent  with  existing  commentary  to 
§  1026.17(c),  the  disclosures  required  by 
§  1026.37(b)(6)  should  reflect  the  terms 
of  the  legal  obligation.  Similarly,  with 
regard  to  third-party  buydowns,  existing 
comment  17(c)-3  governs  disclosure  of 
such  transactions  and  would  require 
disclosure  of  the  rate  reflected  in  the 
credit  contract  between  the  consumer 
and  the  creditor.  If  the  rate  disclosed 
pursuant  to  comment  17(c)-3  can 
change  after  consummation, 

§  1026.37(b)(6)  requires  disclosure  of 
that  fact. 

Lastly,  regarding  construction-to- 
permanent  loans  that  contain  multiple 
transaction  phases,  existing 
§  1026.1 7(c)(6)(ii)  and  its  accompanying 
commentary  address  how  to  disclose 
construction-to-permanent  transactions . 
Section  1026.17(c)(6)(ii)  provides  that 
“[wlhen  a  multiple-advance  loan  to 
finance  the  construction  of  a  dwelling 
may  be  permanently  financed  by  the 
same  creditor,  the  construction  phase 
and  the  permanent  phase  may  be  treated 
as  either  one  transaction  or  more  than 
one  transaction.”  Accordingly,  a 
creditor  may  disclose  a  construction-to- 
permanent  loan  as  separate  transactions, 
with  different  disclosures  for 
§  1026.37(b)(6)  regarding  whether  the 
interest  rate  increases  after 
consummation.  Should  the  creditor  . 
choose  to  treat  the  construction-to- 
permanent  transaction  as  one 
transaction,  however,  §  1026.37(b)(6) 
would  require  disclosure  of  whether  the 
rate,  during  any  phase  of  the  complete 
transaction,  would  increase  from  the 
rate  at  consummation. 

The  Bureau  is  adding  commentary  to 
§  1026.37(b)(6)(iii)  to  clarify  that  if  there 
are  multiple  periods  of  adjustment  in  a 
transaction,  §  1026.37(b)(6)(iii)  requires 
disclosure  of  the  frequency  of  only  the 
first  adjustment  to  the  periodic 
principal  and  interest  payment.  The 
Bureau  is  further  clarifying  that 
§  1026.37(b)(6)(iii)  requires  that  the  first 
adjustment  be  disclosed,  regardless  of 
the  basis  for  the  first  adjustment.  In 
other  words,  where  the  periodic 
principal  and  interest  payment  may 
change  because  of  more  than  one -factor 
and  such  adjustments  are  on  different 
schedules,  the  frequency  disclosed  is 
the  adjustment  of  whichever  factor 
adjusts  first.  For  example,  where  the 
interest  rate  for  a  transaction  is  fixed 
until  year  six  and  then  adjusts  every 
three  years  but  also  has  a  negative 


amortization  feature  that  ends  in  year 
seven,  §  1026.37(b)(6)(iii)  requires 
disclosure  that  the  interest  rate  will 
adjust  every  three  years  starting.in  year 
six,  because  the  periodic  principal  and 
interest  payment  adjusts  based  on  the 
interest  rate  before  it  adjusts  based  on 
loan  amount.  The  Bureau  is  further 
adding  comment  37(b)(6)-l  which 
cross-references  comment  37(a)(10)-3 
for  guidance  on  how  to  disclose 
adjustments  after  consummation  that 
occur  after  a  period  that  does  not  equate 
to  number  of  whole  years. 

For  the  reasons  discussed  and  based 
on  the  legal  authority  discussed  above 
and  in  the  proposal,  the  Bureau  is 
adopting  §  1026.37(b)(6),  (b)(6)(ii),  and 
(b)(6)(iii)  substantially  as  proposed, 
with  minor  modifications  for  clarity. 

The  Bureau  is  revising  §  1026.37(b)(6)(i) 
to  move  to  comment  37(b)(6)(i)-l  the 
particular  phrases  that  comply  with  the 
requirement  to  indicate  in  the  Loan 
Terms  table  whether  the  maximum 
principal  balance  is  potential  or 
scheduled  to  occur.  The  Bureau  is 
further  revising,  the  phrase  that 
describes  a  scheduled  increase  to  “Goes 
as  high  as”  rather  than  “Will  go  as  high 
as”  to  use  more  plain  language  for  the 
integrated  disclosures.  The  Bureau  is 
also  adding  comments  37(b)(6)(ii)-l  and 
37(b)(6)(iii)-l  to  clarify  the  phrases  that 
comply  with  the  requirements  of 
§  1026.37(b)(6)(ii)  and  (iii),  respectively, 
and  to  include  additional  information 
regarding  changes  to  the  interest  rate 
and  periodic  principal  and  interest 
payment.' 

As  addressed  more  fully  in 
§  1026.37(o)(l)(ii)  and  §  1026.38(t)(l)(ii), 
all  disclosures  must  be  made  in  the 
same  order,  and  positioned,  relative  to 
the  master  headings,  headings, 
subheadings,  labels,  and  similar 
designations  in  the  same  manner,  as 
shown  in  form  H-24.  And  under 
§§  1026.37(o)(3)  and  1026.38(t)(3),  forms 
H-24  and  H-25,  respefctively,  are 
required  to  be  used  for  federally  related 
mortgage  loans.  Because  form  H-24,  as 
illustrated  by  forms  H-24(B)  through 
.  (F),  contains  bullet  points  and  bolded 
font  in  the  Loan  Terms  table  described 
in  §  1026.37(b)(6),  and  the  form  is 
required  to  be  used  under  §  1026. 37(o) 
for  federally  related  mortgage  loans,  the 
bullet  points  and  bolded  font  are 
required  for  such  transactions. 
Comments  37(b‘)(6)(i)-l,  37(b)(6)(ii)-l, 
and  37(b)(6)(iii)-l  provide  additional 
guidance  that  the  formatting  of  the 
phrases  in  form  H-24  of  appendix  H  is 
required  for  federally  related  mortgage 
loans  pursuant  to  §  1026.37(o)(3). 

In  the  Bureau’s  pre-proposal 
consumer  testing  of  the  integrated 
disclosures,  consumers  found  the 
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disclosures  required  by  §  1026.37(b)(6) 
beneficial.  See  Kleimann  Testing  Report 
at  161.  The  Bureau’s  Quantitative  Study 
of  the  integrated  disclosures  concluded 
that  the  format  of  the  disclosures 
performed  significantly  better  than  the 
current  disclosure  format  at  enabling 
consumers  to  identify  and  compare  the 
key  loan  terms,  including  the  interest 
rate  and  monthly  payment.  See 
Kleimann  Quantitative  Study  Report  at 
67.  Accordingly,  the  Bureau  believes 
that  the  benefits  to  consumers  of  this 
formatting  which  highlights  the  relevant 
information  outweighs  the  cost  of 
implementation.  Further,  for  the  reasons 
discussed,  the  Bureau  is  adding 
comments  37(h)(6)-l,  37(b)(6)(ii)-2,  and 
37(b)(6)(iii)-2  to  clarify  how  to  disclose 
periods  that  are  not  in  whole  years, 
interest  rates  that  adjust  at  multiple 
intervals,  and  periodic  principal  and 
interest  payments  that  adjust  at  multiple 
intervals. 

37(b)(7)  Details  About  Prepayment 
Penalty  and  Balloon  Payment 

Currently,  for  closed-end  credit 
transaction?  secured  by  real  property  or 
a  dwelling,  §  1026. 18(k)  of  Regulation  Z 
does  not  require  the  disclosure  of  the 
maximum  prepayment  penalty  that  may 
be  charged.  While  §  1026. 18(s)  currently 
requires  the  balloon  payment  that  may 
be  charged  on  a  loan  to  be  disclosed,  it 
is  not  required  to  be  disclosed  with 
other  key  terms  of  the  transaction.  For 
federally  related  mortgage  loans, 

§  1024.7(d)  of  Regulation  X  currently 
requires  the  maximum  prepayment 
penalty  and  balloon  payment  in  the 
summary  table  on  page  1  of  the  RESPA 
GFE  with  the  text,  “your  maximum 
prepayment  penalty  is  and  “you 

have  a  balloon  payment  of  $ _ due  in 

_ years.” 

Proposed  §  1026.37(b)(7)  would  have 
required  the  information  in  proposed 
§  1026.37(b)(4)  and  (5)  to  be  disclosed  as 
an  affirmative  or  negative  answer  to  the 
question  “Does  the  loan  have  these 
features?”  The  section  also  would  have 
required  disclosure  of  the  maximum 
prepayment  penalty,  the  period  in 
which  a  prepayment  penalty  may  be 
imposed,  the  maximum  amounts  of  any 
balloon  payments  and  the  dates  of  such 
payments.  Like  the  information  required 
to  be  disclosed  by  proposed 
§  1026.37(b)(6),  the  format  required  for 
this  information  by  proposed 
§  1026. 37(o)  emphasizes  the  maximum 
amounts  by  using  bold  text,  to  enable 
consumers  to  find  these  amounts 
quickly.  Proposed  comment  37(h)(7)(i)- 
1  would  have  provided  guidance 
regarding  calculating  the  maximum 
amount  of  the  prepayment  penalty. 


In  the  Bureau’s  consumer  testing  prior 
to  the  proposal,  consumers  were  able  to 
use  this  disclosure  to  determine  easily 
if  the  loan  had  a  prepayment  penalty, 
the  maximum  amount,  and  the  period 
during  which  the  penalty  applied,  and 
the  amount  and  time  of  a  balloon 
payment.  See  Kleimann  Testing  Report 
at  121-2.  As  described  in  the  proposal, 
the  Bureau’s  consumer  testing  indicated 
that  consumers  place  significant 
emphasis  when  evaluating  loans  on  the 
potential  for  large  balloon  or 
prepayment  penalty  amounts. 

Tne  Bureau  proposed  to  use  its 
authority  under  TILA  sections  105(a), 
Dodd-Frank  Act  section  1032(a),  and 
RESPA  section  19(a)  to  require 
disclosure  of  this  information  in  the 
Loan  Terms  table  of  the  Loan  Estimate. 

In  the  proposal,  the  Bureau  stated  its 
belief  that  placing  these  details  about 
prepayment  penalties  and  balloon 
payments  in  the  summary  table  with 
bold  text  for  the  maximum  amounts 
allows  consumers  to  find  this 
information  easily,  enabling  consurners 
to  understand  and  evaluate  loans, 
promoting  meaningful  disclosure  of 
credit  terms  to  consumers.  The  Bureau 
further  stated  that  it  believed  this 
disclosure  will  effectuate  the  purposes 
of  TILA  because  it  will  promote  the 
informed  use  of  credit  and  assure  a 
meaningful  disclosure  to  consumers, 
and  thus,  will  benefit  consumers  and 
the  public.  In  addition,  the  Bureau 
stated  in  the  proposal  that,  like  HUD,  it 
believed  that  this  information  is 
important  to  consumer  understanding  of 
the  transaction  and  as  a  result,  will 
promote  more  effective  advance 
disclosure  of  settlement  costs  and 
should  he  provided  on  the  disclosure. 

A  national  trade  association 
representing  mortgage  lenders  requested 
guidance  regarding  whether  to  use  a 
premium  or  discounted  interest  rate, 
rather  than  the  fully-indexed  rate,  when 
calculating  the  maximum  prepayment 
penalty  pursuant  to  §  1026.37(b)(7)(l).  A 
large  bank  requested  guidance  on  how 
to  calculate  the  maximum  prepayment 
penalty,  asking  whether  it  is  determined 
by  treating  the  loan  balance  as 
outstanding  for  a  period  of  time  after 
prepayment  in  full  and  applying  the 
interest  rate  to  such  balance,  as 
described  in  comment  37(b)(4)-2.i. 
Regarding  whether  to  use  the  premium 
or  discounted  interest  rate,  as  stated  in 
proposed  comment  37(b)(7)(i)-l,  the 
maximum  prepayment  penalty  must  be 
calculated  based  on  the  terms  of  the 
legal  obligation  and  thus  the  interest 
used  to  calculate  the  disclosure  required 
by  §  1026.37(b)(7)(i)  would  be  the 
discounted  interest  rate  if  it  were  in 
effect  during  the  prepayment  penalty 


period.  With  respect  to  treating  the  loan 
balance  as  outstanding  after  prepayment 
in  full,  as  stated  in  proposed  comment 
37(b)(7)(i)-l,  the  disclosure  is  the 
maximum  possible  amount  of  the 
prepayment  penalty  and  thus  would  be 
calculated  assuming  the  consumer 
prepaid  in  full  on  the  first  day  of  the 
period  for  which  the  loan  balance 
would  be  treated  as  outstanding. 

The  Bureau  continues  to  believe  that 
disclosure  of  the  maximum  prepayment 
penalty  will  effectuate  the  purposes  of 
both  TILA  and  RESPA.  Accordingly,  the 
Bureau  is  adopting  §  1026.37(b)(7) 
substantially  as  proposed  but  with 
minpr  revisions  for  clarity,  based  on  the 
legal  authority  discussed  above  and  in 
the  proposal.  Based  on  that  same 
authority,  the  Bureau  is  adopting 
comment  37(b)(7)(i)-l  substantially  as 
proposed,  except  that  it  is  removing  the 
example  for  a  negatively  amortizing 
loan  because  a  prepayment  penalty 
generally  would  be  prohibited  for  such 
a  transaction  under  §  1026.43(g)  as 
adopted  by  the  2013  ATR  Final  Rule. 
The  Bureau  is  further  adding  comments 
37(b)(7)(i)-2  and  37(b)(7)(ii)-l  to  clarify 
the  phrases  that  must  be  used  in  the 
loan  terms  table  to  indicate  the 
additional  information  required  to  be 
disclosed  by  §  1026.37(b)(7)(i)  regarding 
the  prepayment  penalty  and  by 
§  1026.37(b)(7)(ii)  regarding  the  balloon 
payment,  respectively.  Comment 
37(b)(7)(ii)-l  also  clarifies  that  if  a 
transaction  includes  more  than  one 
balloon  payment,  the  disclosure 
required  is  the  highest  balloon  payment 
and  the  due  date  of  that  payment. 

37(b)(8)  Timing 

As  described  in  the  proposal,  the 
Bureau  believes  the  references  to  the 
dates  required  to  be  disclosed  by 
proposed  §  1026.37(b)(6)  and  (7)  are 
easily  understood  by  consumers  if 
disclosed  in  whole  years.  The  prototype 
mortgage  disclosures  used  at  the 
Bureau’s  consumer  testing  displayed 
these  dates  as  years,  and  consumers 
were  able  to  understand  and  evaluate 
the  risks  posed  by  these  maximum 
amounts.  The  Bureau  stated  its  belief  in 
the  proposal  that  this  unit  pf  time 
provides  a  frame  of  reference  to 
^  consumers  that  they  use  more  regularly 
and  that  is  easier  to  understand  than 
“payments”  or  high-number  values  of 
“months,”  such  as  60  months. 

The  Bureau  proposed  §  1026.37(b)(8), 
pursuant  to  its  authority  under  TILA 
section  105(a),  Dodd-Frank  section 
1032(a),  and  RESPA  section  19(a), 
which  would  have  required  the 
information  required  to  be  disclosed  by 
§  1026.37(b)(6)  and  (7)  to  be  disclosed' 
by^stating  the  number  of  the  year  in 


79932  Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


which  the  payment  or  adjustment 
occvus,  counting  from  the  date  that 
interest  for  the  regularly  scheduled 
periodic  payment  begins  to  accrue. 
Proposed  comment  37(b){8)-l  would 
have  provided  examples  of  how  to 
disclose  dates  using  the  timing  rules  of 
proposed  §  1026.37(b)(8).  The  Bureau 
stated  its  belief  in  the  proposal  that  this 
disclosure  provides  a  meaningful 
disclosure  of  credit  terms,  promotes  the 
informed  use  of  credit  by  consumers, 
and  may  ensure  that  the  features  of 
consumer  credit  transactions  secured  by 
real  property  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to  . 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 

Several  national  trade  associations 
representing  mortgage  lenders 
commented  that  proposed 
§  1026.37(b)(8)  defined  “year” 
differently  than  in  comment  37(c)(3)(ii)- 
1  which  provided  guidance  regarding 
the  completion  of  the  projected 
payments  table  required  by  §  1026.37(c). 
These  commenters  suggested  that 
disclosing  the  same  rate  and  payment 
adjustments  under  the  Loan  Terms 
section  as  occurring  in  different  years 
than  in  the  Projected  Payments  table 
would  be  confusing  for  consumers.  The 
Bureau  believes  that  the  likelihood  is 
low  that  these  disclosures  would  require 
the  statement  of  a  different  year, 
because  changes  in  the  periodic 
payment  would  generally  occur  only 
one  month  after  the  interest  rate  change 
occurred  for  most  transactions,  which 
month  would  fall  within  the  same  12- 
month  period.  However,  the  Bureau 
believes  that  using  different  timing 
conventions  for  certain  disclosure 
requirements  may  increase  compliance 
burden.  Accordingly,  the  Bureau  is 
revising  §  1026.37(b)(8)  to  conform  the 
applicable  timing  conventions  to 
§  1026.37(c)  and  to  add  new 
§  1026.37(b)(8)(ii)  and  (iii).  As  revised, 

§  1026.37(b)(8)(ii)  provides  that  for  the 
disclosures  required  by 
§  1026.37(b)(6)(i),  with  respect  to 
increases  in  the  loan  amount,  by 
§  1026.37(b)(6)(iii),  with  respect  to 
increases  in  the  periodic  payment,  and 
by  §  1026.37(b)(7)(ii),  with  respect  to  the 
date  of  a  balloon  payment,  the  date 
disclosed  is  the  year  in  which  the  event 
occurs,  counting  from  the  due  date  of  * 
the  initial  periodic  payment.  This 
conforms  to  §  1026.37(c)(3)(ii)  with 
respect  to  the  timing  convention  in  the 
Projected  Pajonents  table.  The  Bureau  is 
further  adding  §  1026.37(b)(8)(iii)  to 
provide  that  for  the  disclosure  required 
by  §  1026.37(b)(7)(i)  with  respect  to  the 


period  of  a  prepayment  penalty,  the  date 
disclosed  is  the  year  in  which  the  event 
occurs,  counting  from  the  date  of 
consummation.  The  Bureau  is  making  • 
this  revision  to  correspond  with  the 
timing  convention  for  the  prohibition  on 
prepayment  penalties  in  the  2013  ATR 
Final  Rule  which  provides  in 
§  1026.43(g)(2)  that  a  prepayment 
penalty  must  not  apply  after  the  three- 
year  period  following  consummation. 

The  Bureau  is  retaining  the  timing 
convention  proposed  in  §  1026.37(b)(8), 
renumbered  as  §  1026.37(b)(8)(i)  and 
revised  to  apply  only  the  disclosure 
required  by  §  1026.37(b)(6)(ii),  related  to 
the  interest  rate.  Final  §  1026.37(b)(8)(i) 
requires  disclosure  of  changes  in  the 
consumer’s  interest  rate  to  be  disclosed 
"as  the  year  in  which  the  event  occurs, 
counting  from  the  date  that  interest  for 
the  first  scheduled  periodic  payment 
begins  to  accrue  after  consummation. 

The  Bureau  is  adopting  §  1026.37(b)(8) 
as  revised. 

The  Bureau  is  also  revising  proposed 
comment  37(b)(8)-l  to  reflect  the 
revisions  described  above  and  to 
provide  examples  for  the  disclosures 
required  by  §  1026.37(b)(6).  The  Bureau 
is  further  revising  comment  37(b)(8)-l 
in  response  to  requests  for  guidance  on 
how  to  disclose  dates  that  are  not  whole 
years.  Accordingly,  comment  37(b)(8)-l, 
as  revised,  clarifies  how  to  disclose 
adjustments  that  occur  after  a  period  of 
whole  years.  The  Bureau  is  also  adding 
comment  37(b)(8)-2,  which  cross- 
references  comment  37(a)(10)-3  and 
clarifies  how  to  disclose  adjustments 
that  occur  after  a  number  of  months  less 
than  24  that  do  not  equate  to  a  number 
of  whole  years  or  after  a  number  of  days. 
For  the  reasons  discussed  and  pursuant 
to  the  legal  authority  described  in  the 
proposal  and  above,  the  Bureau  is 
adopting  §  1026.37(b)(8)  and  comments 
37(b)(8)-l  as  revised  and  adding 
comment  37(b)(8)-2. 

37(c)  Projected  Payments 

.  TILA  section  128(a)(6)  requires 
creditors  to  disclose  the  number, 
amoimt,  and  due  dates  or  period  of 
payments  scheduled  to  repay  the  total  of 
payments.  15  U.S.C.  1638(a)(6).  TILA 
section  128(b)(2)(C)(ii)  requires  the 
disclosure  of  certain  payment-related 
information  for  closed-end  variable-rate 
transactions,  or  transactions  where  the 
regular  payment  may  otherwise  be 
variable,  that  are  secured  by  a  dwelling, 
including  examples  of  payments.  15 
U.S.C.  1638(b)(2)(C)(ii).  Specifically, 
creditors  must  provide  examples  of 
adjustments  to  the  regular  required 
payment  on  the  extension  of  credit 
based  on  the  change  in  the  interest  rates 
specified  by  the  contract  for  such 


extension  of  credit.  Id.  Among'  the 
examples  required  is  one  that  reflects 
the  maximum  payment  amount  of  the 
regular  required  payments  on  the 
extension  of  credit,  based  on  the 
maximum  interest  rate  allowed  under 
the  contract.  Id.  TILA  section 
128(b)(2)(C)(i)  also  provides  that  these 
examples  must  be  in  conspicuous  type 
size  and  format  and  that  the  payment 
schedule  be  labeled  “Payment 
Schedule:  Payments  Will  Vary  Based  on 
Interest  Rate  Changes.”  Section 
128(b)(2)(C)(ii)  requires  the  Bureau  to 
conduct  consumer  testing  to  determine 
the  appropriate  format  for  providing  the 
disclosures  to  consumers  so  that  the 
disclosures  can  be  easily  understood. 

In  addition,  TILA  section 
128(a)(16)(A),  added  to  TILA  by  section 
1419  of  the  Dodd-Frank  Act,  provides 
that,  for  variable-rate  residential 
mortgage  loans  for  which  an  escrow 
account  will  be  established,  the  creditor 
must  disclose  both  the  initial  monthly 
principal  and  interest  payment,  and  the 
initial  monthly  principal  and  interest 
payment  including  any  amount 
deposited  in  an  escrow  account  for  the 
payment  bf  applicable  taxes,  insurance, 
and  assessments.  15  U.S.C. 
1638(a)(16)(A).  New  TILA  section 
128(a)(16)(B)  also  requires  that,  for 
variable-rate  residential  mortgage  loans 
for  which  an  escrow  account  will  be 
established,  the  creditor  disclose  the  . 
amount  of  the  fully-indexed  monthly 
payment  due  under  the  loan  for  the 
payment  of  principal  and  interest,  and 
the  fully-indexed  monthly  payment 
including  any  cunount  deposited  in  an 
escrow  account  for  the  payment  of 
applicable  taxes,  insurance,  and 
assessments.  15  U.S.C.  1638(a)(16)(B). 
TILA  section  128(b)(4)(A),  added  by 
section  1465  of  the  Dodd-Frank  Act, 
provides  that,  in  the  case  of  any 
consumer  credit  transaction  secured  by 
a  first  mortgage  on  the  principal 
dwelling  of  the  consumer,  other  than  an 
open-end  credit  plan  or  reverse 
mortgage,  for  which  an  escrow  account 
has  been  or  will  be  established,  the 
disclosures  required  by  TILA  section 
128(a)(6)  must  take  into  account  the 
amount  of  any  monthly  payment  to  such 
account,  in  accordance  with  section 
10(a)(2)  of  RESPA.269  l'5  U.S.C. 
1638(b)(4)(A);  12  U.S.C.  2609(a)(2).  New 
TILA  section  128(b)(4)(B)  generally 


Section  10(a)(2)  of  RESPA  prohibits  the 
lender,  over  the  life  of  the  escrow  account,  from 
requiring  the  borrower  to  make  payments  to  an 
escrow  account  that  exceed  one-twelfth  of  the  total 
annual  escrow  disbursements  that  the  lender 
reasonably  anticipates  paying  from  the  escrow 
account  during  the  year,  plus  the  amount  necessary 
to  maintain  a  one-sixth  cushion.  12  U.S.C. 
260g(a)(2). 
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requires  creditors  to  take  into  account 
the  taxable  assessed  value  of  the 
property  during  the  first  year  after 
consummation,  including  the  value  of 
any  improvements  constructed  or  to  be 
constructed  on  the  property,  if  known, 
and  the  replacement  costs  of  the 
property  for  hazard  insurance,  when 
disclosing  taxes  and  insurance  escrows 
pursuant  to  TILA  section  128(b)(4)(Al. 

15  U.S.C.  1638(bK4)(B). 

Current  §  1026. 18(s)  implements  the 
requirements  of  TILA  sections  128(a)(6) 
and  128(b)(2)(C)  for  all  closed-end 
transactions  secured  by  real  property  or 
a  dwelling,  other  than  transactions 
secured  by  the  consumer’s  interest  in  a 
timeshare  plan  described  in  11  U.S.C. 
101(53D).  Section  1026. 18(s)  requires 
creditors  to  disclose  the  contract  interest 
rate,  regular  periodic  payment,  and  any 
balloon  payment.  For  adjustable  rate  or 
step-rate  amortizing  mortgages,  the 
creditor  must  disclose  up  to  three 
interest  rates  and  corresponding 
periodic  payments.  If  payments  are 
scheduled  to  increase  independent  of  an 
interest-rate  adjustment,  the  creditor 
must  disclose  the  increased  payment.  If 
a  borrower  may  make  one  or  more 
payments  of  interest  only,  all  payment 
amounts  disclosed  must  be  itemized  to 
show  the  amount  that  will  be  applied  to 
interest  and  the  amount  that  will  be 
applied  to  principal.  Current 
§  1026. 18(s)  requires  special  interest  rate 
and  payment  disclosures  for  loans  that 
permit  negative  amortization.  Also 
under  current  §  1026. 18(s),  creditors 
must  separately  itemize  an  estimate  of 
the  amount  for  taxes  and  insurance, 
including  mortgage  insurance,  if  the 
creditor  will  establish  an  escrow 
account  for  the  payment  of  such 
amounts.  The  Board  adopted  this 
requirement  pursuant  to  its  authority 
under  TILA  section  105(a),  based  on 
consumer  testing  which  indicated  that 
consumers  compare  loans  based  on  the 
monthly  payment  amount  and  that 
escrow  payment  information  is 
necessary  for  consumers  to  understand 
the  monthly  amount  they  will  pay. 
MDIA  Interim  Rule,  75  FR  58476-77 
(Sept.  24,  2010).  Current  §  1026.18(s) 
also  requires  the  disclosure  of  total 
periodic  payments.  Creditors  must 
provide  the  inforniation  about  interest 
rates  and  payments  in  the  form  of  a 
table,  and  creditors  are  not  permitted  to 
include  other,  unrelated  information  in 
the  table. 

Current  §  1026.18(s)  expands  the 
scope  of  TILA  section  128(b)(2)(C)  to  all 
closed-end  transactions  secured  by  real 
property  or  a  dwelling,  other  tham 
transactions  secured  by  the  consumer’s 
interest  in  a  timeshare  plan,  including 
transactions  in  which  the  interest  rate 


and  regular  payments  do  not  vary  and 
those  that  are  secured  by  real  property 
that  does  not  include  a  dwelling.  The 
Board  adjusted  the  scope  of  this 
provision  pursuant  to  its  authority 
under  TILA  section  105(a).  The  Board 
reasoned  that  providing  examples  of 
increased  interest  rates  and  payments 
will  help  consumers  understand  the 
risks  involvgd  in  certain  loans,  and  that 
consistent  disclosure  requirements  for 
all  mortgage-secured,  closed-end 
consumer  credit  transactions,  whether 
or  not  they  include  a  dwelling,  would 
ease  compliance  burden  for  mortgage 
creditors.  MDIA  Interim  Rule,  75  FR 
58470,  58473-74.  The  Board  also  stated 
that  applying  §  1026. 18(s)  to 
transactions  where  the  interest  rate  or 
regular  payments  do  not  vary  would 
simplify  compliance  for  creditors  and 
make  it  easier  for  consumers  to  compare 
different  loan  products.  For  all  other 
closed-end  credit  transactions, 

§  1026.18(g)  provides  the  rules  for 
disclosing  the  payment  schedule. 

Pursuant  to  its  authority  under  TILA 
section  105(a)  and  Dodd-Frank  Act 
sections  1032(a)  and  1405(b),  the  Bureau 
proposed  to  incorporate  the 
requirements  of  current  §  1026. 18(s)  into 
new  §  1026.37(c),  for  closed-end 
mortgages  subject  to  proposed 
§  1026.19(e),  with  certain  adjustments 
that  are  outlined  below.  As  stated  in  the 
proposal,  the  Bureau  believed  that  these 
requirements  are  necessmy  and  proper 
to  effectuate  the  purposes  of  TILA  by 
promoting  the  informed  use  of  credit. 
Accordingly,  proposed  §  1026.37(c) 
would  have  implemented  the 
requirements  of  TILA  sections  128(a)(6) 
and  128(b)(2)(C),  and  also  would  have 
implemented  the  requirements  of  new 
TILA  sections  128(a)(16)  and  (b)(4),  for 
closed-end  mortgages  subject  to 
proposed  §  1026.19(e).  For  all  other 
closed-end  transactions,  §  1026.18(g) 
and  (s)  would  have  continued  to  apply. 

Like  existing  §  1026. 18(s),  proposed 
§  1026.37(c)  would  have  required 
creditors  to  disclose,  in  a  separate  table, 
an  itemization  of  each  separate  periodic 
payment  or  range  of  payments  required 
after  consummation  under  the  terms  of 
the  legal  obligation.  Proposed 
§  1026.37(c)  also  would  have  required 
disclosure  of  an  estimate  of  taxes, 
insurance,  and  assessments  and  the 
payments  to  be  made  with  escrow 
account  funds.  Specifically,  the  table 
required  by  proposed  §  1026.37(c) 
would  have  contained  the  projected 
principal  and  interest,  mortgage 
insurance,  estimated  escrowed  taxes 
and  Insurance,  estimated  total  monthly 
payment,  and  estimated  taxes, 
insurance,  and  assessment  disclosures, 
required  by  §  1026.37(c)(1)  through  (4). 


Pursuant  to  proposed  §  1026. 37(o)  and 
form  H-24,  the  table  required  by 
proposed  §  1026.37(c)  would  have 
appeared  on  the  first  page  of  the  Loan 
Estimate.  The  Bureau  proposed  that,  as 
under  §  1026. 18(s),  the  table  required  by 
proposed  §  1026.37(c)  would  have  been 
disclosed  in  all  transactions  subject  to 
proposed  §  1026.19(e),  even  in 
transactions  where  the  interest  rate  will 
not  vary  and  those  that  are  secured  by 
real  property  that  does  not  include  a 
dwelling.  Unlike  current  §  1026.18(s), 
the  projected  payments  table  required 
by  proposed  §  1026.37(c)  would  have 
applied  to  transactions  secured  by  the 
consumer’s  interest  in  a  timeshare  plan 
but  would  not  have  applied  to 
transactions  secured  by  a  dwelling  that 
is  not  real  property,  for  the  reasons 
discussed  in  the  section-by-section 
analysis  of  proposed  §  1026.19. 

The  Bureau  proposed  to  require  the 
information  disclosed  pursuant  to 
proposed  §  1026.37(c)  to  appear  under 
the  heading  “Projected  Payments.’’  As 
discussed  above,  TILA  section 
128(b)(2)(C)(i)  requires  the  payment 
schedule  to  be  labeled  “Payment 
Schedule:  Payments  Will  Vary  Based  on 
Interest  Rate.”  The  proposed  rule  stated 
that  the  Bureau  believed  that  “Projected 
Payments”  conveys  the  same 
substantive  meaning,  in  plainer  and 
simpler  language,  and  is  a  more  accurate 
heading  for  the  table  required  by 
proposed  §  1026.37(c)  since  payment 
amounts  may  vary  for  reasons  other 
than  interest  rate,  such  as  in  graduated- 
payment  plans  or  due  to  the  termination 
of  mortgage  insurance  under  applicable 
law.  The  heading  also  performed  well  in 
consumer  testing.  Using  the  table  under 
the  heading  “Projected  Payments,” 
participants  in  the  Bureau’s  consumer 
testing  were  able  to  readily  identify  that 
their  monthly  payments  might  change 
in  the  future.  Furthermore,  the  proposed 
rule  stated  that  the  Bureau  believed  that 
the  Loan  Terms  table  required  by 
proposed  §  1026.37(b)  would  effectively 
disclose  when  payments  and  interest 
rate  will  vary,  and  that  consumers 
would  not  benefit  fi-om  disclosure  of 
that  information  in  multiple  places  on 
the  form.  Accordingly,  the  Bureau 
believed  that  this  proposed  adjustment 
would  promote  the  informed  use  of 
credit,  improve  consumer  awareness 
and  understanding  of  transactions 
involving  residential  mortgage  loans, 
and  is  in  the  interest  of  consumers  and 
the  public,  consistent  with  the  purpose 
•of  TILA  and  with  Dodd-Frank  Act 
section  1405(b).  In  addition,  the 
proposal  noted  that  the  Bureau  believes  ' 
that  this  disclosure  would  ensure  that 
the  features  of  consumer  credit 
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transactions  secured  by  real  property  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  product  or  service,  in  light  of  the 
facts  and  circumstances,  consistent  with 
section  1032(a)  of  the  Dodd-Frank  Act. 
Proposed  comment  37(c)-l  would  have 
provided  that,  for  purposes  of  proposed 
§  1026.37(c),  the  terms  “adjustable  rate,” 
“fixed  rate,”  “negative  amortization,” 
and  “interest  only”  have  the^meanings 
prescribed  in  §  1026.37(a)(l6). 

The  Bureau  understands  from 
comments  and  informal  feedback 
received  prior  to  the  proposal  that 
consumer  advocacy  groups  and  some 
members  of  the  financial  services 
industry  generally  support  requiring 
creditors  to  disclose  the  projected 
payments  table,  which  would  include 
the  maximum  possible  payment  under 
the  terms  of  the  legal  obligation.  In 
addition,  the  Bureau’s  qualitative 
consumer  testing  showed  that 
consumers  are  able  to  use  the  projected 
payments  table  to  identify  how  different 
elements  of  their  periodic  payments  for 
principal  and  interest,  taxes,  and 
insurance  can  change  over  time.  See 
Kleimann  Testing  Report  at  xxiv-v. 

Even  if  consumers  could  not  fully 
understand  why  their  payments 
changed,  they  understood  that  the 
payments  would  change  and  easily  used 
the  maximum  possible  payment 
amounts  to  judge  their  maximum 
payments  over  time.  Id.  at  xxv. 
Consumers  were  also  able  to  use  the 
projected  payments  table  to  find 
elements  of  unpredictability  in  a  loan 
and  to  compare  the  levels  of 
predictability  in  the  loans  presented  to 
them.  Id.  The  Bureau’s  Quantitative 
Study  similarly  showed  that  consumers 
were  better  able  to  understand  and 
answer  questions  about  their  total 
monthly  payments,  how  the  amount  of 
monthly  payment  may  change  over 
time,  and  the  various  components  of 
their  monthly  payments  using  the 
projected  payments  table  than  they  were 
using  the  current  disclosures.  See 
Kleimann  Quantitative  Study  Report  at 
55-56.  Although  the  Bureau  did  not 
receive  specific  comment  on  the 
proposed  introductory  text  to 
§  1026.37(c),  including  the  heading 
“Projected  Payments,”  or  on  proposed 
comment  37(c)-l,  one  large  provider  of 
mortgage  origination  software  suggested 
the  Bureau  clarify  that  the  projected 
.  payments  table  represents  a  pajnnent 
schedule  that  is  a  material  disclosure  for 
purposes  of  §  1026.23.  For  the  reasons 
discussed  above  and  in  the  proposed 
rule,  the  Bureau  is  finalizing  the 


introductory  text  to  §  1026.37(c)  and 
comment  37(c)-l  as  proposed.  The 
introductory  text  under  §  1026.37(c) 
requires  creditors  to  disclose  in  a 
separate  table  under  the  heading 
“Ifrojected  Payments,”  an  itemization  of 
each  separate  periodic  pa3mient  or  range 
of  payments.  This  requirement  pertains 
to  such  payments  during  the  loan  term, 
and  thus,  applies  to  future  anticipated 
payments  under  the  terms  of  the  legal 
obligation,  in  addition  to  the  initial 
periodic  payment.  For  example,  under 
§  1026.37(c)(l)(i)(A),  one  of  the  events 
requiring  disclosure  of  an  additional 
separate  period  payment  or  range  of 
payments  is  if  the  periodic  principal 
and  interest  payment  or  range  of  such 
payments  may  change.  This  would 
occur  in  an  adjustable  rate  loan  for 
which  the  promissory  note  provides  for 
an  interest  rate  change  date  after  the 
date  of  consummation,  which  change  is 
based  on  an  external  index,  that  requires 
monthly  payments  of  principal  and 
interest,  and  for  which  a  new  monthly 
payment  is  required  beginning  on  the 
first  monthly  payment  due  date  after  the 
interest  rate  change  date.  The  date  the 
monthly  payment  may  change  is  an 
event  requiring  disclosure,  and  the 
disclosure  would  reflect  the  monthly 
payments  possible  under  the  terms  of 
the  legal  obligation,  based  on  the 
minimum  and  maximum  interest  rates 
for  such  change.  This  range  would  be 
disclosed  even  though,  in  fact,  the 
interest  rate  may  not  change  on  the 
interest  rate  change  date,  and  thus,  the 
monthly  payment  due  after  such  change 
date  would  remain  the  same  as  the 
previous  monthly  payment. 

The  Bureau  has  considered  the 
comment  requesting  clarification 
regarding  whether  the  projected 
payments  table  is  a  material  disclosure 
W  purposes  of  §  1026.23.  Although  the 
Bureau  is  not  adopting  such  a 
clarification  in  the  rule,  for  consistency 
with  the  approach  in  current  Regulation 
Z,  the  Bureau  notes  that  the  projected 
payments  table  required  by 
§§  1026.37(c)  and  1026.38(c)  is  a 
“payment  schedule”  for  purposes  of 
§  1026.23,  for  the  reasons  discussed 
above  in  the  section-by-section  analysis 
of  §  1026.18(s). 

37(c)(1)  Periodic  Payment  or  Range  of 
Payments 

37(c)(l)(i) 

Proposed  §  1026.37(c)(l)(i)  would, 
have  provided  rules  regarding  the 
separate  periodic  payments  or  ranges  of 
payments  to  be  disclosed  on  the  table 
required  by  §  1026.37(c).  Specificeilly, 
proposed  §  1026.37(c)(l)(i)  would  have 
provided  that  the  initial  periodic 


payment  or  range  of  payments  is  a 
separate  periodic  payment  or  range  of 
payments  and,  except  as  otherwise 
provided  in  §  1026.37(c)(l)(ii),  the 
following  events  would  have  required 
the  disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments:  (A)  the  periodic  principal 
and  interest  payment  or  range  of  such 
payments  may  change:  (B)  a  scheduled 
balloon  payment;  and  (C)  the  creditor 
must  automatically  terminate  mortgage 
insurance  coverage,  or  any  functional 
equivalent,  under  applicable  law. 

Proposed  comments  37(c)(l)(i)-l, 
37(c)(l)(i)(A)-l  through  -3, 
37(c)(l)(i)(B)-l,  and  37(c)(l)(i)(C)-l 
through  -3  would  have  provided 
guidance  to  creditors  on  the  events 
requiring  the  disclosure  of  a  separate 
periodic  payment  or  range  of  payments. 
Proposed  comment  37(c)(l)(i)-l  would 
have  clarified  that,  for  purposes  of 
§  1026.37(c)(l)(i),  the  periodic  payment 
is  the  regularly  scheduled  payment  of 
principal  and  interest,  mortgage 
insurance,  and  escrow  payments 
described  in  §  1026.37(c)(2)  without 
regard  to  any  final  payment  that  differs 
from  other  payments  because  of 
rounding  to  account  for  payment 
amounts  including  fractions  of  cents. 
Proposed  comment  37(c)(l)(i)(A)-l 
would  have  provided  that  periodic 
principal  and  interest  payments  may 
change  when  the  interest  rate, 
applicable  interest  rate  caps,  required 
periodic  principal  and  interest 
payments,  or  ranges  of  such  payments 
may  change.  Minor  payment  Veiriations 
resulting  solely  from  the  fact  that 
months  have  different  numbers  of  days 
would  not  have  been  classified  as 
changes  to  periodic  principal  and 
interest  payments.  For  a  loan  that 
permits  negative  amortization,  proposed 
comment  37(c)(l)(i)(A)-2  would  have 
clarified  that  periodic  principal  and 
interest  payments  may  change  at  the 
time  of  a  scheduled  recast  of  the 
mortgage  loan  and  when  the  consumer 
must  begin  making  fully  amortizing 
payments  of  principal  and  interest.  The 
comment  also  would  have  provided  that 
the  disclosure  of  an  event  requiring 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  should  be  based  on  the 
assumption  that  the  consumer  will 
make  only  the  minimum  payment 
required  under  the  terms  of  the  legal 
obligation,  for  the  maximum  amount  of 
time  permitted,  taking  into  account 
changes  to  interest  rates  that  may  occur 
under  the  terms  of  the  legal  obligation, 
and  that  the  table  required  by 
§  1026.37(c)  should  reflect  any  balloon 
payment  that  would  result  from  making 
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the  minimum  payment  required  under 
the  terms  of  the  legal  obligation.  In  a 
loan  that  permits  payment  of  only 
interest  for  a  specified  period,  proposed 
comment  37(c)(l)(i)(A)-3  would  have 
clarified  that  periodic  principal  and 
interest  payments  may  change  for 
purposes  of  §  1026.37(c)(l)(i)(A)  when 
the  consumer  must  begin  making  fully 
amortizing  periodic  payments  of 
principal  and  interest. 

Proposed  comment  37(c)(l)(r)(B)-l 
would  have  stated  that,  for  purposes  of 
§  1026.37(cKlKi)(B],  whether  a  balloon 
payment  occurs  is  determined  pursuant 
to  §  1026.37(b)(5)  and  its  commentary. 
Although  the  existence  of  a  balloon- 
payment  would  have  been  determined 
pursuant  to  §  1026.37(b)(5)  and  its 
commentary,  balloon  payment  amounts 
to  be  disclosed  under  §  1026.37(c) 
would  have  been  calculated  in  the  same 
manner  as  periodic  principal  and 
interest  payments  under  §  1026.37(c). 

For  example,  for  a  balloon  payment 
amount  that  can  change  depending  on 
previous  interest  rate  adjustments  that 
are  based  on  the  value  of  an  index  at  the 
time  of  the  adjustment,  the  balloon 
payment  amounts  would  have  been 
calculated  using  the  assumptions  for 
minimum  and  maximum  interest  rates 
described  in  proposed 
§  1026.37(c)(l)(iii)  and  its  commentary, 
and  should  be  disclosed  as  a  range  of 
payments. 

Proposed  comments  37(c)(l)(i)(C)-l 
through  -3  would  have  provided 
guidance  to  creditors  regarding  the 
disclosure  of  mortgage  insurance. 
Proposed  comment  37(c)(l)(i)(C)-l 
would  have  stated  that  “mortgage 
insurance”  means  insurance  against  the 
nonpayment  of,  or  default  on,  an 
individual  mortgage,  and  that,  for 
purposes  of  proposed  §  1026.37(c), 
“mortgage  insurance  or  any  functional 
equivalent”  would  have  included  any 
mortgage  guarantee  that  provides 
coverage  similar  to  mortgage  insurance 
(such  as  a  United  States  Department  of 
Veterans  Affairs  or  United  States 
Department  of  Agriculture  guarantee), 
even  if  not  technically  considered 
insurance  under  State  or  other 
applicable  law.  The  Bureau  stated  in  the 
proposal  that  it  understands  that  some 
governmental  loan  programs  impose  an 
annual  guarantee  fee,  and  that  creditors 
typically  collect  a  monthly  escrow  for 
the  payment  of  such  amounts.  Current 
§  1026. 18(s)  requires  creditors  to 
disclose  whether  mortgage  insurance  is 
included  in  monthly  escrow  payments, 
but  industry  uncertainty  exists  as  to 
whether  it  is  permissible  to  identify 
such  guarantees  as  mortgage  insurance 
on  the  disclosure  required  by 
§  1026. 18(s).  Although  the  proposed 


rule  recognized  that  such  guarantees  are 
legally  distinguishable  from  mortgage 
insurance,  it  also  noted  that  they  are 
functionally  very  similar.  Accordingly, 
proposed  comment  37(c)(l)(i)(C)-l 
would  have  clarified  that  creditors 
should  disclose  any  mortgage  guarantee 
that  provides  coverage  similar  to 
mortgage  insurance,  even  if  not 
considered  insurance  under  State  or 
other  applicable  law,  as  mortgage 
insurance  on  the  disclosure  required  by 
proposed  §  1026.37(c).  Proposed 
comment  37(c)(l)(i)(C)-l  would  have 
been  consistent  with  the  treatment  of 
mortgage  guarantee  fees  under  proposed 
comment  18(s)(3)(i)(C)-2. 

Proposed  comment  37(c)(l)(i)(C)-2 
would  have  provided  guidance  to 
creditors  on  the  calculation  and 
termination  of  mortgage  insurance 
premiums  for  purposes’of  determining 
the  occurrence  of  an  event  requiring 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  by  providing  that,  for 
purposes  of  proposed 
§  1026.37(c)(l)(i)(C),  mortgage  insurance 
premiums  should  be  calculated  based 
on  the  declining  principal  balance  that 
will  occur  as  a  result  of  changes  to  the 
interest  rate  and  payment  amounts, 
assuming  the  fully-indexed  rate  at 
consummation,  taking  into  account  any 
introductory  rates.  Finally,  proposed 
comment  37(c)(l)(i)(C)-3  would  have 
clarified  that  the  table  required  by 
proposed  §  1026.37(c)  reflected  the 
consumer’s  mortgage  insurance 
payments  until  the  date  on  which  the 
creditor  must  automatically  terminate 
coverage  under  applicable  law,  even 
though  the  consumer  may  have  a  right 
to  request  that  the  insurance  be 
cancelled  earlier.  Unlike  termination  of 
mortgage  insurance,  a  subsequent 
decline  in  the  consumer’s  mortgage 
insurance  premiums  would  not  have 
been,  by  itself,  an  event  that  requires  the 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  in  the  table  required  by 
§  1026.37(c).  For  example,  some 
mortgage  insurance  programs  annually 
adjust  premiums  based  on  the  declining 
loan  balance.  Such  annual  adjustment  to 
the  amount  of  premiums  would  not 
have  required  a  separate  disclosure  of  a 
periodic  payment  or  range  of  payments. 

Industry  commenters  requested 
technical  clcurifications  on  this  portion 
of  the  proposed  rule.  For  exam^e,  one 
large  creditor  and  several  industry  trade 
association  commenters  asked  for 
clarification  as  to  whether  the  disclosed 
payments  should  be  based  on  the  actual 
initial  interest  rate  or  the  fully-indexed 
rate,  and  suggested  that  the  appropriate 
approach  is  to  require  use  of  the  actual 


interest  rate.  A  law  firm  commenter 
representing  a  mortgage  origination 
software  provider  requested  clarification 
that  an  irregular  first  payment  based  on 
a  short  or  long  number  of  days  until  the 
first  regular  payment  should  be 
disregarded  and  should  not  be  an  event 
that  requires  the  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments.  That  commenter  also 
requested  clarification  on  the 
appropriate  disclosure  of  monthly 
payment  amounts  in  the  case  of 
construction  and  bridge  loans  where 
payment  amounts  tend  to  vary  each 
month.  One  large  provider  of  mortgage 
origination  software  noted  that  the 
varying  number  of  columns  in  the 
projected  payments  table  is  the  most 
significant  programming  challenge  in 
the  proposed  rule  and  suggested  that, 
due  to  this  complexity,  it  would  require 
at  least  one  year  to  i-mplement. 

A  large  consumer  advocacy  group 
commenter  suggested  changes  to  the 
rule  on  calculation  of  the  maximum 
payment  in  loans  with  negative 
amortization  features.  As  noted  above, 
the  proposed  rule  included  guidance  for 
calculating  the  maximum  payment  in 
two  separate  places.  For  loans  that 
permit  negative  amortization,  proposed 
comment  37(c)(l)(i)(A)-2,  which  would 
have  provided  guidance  on  negative 
amortization  loans  for  purposes  of 
determining  the  occurrence  of  an  event 
requiring  disclosure  of  additional 
separate  periodic  payments  or  range  of 
payments,  would  have  provided  that  the 
disclosure  should  be  based  on  the 
assumption  that  the  consumer  will 
make  only  the  minimum  payment 
required  under  the  legal  obligation. 
Proposed  §  1026.37(c)(l)(iii)  and 
comment  37(c)(l)(iii)-l,  however, 
would  have  provided  that,  for  adjustable 
rate  loans,  the  maximum  disclosed 
payment  amounts  are  determined  by 
assuming  that  the  interest  rate  in  effect 
throughout  the  loan  term  is  the 
maximum  possible  rate  and  that  the 
creditor  assumes  the  interest  rate  will 
rise  as  rapidly  as  possible  after 
consummation.  Proposed 
§  1026.37(c)(l)(iii)  did  not  contain 
specific  guidance  pn  loans  with  negative 
amortization  features.  The  commenter 
stated  that  if  a  creditor  were  to  apply 
both  provisions  to  an  adjustable  rate 
loan  with  a  negative  amortization 
feature,  it  would  produce  a  payment 
that  is  less  than  the  maximum  possible 
payment. 

Several  industry  commenters  also 
requested  clarifications  regarding  the 
termination  of  mortgage  insurance,  or 
any  functional  equivalent,  under 
§  1026.37(c)(l)(i)(C).  For  example,  one 
large  provider  of  mortgage  origination 
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software  requested  clarification  as  to 
whether  “mortgage  insurance  or  any 
functional  equivalent”  for  purposes  of 
§  1026.37(c)  requires  disclosure  of 
upfront  or  financed  mortgage  insurance 
premiums,  such  as  the  funding  fee  on 
loans  guaranteed  by  the  U.S. 

Department  of  Veterans  Affairs. 

Similarly,  a  large  consumer  advocacy 
group  commenter  argued  that  creditor- 
paid  mortgage  insurance  should  also  be 
disclosed  on  the  table  required  by 
proposed  §  1026.37(c)  because  those 
amounts  are  generally  paid  in  the  form 
of  higher  origination  fees  or  a  higher 
interest  rate.  Several  industry  trade 
association  commenters  and  a  large 
national  lender  also  requested 
clarification  regarding  the  calculation  of 
the  date  that  mortgage  insurance,  or  any 
functional  equivalent,  would  terminate 
for  purposes  of  §  1026.37(c)(l)(i)(C).  In 
particular,  for  an  adjustable  rate  loan 
with  a  premium  or  discounted  initial 
rate,  those  commenters  stated  that  it  is 
not  clear  whether  mortgage  insurance 
premiums  would  be  calculated  based  on 
the  actual  interest  rate  or  would  be 
based  on  an  assumption  that  the  initial 
rate  is  equal  to  the  fully-indexed  rate. 
Several  industry  trade  association 
commenters  also  noted  that  it  is  not 
clear  what  was  meant  by  proposed 
comment  37(c)(l)(i)(C)-^2,  which  would 
have  provided  that  the  termination  of 
mortgage  insurance  should  be 
calculated  based  on  the  declining 
principal  balance  that  would  occur  as  a 
result  of  changes  to  the  interest  rate  and 
payment  amounts,  assuming  the  fully- 
indexed  rate  applies  at  consummation, 
taking  into  account  any  introductory 
rates.  A  small  bank  commenter  also 
argued  that  the  rule  should  expressly 
state  that  the  calculation  of  mortgage 
insurance  may  be  based  on  the 
estimated  value  of  the  property 
provided  by  the  consumer  and  loan 
amount,  since  appraised  values  may 
differ  significantly  from  estimates. 

For  the  reasons  discussed  in  the 
proposed  rule  and  below,  the  Bureau  is 
adopting  §  1026.37(c)(l)(i)  and  its 
commentary  as  proposed,  with  the 
following  revisions  and  clarifications. 

First,  the  final  rule  contains  an 
additional  cross-reference  to  the 
exceptions  from  the  general  rule  that  the 
events  described  in  §  1026.37(c)(l)(i)(A) 
through  (D)  require  disclosure  of 
additional  separate  periodic  payments 
or  ranges  of  payments.  As  noted  above, 
proposed  §  1026.37(c)(l)(i)  would  have 
provided  that  the  initial  periodic 
payment  or  range  of  payments  is  a 
separate  periodic  payment  or  range  of 
payments  and  would  have  specified 
events  that  require  disclosure  of 
additional  separate  periodic  payments 


or  ranges  of  payments,  subject  to  certain 
exceptions  in  proposed 
§  1026.37(c)(l)(ii).  However,  as  adopted 
and  discussed  below  in  the  section-by¬ 
section  analysis  of  §  1026.37(c)(l)(iii), 

§  1026.37(c)(l)(iii)  also  contains 
exceptions  to  the  general  rule  in 
§  1026.37(c)(l)(i)  regarding  the 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  in  cases  where  multiple 
events  described  in  §  1026.37(c)(l)(i)  are 
combined  and  disclosed  as  a  range  of 
payments.  For  this  reason, 

§  1026.37(c)(l)(i),  as  adopted,  contains 
an  additional  cross-reference  to  the 
exceptions  in  §  1026.37(c)(l)(iii). 
Specifically,  §  1026.37(c)(l)(i)  provides 
that  the  initial  periodic  payment  or 
range  of  payments  is  a  separate  periodic 
payment  or  range  of  payments,  and 
specifies  certain  events  that  require 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments,  subject  to  exceptions  in 
§  1026.37(c)(l)(ii)  and  (iii). 

Second,  the  Bureau  is  adding 
comment  37(c)(l)(i)-2,  which  clarifies 
the  rule  regarding  the  disclosure  of  the 
initial  periodic  payment  or  range  of 
payments,  in  response  to  commenter 
requests  for  clarification  as  to  whether 
the  disclosure  should  be  based  on  the 
actual  initial  interest  rate  or  the  fully- 
indexed  rate,  as  described  above.  As 
adopted,  comment  37(c)(l)(i)-2  clarifies 
that  §  1026.37(c)(l)(i)  requires  the 
creditor  to  disclose  the  initial  periodic 
payment  or  range  of  payments,  which  is 
the  actual  periodic  payment  or  range  of 
payments  that  corresponds  to  the 
interest  rate  that  will  apply  at 
consummation,  including  any  initial 
discounted  or  premium  interest  rate..  . 
The  comment  cross-references  comment 
17(c)(l)-10.v  for  examples  of 
discounted  and  premium  rate 
transactions  and  comments  17(c)(l)-3 
through  5  for  guidance  regarding 
whether  the  disclosure  should  reflect  a 
buydown.  The  comment  also  clarifies 
that,  if  the  initial  periodic  paymentor 
range  of  payments  may  vary  based  on  an 
adjustment  to  an  index  value  that 
applies  at  consummation, 

§  1026.37(c)(i)(i)  requires  that  the 
disclosure  of  the  initial  periodic 
payment  or  range  of  payments  be  based 
on  the  fully-indexed  rate  disclosed 
under  §  1026.37(b)(2).  The  comment 
cross-references  comment  37(b)(2)-l  for 
guidance  regarding  calculating  the  fully- 
indexed  rate. 

Third,  the  Bureau  is  making 
adjustments  to  comment  37(c)(l)(i)(A)- 
2,  which  clarifies  the  rule  regarding  the 
events  requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments  due  to  a  change  to  the 


periodic  principal  and  interest  payment 
in  loans  that  contain  negative 
amortization  features.  The  Bureau  is 
revising  comment  37(c)(T)(i)(A)-2  to 
explain  that,  in  a  loan  that  contains  a 
negative  amortization  feature,  periodic 
principal  and  interest  payments  or  the 
range  of  such  payments  may  change  for 
purposes  of  §  1026.37(c)(l)(i)(A)  at  the 
time  the  negative  amortization  period 
ends  under  the  terms  of  the  legal 
obligation,  meaning  the  consumer  must 
begin  making  payments  that  do  not 
result  in  an  increase  of  the  principal 
balance.  As  noted  above,  a  large 
consumer  advocacy  group  commenter 
stated  that  the  proposed  guidance  could 
result  in  a  disclosure  of  a  separate 
periodic  payment  or  range  of  payments 
at  a  time  when  the  payment  has  not 
reached  the  maximum  payment  under 
the  terms  of  the  legal  obligation.  To 
address  this  concern,  the  comment 
clarifies  that  the  occurrence  of  an  event 
requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments  should  be  based  on  the 
assumption  that  the  consumer  will 
make  payments  as  scheduled  or,  if 
applicable,  elect  to  make  the  periodic 
payments  that  would  extend  the 
negative  amortization  period  to  the 
latest  time  permitted  under  the  terms  of 
the  legal  obligation.  The  comment 
further  clarifies  that  the  occurrence  of 
all  subsequent  events  requiring 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  should  be  based  on  this 
assumption,  and  that  the  table  required 
by  §  1026.37(c)  should  also  reflect  any 
balloon  payment  that  would  result  from 
such  scheduled  payments  or  election. 
The  comment  references 
§  1026.37(c)(l)(ii)(A)  for  special  rules 
regarding  disclosure  of  balloon 
payments. 

The  Bureau  believes  that  the  guidance 
provided  in  the  final  rule  regarding 
events  requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of- 
payments  in  loans  that  contain  a 
negative  amortization  feature  provides 
additional  clarity  for  creditors  while 
providing  meaningful  disclosure  to 
consumers  of  the  risks  of  payment  shock 
associated  with  loans  that  contain 
negative  amortization  features.  The 
guidance  in  revised  comment 
37(c)(l)(i)(A)-2,  however,  pertains  only 
to  the  occurrence  of  an  event  requiring 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  in  a  loan  with  a  negative 
amortization  feature.  Separate  rules 
regarding  the  disclosure  of  the  amount 
payable  for  principal  and  interest  are 
found  in  §  1026.37(c)(2)(i)  and  its 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Rules  and  Regulations  79937 


commentary,  which  includes  a  special 
rule  for  the  disclosure  of  principal  and 
interest  for  adjustable  rate  loans  that 
contain  negative  amortization  features 
in  §  1026.37fc)(2)(i)(B).  For  a  discussion 
of  this  provision,  see  the  section-by- 
section  analysis  of  §  1026.37(c)(2)(i), 
below. 

The  Bureau  is  also  adopting  clarifying 
adjustments  to  comment  37(c)(l)(i)(A)- 
3,  which  provides  guidance  regarding 
events  requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments  in  loans  with  interest  only 
features.  That  comment  provides  that,  in 
a  loan  that  contains  an  interest  only 
feature,  periodic  principal  and  interest 
payments  may  change  for  purposes  of 
§  1026.37(c)(l)(i)(A)  when  the  interest 
only  period  ends,  meaning  the 
consumer  must  begin  making  payments 
that  do  not  defer  repayment  of 
principal.  As  proposed,  comment 
37(c)(lKi)(A)-3  provided  that  periodic 
principal  and  interest  payments  may 
change  when  the  consumer  must  begin 
making  fully  amortizing  periodic 
payments  of  principal  and  interest. 
However,  the  proposed  comment  would 
not  have  accounted  for  the  possibility 
that  a  loan  may  require  the  consumer  to 
begin  making  payments  that  do  not 
defer  repayment  of  principal,  but  that 
those  payments  may  not  be  fully 
amortizing.  Although  the  Bureau 
understands  that  such  transactions  may 
not  be  common,  the  Bureau,  through 
public  comments  and  stakeholder 
outreach  prior,  to  the  proposal,  received 
feedback  regarding  the  extensive 
variability  of  credit  and  real  estate 
transactions,  and  thus  has  revised  the 
comment  to  account  for  such 
possibility.  The  Bureau  believes  that 
such  periodic  payment  adjustments 
should  be  reflected  as  separate  periodic 
payments  or  ranges  of  payments  on  the 
projected  payments  table  in  order  to 
provide  a  more  meaningful  and  accurate 
disclosure  to  consumers,  and  has 
revised  comment  37(c)(l)(i)(A)-3 
accordingly. 

The  Bureau  is  not  providing  specific 
guidance  in  §  1026.37(c)  regarding 
whether  the  periodic  principal  and 
interest  disclosure  should  be  based  on 
an  average  30-day  month  or  some  other 
measure.  Under  current  §  1026.17(c)(3)- 
l.iii,  creditors  may  base  their 
disclosures  on  calculation  tools  that 
assume  that  all  months  have  an  equal 
number  of  days,  even  if  their  practice  is 
to  take  account  of  the  variations  in 
months  for  purposes  of  collecting 
interest.  Because  this  guidance  applies 
generally  to  the  disclosures  required  by 
§  1026.37,  the  Bureau  does  not  believe 
it  is  necessary  or  appropriate  to  provide 
such  guidance  in  §  1026.37(c). 


In  addition  to  the  changes  to 
§  1026.37(c)(l)(i)(A),  the  Bureau  is 
adding  a  reference  to  the  definition  of 
balloon  payment  in  §  1026.37(b)(5)  to 
§  1026.37(c)(l)(i)(B)  to  clarify  that,  for 
purposes  of  determining  the  occurrence 
of  an  event  requiring  the  disclosure  of 
additional  separate  periodic  payments 
or  ranges  of  payments,  “balloon 
payment”  is  defined  pursuant  to 
§  1026.37(b)(5).  The  Bureau  is  also 
revising  comment  37(c)(l)(i)(B)-l  to 
clarify  that  separate  rules  apply  to 
determining  the  existence  of  a  balloon 
payment  for  purposes  §  1026.37(c)(l)(i) 
(events  requiring  disclosure  of 
additional  separate  periodic  payments) 
and  to  determining  the  amount  of  a 
balloon  payment  to  disclose  under 
§  1026.37(c)(2)(i).  To  clarify  the 
distinction  between  the  two  provisions, 
the  Bureau  is  moving  guidance 
regarding  the  amount  of  a  balloon 
payment  to  disclose  for  purposes  of 
§  1026.37(c)(2)(i)  to  comment 
37(c)(2)(i)-3  and  placing  a  cross 
reference  to  that  comment  in  comment 
37(c)(l)(i)(B)-l. 

The  Bureau  is  making  clarifying 
changes  to  comment  37(c)(l)(i)(C)-l, 
which  generally  defines  mortgage 
insurance  for  purposes  of  §  1026.37(c). 

As  proposed,  that  comment  would  have 
provided  that  “mortgage  insurance” 
means  insurance  against  the 
nonpayment  of,  or  default  on,  and 
individual  mortgage.  As  finalized, 
however,  the  comment  provides  that 
“mortgage  insurance  or  any  functional 
equivalent”  means  the  amounts 
identified  in  §  1026.4(b)(5).  The  Bureau 
believes  that  referencing  the  component 
of  the  finance  charge  in  §  1026.4,  rather 
than  adopting  a  new  definition,  will 
facilitate  compliance  for  creditors  and 
avoid  regulatory  complexity,  since  the 
definition  in  §  1026.4(b)(5)  is  a 
longstanding  part  of  Regulation  Z.  This  • 
change  is  consistent  with  the  definition 
of  “mortgage-related  obligations”  in  the 
Bureau’s  2013  ATR  Final  Rule,  with 
§  l026.37(c)(4)(ii),  regarding  the 
disclosure  of  estimated  taxes,  insurance, 
and  assessments,  described  below,  and 
with  the  definition  of  mortgage 
insurance  or  any  functional  equivalent 
in  §  1026. 18(s),  described  above. 
Consistent  with  the  proposal,  comment 
37(c)(l)(i)(C)-l  also  clarifies  that,  for 
purposes  of  §  1026.37(c),  “mortgage 
insurance  or  any  functional  equivalent” 
includes  any  mortgage  guarantee  that 
provides  coverage  similar  to  mortgage 
insurance  (such  as  a  United  States 
Department  of  Veterans  Affairs  or 
United  States  Department  of  Agriculture 
guarantee),  even  if  not  technically 


considered  insurance  under  State  or 
other  applicable  law. 

In  addition,  the  Bureau  is  making 
clarifying  adjustments  to  the  headings  of 
comments  37(c)(l)(i)(C)-2  and  -3, 
which  provide  guidance  regarding  the 
calculation  and  disclosure  of  the  date 
that  mortgage  insurance  terminates  for 
purposes  of  §  1026.37(c)(lKi),  to  clarify 
that  the  guidance  in  those  comments 
applies  only  to  the  date  that  mortgage 
insurance  terminates  for  purposes  of 
§  1026.37(c)(l)(i),  and  not  to  the  amount 
of  mortgage  insurance  to  disclose  in  the 
table  required  by  §  1026.37(c).  For  this 
same  reason,  the  Bureau  is  revising 
comment  37(c)(l)(i)(C)-2  to  contain  a 
cross-reference  to  §  1026.37(c)(2)(ii)  and 
its  commentary.  The  Bureau  is  also 
revising  comment  37(cJ(l)(i)(C)-2  to 
address  commenter  requests  for 
clarification,  described  above,  as  to 
^  whether  mortgage  insurance  termination 
would  be  calculated  based  on  the  actual 
interest  rate  or  the  fully-indexed  rate. 

As  adopted,  comment  37(c)(l)(i)(B)-2 
provides  that,  for  purposes  of 
§  1026.37(c)(l)(i)(C),  mortgage  insurance 
premiums  should  be  calculated  based 
on  the  declining  principal  balance  that 
will  occur  as  a  result  of  changes  to  the 
interest  rate  and  payment  amounts, 
applying  the  interest  rates  applicable  to 
the  transaction.  Such  calculation  should 
take  into  account  any  initial  discounted 
or  premium  interest  rate.  The  comment 
provides  an  example  of  an  adjustable 
rate  transaction  that  has  an  initial 
discounted  interest  rate  during  an  initial 
five-year  period.  In  such  a  transaction, 
the  creditor  makes  the  calculation  using 
a  composite  rate  based  on  the  rate  in 
effect  during  the  initial  five-year  period 
and  thereafter,  the  fully-indexed  rate, 
unless  otherwise  required  by  applicable 
law.  The  comment  cross  references 
§  1026.37(c)(2)(ii)  and  its  commentary 
for  guidance  on  calculation  of  the 
amount  of  mortgage  insurance 
premiums  to  disclose  on  the  table 
required  by  §  1026.37(c)  and  cross- 
references  comment  37(b)(2)-l  for 
guidance  on  calculation  of  the  fully- 
indexed  rate. 

The  Bureau  has  also  considered  other 
comments  related  to  the  disclosure  of 
the  termination  of  mortgage  insurance, 
but  does  not  believe  the  comments 
should  be  specifically  addressed  in  the 
rule.  With  respect  to  the  request  for 
clarification  as  to  whether  the  table 
requires  disclosure  of  upfront  mortgage 
insurance  premiums,  the  Bureau  notes 
that  §  1026.37(c)  requires  only 
disclosure  of  the  “periodic”  payment  or 
range  of  payments.  Upfront  mortgage 
insurance  premiums  are  not  paid  on  a 
periodic  basis,  and  so  are  not  required 
to  be  disclosed  on  the  table  required  by 
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§  1026.37(c).  Furthermore, 

§  1026.37(c)(2)(iii)  specifies  that  the 
creditor  discloses  the  maximum  amount 
payable  for  mortgage  insurance 
premiums  corresponding  to  the 
principal  and  interest  payment 
disclosed.  Because  upfront  mortgage 
insurance  premiums  are  not  paid  on  a 
periodic  basis*,  they  would  not  be 
disclosed  on  the  table  required  by 
§  1026.37(c).  For  these  same  reasons, 
creditor-paid  mortgage  insurance  would 
not  be  disclosed  on  the  table  required  by 
§•1026.37(0).  In  addition,  to  the  extent 
that  creditor-paid  mortgage  insurance 
premiums  are  paid  by  the  consumer  in 
the  form  of  a  higher  interest  rate,  those 
charges  are  disclosed  on  the  table 
required  by  §  1026.37(c)  through  the 
consumer’s  projected  payments  for 
principal  and  interest  as  well  as  in  the 
interest  rate  disclosure  required  by 
§  1026.37(b)(2).  To  the  extent  that 
creditor-paid  mortgage  insurance 
premiums  are  paid  by  the  consumer  in 
the  form  of  higher  origination  fees,  those 
amounts  would  be  disclosed  as 
origination  charges  under 
§  1026.37(f)(1).  The  purpose  of  the 
projected  payments  table  is  to  illustrate 
how  consumers’  periodic  payments  will 
change  over  time  and  the  Bureau 
believes  that  attempting  to  disclose 
creditor-paid  mortgage  insurance 
premiums,  which  are  not  paid  by  the 
consumer  on  a  periodic  basis,  on  the 
projected  payments  table  could  result  in 
consumer  confusion. 

Finally,  the  Bureau  is  adopting  a  new 
§  1026.37(c)(l)(i)(D),  which  describes  an 
event  that  requires  disclosure  of 
additional  separate  periodic  payments 
or  ranges  of  payments  that  was  not 
specifically  listed  in  the  proposed  rule. 
As  adopted,  §  1026.37(c)(l)(i)(D) 
provides  that  the  anniversary  of  the  due 
date  of  the  initial  periodic  payment  or 
range  of  payments  that  immediately 
follows  the  occurrence  of  multiple 
events  described  in  §  1026.37(c)(l)(i)(A) 
during  a  single  year  is  an  event  that 
requires  the  disclosure  of  additional 
separate  periodic  payments  or  ranges 
payments.  This  provision  clarifies  the 
rule  regarding  the  appropriate 
disclosure  of  separate  periodic 
payments  or  ranges  of  payments  in  the 
table  required  by  §  1026.37(c),  and  is  not 
intended  to  be  a  substantive  change 
from  the  proposed  rule!  As  noted  below, 
§  1026.37(c)(l)(iii)(B),  as  adopted, 
contains  a  special  rule  regarding  the 
disclosure  of  periodic  principal  and 
interest  payments  when  multiple 
periodic  principal  and  interest 
payments  would  apply  during  a  single 
year.  That  section  requires  creditors  to 
disclose  the  range  of  payments  that 


would  apply  during  the  year  in  which 
such  events  occur.  To  highlight  for 
consumers  the  periodic  principal  and 
interest  payment  that  would  apply  after 
the  year  during  which  multiple  periodic 
principal  and  interest  payments  changes 
occur,  §  1026.37(c)(l)(i)(D)  requires 
creditors  to  disclose  the  periodic 
payment  or  range  of  payments  that 
would  apply  as  of  the  anniversary 
following  such  combined  range  of 
payments  as  a  separate  periodic 
payment  or  range  of  payments.  The 
Bureau  believes  this  requirement 
assures  that  consumers  are  provided 
with  a  disclosure  that  clearly  and 
accurately  reflects  future  changes  to 
periodic  payments  and  clarifies  the  rule 
for  creditors,  facilitating  compliance  for 
industry.  For  further  clarity,  the  Bureau 
is  also  adopting  comment  37(c)(l)(i)(D)^ 
1 ,  which  provides  a  cross-reference  to 
comment  37(c)(l)(iii)(B)-l  for  an 
example  of  the  application  of 
§1026.37(c)(l)(i)(D). 

37(c)(l)(ii) 

Proposed  §  1026.37(c)(l)(ii)  would 
have  contained  special  rules  for  the 
disclosure  of  separate  periodic 
payments  or  ranges  of  payments 
described  in  §  1026.37(c)(l)(i). 
Specifically,  proposed  §  1026.37(c)(l)(ii) 
would  have  provided  that  the  table 
required  by  §  1026.37(c)  shall  not 
disclose  more  than  four  separate 
peripdic  payments  or  ranges  of 
payments.  For  all  events  requiring 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  described  in  proposed 
§  1026.37(c)(l)(i)  after  the  second  to 
occur,  the  separate  periodic  payments  or 
ranges  of  payments  would  have  been 
disclosed  as  a  single  range  of  payments, 
subject  to  the  special  rules  listed  in 
proposed  §  1026.37(c)(l)(ii)(A)  through 
(C). 

Proposed  §  1026.37(c)(l)(ii)(A)  would 
have  contained  a  special  rule  for  final 
balloon  payments.  That  section  would 
have  required  that  a  final  balloon 
payirient  shall  always  be  disclosed  as  a 
separate  periodic  payment  or  range  of 
payments  and  that,  if  a  final  balloon 
payment  is  disclosed,  no  more  than 
three  other  separate  periodic  payments 
or  ranges  of  payments  are  disclosed. 
Proposed  comment  37(c)(l)(ii)(A)-l 
would  have  clarified  that 
§  1026.37(c)(l)(ii)(A)  would  have  been 
an  exception  to  the  general  rule  in 
proposed  §  1026.37(c)(l)(ii),  and  would 
have  required  that  a  balloon  payment 
that  is  scheduled  as  a  final  payment 
under  the  terms  of  the  legal  obligation 
is  always  disclosed  as  a  separate 
periodic  payment  or  range  of  payments. 
Balloon  payments  that  are  not  final 


payments,  such  as  a  balloon  payment 
due  at  the  scheduled  recast  of  a  loan 
that  permits  negative  amortization, 
would  have  been  disclosed  pursuant  to 
the  general  rule  in  proposed 
§1026.37(c)(l)(ii).  Proposed 
§  1026.37(c)(l)(ii)(B)  would  have 
provided  a  special  rule  for  disclosure  of 
mortgage  insurance  premiums,  requiring 
that  the  automatic  termination  of 
mortgage  insurance,  or  any  functional 
equivalent,  under  applicable  law  shall 
be  disclosed  as  a  separate  periodic 
payment  or  range  of  payments  only  if 
the  total  number  of  events  that  require 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  described  in  §  1026.37(c)(l)(i), 
other  than  the  termination  of  mortgage 
insurance  or  any  functional  equivalent, 
does  not  exceed  two. 

Finally,  proposed 
§  1026.37(c)(l)(ii)(C)  would  have 
provided  a  special  rule  for  events  that 
require  disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  that  occur  during  the  same 
year.  Under  proposed 
§  1026.37(c)(l)(ii)(C),  if  changes  to 
periodic  principal  and  interest 
payments  described  in  proposed 
§  1026.37(c)(l)(i)(A)  would  have 
required  more  than  one  separate 
disclosure  during  a  single  year,  such 
periodic  payments  would  have  been 
disclosed  as  a  single  range  of  payments. 

One  large  bank  commenter  stated  that 
the  rule  should  require  that  all  known 
or  scheduled  periodic  payment  changes 
be  disclosed  to  the  consumer,  rather 
than  limiting  to  four  the  number  of 
separate  periodic  payments  or  ranges  of 
payments.  That  commenter  argued  that 
disclosing  all  payment  changes  would 
benefit  consumers  and  would  decrease 
creditors’  risk  of  liability  under  certain 
State  laws.  Several  industry  commenters 
requested  clarifications  regarding  the 
special  rules  related  to  events  that 
require  disclosure  of  additional  separate 
periodic  payments  under  the  proposed 
rule.  These  commenters  generally 
requested  further  guidance  on  how  to 
determine  the  number  of  columns  that 
would  appear  on  the  disclosure  required 
by  §  1026.37(c)  under  certain  specific 
conditions.  For  example,  one  industry 
trade  association  commenter  requested 
clarification  regarding  proposed 
§  1026.37(c)(ii)(C),  which  would  have 
required  creditors  to  disclose  as  one 
range  of  payments  multiple  events  that 
occur  during  a  single  year,  and  two 
industry  trade  association  commenters 
requested  clarification  on  the  disclosure 
rules  in  transactions  where  the  balloon 
payment  is  the  final  payment  under  the 
terms  of  the  legal  obligation. 
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For  the  reasons  discussed  in  the 
proposed  rule  and  below,  the  Bureau  is 
adopting  §  1026.37(c)(l)(ii)  and  its 
commentary  substantially  as  proposed, 
with  the  following  revisions  and 
clarifications.  First,  as  adopted, 

§  1026.37(c)(1)(ii)  provides  that  the  table 
required  by  §  1026. a7(c)  shall  not 
disclose  more  than  four  separate 
periodic  payments  or  ranges  of 
payments  and  that,  for  all  events 
requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments  described  in 
§  1026.37(c)(l)(i)(A)  through  (D) 
occurring  after  the  third  separate 
periodic  payment  or  range  of  payments 
disclosed,  the  separate  periodic 
payments  or  ranges  of  payments  shall  be 
disclosed  as  a  single  range  of  payments, 
subject  to  certain  exceptions.  The 
purpose  of  this  provision  is  to  limit  to 
four  the  number  of  columns,  which  each 
reflect  a  separate  periodic  payments  or 
range  of  payments,  that  appear  on  the 
table  required  by  §  1026.37(c)  and  to 
establish  rules  for  how  creditors 
disclose  the  periodic  payments  or 
ranges  of  payments  if  the  total  number 
of  columns  would  otherwise  exceed 
four.  Whereas  proposed 
§  1026.37(c)(l)(ii)  would  have  referred 
to  all  events  requiring  disclosure  of 
additional  separate  periodic  payments 
or  ranges  of  payments  “after  the  second 
to  occur”  when  describing  how  a 
creditor  discloses  the  periodic  payments 
or  ranges  of  payments  if  the  total 
number  of  columns  would  otherwise 
exceed  four,  the  final  rule  refers  to  the 
actual  disclosed  periodic  payments  or 
ranges  of  payments.  The  Bureau  is 
making  this  change  from  the  proposed 
rule  in  response  to  commenter  requests 
for  clarification,  described  above.  The 
Bureau  believes  that  §  1026.37(c)(l)(ii), 
as  adopted,  provides  clearer  guidance 
for  creditors  regarding  the  disclosure  of 
periodic  payments  or  ranges  of 
payments  in  transactions  where  the  total 
number  of  columns  that  appear  on  the 
table  required  by  §  1026.37(c)  would 
otherwise  exceed  four. 

Second,  the  final  rule  makes  certain 
clarifying  changes  to 
§  1027.37(c)(l)(ii)(A).  As  adopted, 

§  1026.37(c)(l)(ii)(A)  provides  an 
exception  to  the  general  rule  in 
§  1026.37(c)(I)(ii)  for  transactions  with  a 
“balloon  payment  scheduled  as  a  final 
payment.”  Whereas  proposed 
§  1026.37(c)(l)(ii)(A)  would  have 
referred  to  a  “final  balloon  payment,” 
the  final  rule  refers  to  a  “balloon 
payment  that  is  a  final  payment  under 
the  terms  of  the  legal  obligation.”  The 
Bureau  believes  this  formulation  more 
clearly  conveys  that  the  provision 


relates  to  balloon  payments  that  are  the 
last  scheduled  payment  under  the  terms 
of  the  legal  obligation,  rather  than  the 
last  balloon  payment  to  occur  in  a  series 
of  balloon  payments.  In  addition, 

§  1026.37(c)(l)(ii)(A),  as  adopted, 
contains  instructions  on  how  to  disclose 
events  that  require  disclosure  of 
additional  separate  periodic  payments 
or  ranges  of  payments  in  transactions 
with  balloon  payments  scheduled  as  the 
final  payment  and  where  the  rule  would 
otherwise  require  disclosure  of  more 
than  four  columns  on  the  table  required 
by  §  1026.37(c).  In  particular,  the  final 
rule  provides  that,  in  such  a  case,  all 
events  requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments  described  in 
§  1026.37(c)(l)(i)(A)  through  (D) 
occurring  after  the  second  separate 
periodic  payment  or  range  of  payments 
disclosed,  other  than  the  final  balloon 
payment,  shall  be  disclosed  as  a  single 
range  of  payments.  The  Bureau  is 
adding  this  language  to 
§  1026.37(c)(l)(ii)(A)  in  response  to 
commenter  requests  for  clarification 
regarding  the  number  of  columns  that 
would  appear  on  the  disclosure  required 
by  §  1026.37(c)  in  transactions  where 
the  balloon  payment  is  scheduled  as  the 
final  payment,  which  are  described 
above.  The  Bureau  believes  that 
§  1026.37(c)(l)(ii)(A),  as  adopted, 
provides  additional  clarity  to  creditors 
regarding  disclosure  of  periodic 
payments  in  transactions  with  balloon 
■payments  scheduled  as  the  final 
payment  under  the  terms  of  the  legal 
obligation.  Comment  37(c)(l)(ii)(A)-l, 
as  adopted,  also  explains  that  a  balloon 
payment  that  is  a  final  payment  is 
disclosed  as  a  single  payment  and  is  not 
combined  with  other  changes  to 
periodic  principal  and  interest 
payments  and  disclosed  as  a  range.  For 
further  clarity,  the  Bureau  is  adopting 
comment  37(c)(l)(ii)(A)-2,  which 
provides  an  example  of  the  application 
of  the  special  rule  in 
§  1026.37(c)(l)(ii)(A).  The  example 
provided  in  comment  37(c)(l)(ii)(A)-2 
clarifies  that,  although  the  balloon 
payment  that  is  scheduled  as  the'final 
payment  under  the  terms  of  the  legal 
obligation  occurs  after  the  third  separate 
periodic  payment  or  range  of  payments, 
the  creditor  discloses  the  final  balloon 
payment  as  a  separate  event  requiring 
disclosure  of  additional  periodic 
payments  or  range  of  payments  in  the 
fourth  column,  and  discloses  the 
payment  or  range  of  payments  that 
would  apply  after  the  second  and  third 
interest  rate  adjustments  as  a  single 
range  of  payments  in  the  third  column. 
In  contrast,  if  the  final  rule  did  not 


contain  the  special  rule  in 
§  1026.37(c)(l)(ii)(A),  the  creditor  would 
have  been  required  to  disclose  in  the 
first  column  the  initial  periodic 
payment  or  range  of  payments,  in  the 
second  column  the  periodic  payment  or 
range  of  payments  that  would  apply 
■after  the  first  interest  rate  adjustment,  in  . 
the  third  column  the  periodic  payment 
or  range  of  payments  that  would  apply 
after  the  second  interest  rate  adjustment, 
and  in  the  fourth  column  the  periodic 
payment  or  range  of  payments  that 
would  apply  after  the  third  and  final 
interest  rate  adjustment  through  the  . 
final  balloon  payment  as  a  single  range 
of  payments.  The  Bureau  believes  that 
the  information  regarding  the  final 
balloon  payment  will  be  more  useful  to 
consumers  when  disclosed  as  a  separate 
payment,  because  it  will  make  the  fact 
that  a  final  balloon  payment  exists  and 
the  amount  of  the  final  balloon  payment 
more  easily  visible  by  consumers,  and 
thus,  is  adopting  the  special  rule  under 
§  1027.37(c)(l)(ii)(A)  substantially  as 
proposed,  with  the  clarifying  changes 
described  above. 

Third,  as  adopted, 

§  1026.37(c)(l)(ii)(B)  provides  that  the 
automatic  termination  of  mortgage 
insurance  or  any  functional  equivalent 
under  applicable  law  shall  require 
disclosure  of  an  additional  separate 
periodic  payment  or  range  of  payments 
only  if  the  total  number  of  separate 
periodic  payments  or  ranges  of 
payments  otherwise  disclosed  pursuant 
§  1026.37(c)(1)  does  not  exceed  three. 
The  purpose  of  this  provision  is  to 
provide  an  exception  to  the  general  rule 
in  §  1026.37(c)(l)(ii)  regarding  the 
disclosure  of  a  range  of  payments  for 
each  event  occurring  after  the  third 
separate  periodic  payment  or  range  of 
payments  disclosed.  Whereas  proposed 
§  1026.37(c)(l)(ii)(B)  would  have 
referred  to  the  number  of  “events 
requiring  disclosure  of  additional 
separate  periodic  payments”  in 
describing  how  to  disclose  mortgage 
insurance  in  transactions  that  would 
otherwise  require  more  than  four 
columns  in  the  table  required  by 
§1026. 37(c),  the  final  rule  refers  to  the 
actual  disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments.  The  Bureau  believes  that 
§  1026.37(c)(l)(ii)(B),  as  adopted, 
provides  clearer  guidance  for  creditors 
regarding  disclosure  of  periodic 
payments  or  ranges  of  payments  in 
transactions  where  mortgage  insurance 
is  required  to  be  disclosed  and  where 
the  total  number  of  columns  in  the  table 
required  by  §  1026.37(c)  would 
otherwise  exceed  four. 

In  response  to  commenter  requests  for 
additional  clarification  regarding  the 
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disclosure  of  mortgage  insurance 
termination,  the  Bureau  is  also 
finalizing  a  new  comment  . 
37(cKl)(ii)(B)-l,  which  did  not  appear 
in  the  proposed  rule.  As  adopted,  that 
comment  explains  that 
§  1026.37(c)(l)(ii)(B)  is  an  exception  to 
the  general  rule  in  §  1026.37(c)(l)(ii), 
and  requires  that  the  automatic 
termination  of  mortgage  insurance 
under  applicable  law  is  disclosed  as  a 
separate  periodic  payment  or  range  of 
payments  only  if  the  total  number  of 
separate  periodic  payments  or  ranges  of 
payments  otherwise  disclosed  does  not 
exceed  three.  The  comment  further 
clarifies  that  where  the  automatic 
termination  of  mortgage  insurance 
under  applicable  law  is  not  disclosed  as 
a  separate  periodic  payment  or  range  of 
payments,  the  absence  of  a  required 
mortgage  insurance  payment  is 
disclosed  with  the  next  disclosed  event 
requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments,  as  applicable.  For  further 
clarification,  the  Bureau  is  also  adopting 
.  new  comment  37(c)(l)(ii)(B)-2,  which 
provides  two  examples  of  the 
application  of  the  special  rule  regarding 
the  disclosure  of  the  automatic 
termination  of  mortgage  insurance. 

The  Bureau  is  not  adopting 
§  1026.37(c)(l)(ii)(C).  As  proposed, 

§  1026.37(c)(l)(ii)(C)  would  have 
provided,  as  an  exception  to  the  general 
rule  in  §  1026.37(cKl)(ii),  that  if  changes 
to  periodic  principal  and  interest 
payments  would  require  more  than  one 
separate  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments  during  a  single  year,  such 
periodic  payments  shall  be  disclosed  as 
a  single  range  of  payments.  The  Bureau 
believes  that  the  language  in  proposed 
§  1026.37(c)(l)(ii){C)  would  provide 
clearer  guidance  to  creditors  if  located 
in  §  1026.37(c)(l)(iii),  which  generally 
provides  rules  regarding  the  disclosure 
of  a  range  of  payments  in  the  table 
required  by  §  1026.37(c).  See  the 
section-by-section  analysis  of 
§  1026.37(c)(l)(iii),  below,  for  additional 
discussion  of  proposed 
§1026.37(c)(l)(ii)(C). 

Finally,  the  Bureau  has  considered 
the  comment  requesting  that  all 
scheduled  periodic  payment  changes  be 
disclosed  to  the  consumer,  rather  than 
limiting  the  amount  to  four,  but  declines 
to  adopt  such  a  requirement.  The 
Bureau’s  consumer  testing  indicates  that 
consumers  are  generally  able  to  evaluate 
the  payment  changes  that  will  occiu" 
over  the  life  of  the  loan  using  the 
projected  payments  table  that  is  limited 
to  fovu  columns.  Kleimann  Quantitative 
Study  Report  at  55-56.  Moreover,  the 
Bureau  believes  that  a  requirement  to 


disclose  all  future  periodic  payment 
changes  would  result  in  information 
overload  to  consumers. 

37(c)(l)(iii) 

Proposed  §  1026.37(c)(l)(iii)  would 
have  provided  rules  for  the  disclosure  of 
ranges  of  payments.  Under  the  proposed 
rule,  a  range  of  payments  would  have 
been  disclosed  when  the  periodic 
principal  and  interest  payment  may 
adjust  based  on  index  rates  at  the  time 
an  interest  rate  adjustment  may  occur  or 
multiple  events  are  combined  in  a  range 
of  payments  pursuant  to  proposed 
§  1026.37(c)(l){ii).  When  a  range  of 
payments  is  required,  the  creditor 
would  have  been  required  to  disclose 
the  minimum  and  maximum  possible 
payment  amount  for  both  the  principal 
and  interest  payment  under  proposed 
§  1026.37(c)(2)(i)  and  the  total  periodic 
payment  under  proposed 
§  1026.37(cK2)(iv).  In  the  case  of  an 
interest  rate  adjustment,  the  maximum 
payment  amounts  would  have  been 
determined  by  assuming  that  the 
interest  rate  in  effect  throughout  the 
loan  term  is  the  maximum  possible 
interest,  and  the  minimum  payment 
amounts  would  have  been  determined 
by  assuming  that  the  interest  rate  in 
effect  throughout  the  loan  term  is  the 
minimum  possible  interest  rate. 

Proposed  comment  37{c)(l)(iii)-l 
would  have  clarified  that  a  range  of 
payments  must  be  disclosed  when  the 
periodic  principal  and  interest 
payments  are  not  known  at  the  time  the 
disclosure  is  provided  because  they  are  ’ 
subject  to  changes  based  on  index  rates 
at  the  time  of  an  interest  rate  adjustment 
or  when  multiple  events  are  disclosed 
as  a  range  of  payments  pursuant  to 
proposed  §  1026.37(c)(l){ii).  For  such 
transactions,  proposed 
§  1026.37(c)(3)(iii)  would  h^ve  required 
the  creditor  to  disclose  both  the 
minimum  and  maximum  periodic 
principal  and  interest  payments, 
expressed  as  a  range.  In  disclosing  the 
maximum  possible  interest  rate  for 
purposes  of  §  1026.37(c),  the  creditor 
would  have  assumed  that  the  interest 
rate  will  rise  as  rapidly  as  possible  after 
consummation,  taking  into  account  the 
terms  of  the  legal  obligation,  including 
any  applicable  caps  on  interest  rate 
adjustments  and  lifetime  interest  rate 
cap.  For  a  loan  vyith  no  lifetime  interest 
rate  cap,  the  maximum  rate  would  have 
been  determined  by  reference  to  other 
applicable  laws,  such  as  State  usury 
law.  In  disclosing  the  minimum 
possible  interest  rate  for  purposes  of 
§  1026.37(c),  the  creditor  would  have 
assumed  that  the  interest  rate  will 
decrease  as  rapidly  as  possible  after 
consummation,  taking  into  account  any 


introductory  rates,  caps  on  interest  rate 
adjustments,  and  lifetime  interest  rate 
floor.  For  an  adjustable  rate  mortgage 
based  on  an  index  that  has  no  lifetime 
interest  rate  floor,  the  minimum  interest 
rate  would  have  been  equal  to  the 
margin.  Proposed  comment  37(c)(l)(iii)- 
2  would  have  clarified  that,  when  a 
range  of  payments  is  required,  the 
amount  required  to  be  disclosed  for 
mortgage  insurance  premiums  pursuant 
to  proposed  §  1026.37(c)(2)(ii)  and  the 
amount  payable  into  escrow  pursuant  to 
proposed  §  1026.37(c)(2)(iii)  shall  not  be 
disclosed  as  a  range.  Proposed  comment 
37(c)(l)(iii)-3  would  have  provided 
guidance  to  creditors  on  the  disclosure 
of  ranges  of  payments  in  adjustable  rate 
mortgages. 

As  noted  above,  severed  industry  trade 
association  commenters  requested  that 
the  final  rule  provide  further 
clarification  and  guidance  on  the 
disclosure  of  periodic  payments  or 
ranges  of  payments  when  multiple 
events  requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments  occur  during  the  same  year. 
The  Bureau  has  considered  these 
comments  and,  for  the  reasons 
discussed  in  the  proposed  rule  and 
below,  is  adopting  §  1026.37(c)(l)(iii) 
and  its  commentary  substantially  as 
proposed,  with  the  following  revisions 
and  clarifications. 

First,  the  Bureau  has  restructured  the 
introductory  language  to 
§  1026.37(c)(l)riii)  to  first  provide  the 
general  rule  that  when  a  range  of 
payments  is  required  to  be  disclosed 
under  §  1026.37(c)(1),  the  creditor  must 
disclose  the  minimum  and  maximum 
amount  for  both  the  principal  and 
interest  payment  under 
§  1026.37(c)(2)(i)  and  the  total  periodic 
payment  under  §  1026.37(c)(2)(iv).  The 
rule  then  provides  a  list  of  when  a  range 
of  payments  is  required  to  be  disclosed 
under  §  1026.37(c)(1).  The  introductory 
lemguage  to  §  1026.37(c)(l)(iii),  as 
adopted,  does  not  contain  substantive 
changes  from  the  proposed  rule,  but  is 
revised  for  clarity. 

Second,  the  filial  rule  adds 
§  1026.37(c)(l)(iii)(A).  As  adopted,  that 
section  provides  that  a  range  of 
payments  is  required  to  be  disclosed 
when  multiple  events  described  in 
§  1026.37(c)(l)(i)  are  combined  in  a 
single  range  of  payments  pursuant  to 
§  1026.37(c)(l)(ii),  as  described  above. 
This  language  is  adopted  from  proposed 
§  1026.37(c)(l)(iii)  and  does  not  contain 
substantive  changes  from  the  proposed 
rule. 

Third,  the  final  rule  adds 
§  1026.37(c)(l)(iii)(B).  As  adopted,  that 
section  provides  that  a  range  of 
payments  is  required  to  be  disclosed 
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when  multiple  events  described  in 
§  1026.37(c)(l)(i)(A)  occur  during  a 
single  year  or  an  event  described  in 
§  1026.37(c)(l)(i){A)  occurs  during  the 
same  year  as  the  initial  periodic 
payment  or  range  of  payments,  in  which 
case  the  creditor  discloses  the  range  of 
payments  that  would  apply  during  the 
year  in  which  the  events  occur.  This 
provision  is  adopted  from  proposed 
§  1026.37(c)(l)(ii)(C),  which  would  have 
provided  that  if  changes  to  periodic 
principal  and  interest  payments 
described  in  §  1026.37(cKl){i)(A)  would 
require  more  than  one  separate 
disclosure  during  a  single  year,  such 
periodic  payments  shall  be  disclosed  as 
a  single  range  of  payments.  As 
discussed  above,  the  Bureau  believes 
that  the  rule  that  would  have  appeared 
in  proposed  §  1026.37(c)(l){ii)(C)  would 
provide  clearer  guidance  to  creditors  if 
placed  in  §  1026.37{c)(l)(iii),  which 
generally  provides  rules  regarding  the 
disclosure  of  a  range  of  payments  in  the 
table  required  by  §  1026.37(c).  The  final 
rule  also  contains  additional  language  in 
§  1026.37(c)(l)(iiiKB)  to  clarify  that 
changes  to  periodic  principal  and 
interest  payments  that  occur  during  the 
first  year  of  the  loan  are  also  combined 
and  disclosed  as  a  range  of  payments 
that  would  apply  during  the  year  in 
which  the  events  occur.  The  Bureau  is 
making  these  changes  to  the  proposed 
rule  in  response  to  commenter  requests 
for  clarification  regarding  the  disclosure 
of  separate  periodic  payments  or  ranges 
of  payments  that  occur  during  the  same 
year. 

For  additional  clarity,  the  Bureau  is 
also  adopting  comment  37(c)(l)(iii)(B)- 
1  to  provide  guidance  to  creditors 
regarding  the  disclosure  of  separate 
periodic  payments  or  ranges  of 
payments  when  multiple  events  occur 
during  a  single  year.  That  comment 
clarifies  that  if  changes  to  periodic 
principal  and  interest  payments  would 
result  in  more  than  one  separate 
periodic  payment  or  range  of  payments 
in  a  single  year,  §  1026.37{c)(l)(iii)(B) 
requires  the  creditor  to  disclose  the 
range  of  payments  that  would  apply 
during  the  year  in  which  the  events 
occur.  The  comment  also  provides  an 
example  that  assumes  a  loan  with  a  30- 
year  term  with  a  payment  that  adjusts 
every  month  for  the  first  12  months  and 
is  fixed  thereafter,  where  mortgage 
insurance  is  not  required,  and  where  no 
escrow  account  would  be  established  for 
the  payment  of  chcirges  described  in 
§  1026.37(c)(4)(ii).  Under  this  example, 
the  creditor  discloses  as  a  range  of 
payments  the  initial  periodic  payment 
and  the  periodic  payment  that  would 
apply  after  each  payment  adjustment 


during  the  first  12  months  and  would 
also  disclose,  as  an  additional  separate 
range  of  payments,  the  periodic 
principal  and  interest  payment  or  range 
of  payments  that  would  apply  after  the 
payment  becomes  fixed.  The  comment 
provides  a  second  example  that  assumes 
instead  a  loan  with  a  30-year  term  with 
an  interest  rate  that  provides  for  a 
payment  adjustment  after  three  months 
and  after  six  months  and  is  fixed 
thereafter,  where  mortgage  insurance  is 
not  required,  and  where  no  escrow 
account  would  be  established  for  the 
payment  of  charges  described  in 
§  1026.37(c)(4)(ii).  Under  this  example, 
the  creditor  discloses  as  a  range  of 
payments  the  initial  periodic  payment 
and  the  periodic  payment  that  would 
apply  after  the  payment  adjustment  that 
occurs  after  six  months,  which  represent 
the  minimum  payment  and  maximum 
payment,  respectively,  which  would 
apply  during  the  first  year  of  the  loan. 
Pursuant  To  §  1026.37(c)(l)(i)(D),  the 
creditor  also  discloses  as  an  additional 
separate  periodic  payment  or  range  of 
payments,  the  principal  and  interest 
payment  that  would  apply  after  the 
payment  adjustment  that  would  apply 
on  the  anniversary  of  the  initial  periodic 
payment,  which  is  the  periodic  payment 
that  occurs  after  the  six  month  payn^pnt 
adjustment. 

In  addition,  the  final  rule  adds 
§  1026.37(c)(l)(iii)(C).  As  adopted,  that 
section  provides  that  a  range  of 
payments  is  required  to  be  disclosed 
when  the  periodic  principal  and  interest 
payment  may  adjust  based  on  index 
rates  at  the  time  an  interest  rate 
adjustment  may  occur.  This  language  is 
adopted  from  proposed 
§  1026.37(c)(l)(iii)  and  does  not  contain 
substantive  changes-from  the  proposed 
rule. 

The  Bureau  is  not  adopting  proposed 
comment  37(c)(l){iii)-l,  which  would 
have  provided  guidance  to  creditors 
regarding  the  disclosure  of  the 
minimum  and  maximum  principal  and 
interest  payments  in  transactions  where 
principal  and  interest  payments  are  not 
known  at  the  time  the  disclosure  is 
provided  because  they  are  subject  to 
changes  based  on  index  rates  at  the  time 
of  an  interest  rate  adjustment.  For 
clarity,  the  Bureau  is  providing  this 
guidance  in  commentary  to 
§  1026.37(c)(2),  which  is  discussed 
below. 

37(c)(2)  Itemization 

Proposed  §  1026.37(c)(2)  would  have 
required  that  each  separate  periodic 
payment  or  range  of  payments  included 
in  the  table  required  by  proposed 
§  1026.37(c)  must  be  itemized  to  include 
the  following:  (1)  the  amount  payable 


for  principal  and  interest,  labeled  as 
“Principal  &  Interest,”  including  the 
term  “only  interest”  if  the  payment  or 
range  of  payments  includes  any  interest 
only  payment;  (2)  the  maximum  amount 
payable  for  mortgage  insurcmce 
premiums  corresponding  to  the 
principgj  and  interest  payment 
disclosed  pursuant  to  proposed 
§  1026.37(c)(2)(i),  labeled  “Mortgage 
Insurance”;  (3)  the  amount  payable  into 
an  escrow  account  to  pay  for  some  or  all 
of  the  charges  described  in  proposed 
§  1026.37(c)(4)(ii)(A)  through  (E), 
labeled  “Estimated  Escrow,”  including  a 
statement  that  the  cimount  disclosed  can 
increase  over  time;  and  (4)  the  total 
periodic  payment,  calculated  as  the  sum 
of  the  amounts  disclosed  pursuant  to 
proposed  §  1026.37(c)(2)(i)  through  (iii), 
labeled  “Total  Monthly  Payment.”  As 
discussed  in  the  Kleimann  Testing 
Report,  the  Bureau’s  consumer  testing 
indicated  that  consumers  understand 
the  table  and  cem  identify  the  • 
components  of  their  total  monthly 
payment  using  this  itemization  of 
payments.  See  Kleimann  Testing  Report 
at  283. 

Proposed  comment  37(c)(2)(ii)-l 
would  have  clarified  that  mortgage 
-  insurance  payments  should  be  reflected 
on  the  disclosure  required  by  proposed 
§  1026.37(c)  even  if  no  escrow  account 
is  established  for  the  payment  of 
mortgage  insurance  premiums.  If  the 
consumer  is  not  required  to  purchase 
mortgage  insurance,  the  creditor  would 
have  disclosed  the  mortgage  insurance 
premium  as  “0.”  Proposed  comment 
37(c)(2)(ii)-2  would  have  clarified  that 
the  creditor  must  disclose  mortgage 
insurance  payments  pursuant  to 
proposed  §  1026.37(c)(2)(ii)  on  the  same 
periodic  basis  that  payments  for 
principal  and  interest  would  have  been 
disclosed  pursuant  to  proposed 
§  1026.37(c)(2)(i),  even  if  mortgage 
insurance  premiums  are  actually  paid 
on  some  other  periodic  basis. 

The  Bureau  proposed  to  implement 
TILA  sections  128(a)(16)  and 
128(b)(4)(A)  pursuant  to  its 
implementation  authority  under  TILA 
section  105(a)  and  require  creditors  to 
disclose  the  amount  of  estimated  escrow 
payments,  as  well  as  pursuant  to  its 
authority  under  Dodd-Frank  Act  section 
1032(a),  and,  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b). 
As  discussed  above,  TILA  section 
128(a)(16)  requires  that,  for  variable-rate 
residential  mortgage  loans  for  which  an 
escrow  account  will  be  established,  the 
creditor  must  disclose  the  initial  total 
monthly  payment,  including  escrow 
payments  for  taxes  and  insurance.  The 
Bureau  proposed  to  modify  this 
requirement  to  cover  all  transactions 


79942  Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


subject  to  proposed  §  1026.19(e)  for 
which  an  escrow  account  will  be 
established,  including  hxed  rate  loans. 
Additionally,  TILA  section  128(b)(4)(A) 
requires  that,  for  any  consumer  credit 
transaction  secured  by  a  first  lien  on  the 
principal  dwelling  of  the  consumer  for 
which  an  escrow  account  will  be 
established,  the  creditor  must  take  into 
account  escrow  payments  when  making 
the  disclosures  required  by  TILA  section 
128(a)(6).  The  Bureau  also  proposed  to 
modify  the  scope  of  this  requirement  to 
cover  all  transactions  subject  to 
proposed  §  1026.19(e)  for  which  an 
escrow  account  will  be  established.  The 
Bureau  proposed  these  modifications 
pursuant  to  its  authority  to  implement 
TILA  sections  128(a)(16)  and 
128(b)(4)(A)  under  TILA  section  105(a), 
as  well  as  its  authority  under  Dodd- 
Frank  Act  section  1032(a),  and.  for 
residential  mortgage  loans,  Dodd-Frank 
Act  section  1405(b).  The  proposal  stated 
that  these  modifications  are  consistent 
with  the  purposes  of  TILA,  as  they  may 
promote  the  informed  use  of  credit  by 
allowing  consumers  to  more  readily 
compare  loans.  Further,  the  proposal 
stated  that  applying  a  single  disclosure 
rule  to  all  transactions  subject  to 
proposed  §  1026.19(e)  may  ease 
compliance  burden  for  creditors. 
Accordingly,  the  proposal  stated  that 
these  modifications  will  improve 
consumer  awareness  and  understanding 
of  residential  mortgage  loans  and  are  in 
the  interest  of  consumers  and  the 
public,  consistent  with  Dodd-Frank  Act 
section  1405(b).  In  addition,  consistent 
with  section  1032(a)  of  the  Dodd-Frank 
Act,  the  proposal  noted  that  this 
disclosure  would  ensure  that  the 
features  of  consumer  credit  transactions 
secured  by  real  property  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
product  or  service,  in  light  of  the  facts 
and  circumstances. 

Further,  the  Bureau  proposed  to 
require  creditors  to  disclose  the 
maximum  periodic  payment  for 
mortgage  insurance  premiums 
corresponding  to  the  periodic  principal 
and  interest  payment  disclosed 
pursuant  to  §  1026.37(c)(2)(i),  separately 
finm  other  escrowed  amounts,  pursuant 
to  its  authority  under  TILA  section 
105(a),  Dodd-Frank  Act  section  1032(a), 
and,  for  residential  mortgage  loans, 
Dodd-Frank  Act  section  1405(b),  even  if 
no  escrow  account  is  established  for  the 
pajmient  of  such  amounts.  Current 
§  1026.18(s)  requires  creditors  to 
include  mortgage  insurance  in  the 
disclosure  of  the  amounts  required  to  be 


paid  into  escrow.  However,  §  1026.18(s) 
does  not  require  creditors  to  separately 
disclose  payments  for  mortgage 
insurance.  The  proposal  stated  that  the 
Bureau  believes  that  consumers  would 
benefit  firom  disclosure  of  the  periodic 
amount  of  mortgage  insurance  payments ' 
required  by  the  creditor,  and  believes 
that  consumers  would  benefit  from  the 
disclosure  of  any  required  mortgage 
insurance  payments  even  if  no  escrow 
account  for  the  payment  of  such 
amounts  will  be  established.  The 
proposal  also  stated  that  the  Bureau 
believes  that  requiring  such  disclosure 
in  all  cases  may  facilitate  comparison 
between  loans  and  improve  overall 
understanding  of  credit  terms. 
Accordingly,  the  proposal  stated  that 
this  requirement  promotes  the  informed 
use  of  credit,  will  improve  consumer 
awareness  and  understanding  of 
transactions  involving  residential 
mortgage  loans,  and  is  in  the  interest  of 
consumers  and  the  public,  corfSistent 
with  the  purpose  of  TILA  and  with 
Dodd-Frank  Act  section  1405(b). 

Further,  consistent  with  section  1032(a) 
of  the  Dodd-Frank  Act,  the  proposal 
stated  that  this  disclosure  would  have 
ensured  that  the  features  of  consumer 
credit  transactions  secured  by  real 
property  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 

In  addition,  the  Bureau  understands 
that  some  mortgage  insurance  plans  are 
structured  such  that  periodic  mortgage 
insurance  payments  decrease  over  time. 
Accordingly,  the  Bureau  proposed  to 
require  creditors  to  disclose  the 
maximum  amount  pmyable  for  mortgage 
insurance  premiums,  or  any  functional 
equivalent,  corresponding  to  the 
periodic  principal  and  interest  payment 
disclosed  pursuant  to  proposed 
§  1026.37(c)(2)(i).  The  proposal  stated 
that  the  Bureau  believes  this  disclosure 
will  enhance  consumer  understanding 
of  and  facilitate  comparison  between 
loans  by  more  accurately  reflecting  the 
amount  of  mortgage  insurance  payments 
over  time.  Proposed  comment 
37(c)(2)(iii)— 1  would  have  clarified  that 
the  disclosure  of  taxes  and  insurance 
described  in  proposed 
§  1026.37(c)(2)(iii)  is  required  only  if  the 
creditor  will  establish  an  escrow 
account  for  the  payment  of  the  amounts 
described  in  proposed 
§  1026.37(c)(4)(ii)(A)  through  (E), 
consistent  with  TILA  section 
128(b)(4)(A)  and  current  §  1026.18(s). 

Several  industry  commenters, 
including  one  large  national  mortgage 
lender,  requested  that  the  Bmeau 


eliminate  the  proposed  requirement  that 
creditors  disclose  both  the  minimum 
and  maximum  payment  range  and, 
instead,  require  that  future  payment 
changes  be  based  on  maximum  interest 
rates  and  payments  only.  These 
commenters  stated  that  such  a  change 
would  streamline  the  regulation,  such  as 
the  rules  for  calculation  of  the  date  of 
termination  of  mortgage  insurance. 
Several  industry  trade  association 
commenters  noted  that  proposed 
§  1026.37(c)(2)(iii)  would  not  have 
required  disclosure  of  estimated  escrow 
if  no  escrow  account  would  be 
established,  but  that  the  taxes, 
insurance,  and  assessments  disclosure 
under  §  1026.37(c)(4)  would  have  been 
required  even  in  the  absence  of  an 
escrow  account.  These  commenters 
suggested  that  the  requirements  are 
inconsistent  and  that  the  “estimated 
escrow”  payments  should  be  included 
even  if  no  escrow  account  is  established 
so  that  consumers  are  not  misled  about 
their  costs  and  can  better  compare  Loan 
Estimates.  Similarly,  a  title  company 
commenter  suggested  that  the  two  ■ 
disclosures  could  be  confusing  if  no 
escrow  account  is  established  for  the 
payment  of  taxes,  insurance,  and 
assessments.  Finally,  a  large  mortgage 
origination  software  provider 
commenter  requested  that  the  rule 
specify  how  the  lack  of  an  escrow 
account  is  to  be  disclosed  to  ensure  a 
uniform  approach  in  the  industry. 

For  the  reasons  discussed  in  the 
proposed  rule  and  below,  the  Bureau  is 
adopting  §  1026.37(c)(2)  and  its 
commentary  substantially  as  proposed, 
with  the  following  revisions  and 
clarifications.  First,  the  Bureau  is 
finalizing  rules  regarding  the  disclosure 
of  minimum  and  maximum  payments  in 
loans  with  adjustable  interest  rates  and 
loans  with  adjustable  interest  rates  that 
also  contain  a  negative  amortization 
feature  in  §  1026.37(c)(2)(i)(A)  and  (B). 
As  discussed  above  in  the  section-by¬ 
section  analysis  of  §  1026.37(c)(l)(i),  a 
large  consumer  advocacy  group 
commenter  stated  that  if  a  creditor  were 
to  follow  the  proposed  rule  for  the 
disclosure  of  adjustable  rate  loans  in  the 
case  of  an  adjustable  rate  loan  that 
permits  negative  amortization,  it  would 
produce  a  payment  that  is  less  than  the 
maximum  payment.  As  described  above, 
proposed  §  1026.37(c)(l)(iii)  would  have 
provided  that  the  maximum  payment 
amounts  are  determined  by  assuming 
that  the  interest  rate  in  effect  throughout 
the  loan  term  is  the  maximum  possible 
interest  rate  and  comment  37(c)(l)(iii)- 
1  would  have  provided  that  the  creditor 
assumes  that  the  interest  rate  will  rise 
as  rapidly  as  possible  after 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


79943 


consummation.  The  commenter  noted 
that,  in  an  adjustable  rate  loan  that 
contains  a  negative  amortization  feature, 
the  requirement  in  §  1026.37(c)(l)(iii) 
would  produce  a  payment  that  is  less 
than  the  maximum  payment  permitted 
under  the  terms  of  the  legal  obligation. 
The  commenter  argued  that,  in 
adjustable  rate  loans  that  permit 
negative  amortization,  the  maximum 
payment  depends  on  the  interaction  of 
the  permissible  amount  of  negative 
amortization,  the  highest  interest. rate, 
and  the  latest  date  at  which  payments 
become  fully  amortizing.  For  such 
loans,  the  commenter  asserted  that  the 
maximum  payment  is  triggered  when 
the  maximum  interest  rate  is  applied  to 
the  maximum  loan  balance  for  the 
shortest  amortization  period,  which  will 
happen  when  the  onset  of  fully 
amortizing  payments  is  delayed  as  long 
as  possible.  The  commenter  asserted 
that,  for  adjustable  rate  loans  that  permit 
negative  amortization  until  a  contract 
term  triggers  a  switch  to  fully 
amortizing  payments,  the  maximum 
payment  should  be  calculated  by 
applying  the  maximum  interest  rate  to 
the  maximum  allowed  principal  balance 
for  the  minimum  possible  number  of 
periodic  payments  that  remain  at  the 
end  of  the  time  when  non-amortizing 
payments  are  allowed. 

The  Bureau  has  considered  this 
comment  and  believes  that  additional 
guidance  is  necessary  regarding  the 
calculation  of  the  maximum  payment 
amount  in  adjustable  rate  loans  with 
negative  amortization  features. 
Accordingly,  to  ensure  that  consumers 
are  fully  informed  of  the  risk  of  payment 
increases  associated  with  adjustable  rate 
loans  that  also  contain  a  negative 
amortization  feature  and  to  clarify  the 
rules  regarding  the  disclosure  of 
maximum  payment  amounts  in  such 
loans,  the  Bureau  is  adopting 
§  1026.37(c)(2)(i)(A)  and  (B).  As 
adopted,  §  1026.37(c)(2)(i)(A)  provides 
that,  in  the  case  of  a  loan  that  has  an 
adjustable  interest  rate,  the  maximum 
principal  and  interest  payment  amounts 
are  determined  by  assuming  that  the 
interest  rate  in  effect  throughout  the 
loan  term  is  the  maximum  possible 
interest  rate,  an3  the  minimum  amounts 
are  determined  by  assuming  that  the 
interest  rate  in  effect  throughout  the 
loan  term  is  the  minimum  possible 
interest  rate.  This  provision  is  adopted 
from  proposed  §  1026.37(c)(l)(iii),  is 
adopted  in  §  1026.37(c)(2)(i)  for 
clarifying  purposes  only,  and  is  not 
intended  to  be  a  substantive  change  to 
the  proposed  rule.  By  contrast, 

§  1026.37(c)(2)(i)(B)  provides  that,  in  the 
case  of  a  loan  that  has  an  adjustable 


interest  rate  and  also  contains  a  negative 
amortization  feature,  the  maximum 
principal  and  interest  payment  amounts 
after  the  negative  amortization  period 
ends  are  determined  by  assuming  the 
maximum  principal  amount  permitted 
under  the  terms  of  the  legal  obligation 
at  the  end  of  the  negative  amortization, 
period  and  the  minimum  amounts  are 
determined  pursuant  to 
§1026.37{c)(2)(i)(A). 

The  final  rule  also  adopts  comments 
37(c)(2)(i)-l  and  -2  to  provide 
additional  guidance  to  creditors  on  the 
disclosure  of  minimum  and  maximum 
payments  in  adjustable  rate  loans  and 
adjustable  rate  loans  with  negative 
amortization  features.  Comment 
37(c)(2)(i)-l  is  generally  adopted  from 
proposed  comment  37(c)(l)(iii)-3  and  is 
not  intended  to  be  a  substantive  change 
from  the  proposed  rule.  As  adopted,  the 
comment  provides  that,  for  adjustable 
rate  loans,  in  disclosing  the  maximum 
possible  payment  for  principal  and 
interest  under  §  1026. 37(cj,  the  creditor 
assumes  that  the  interest  rate  will  rise 
as  rapidly  as  possible  after 
consummation,  taking  into  account  the 
terms  of  the  legal  obligation,  including 
any  applicable  caps  on  interest  rate 
adjustments  and  lifetime  interest  rate 
cap.  The  comment  also  provides  that, 
for  a  loan  with  no  lifetime  interest  rate 
cap,  the  maximum  rate  is  determined  by 
reference  to  other  applicable  laws,  such 
as  State  usury  law.  In  disclosing  the 
minimum  payment  for  purposes  of 
§  1026.37(c),  the  comment  provides  that 
«the  creditor  assumes  that  the  interest 
rate  will  decrease  as  rapidly  as  possible 
after  consummation,  taking  into  account 
any  introductory  rates,  caps  on  interest 
rate  adjustments,  and  lifetime  interest 
rate  floor.  For  an  adjustable  rate 
mortgage  based  on  an  index  that  has  no 
lifetime  interest  rate  floor,  the  minimum 
interest  rate  is  equal  to  the  margin. 

Comment  37(cJ(2)(i)-2,  in  contrast, 
contains  guidance  on  the  special  rule  in 
§  1026.37(c)(2)(i)(B)  for  calculation  of 
the  maximum  principal  and  interest 
payment  in  an  adjustable  rate  loan  that 
contains  a  negative  amortization  feature. 
The  comment  notes  that 
§  1026.37(c)(2)(i)(B)  provides  that  the 
maximum  amounts  payable  for 
principal  and  interest  after  the  negative 
amortization  period  ends  are  calculated 
using  the  maximum  principal  amount 
permitted  under  the  terms  of  the  legal 
obligation  at  the  end  of  the  negative 
amortization  period,  and  contains  a 
cross-reference  to  §  1026.37(c)(l)(i)(A) 
and  associated  commentary  for 
guidance  regarding  when  the  negative 
amortization  period  ends  for  purposes 
of  §  1026.37(c).  For  example,  if  the 
maximum  principal  balance  for  the  last 


payment  in  the  negative  amortization 
period  is  achieved  at  an  interest  rate 
that  is  not  the  maximum  interest  rate 
permitted  under  the  terms  of  the  legal 
obligation  before  the  negative 
amortization  period  ends,  future  events 
requiring  disclosure  of  additional, 
separate  periodic  payments  or  ranges  of 
payments  assume  that  the  interest  rate 
in  effect  at  the  end  of  the  negative 
amortization  period  was  such  interest 
rate,  and  not  the  maximum  possible 
interest  rate.  After  the  end  of  the 
negative  amortization  period,  the 
general  rule  under  §  1026.37(c)(2)(i)(-A) 
regarding  assumptions  of  interest  rate 
changes  for  the  maximum  principal  and 
interest  payment  to  be  disclosed  applies 
from  such  interest  rate.  The  minimum 
payment  in  an  adjustable  rate  loan  that 
contains  a  negative  amortization  feature 
is  determined  pursuant  to  the  general 
rule  under  §  1026.37(c)(2)(i)(A).  The 
Bureau  believes  that  the  guidance  in 
comment  37(c)(2)(i)-2  regarding  the 
calculation  of  the  maximum  payment 
amount  in  adjustable  rate  loans  that 
contain  a  negative  amortization  feature 
ensures  that  consumers  are  informed  of 
the  risks  of  payment  shock  associated 
with  such  loans. 

In  addition,  the  Bureau  is  adopting 
comment  37(c)(2)(i)-3,  which  is 
generally  adopted  from  proposed 
§  1026.37(c)(l)(i)(B)-l  and  not  intended 
to  be  a  substantive  change  from  the 
proposed  rule.  It  provides  guidance  to 
creditors  on  the  disclosure  of  balloon 
payment  amounts  on  the  table  required 
by  §  1026.37(c).  As  adopted,  comment 
37(c)(2)(i)-3  provides  that  although  the 
existence  of  a  balloon  payment  is 
determined  pursuant  to  §  1026.37(b)(5) 
and  its  commentary,  balloon  payment 
amounts  to  be  disclosed  under 
§  1026.37(c)  are  calculated  in  the  same 
manner  as  periodic  principal  and 
interest  payments  under 
§  1026.37(c)(2)(i).  The  comment 
provides  an  example  that,  for  a  balloon 
payment  amount  that  can  change 
depending  on  previous  interest  rate 
adjustments  that  are  based  on  the  value 
of  an  index  at  the  time  of  the 
adjustment,  the  balloon  payment 
amounts  are  calculated  using  the 
assumptions  for  minimum  and 
maximum  interest  rates  described  in 
§  1026.37(c)(2)(i)  and  its  commentary, 
and  should  be  disclosed  as  a  range  of 
payments. 

The  Bureau  is  also  adopting  clarifying 
changes  to  comment  37(c)(2)(ii)-l, 
regcU’ding  the  disclosure  of  mortgage 
'  insurance,  in  response  to  commenter 
requests  for  additional  clarification.  As 
proposed,  that  comment  stated  that  if 
the  consumer  is  not  required  to 
purchase  mortgage  insurance,  the 
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creditor  discloses  the  mortgage 
insurance  premium  as  “0.”  In  response 
to  commenter  requests  for  clarification, 
the  Bureau  is  revising  comment 
37(c)(2)(ii)-l  to  also  provide  that  the 
creditor  discloses  the  automatic 
termination  of  mortgage  insurance  and 
the  absence  of  mortgage  insurance  after 
coverage  has  terminated  as  “ — This 
change  fium  the  proposed  rule  is 
consistent  with  the  proposed  model 
forms  in  appendix  H.  As  adopted,  • 
therefore,  comment  37(c)(2)(ii)-l 
provides  that  mortgage  insurance 
premiums  should  be  reflected  on  the 
disclosure  required  by  §  1026.37(c)  even 
if  no  escrow  account  is  established  for 
the  payment  of  mortgage  insurance 
premiums,  that  if  the  consumer  is  not 
required  to  purchase  mortgage 
insurance  the  creditor  discloses  the 
mortgage  insurance  premium  as  “0,” 
and  that  if  the  creditor  is  disclosing  the 
automatic  termination  or  the  absence  of 
mortgage  insurance  after^coverage  has 
terminated,  the  creditor  discloses  the 
mortgage  insurance  premium  as  “ — .” 

Finally,  the  Bureau  is  amending 
§  1026.37(c)(2)(iii)  and  comment 
37(c)(2)(iii)-l  for  consistency  with  the 
estimated  taxes,  insurance,  and 
assessments  disclosure  required  by 
§  1026.37(c)(4)(ii),  described  below.  As 
adopted,  §  1026.37(c)(2)(iii)  provides 
that  the  creditor  must  disclose  the 
amount  payable  into  an  escrow  account 
to  pay  some  or  all  of  the  charges 
described  in  §  1026.37{c)(4)(ii),  as 
applicable,  labeled  “Estimated  Escrow,” 
together  with  a  statement  that  the 
amount  disclosed  can  increase  over 
time.  To  increase  the  clarity  of  the  rule, 
the  Bureau  is  deleting  the  word 
“Estimated”  from  the  label  required 
under  §  1026.37(c)(2)(iii)  so  that  the 
label  is  revised  to  “Escrow,”  because  the 
word  “Estimated”  is  incorporated  into 
the  label  by  the  rule  in  §  1026.37(o)(2). 
The  word  “Estimated”  is  also 
incorporated  into  the  label  by 
§  1026.38(t)(2)  for  the  table  required  on 
'the  Closing  Disclosure  under 
§  1026.38(c).  Comment  37(c)(2)(iii)-l 
provides  that  the  escrow  disclosure 
described  in  §  1026.37(c)(2)(iii)  is 
required  only  if  the  creditor  will 
establish  an  escrow  account  for  the 
payment  of  some  or  all  of  the  charges 
described  in  §  1026.37(c)(4)(ii)  and  that, 
if  no  escrow  account  for  the  payment  of 
some  or  all  such  charges  will  be 
established,  the  creditor  discloses  the 
mortgage  insurance  premium  as  “0.” 
These  changes  are  technical,  for 
consistency  with  the  final  rule  regarding 
the  disclosure  of  estimated  taxes, 
insurance,  and  assessments  required  by 
§  1026.37(c)(4)(ii),  and  are  not  intended 


to  be  substantive  changes  from  the 
proposed  rule.  In  addition,  the  Bureau 
is  modifying  the  design  of  the  statement 
that  the  amount  can  increase  over  time, 
required  by  §  1026.37(c)(2)(iii)  as 
illustrated  by  form  H-24  of  appendix  H 
to  Regulation  Z  (discussed  in  more 
detail  in  section-by-section  analysis  of 
appendix  H  below).  The  revised  design 
uses  a  sentence  capitalization  structure 
for  increased  readability.  In  both  the 
Bureau’s  pre-proposal  qualitative 
consumer  testing  and  the  Quantitative 
Study,  consvuners  were  able  to  use  the 
Loan  Estimate,  including  the  Projected 
Payments  and  Loan  Terms  tables,  to 
understand  their  transactions  and 
compare  loans,  including  information 
about  their  monthly  payments.  See 
Kleimann  Testing  Report  at  277-279 
and  282-284;  see  also  Kleimann 
Quantitative  Study  Report  at  55-56. 

37(c)(3)  Subheadings 

Proposed  §  1026.37(c)(3)(i)  would 
have  provided  that  the  labels  required 
pursuant  to  §  1026.37(c)(2)  must  be 
listed  under  the  subheading  “Payment 
Calculation.”  Proposed  • 

§  1026.37(c)(3)(ii)  would  have  provided 
that  each  separate,  itemized  periodic 
payment  or  range  of  payments  to  be 
disclosed  under  §  1026.37(c)  must  be 
disclo^d  under  a  subheading  that  states 
the  number  of  years  of  the  loan  during 
which  that  payment  of  range  of 
payments  will  apply  and  that  those 
subheadings  must  be  stated  in  a 
sequence  of  whole  years  from  the  date 
that  the  first  such  payment  is  due.  •  t 
Proposed  comment  37(c)(3)(ii)-l  would 
have  provided  additional  guidance  on 
the  disclosure  of  the  number  of  years  of 
the  loan  during  which  the  payment  or 
range  of  payments  will  apply,  and 
proposed  comment  37(c)(3)(ii)-2  would 
have  provided  guidance  on  disclosure  of 
the  years  of  the  loan  for  transactions 
with  variable  terms,  sucb  as  transactions 
where  the  loan  term  may  increase  based 
on  an  adjustment  of  the  interest  rate. 

Several  industry  commenters 
requested  clarification  regarding  the 
disclosure  of  the  number  of  years  of  the 
loan  during  which  the  payment  or  range 
of  payments  will  apply.  Several 
industry  commenters,  including 
industry  trade  associations  and  a  large 
credit  union,  argued  that  the  rule  should 
permit  creditors  to  disclose  the  number 
of  months  or  months  and  years  during 
which  the  payment  or  range  of 
payments  will  apply,  in  order  to 
accommodate  situations  where  the 
payments  or  ranges  of  payments  do  not 
equate  to  whole  years.  One  large 
provider  of  mortgage  origination 
software  suggested  that  the  final  rule 
should  provide  additional  guidance  on 


disclosing  “years”  in  construction-only 
loans  with  terms  of  less  than  one  year. 

Another  industry  commenter  noted 
the  difference  between  the  definition  of 
year  in  proposed  §  1026.37(b)  and 
§  1026.37(c).  That  commenter  noted  that 
it  may  be  confusing  to  consumers  to  see 
the  rate  and  payment  adjustment 
occurring  during  different  years,  and 
that  keeping  track  of  multiple  ' 
definitions  would  increase  compliance 
burden.  One  law  firm  commenter,  on 
behalf  of  a  mortgage  origination 
software  provider  commenter,  noted 
that  proposed  form  H-24(E)  would  have 
used  the  term  “final  payment”  in  the 
final  column  for  a  loan  with  a  balloon 
payment  as  a  final  payment,  but  that 
there  is  no  direct  authorization  in 
proposed  rule  for  such  a  subheading. 
That  commenter  requested  clarification 
regarding  the  use  of  “final  payment”  as 
a  subheading.  That  commenter  also 
suggested  that  the  rule  provide  specific 
guidance  about  subheadings  in 
construction-to-permanent  loans.  That 
commenter  suggested  that  the 
construction  phase  of  a  construction-to- 
permanent  loan  should  be  identified 
using  a  unique  Column  heading,  such  as 
“construction  phase.” 

For  the  reasons  discussed  in  the 
proposed  rule  and  below,  the  Bureau  is 
adopting  §  1026.37(c)(3)  and  its 
commentary  substantially  as  proposed, 
with  the  following  revisions  and 
clarifications.  First,  the  final  rule 
contains  several  changes  to 
§  1026.37(c)(3)(ii)  in  response  to 
commenter  requests  for  clarification 
regarding  the'  disclosure  of  the  number 
of  years  of  the  loan  during  which  the 
payment  or  range  of  payments  will 
apply.  To  provide  additional  clarity  to 
creditors  and  to  ensure  that  consumers 
receive  a  disclosure  that  clearly  and 
accurately  discloses  future  changes  to 
their  periodic  payments, 

§  1026.37(c)(3)(ii),  as  adopted,  provides 
that,  except  as  provided  in 
§  1026.37(c)(3)(iii)  (which  contains  a 
special  rule  for  the  subheadings 
required  for  the  disclosure  of  balloon 
payments  that  are  final  payments),  each 
separate  periodic  payment  or  range  of 
payments  to  be  disclosed  under 
§  1026.37(c)  must  be  disclosed  under  a 
subheading  that  states  the  years  of  the 
loan  during  which  that  payment  or 
range  of  payments  will  apply.  The 
subheadings  must  be  stated  in  a 
sequence  of  whole  years  ft-om  the  due 
date  of  the  initial  periodic  payment.  As 
proposed,  §  1026.37(c)(3)(ii)  would  have 
provided  that  the  subheadings  must  be 
stated  in  a  sequence  of  whole  years  from 
the  “date  that  the  first  such  payment  is 
due.”  Although  §  1026.37(c)(3)(ii),  as 
adopted,  would  not  alter  the  disclosure 
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provided  for  in  the  proposed  rule  when 
an  event  requiring  disclosure  of 
additional  separate  periodic  payments 
or  ranges  of  payments  occurs  on  the 
anniversary  of  the  due  date  of  the  initial 
periodic  payment,  the  final  rule  does 
result  in  a  different  disclosure  when 
such  an  event  occurs  on  a  dafe  other 
than  the  anniversary  of  the  due  date  of 
the  initial  periodic  payment.  Under  the 
proposed  rule,  the  periodic  payment 
that  would  have  applied  after  an  event 
requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments  that  occurred  on  a  date  other 
than  the  anniversary  of  the  initial 
periodic  payment  may  not  have  been 
fully  disclosed  to  the  consumer. 

An  example  in  proposed  comment 
37(cK3)(ii)-l  explains  this  result.  That 
comment  would  have  provided,  among* 
other  examples,  that  in  a  loan  with  a  30- 
year  term  that  requires  interest  only 
payments  for  the  first  54  months  then 
requires  fixed  fully  amortizing 
payments  of  principal  and  interest  for 
the  duration  of  the  loan  and  that 
requires  mortgage  insurance  that  would 
automatically  terminate  under 
applicable  law  after  the  100th  month, 
the  creditor  would  label  the  first 
disclosure  of  periodic  payments  or 
range  of  payments  as  “Years  1-4,”  the 
second  disclosure  of  periodic  payments 
or  range  of  payments  as  “Years  5-8,” 
and  the  third  disclosure  of  periodic 
payments  or  ranges  of  payments  as 
“Years  9-30.”  Under  this  formulation  of 
the  rule,  the  consumer’s  required 
mortgage  insurance  payments  would 
have  continued  until  month  100  of  the 
-loan,  which  occurs  during  the  ninth 
year,  but  would  have  been  disclosed  as 
continuing  only  until  year  eight  of  the 
loan.  Under  §  1026.37(c)(3)(ii)  as 
adopted,  however,  the  creditor  would 
label  the  first  disclosure  of  periodic 
payments  as  “Years  1-5,”  the  second 
disclosure  of  periodic  payments  or 
range  of  payments  as  “Years  6-9,”  and 
the  third  disclosure  of  periodic 
payments  or  range  of  payments  as 
“Years  10-30.”  Under  this  formulation 
of  the  rule,  the  consumer’s  required 
mortgage  insurance  payments  are 
disclosed  as  continuing  through  the 
ninth  year  of  the  loan. 

The  Bureau  believes  the  approach  in 
the  final  rule  ensures  that  consumers 
receive  a  disclosure  that  clearly  and 
accurately  discloses  future  changes  to 
periodic  payments,  while  providing 
clarity  to  creditors  regarding  the 
disclosure  rules  for  events  that  require 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  that  occur  on  a  date  other 
than  the  anniversary  of  the  due  date  of 
the  initial  periodic  payment.  The  final 


rule  also  amends  comment  37(c)(3)(ii)- 
1  to  provide  additional  clarity  to 
creditors  and  to  conform  to  amended 
§  1026:37(c)(3)(ii).  As  adopted,  comment 
37(cK3)(ii)-l  clarifies  that  if  ah  event 
requiring  the  disclosure  of  an  additional 
separate  periodic  payment  or  range  of 
payments  occurs  on  a  date  other  than 
the  anniversary  of  the  due  date  of  the 
initial  periodic  payment,  because  the 
previous  separate  periodic  payments  or 
range  of  payments  will  apply  during 
that  year,  such  event  is  disclosed 
beginning  in  the  next  year  in  the  ' 
sequence.  The  final  rule  also  amends 
the  examples  in  that  comment  and 
provides  an  additional  example  of 
disclosure  of  the  years  of  the  loan  in  a 
fixed  rate  loan  with  a  term  of  124 
months,  in  response  to  comm  enter 
requests  for  clarification  regarding  the  . 
proper  disclosure  of  a  loan  with  a  term 
that  does  not  end  on  the-  anniversary  of 
the  due  date  of  the  initial  periodic 
payment. 

The  Bureau  has  considered  the 
comments  requesting  that  the  disclosure 
required  by  §  1026.37(c)  state  the 
months,  rather  than  years,  of  the  loan 
during  which  the  periodic  payment  or 
range  of  payments  will  apply.  However, 
the  Bureau  believes  consumers 
evaluating  future  payments  over  the  life 
of  their  loan  would  benefit  from  a 
disclosure  that  states  projecied 
payments  in  years,  which  is  a  time- 
horizon  that  is  readily  understandable 
by  consumers  considering  their 
payments  over  the  typical  life  of  a  loan, 
and  that  disclosing  payments  in  months 
could  detract  from  consumers’  ability  to 
fully  understand  future  payment 
changes.  The  Bureau’s  consumer  testing 
indicated  that  the  Projected  Payments 
table,  which  stated  the  changes  in  a 
sequence  of  whole  years,  enabled 
consumers  to  evaluate  the  risks 
associated  with  payment  changes  over 
time.  See  Kleimarin  Testing  Report  at 
282-3.  In  addition,  the  Bureau’s 
Quantitative  Study  concludes  that 
consumer  participants  using  the 
integrated  disclosures  performed 
statistically  significantly  better  than 
consumer  participants  using  the  current 
disclosures  at  answering  questions 
about  their  monthly  payments, 
including  questions  about  how  the 
monthly  payment  change  would  change 
over  time.  See  Kleimann  Quantitative 
Study  Report  at  55-56.  The  Bureau  also 
believes  that  the  final  rule  provides 
clear  guidance  to  creditors  on  the 
disclosure  rules  for  loans  where  the 
number  of  months  of  the  loan  do  not 
equate  to  whole  years  and  where  ah 
event  requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 


payments  occurs  on  a  date  other  than 
the  anniversary  of  the  due  date  of  the 
initial  periodic  payment  or  range  oP 
'payments. 

The  Bureau  has  also  considered 
commenters’  concerns  regarding  the 
differing  disclosure  rules  that  were 
proposed  to  apply  to  the  dates  of  future 
periodic  payment  and  interest  rate 
changes  under  proposed  §  1026.37(b)(6) 
and  (7)  and  the  rules  that  would  have 
applied  to  future  periodic  payment 
changes  under  proposed  §  1026.37(c). 

As  discussed  above,  proposed 
§  1026.37(b)(8)  would  have  provided 
that  the  dates  required  to  be  disclosed 
by  §  1026.37(b)(6)  (adjustments  after 
consummation)  and  (7)  (details  about 
prepayment  penalty  and  balloon 
payments)  would  have  been  disclosed 
as  the  year  in  which  the  date  occurs, 
counting  from  the  date  that  the  interest 
for  the  first  scheduled  periodic  payment 
begins  to  accrue  after  consummation, 
whereas  “year,”  for  purposes  of 
§  1026.37(c)  would  have  been  defined  as 
the  twelve-month  interval  beginning  on 
the  due  date  of  the  first  periodic 
payments  The  Bureau  acknowledges  that 
consistent  definitions  would  benefit 
consumers  through  a  uniform  disclosure 
and  would  benefit  creditors  by  easing 
compliance  burdens.  However,  the 
Bureau  believes  that  different  timing 
requirements  are  appropriate  for 
disclosures  that  pertain  to  the  timing  of 
interest  rate  changes  versus  periodic 
payment  changes.  For  future  interest 
rate  changes,  the  disclosure  is  properly 
counted  from  the  date  that  interest  for 
the  first  scheduled  periodic  payment 
begins  to  accrue  after  consummTation. 
With  respect  tnthe  timing  of  future 
changes  to  periodic  payments,  such  as 
the  disclosures  required  by  §  1026.37(c), 
however,  the  Bureau  believes  the 
disclosure  is  properly  based  on  the  due 
date  of  the  initial  periodic  payment 
because  the  purpose  of  the  disclosure  is 
to  provide  consumers  with  information 
about  future  periodic  payment  changes, 
which  will  not  take  effect  until  after  a 
future  interest  rate  change  takes  effect. 
For  this  reason  and  for  the  reasons 
discussed  above  in  the  section-by- 
section  analysis  of  §  1026.37(b)(8),  the 
Bureau  is  revising,  for  consistency  with 
§  1026.37(c)(3),  the  timing  requirement 
in  §  1026.37(b)(8)  with  respect  to  the 
disclosures  required  by 
§  1026.37(b)(6)(i),  (b)(6)(iii),  and  (b)(7), 
which  pertain  to  future  changes  to 
periodic  payments  for  principal  and 
interest,  but  is  retaining  the  timing 
requirement  in  §  1026.37(b)(8)  with 
respect  to  the  disclosure  required  by 
§  1026.37(b)(6)(ii),  which  pertains  to  the 
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timing  of  future  interest  rate 
adjustments. 

Finally,  the  Bureau  has  considered 
the  commenter  suggestion  that  the 
construction  phase  of  a  construction-to- 
permanent  loan  should  receive  a  unique 
column  heading.  However,  the  Bureau 
declines  to  adopt  such  a  requirement  in 
the  final  rule.  The  Bureau  understands 
that  consumers’  periodic  payments  for 
principal  emd  interest  during  the 
construction  phase  of  a  construction-to- 
p>ermanent  loan  generally  differ  from  the 
payment  that  applies  during  the 
permanent  phase  of  the  loan,  because 
these  loans  are  typically  structured  as 
loans  with  interest  only  introductory 
periods.  The  periodic  principal  and 
interest  change  that  occurs  at  the  time 
the  loan  converts  frxim  the  construction 
phase  to  the  permanent  phase  of  the 
loan  is  an  event  that  requires  disclosure 
of  additional  sepmate  periodic 
payments  or  ranges  of  payments 
pursuant  to  §  1026.37(c)(l)(i)(A). 
Therefore,  the  different  payment 
amounts  will  be  disclosed  to  consumers 
as  two  separate  periodic  payments  or 
ranges  of  payments.  The  piupose  of  the 
projected  payments  table  is  to  provide 
consumers  with  a  broad  understanding 
of  how  their ‘periodic  payments  will 
change  over  time,  and  is  not  designed  to 
provide  consumers  with  details  about 
the  reasons  for  those  changes,  so  the 
Bureau  does  not  believe  it  is  appropriate 
to  provide  special  subheadings  for  the 
construction  phase  of  a  construction-to- 
permanent  loan  in  the  table  required  by 
§  1026.37(c).  Providing  such  additional 
information  in  the  projected  payments 
table  coiild  result  in  information 
overload  for  consumers.  Furthermore, 
the  transaction  will  be  disclosed  as  a 
“construction”  loan  under  the  “General 
Information”  portion  of  the  Loan 
Estimate  pursuant  to  §  1026.37(a)(9)(iii), 
discussed  above. 

37(c)(4)  Taxes,  Insurance,  and 
Assessments 

As  discussed  above,  the  Bureau 
proposed  to  require  creditors  in 
transactions  subject  to  proposed 
§  1026.19(e)  to  disclose  estimated 
payments  to  escrow  accounts, 
implementing  TILA  sections  128(a)(16), 
128(b)(4)(A)  pursuant  to  its 
implementation  authority  under  TILA 
section  105(a).  and  pursuant  to  its 
authority  under  Dodd-Frank  Act  section 
1032(a),  and,  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b). 
The  Bureau  also  proposed 
§  1026.37(c)(4)  pursuant  to  this 
authority.  Proposed  §  1026.37(c)(4)(i) 
would  have  provided  that  creditors 
must  disclose  the  label  “Estimated 
Taxes,  Insurance  &  Assessments.” 


Proposed  §  1026.37(c)(4)(ii)  would  have 
required  creditors  to  disclose  the  sum  of 
property  taxes,  mortgage-related 
insurance  premiums  required  by  the 
creditor  other  than  amounts  payable  for 
mortgage  insuremce  premiums, 
homeowner’s  association,  condominium 
or  cooperative  fees,  ground  rent  or 
leasehold  payments,  and  special 
assessments,  as  applicable,  expressed  as 
a  monthly  amount.  The  creditor  would 
have  been  required  to  disclose  this 
amount  even  if  no  escrow  account  for 
the  payment  of  some  or  any  such 
charges  will  be  established.  Proposed 
comments  37(c)(4)(ii)-l  and  -2  would 
have  provided  guidance  to  creditors  on 
the  meaning  of  mortgage-related 
insurance  premiums  and  special 
assessments.. 

Proposed  §  1026.37(c)(4)(iii)  would 
have  required  creditors  to  state  that  the 
amount  disclosed  pursuant  to 
§  1026.37(c)(4)(ii)  can  increase  over 
time.  Proposed  §  1026.37(c)(4)(iv)  would 
have  required  creditors  to  state  whether 
the  amount  disclosed  pursuant  to 
§  1026.37(c)(4)(ii)  includes  payments  for 
property  taxes,  hazard  insurance,  and 
other  amounts  described  in  proposed 
§  1026.37(c)(4)(ii),  along  with  a 
description  of  any  such  amounts,  and  an 
indication  of  whether  such  amounts 
will  be  paid  by  the  creditor  using 
escrow  account  funds.  Proposed 
§  1026.37(c)(4)(v)  would  have  required 
creditors  to  provide  a  statement  that  the 
consumer  must  pay  separately  any 
amounts  described  in  proposed 
§  1026.37(c)(4)(ii)  that  are  not  paid  by 
the  creditor  using  escrow  funds.  Finally, 
proposed  §  1026.37(c)(4)(vi)  would  have 
required  creditors  to  provide  a  reference 
to  the  information  disclosed  pursuant  to 
§  1026.37(g)(3). 

Under  proposed  §  1026.37(c)(4),  the 
disclosure  of  estimated  taxes,  insurance, 
and  assessments  would  have  been 
required  even  where  no  escrow  account 
will  be  established  for  the  payment  of 
some  or  any  such  amounts.  The  Bureau 
proposed  this  requirement  pursuant  to 
its  authority  under  TILA  section  105(a), 
Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b).  As  discussed 
in  the  Kleimann  Testing  Report, 
consumer  testing  indicates  that 
consumers  view  the  total  monthly 
payment  amount  as  a  key  piece  of 
information  and  look  for  this  amount 
when  shopping  for  mortgage  loans.  See 
Kleimann  Testing  Report  at  xxiv,  282, 
and  285.  The  propos^  noted  that,  even 
when  no  escrow  account  is  established 
for  the  payment  of  taxes  and  insurance, 
the  Bureau  believes  that  this  is  an 
important  measure  of  the  consumer’s 
ability  to  afford  the  transaction.  For  this 


reason,  the  proposal  stated  that  the 
Bureau  believes  that  consumers  would 
benefit  from  the  disclosure  of  the 
amounts  that  will  be  required  to  be  paid 
for  taxes,  insurance,  and  assessments, 
even  if  no  escrow  account  will  be 
established  for  the  payment  of  such 
amounts.  Absent  such  a  disclosure, 
consumers  may  not  fully  comprehend 
the  cost  of  their  home  loan  on  a  periodic 
basis,  and  may  not  be  as  readily  able  to 
compare  credit  terms  and  make  an 
informed  decision  about  whether  to 
proceed  with  the  trahsaction. 
Accordingly,  the  proposal  stated  that 
the  Bureau  believes  this  modification  is 
consistent  with  the  purpose  of  TILA  to 
promote  the  informed  use  of  credit,  and 
will  improve  consumer  awareness  and 
understanding  of  residential  mortgage 
loans  and  is  in  the  interest  of  consumers 
and  the  public,  consistent  with  Dodd- 
.  Frank  Act  section  1405(b).  In  addition, 
consistent  with  section  1032(a)  of  the 
Dodd-Frank  Act,  the  proposal  noted  that 
this  disclosure  would  ensure  that  the 
features  of  consumer  credit  transactions 
secured  by  real  property  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
product  or  service,  in  light  of  the  facts 
and  circumstances. 

One  large  consumer  advocacy 
commenter  stated  that  the  proposal  to 
require  creditors  to  disclose  the  amount 
payable  for  estimated  taxes,  insurance, 
and  assessments  even  if  no  escrow 
account  for  the  payment  of  such 
amounts  would  be  established  is  an 
extremely  important  disclosure  for 
consumers.  That  commenter  noted  that, 
without  this  information,  it  would  be 
difficult  to  assess  whether  a  transaction 
is  affordable  md  that  disreputable 
creditors  have,  in  the  past,  used  the 
absence  of  such  a  requirement  to 
deceive  consumers  into  believing  a  new 
loan  was  more  affordable  than  existing 
loans  or  to  confuse  comparison  of 
competing  offers.  Several  industry 
commenters  requested  clarification  on 
certain  requirements  of  §  1026.37(c)(4). 
For  example,  several  industry  trade 
association  commenters  requested 
clarification  regarding  whether 
“mortgage-related  insurance  premiums 
required  by  the  creditor,  other  than 
amounts  payable  for  mortgage 
insurance”  under  proposed 
§  1026.37(c)(4)(ii)(B)  has  the  same 
meaning  as  “homeowner’s  insurance” 
under  proposed  §  1026.37(c)(4)(iv). 
Similarly,  a  title  company  commenter 
suggested  that  the  word  “assessments” 
has  different  meanings  and  may  cause 
confusion  for  consumers.  Several 


Federal  Register /Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations  79947 


industry  trade  association  commenters 
also  requested  additional  guidance 
regarding  the  requirement  under 
proposed  §  1026.37(c)(4)(iv)  that  the 
creditor  disclose  a  description  of 
amounts  required  to  be  disclosed  by 
§  1026.37(c)(4){ii).  Industry  trade 
associations  also  requested  clarification 
regarding  the  type  and  amounts  of 
charges  that  should  be  disclosed 
§1026.37(c)(4)(iv). 

A  national  trade  association 
representing  community  associations 
requested  that  the  rule  limit  the 
information  creditors  request  regarding 
assessment  and  other  association-related 
information  for  purposes  of  filling  out 
the  Loan  Estimate,  due  to  concerns  that 
requests  for  complete  information  on 
assessments  and  related  charges  could 
result  in  additional  costs  to  buyers  and 
sellers  and  additional  liability  for 
community  associations.  Alternatively, 
that  commenter  suggested  that  the  rule 
permit  creditors  to  rely  on  information 
regarding  homeo^vner’s  association 
assessments  and  other  charges  provided 
by  the  buyer  or  seller  when  preparing 
the  Loan  Estimate.  Several  industry 
commenters  suggested  that  the  rule  not 
require  disclosure  of  amounts  required 
to  be  paid  to  homeowner’s  associations. 

Several  industry  commenters  also 
requested  specific  guidance  on  the 
disclosure  of  estimated  taxes;  insurance, 
and  assessments  in  the  case  of 
subordinate  liens,  noting  that  escrow 
accounts  are  rarely  established  for 
subordinate  liens  and  that  requiring 
disclosure  of  estimated  taxes,  insurance, 
and  assessments  would  duplicate  the 
information  disclosed -for  a  first  lien. 
Finally,  a  large  mortgage  origination 
software  provider  and  a  large  bank 
commenter  requested  further  guidance 
on  how  a  creditor  would  disclose 
amounts  required  to  be  disclosed  by 
proposed  §  1026.37(c)(4)(ii)  other  than 
payments  for  property  taxes  and 
homeowner’s  insurance  if  some  items 
would  be  paid  using  escrow  account 
funds  and  others  would  be  paid  directly 
by  the  consumer. 

^  For  the  reasons  discussed  in  the 
proposed  rule  and  below,  the  Bureau  is 
adopting  §  1026.37(c)(4)  and  its 
commentary  substantially  as  proposed, 

.  with  the  revisions  and  clarifications 
described  below.  The  Bureau  is  revising 
§  1026.37(c)(4)(ii)  to  provide  that  the 
creditor  must  disclose  the  sum  of  the 
charges  described  in  §  1026.43(b)(8), 
other  than  amounts  identified  in 
§  1026.4(b)(5),  expressed  as  a  monthly 
amount,  even  if  no  escrow  account  for 
the  payment  of  some  or  any  such 
charges  will  be  established.  As 
described  above,  the  proposed  rule 
contained  a  list  of  specific  types  of 


charges  in  §  1026.37(c)(ii)(A)-(E),  the 
sum  of  which  the  creditor  should 
disclose  pursuant  to  §  1026.37(c)(4)(ii), 
and  specifically  excluded  amounts 
payable  for  mortgage  insurance 
premiums.  Tbe  Bureau’s  proposed 
§  1026.37(c)(4)(ii)  was  substantially  . 
similar  to  the  proposed  definition  of 
“mortgage-related  obligations”  in  the 
Board’s" 2011  ATR  Proposal,  except  that 
proposed  §  1026.37(c)(4)(ii)  would  not 
have  included  amounts  payable  for 
mortgage  insurance  premiums.  To 
address  concerns  and  feedback,  the 
Bureau’s  2013  ATR  Final  Rule  adopted 
a  modified  definition  of  mortgage- 
related  obligations  in  §  1026.43(b)(8)  by 
referring  to  premiums  and  similar 
charges  identified  in  §  1026.4(b)(5),  (7), 
(8),  or  (10),  if  required  by  the  creditor, 
instead  of  the  proposed  language,  which 
referred  to  “mortgage-related 
insurance.”  The  Bureau  determined  that 
referencing  components  of  the 
definition  of  the  finance  charge  in 
§  1026.4,  rather  than  adopting  a  new 
definition  of  “mortgage-related 
insurance,”  would  facilitate  compliance 
for  creditors,  since  the  definition  of  the 
finance  charge  is  a  long-standing  part  of 
Regulation  Z.  As  adopted, 

§  1026.43(b)(8)  defined  mortgage-related 
obligations  to  mean  property  taxes, 
premiums  and  similar  charges  identified 
in  §  1026.4(b)(5),  (7),  (8),  or  (10)  that  are 
required  by  the  creditor;  fees  and 
special  assessments  imposed  by  a 
condominium,  cooperative,  or 
homeowner’s  association;  ground  rent; 
and  leasehold  payments.  The  Bureau’s 
2013  ATR  Final  Rule  also  significantly 
expanded  the  commentary  regarding  the 
definitiori  of  “mortgage-related 
obligations”  to  provide  additional 
clarification  and  guidance. 

To  ease  compliance  burden  and  avoid 
regulatory  complexity, 

§  1026.37(c)(4)(ii)  cross-references  the 
definition  of  mortgage-related 
obligations  in  §  1026.43(b)(8),  rather 
than  adopting  a  separate  definition  of 
the  term.  Like  proposed 
§  1026.37(c)(4)(ii),  however,  amounts 
payable  for  mortgage  insurance 
premiums  are  excluded  because  they  are 
disclosed  separately  in  the  projected 
payments  table.  Therefore,  as  adopted, 

§  1026.37(c)(4)(ii)  provides  that  the 
creditor  must  disclose  the  sum  of  the 
charges  described  in  §  1026.43(b)(8), 
other  than  amounts  identified  in 
§  1026.4(b)(5),  expressed  as  a  monthly 
amount,  even  if  no  escrow  account  for 
the  payment  of  some  or  any  such 
charges  will  be  established.  The  Bureau 
believes  these  adjustments  address 
concerns  expressed  by  some  industry 
commenters  regarding  the  meaning  of 


the  phrase  “mortgage-related  insurance 
premiums  required  by  the  creditor, 
other  than  amounts  payable  for 
mortgage  insurance”  and  the  term 
“assessments”  in  the  proposed  rule  and 
will  simplify  compliance  for  creditors. 
The  Bureau  believes  these  revisions  are 
clarifying  in  nature  and  do  not  alter  the 
substance  of  the  rule  as  proposed. 

In  addition,  to  increase  clarity  of  the 
rule,  the  Bureau  is  deleting  the  word 
“Estimated”  from  the  label  in  the 
regulatory  text  of  §  1026.37(c)(4)(i)  so 
that  the  label  in  the  regulatory  text  is 
revised  to  “Taxes,  Insurance  & 
Assessments,  ”  because  the  word 
.  “Estimated”  is  incorporated  into  the 
label  by  the  rule  in  §  1026.37(o)(2).  The 
word  “Estimated”  is  also,  incorporated 
into  the  label  by  §  1026.38(t)(2)  for  the 
table  required  on  the  Closing  Disclosure 
under  §  1026.38(c). 

As  discussed  above,  proposed 
comments  37(c)(4)4ii)-l  and  -2  would 
have  provided  guidance  to  creditors 
regarding  the  requirement  to  disclose 
mortgage-related  insurance  premiums 
and  special  assessments.  The  Bureau  is 
not  finalizing  these  comments  as 
proposed  due  to  the  final  rule’s  cross- 
reference  to  the  definition  of  mortgage- 
related  obligations  in  §  1026.43(b)(8). 
Instead,  the  Bureau  is  adopting  a  new 
comment  37(c)(4)(ii)-l  which  provides 
that  creditors  should  see  the 
commentary  under  §  1026.43(b)(8)  for 
guidance  on  the  charges  that  are 
included  in  taxes,  insurance,  and 
assessments  for  purposes  of 
§  1026.37(c)(4)(ii),  except  that 
commentary  related  to  amounts 
identified  in  §  1026.4(b)(5)  (mortgage 
insurance  premiums)  is  inapplicable  to 
the  disclosure  required  bv 
§1026.37(c)(4)(ii).  '  ^ 

The  Bureau  is  also  adopting 
additional  commentary  to 
§  1026.37(c)(4)  to  address  requests  for 
clarification  raised  by  commenters.  As 
noted  above,  commenters  requested 
additional  guidance  regarding  the 
descriptive  statements  to  be  used  for 
amounts  other  than  property  taxes  and 
homeowner’s  insurance.  To  address 
commenter  concerns,  the  Bureau  is 
adopting  comment  3 7(c)(4)(iv)-l,  which 
provides  that,  if  the  amount  disclosed 
pursuant  to  §  1026.37(c)(4)(ii)  requires 
the  creditor  to  disclose  a  description  of 
more  than  one  amount  other  than 
amounts  for  payment  of  property  taxes 
or  homeowner’s  insurance,  the  creditor 
may  disclose  a  descriptive  statement  of 
one  such  amount  along  with  an 
indication  that  additional  amounts  are 
also  included,  such  as  by  using  the 
phrase  “and  additional  costs.” 

As  described  above,  commenters 
requested  further  guidance  on  how  a 
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creditor  would  reflect  the  amounts 
required  to  be  disclosed  by  proposed 
§  1026.37(cl(4)(ii),  other  than  payments 
for  property  taxes  and  homeowner’s 
insurance,  if  some  items  would  be  paid 
using  escrow  account  funds  and  others 
would  be  paid  directly  by  the  consumer. 
As  proposed,  neither  §  1026.37(c)(4)(ii) 
nor  its  commentary  specifically 
addressed  this  issue.  To  provide  clarity 
and  to  ease  compliance  burden,  the 
Bureau  is  adopting  comment 
37(c)(4)(iv)— 2,  which  provides  that  if  the 
amount  disclosed  pursuant  to 
§  1026.37(c)(4)(ii)  requires  the  creditor 
to  disclose  a  description  of  more  than 
one  amount  other  than  amounts  for 
payments  of  property  taxes  or 
homeowner’s  insurance  and  only  some 
of  those  amounts  will  be  paid  by  the 
creditor  using  escrow  account  funds,  the 
creditor  may  indicate  that  only  some  of 
those  amounts  will  be  paid  using 
escrow  account  fund^  such  as  by  using 
the  word  “some.” 

As  previously  noted,  the  Bureau  also 
received  comments  requesting 
clarification  as  to  whether  the 
disclosure  of  estimated  taxes,  insurance, 
and  assessment  amounts  applied  to 
subordinate  liens.  These  commenters 
suggested  that  the  estimated  taxes, 
insurance,  and  assessments  disclosure 
would  not  be  appropriate  for 
subordinate  liens  because  creditors  do 
not  typically  establish  escrow  accounts 
for  subordinate  liens  and  because  the 
disclosed  amounts  would  already  be 
disclosed  with  respect  to  the  first  lien. 
The  Bureau  acknowledges  these 
commenters’  concerns  but,  as  noted 
above  and  in  the  proposed  rule,  the 
Bureau’s  consumer  testing  indicates  that 
consumers  view  the  total  monthly 
payment  anfotlnt  as  a  key  piece  of 
information  and  look  for  this  amount 
when  shopping  for  mortgages. 

Therefore,  as  noted  in  the  proposal, 
even  when  no  escrow  account  is 
established  for  the  payment  of  taxes  and 
insurance,  the  Bureau  believes  that  this 
is  an  important  measure  of  the 
consumer’s  ability  to  afford  the 
transaction.  For  this  reason,  the  Bureau 
believes  that  consumers  will  benefit 
from  the  disclosure  of  the  amounts  that 
will  required  to  be  paid  for  taxes, 
insurance,  and  assessments,  even  if  no 
escrow  account  will  be  established  for 
the  payment  of  such  .amounts.  Although 
subordinate  liens  do  not  typically 
require  escrow  accounts  under  current 
industry  practice,  taxes,  insmance,  and 
assessment  payments  may  make  up  a 
significant  part  of  consumers’  loan- 
related  expenses.  Absent  such  a 
disclosure,  consumers  may  not  fully 
comprehend  the  cost  of  their  home  loan 


on  a  periodic  basis,  and  may  not  be  as 
readily  able  to  compare  credit  terms  and 
make  an  informed  decision  about 
whether  to  proceed  with  the  transaction. 
The  Bureau  does  not  believe  that  the 
fact  that  estimated  taxes,  insurance,  and 
assessment  information  would  be 
disclosed  for  both  first  and  subordinate 
liens  creates  a  risk  of  consumer 
confusion  that  outweighs  these  benefits 
for  consumers. 

Nor  does  the  Bureau  believe  it  is 
appropriate  to  adopt  specific  guidance 
in  the  final  rule  with  respect  to  the 
information  creditors  request  from 
community  associations  for  assessment 
and  other  costs.  The  rule  requires  that 
creditors  make  good  faith  estimates  of 
the  disclosures  on  the  Loan  Estimate 
required  by  §  1026.37(c),  see 
§  1026.19(e)(l)(i)  and  associated 
commentary  above,  and  that  the  Loan 
Estimate  contains  a  number  of 
disclosure  requirements  related  to  third- 
peirty  costs,  including  information 
related  to  community  association  costs 
and  assessments.  The  Bureau  believes 
that  creditors  will  determine 
appropriate  methods  to  make  good  faith 
estimates  of  such  amounts,  and  that  it 
is  not  appropriate  to  prescribe  by  rule 
the  exact  method  that  creditors  must  use 
to  make  such  estimates.  For  this  reason, 
the  Bureau  is  not  adopting  a  provision 
in  the  rule  that  would  dictate  how 
creditors  will  make  good  faith  estimates 
of  community  association  assessments 
and  other  costs. 

The  Bureau  is  modifying  the  design  of 
the  statements  that  the  disclosed 
amount  can  increase  over  time,  required 
by  §  1026.37(c)(4)(iii)  as  illustrated  by 
form  H-24  of  appendix  H  to  Regulation 
Z  (discussed  in  more  detail  in  section- 
by-section  analysis  of  appendix  H 
below).  The  revised  design  uses  a 
sentence  capitalization  structure  for 
increased  readability.  Indeed,  in  both 
the  Bureau’s  pre-proposal  qualitative 
consumer  testing  and  the  Quantitative 
Study,  consumers  were  able  to  use  the 
Loan  Terms  and  Projected  Payments 
tables  on  page  1  of  the  Loan  Estimate  to 
understand  their  transactions  and 
compare  loans,  including  information 
about  their  total  monthly  costs  and 
estimated  taxes  and  insurance.  See 
Kleimann  Testing  Report  at  282-286; 
Kleimann  Quantitative  Study  Report  at 
42-45  and  52-53. 

37(c)(5)  Calculation  of  Taxes  and 
Insurance 

As  previously  discussed,  section  1465 
of  the  Dodd-Frank  Act  added  to  TILA 
new  section  128(b)(4)(A),  which 
provides  that,  in  the  case  of  any 
consumer  credit  transaction  secured  by 
a  first  mortgage  on  the  principal 


dwelling  of  the  consumer,  other  than  an 
open-end  credit  plan  or  reverse 
mortgage,  for  which  an  escrow  account 
has  been  or  will  be  established  in 
connection  with  the  transaction  for  the 
payment  of  property  taxes, 
homeowner’s  (also  referred  to  and 
including  hazard)  and  flood  insurance 
premiums,  as  applicable,  or  other 
periodic  payments  with  respect  to  the 
property,  the  disclosures  required  by 
TILA  section  128(a)(6)  must  take  into 
account  the  amount  of  any  monthly 
payment  to  such  account,  in  accordance 
with  section  10(a)(2)  of  RESPA.  In 
addition,  new  TILA  section  128(b)(4)(B) 
requires  that  the  amount  taken  into 
account  under  TILA  section  128(b)(4)(A) 
for  the  payment  of  property  taxes, 
hazard  or  flood  insurance  premiums,  or 
other  periodic  payments  or  premiums 
with  respect  to  the  property  shall  reflect 
the  taxable  assessed  value  of  the  real 
property  securing  the  transaction  after 
consummation  of  the  transaction.  That 
amount  must  include  the  value  of  any 
improvements  on  the  property  or  to  be 
constructed  on  the  property,  if  known, 
even  if  such  construction  costs  are  not 
financed  from  the  proceeds  of  the 
transaction,  and  the  replacement  costs 
of  the  property  for  hazard  insurance,  in 
the  initial  year  after  the  transaction. 

Pursuant  to  the  Bureau’s 
implementation. authority  under  TILA 
section  105(a),  proposed  §  1026.37(c)(5) 
would  have  implemented  this 
requirement  for  transactions  subject  to 
proposed  §  1026.19(e)  and  required  that 
the  estimated  escrow  and  estimated 
taxes,  insurance,  and  assessments 
disclosures  required  pursuant  to 
proposed  §  1026.37(c)(2)(iii)  and  (4)(ii), 
respectively,  reflect  (1)  the  taxable 
assessed  value  of  the  real  property 
securing  the  transaction  after  • 
consummation,  including  the  value  of 
any  improvements  on  the  property  or  to 
be  constructed  on  the  property,  whether 
or  not  such  construction  will  be 
financed  from  the  proceeds  of  the 
transaction,  if  known,  for  property 
taxes;  and  (2)  the  replacement  costs  of 
the  property  during  the  initial  year  after  . 
the  transaction,  for  hazard  and  flood 
insurance. 

Pursuant  to  its  authority  under  TILA 
section  105(a)  and  Dodd-Frank  Act 
sections  1032(a)  and  1405(b),  the  Bureau 
proposed  to  expand  the  requirements  of 
TILA  section  128(b)(4)(A)  and  (B)  to 
cover  all  transactions  subject  to" 
proposed  §  1026.19(e),  including 
transactions  where  no  escrow  account 
will  be  established  for  the  payment  of 
property  taxes  or  hazard  insurance, 
transactions  that  are  secured  by  real 
property  that  does  not  include  the 
principal  dwelling  of  the  consumer,  and 
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transactions  secured  by  subordinate 
liens.  The  proposal  noted  that  these 
modifications  are  consistent  with  the 
purposes  of  TILA,  as  they  may  promote 
the  informed  use  of  credit  by  allowing 
consumers  to  more  readily  compare 
loans.  Further,  applying  a  single 
disclosure  rule  to  all  transactions 
subject  to  proposed  §  1026.19(e)  may 
ease  compliance  burden  for  creditors. 
Accordingly,  the  proposal  noted  that 
these  modifications  will  improve 
consumer  awareness  and  understanding 
of  residential  mortgage  loans  and  are  in 
the  interest  of  consumers  and  the 
public,  j:onsistent  with  Dodd-Frank  Act 
section  1405(b).  In  addition,  consistent 
with  section  1032(a)  of  the  Dodd-Frank 
Act,  the  proposal  noted  that  the 
proposed  disclosure  would  ensure  that 
the  features  of  consumer  credit 
transactions  secured  by  real  property  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  product  or  service,  in  light  of  the 
facts  and  circumstances. 

One  large  consumer  advocacy 
commenter  suggested  that  the 
requirements  of  §  1026.43(c)(5)  be 
supplemented  with  a  requirement  that 
creditors  calculate  the  estimated  taxes 
based  on  what  the  consumer  will  pay 
after  consummation,  rather  than  what 
the  seller  pays.  The  commenter  noted 
that,  in.  many  states,  homeowners  may 
be  eligible  for  exemptions  or  abatements 
that  reduce  their  property  taxes,  but  for 
which  the  buyer  may  be  ineligible.  The 
commenter  noted  that,  if  a  creditor 
bases  the  estimate  for  property  taxes  on 
what  the  seller  is  paying,  the  estimate 
may  be  too  low.  The  commenter  noted 
a  similar  problem  with  loans  that  fund 
construction  that  will  increase  the  value 
of  the  property.  Several  industry 
commehters  expressed  concern 
regarding  the  proposed  requirement  that 
estimated  property  taxes  reflect  the 
taxable  assessed  value  of  the  real 
property  securing  the  transaction  after 
consummation,  including  the  Value  of 
any  improvements  to  the  property  or  to 
be  constructed  on  the  property,  if 
known,  even  if  such  construction  would 
not  be  financed  from  the  proceeds  of  the 
tremsaction.  Several  industry  trade 
associations  expressed  concern  over  the 
“if  known”  requirement  in  the  proposed 
rule,  stating  that  creditors  would  need 
to  protect  themselves  against  future 
claims  that  they  knew  about  the 
improvements  and  should  have 
projected  higher  taxes.  Several  industry 
commenters  suggested  that  creditors 
should  be  able  to  rely  on  a  statement 
from  the  consumer  that  no 


improvements  are  planned  for  the 
property.  A  large  bank  commenter 
expressed  similar  concerns,  and 
suggested  that  the  better  course  would 
be  for  the  rule  to  provide  that,  for 
refinancings,  the  disclosures  should  be 
based  on  current  taxes  and  insurance 
costs  and  that,  with  regard  to  purchase 
and  construction  loans,  the  disclosures 
should  be  based  on  the  best  known 
actual  tcixes  and  insurance  costs. 

For  the  reasons  discussed  in  the 
proposed  rule,  the  Bureau  is  adopting 
§  1026.37(c)(5)  as  proposed,  except  that 
the  reference  to  homeowner’s  insurance 
in  §  1026.37(c)(5)(ii)  is  revised  for 
consistency  with  §  1026.37(c)(4)(ii).  As 
described  above,  §  1026.37(c)(5) 
implements  the  requirement  in  TILA 
section  128(b)(4)(B),  which  requires  that 
the  amount  taken  into  account  under 
TILA  section  128(b)(4)(A)  for  the 
payment  of  property  taxes,  hazard  or 
flood  insurance  premiums,  or  other  * 
periodic  payments  or  premiums  with 
respect  to  the  property  shall  reflect  the 
taxable  assessed  value  of  the  real 
property  securing  the  transaction  after 
consummation  of  the  transaction.  Under 
the  statute,  that  amount  must  include 
the  value  of  any  improvements  on  the 
property  or  to  be  constructed  on  the 
property,  if  known,  even  if  such 
construction  costs  are  not  financed  firom 
the  proceeds  of  the  transaction,  and  the 
replacement  costs  of  the  property  for 
hazard  insurance,  in  the  initial  year 
after  the  transaction. 

The  Bureau  recognizes  industry 
commenters’  concerns  regarding  the 
requirement  that  the  disclosure  of 
estimated  property  taxes  be  based  on  the 
taxable  assessed  value  of  the  real 
property  securing  the  transaction  after 
consummation,  including  the  value  of 
any  improvements  on  the  property  or  to 
be  constructed  on  the  property,  if 
known,  whether  or  not  such 
construction  will  be  financed  from  the 
proceeds  of  the  transaction.  However, 
the  requirement  is  statutory,  and  the 
Bureau  believes  that  the  purpose  of  the 
statutory  provision  is  to  provide 
consumers  with  reliable  estimates  of 
their  future  property  taxes  when 
comparing  and  assessing  the 
affordability  of  their  loans.  The  Bureau 
believes  that  consumers  would  benefit 
firom  a  disclosure  that  accounts  for 
planned  future  improvements  on  the 
property,  even  if  the  improvements  will 
not  be  financed  with  the  loan  proceeds. 
Further,  the  Loan  Estimate  requires  only 
that  creditors  disclose  a  good  faith 
estimate  of  the  disclosures  required  by 
§  1026.37  (see  §  1026-19(e)(l)(i)  and 
associated  commentary),  that  such 
estimates  are  based  on  the  best 
information  reasonably  available  to  the 


creditor  at  the  time  of  the  disclosure, 
and  that  the  “reasonably  available” 
standcU'd  requires  the  creditor,  acting  in 
good  faith,  to  exercise  due  diligence  in 
obtaining  the  information.  See 
comments  17(c)(2)(i)-l  and 
19(e)(l)(i)-l. 

The  Bureau  believes  that  creditors 
will  determine  appropriate  and  efficient 
methods  to  make  good  faith  estimates  of 
such  amounts  based  on  the  best 
information  reasonably  available,  and 
that  it  is  not  appropriate  to  prescribe  by 
rule  the  exact  method  that  creditors 
must  use  to  make  such  estimates. 

37(d)  Costs  at  Closing 

The  Bureau  proposed  §  1026.37(d) 
which  would  have  required  the 
disclosure  of  an  estimate  of  the  cash 
needed  from  the  consumer  at 
consummation  of  the  transaction,  with  a 
breakdown  of  the  amounts  of  loan  costs, 
other  costs,  and  lender  credits 
associated  with  the  transaction.  The 
Bureau  did  receive  comments  regarding 
the  calculation  of  these  amounts  in 
response  to  proposed  paragraphs  (f),  (g) 
and  (h),  which  are  discussed  below  in 
connection  with  the  respective 
paragraphs. 

Several  commenters  stated  that  the* 
cash  to  close  amount  should  not  be 
listed  on  the  first  page  of  the  Loan 
Estimate,  or  at  all,  as  the  amount  should 
not  be  a  basis  by  which  consumers 
analyze  loans.  To  the  contrary, 
consumer  testing  conducted  by  the 
Bureau  prior  to  issuing  the  proposal 
indicated  that  consumers  are  able  to  use 
the  cash  to  close  amount,  together  with 
the  other  disclosed  information  on  the 
first  page  of  the  Loan  Estimate,  to 
evaluate  the  affordability  of  a 
transaction,  and  to  make  sophisticated 
trade-offs  among  closing  costs,  interest 
rate,  and  payments  based  on  personal 
situations.  See  Kleimann  Testing  Report 
at  277-80. 

As  more  fully  discussed  in  the 
section-by-section  analysis  of 
§§  1026.37(h)  and  1026.38(d)  and  (e). 
below,  several  industry  and  consumer 
advocacy  group  commenters  stated  that 
the  cash  to  close  amount  would  be 
difficult  for  consumers  to  understand, 
especially  in  the  case  of  a  cash-out 
refinance  where  the  cash  to  close 
amount  disclosed  under  proposed 
§  1026.37(d)(1)  would  have  been 
negative.  These  commenters  stated  that 
consumers  would  have  difficulty  in 
understanding  negative  numbers  in  this 
context.  In  response  to  these  comments, 
the  Bureau  conducted  consumer  testing 
after  issuance  of  the  proposal  on  an 
alternative  method  of  disclosing  the 
total  cash  to  close  amount  and  the 
calculation  of  the  cash  to  close  amount 
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for  transactions  without  a  seller  to 
remove  the  possibility  of  a  negative 
disclosure  in  cash-out  refinance 
transactions.  This  consumer  testing 
focused  on  the  cash  to  close  disclosure 
on  page  1  of  the  Loan  Estimate,  as 
required  by  §  1026.37(d),  as  well  as 
other  related  parts  of  the  Loan  Estimate 
and  Closing  Disclosure.  The  testing 
consisted  of  three  rounds  of  qualitative 
testing  of  revised  Loan  Estimates  and 
Closing  Disclosures  for  refinance 
transactions,  and  included  21 
consumers.  See  Kleimann  Post-Proposal 
Testing  Report  at  51-72.  The  results 
indicated  that  consumers  were  able  to 
readily  and  easily  understand  the  nature 
of  the  transaction  using  the  revised  cash 
to  close  disclosure  specifically  designed 
for  transactions  without  sellers  being 
finalized  under  §  1026.37(d)(2), 
especially  in  the  context  of  a  cash-out 
refinance.  See  Kleimann  Post-Proposal 
Testing  Report  at  58,  71. 

Some  industry  commenters  also 
stated  that  consumers' using  the  cash  to 
close  table  on  page  1  of  the  proposed 
Loan  Estimate  could  experience 
confusion  between  the  amount  of 
closing  costs  associated  with  their  loan 
and  the  amount  of  cash  that  the 
consumer  would  have  to  pay  at  closing 
In  addition,  based  on  the  results  from 
the  Bureau’s  Quantitative  Study  with 
respect  to  consumers’  ability  to  identify 
the  amount  of  the  estimated  total 
closing  costs,  the  Bureau  determined 
that  this  area  of  the  Loan  Estimate  could 
be  improved  to  enable  consumers  to 
identify  their  total  closing  costs  more 
readily.  For  almost  all  of  the  questions 
in  the  Bureau’s  Quantitative  Study, 
consumer  participants  using  the 
Bureau’s  integrated  disclosures 
performed  statistically  significantly 
better  than  those  who  used  the  current 
disclosures  under  TILA  and  RESPA.  For 
only  one  question  out  of  the  39  key 
questions  of  the  study  did  consumers 
using  the  current  disclosures  perform 
statistically  significantly  better  than 
those  who  used  the  integrated 
disclosures.  This  one  question  asked 
respondents  using  the  current  early 
TILA  disclosure  and  RESPA  GFE;  “How 
much  are  your  settlement  charges?”  and 
asked  respondents  using  the  Bureau’s 
integrated  disclosures:  “How  much  are 
your  closing  charges?”  For  respondents 
using  the  current  disclosures,  86.2 
percent  answered  this  question 
correctly,  but  only  46.3  percent  of 
respondents  using  the  integrated 
disclosure  answered  this  question 
correctly.  However,  for  the  integrated 
disclosures,  51.6  percent  of  the 
respondents  provided  the  cash  to  close 
amount,  meaning  that  only  2.1  percent 


of  respondents  provided  an  answer 
other  than  the  cash  to  close  or  total 
closing  costs.  See  Kleimann 
Quantitative  Study  Report  at  74.  The 
Bureau  believes  from  these  results  that 
the  respondents  were  using  the  proper 
location  on  the  integrated  disclosure, 
but  provided  the  amount  that  the 
disclosure  design  emphasized,  instead 
of  reviewing  the  text  to  the  right  of  the 
cash  to  close  number  to  identify  the 
total  closing  costs  (the  amount  of  the 
total  closing  costs  was  embedded  within 
the  text  to  the  right  of  the  cash  to  close 
amount  on  the  proposed  Loan 
Estimate). 270 

In  light  of  the  comments  received 
regarding  the  cash  to  close  table  and  the 
above-mentioned  results  from  the 
Bureau’s  Quantitative  Study,  the  Bureau 
determined  to  develop  a  revised  format 
of  the  cash  to  close  table  for  all 
transactions.  The  Bureau  revised  the 
table  to  place  more  emphasis  on  the 
total  closing  costs,  so  that  equal 
emphasis  is  placed  on  the  cash  to  close 
with  this  revision  the  Bureau  believed 
consumers  can  more  readily  identify  the 
estimated  total  closing  costs.  The  . 
Bureau  tested  the  revised  table  with 
consumers  at  its  qualitative  consumer 
testing  conducted  after  issuance  of  the 
proposal  (see  part  III.G  above)  and 
found  that  the  table  enabled  consumers 
to  identify  readily  the  estimated  closing 
costs  as  well  as  use  the  estimated  cash 
to  close  to  evaluate  the  affordability  of 
the  transaction. 

Accordingly,  the  Bureau  is  revising 
§  1026.37(d)  to  reflect  the  new  heading 
for  the  table,  “Costs.at  Closing,”  in  the 
heading  of  the  section.  The  Bureau  also 
is  revising  the  format  of  the  Costs  at 
Closing  table  to  contain  two  rows 
underneath  the  new  heading,  as 
illustrated  by  form  H-24  of  appendix  H 
to  Regulation  Z.  The  first  row,  under 
final  §  1026.37(d)(l)(i),  will  contain  the 
estimated  closing  costs,  including 
separate  disclosures  of  the  total  loan 
costs,  other  costs,  and  lender  credits 
associated  with  the  transaction,  as  well 
as  a  reference  to  the  closing  costs  details 
required  by  §  1026.37(f)  and  (g) 
(disclosed  on  page  2  of  the  Loan 
Estimate).  The  second  row,  under  final 
§  1026.37(d)(l)(ii),  will  contain  the 
estimated  cash  to  close,  a  statement  that 
the  amount  includes  closing  costs,  and 
a  reference  to  the  calculating  cash  to 
close  table  required  by  §  1026.37(h) 
(disclosed  on  page  2  of  the  Loan  • 
Estimate).  The  table  required  under 
§  1026.37(d)(1)  will  be  required  for  all 


270  In  contrast,  the  RESPA  GFE  places  emphasis 
on  the  amount  of  settlement  charges  on  page  1,  but 
does  not  include  the  amount  of  cash  the  consumer 
needs  to  close  the  transaction. 


transactions  subject  to  §  1026.19(e)  and 
(f)  and  use  cross-references  fi-om  the 
provisions  of  §  1026.37(h)(1)  for  the 
amounts  to  be  disclosed. 

As  noted  above,  the  Bureau  also  is 
revising  §  1026.37(d)  to  provide  for  an 
optional  alternative  cash  to  close 
disclosure  under  §  1026.37(d)(2)  to 
address  commenters’  concerns  regarding 
disclosure  of  a  negative  cash  to  close  • 
number  in  cash-out  refinances.  The 
revisions  provide  an  optional  alternative 
cash  to  close  disclosure  for  transactions 
without  a  seller  under  §  1026.37(d)(2), 
which  will  use  cross-references  from  the 
provisions  of  §  1026.37(h)(2)  for  the 
amounts  to  be  disclosed.  The  Bufeau 
also  is  adopting  comments  37(d)(2)-l, 
which  clarifies  that  the  use  of  the 
alternative  table  under  §  1026.37(d)(2) 
must  be  used  in  conjunction  with  the 
alternative  ca’lculating  cash  to  close 
table  under  §  1026.37(h)(2):  and 
37(d)(2)-2,  which  provides  an  example 
of  how  to  disclose  whether  the  cash  is 
due  from  or  to  the  consumer  with  the 
use  of  check  boxes  as  shown  in  form  H- 
24(D)  of  appendix  H  to  Regulation  Z. 

Pursuant  to  its  authority  under  TILA 
section  105(a),  RESPA  section  19(a),  and 
Dodd-Frank  Act  section  1032(a),  the 
Bureau  is  requiring  creditors  to  provide 
the  estimated  total  closing  costs 
imposed  upon  the  consumer  and  the 
estimated  amount  of  cash  needed  at 
consummation  from  the  consumer 
under  §  1026.37(d).  This  disclosure  will 
effectuate  the  purposes  of  TILA  by 
promoting  the  informed  use  of  credit 
and  will  ensure  the  features  of  the 
mortgage  transaction  are  fully, 
accurately  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
mortgage  transaction,  in  light  of  the 
facts  and  circumstances,  because  it  will 
indicate  to  the  consumer  the  amount  the 
consumer  will  have  to  pay  at 
consummation  of  the  credit  transaction 
and  closing  of  the  real  estate 
transaction. 

37(e)  Web  Site  Reference 

The  Bureau  proposed  §  1026.37(e) 
which  would  have  required  creditors  to 
include  a  statement  on  the  Loan 
Estimate  notifying  the  consumer  that 
additional  information  and  tools 
regarding  mortgage  loans  may  be  found 
at  the  Bureau’s  Web  site  and  a  reference 
to  the  link  or  uniform  resource  locator 
(URL)  address  for  the  Bureau’s  Web  site. 
Appendix  C  to  Regulation  X  includes  a 
statement  in  the  RESPA  GFE  that  directs 
consumers  to  HUD’s  Web  site  and  other 
sources  of  additional  information, 
stating  the  following,  “For  more 
information,  see  HUD’s  Special 
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Information  Booklet  on  settlement 
charges,  your  Truth-in-Lending 
Disclosures,  and  other  consur?ler 
information  at  www.hud.gov/respa.” 
Regulation  Z  does  not  contain  a  similar 
provision  for  the  early  TILA  disclosure. 
The  Bureau  believed  that  a  disclosure  in 
the  Loan  Estimate  directing  consumers 
to  additional  information  and  tools  on 
its  Web  site  may  help  consumers 
understand  the  mortgage  process  and 
the  various  loan  products  in  the  market, 
and  consequently  better  understand 
their  loan  transaction  and  make 
informed  decisions  about  whether  to 
enter  into  a  loan  transaction  or  which 
loan  product  best  meets  their  needs.  At 
the  Bureau’s  consumer  testing  of  the 
proposed  language  directing  consumers 
to  the  Web  site  for  general  information 
and  tools,  consumers  stated  that  they 
would  access  the  Bureau’s  Web  site 
address  disclosed  at  the  bottom  of  page 
1  of  the  Loan  Estimate.  See  Kleimann 
Testing  Report  at  149.  The  Bureau  did 
not  receive  comments  concerning  the 
information  disclosed  pursuant  to 
proposed  §  1026.37(e).  Accordingly,  the 
Bureau  is  adopting  §  1026.37(e)  as 
proposed,  with  a  technical  change  to 
state  the  full  term  “uniform  resource 
locator”  instead  of  the  abbreviation  of 
“URL”  in  the  regulatory  text  to  provide 
greater  clarity,  and  to  change  the 
address  of  the  Web  site,  because  the 
Bureau  will  publish  a  dedicated  Web 
site  for  information  relating  to  the  Loan 
Estimate«nd  the  mortgage  application 
and  shopping  process  generally. 

The  Bureau  is  using  its  authority 
under  TILA  section  105(a),  RESPA 
section  19(a),  and  Dodd-Frank  Act 
section  1032(a)  to  require  disclosure  of 
the  Bureau’s  Web  site  in  proposed 
§  1026.37(e).  As  stated  above,  the 
Bureau  believes  that  a  disclosure  in  the 
Loan  Estimate  directing  consumers  to 
additional  information  and  tools  on  its 
Web  site  may  help  consumers 
understand  the  mortgage  process  and 
the  various  loan  products  in  the  market, 
and  consequently  better  understand 
their  loan  transaction  and  make 
informed  decisions  about  whether  to 
enter  into  a  loan  transaction  or  which 
loan  product  best  meets  their  needs. 
Accordingly,  this  disclosure  will  •. 
effectuate  the  purposes  of  TILA  and 
RESPA  by  promoting  the  informed  use 
of  credit  and  more  effective  advance 
notice  of  settlement  costs,  consistent 
with  TILA  section  105(a)  and  RESPA 
section  19(a),  and  will  ensure  that  the 
features  of  the  mortgage  transactions  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consuifters  to  better  understand 
the  costs,  benefits,  and  risks  associated 


with  mortgage  transactions,  in  light  of 
the  facts  and  circumstances,  consistent 
with  Dodd-Frank  Act  section  1032(a). 

37(f)  Closing  Cost  Details;  Loan  Costs 

Under  section  5(c)  of  RESPA  creditors 
must  provide  applicants  for  federally 
related  mortgage  loans  with  a  good  faith 
estimate  of  the  amount  or  range  of 
charges  for  specific  settlement  services 
the  applicant  is  likely  to  incur  in 
connection  with  the  settlement  of  the 
loan.  12  U.S.C.  2604(c).  Section  1024.7 
of  Regulation  X  currently  implements 
this  mandate  by  requiring  creditors  and 
mortgage  brokers  to  provide  the  RESPA 
GFE,  which  must  be  completed  in 
accordance  with  the  instructions  in 
appendix  C  to  Regulation  X.  Appendix 
C  sets  out  specific  instructions  for  the 
information  that  must  be  disclosed  on 
the  RESPA  GFE,  including  the  loan 
costs  that  must  be  included  and  how  to 
identify  those  costs  on  the  disclosure. 

As  discussed  above,  Dodd-Frank  Act 
section  1032(f)  requires  that  the  Bureau 
propose  rules  to  combine  these  RESPA 
disclosures  with  the  disclosures 
required  by  TILA.  In  addition  to  existing 
TILA  disclosure^equirements,  section 
1419  of  the  Dodd-Frank  Act  amended 
TILA  section  128(a)  to  require,  in  the 
case  of  a  residential  mortgage  loan, 
disclosure  of  the  aggregate  amount  of 
settlement  charges  for  all  settlement 
services  provided  in  connection  with 
the  loan  and  the  aggregate  amount  of 
other  fees  or  required  payments  in 
connection  with  the  loan.  15  U.S.C. 
1638(a)(17). 

The  Bureau  proposed  to  require 
creditors  to  provide  the  loan  costs  and 
other  costs  imposed  upon  the  consumer 
in  tables  as  part  of  the  integrated  \,oan 
Estimate.  Proposed  §  1026.37(f)  and  (g) 
would  have  implemented  these  early 
disclosure  requirements  of  TILA  and 
RESPA  by  setting  out  details  relating  to 
the  costs  for  consummating  the 
mortgage  loan,  separated  into  two 
categories:  loan  costs  and  other  costs. 
Based  on  its  consumer  testing,  the 
Bureau  believed  that  early  disclosure  of 
estimated  loan  costs  and  other  costs,  as 
set  forth  in  proposed  §  1026.37(f)  and 
(g),  would  have  improved  consumer 
understanding  of  the  credit  and 
property  transactions.  The  Bureau 
believed  that  these  disclosures  would 
^have  effectuated  the  purpose  of  TILA  by 
promoting  the  informed  use  of  credit 
and  assuring  a  meaningful  disclosure  to 
consumers.  The  Bureau  believed  that 
the  disclosures  also  would  have 
satisfied  the  RESPA  requirement  to 
provide  a  consumer  with  a  good  faith 
estimate  of  the  amount  or  range  of 
charges  for  specific  settlement  services 
the  consumer  is  likely  to  incur  in 


connection  with  the  settlement.  In 
addition,  these  disclosures  would  have 
ensured  that  the  features  of  the  mortgage 
loan  transactions  are  fully,  accurately, 
and  effectively  disclosed  to  consumers 
in  a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage  loan 
transaction,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a). 

In  particular,  proposed  §  1026.37(f) 
would  have  required  the  creditor  to 
itemize,  as  “Loan  Costs,”  its  fees  and 
other  charges  to  the  consumer  for 
extending  the  credit  or  that  compensate 
a  mortgage  broker  for  originating  the 
transaction.  The  creditor  would  have 
been  required  to  disclose  the  individual 
itemized  charges,  including  charges  to 
third  parties  for  services  requft-ed  by  the 
creditor  or  mortgage  broker  for 
consummation,  along  vdth  subtotals  for 
prescribed  categories  of  those  itemized 
charges,  and  the  total  of  all  such 
itemized  charges.  In  general,  these 
charges  are  currently  required  to  be 
disclosed — as  itemized  or  aggregate 
charges  and  amounts — on  the  RESPA 
GFE,  the  RESPA  settlement  statement, 
or  both.2^^ 

Proposed  comment  37(f)-l  would 
have  explained  that  the  items  disclosed 
as  Loan  Costs  pursuant  to  §  1026.37(f) 


The  Bureau  acknowledged  in  the  proposal 
that,  on  June  20,  2012,  HUD’s  Office  of  Policy 
Development  and  Research  and  the  Urban  Institute 
released  a  study  entitled  "What  Explains  Variation 
in  Title  Charges?  A  Study  of  Five  Large  Markets," 
available  at  http://www.huduser.org/portaI/ 
publications/hsgfin/title_charges_201 2.html,  which 
observed  a  positive  association  between  the  number 
of  items  listed  and  net  service  fees  was  statistically 
significant  after  taking  home  prices  into  account. 

See  Id.  at  29.  The  study  was  based  on  RESPA 
settlement  statements  of  FHA  loans  originated  in 
2001.  See  Id.  at  13.  However,  the  report  could  not 
determine  whether  this  indicates  additional  value 
to  the  consumer  or  additional  costs  to  the 
settlement  agent  due  to  limitations  of  the  data.  Id. 
The  study  states  that  “there  is  no  way  to  ascertain 
from  the  data  whether  an  itemized  cost  is  an 
attempt  to  confuse  consumers  or  the  provision  of 
an  additional,  valuable  service  that  the  homebuyer 
is  willing  to  pay  for.  Both  interpretations  are 
plausible.”  Id.  Under  the  proposal,  itemization 
would  have  been  permitted  on  the  Loan  Estimate, 
but  highly  visible  subtotals  in  gray  shading  and 
bold  font  are  displayed  above  the  itemized  charges 
for  specific  categories  of  costs.  Based  on  its 
consumer  testing,  the  Bureau  believed  that  the 
highly  visible  subtotals,  along  with  the  highly 
visible  “Services  You  Can  Shop  For”  subcategory 
of  Closing  Costs  on  the  Loan  Estimate,  would 
inform  consumers  that  they  can  shop  for  their  own 
service  providers  and  provide  them  with  readily 
comparable  cost  categories  to  shop  for  between 
creditors  and  service  providers.  Such  shopping  for 
settlement  service  providers,  according  to  the  study, 
could  provide  “significant  benefits  to  consumers.” 
See  Id.  at  28.  At  the  Bureau’s  Quantitative  Study, 
the  Bureau’s  integrated  disclosure  performed  better 
than  the  current  RESPA  GFE  and  early  TILA 
disclosures  at  informing  consumers  that  they  can 
shop  for  certain  settlement  service  providers.  See 
Kleimann  Quantitative  Study  Report  at  68. 
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are  those  that  the  creditor  or  mortgage 
broker  require  for  consummation. 
Proposed  comment  37(f)-2  would  have . 
provided  a  cross-reference  to  the 
commentary  under  proposed 
§  1026.19{e){l)(ii),  which  would  have 
discussed  the  requirements  and 
responsibilities  of  mortgage  brokers  that 
provide  the  disclosures  required  under 
§§  1026.19(e)  and  1026.37(f). 

Commenters  had  three  general 
comments  related  to  the  itemization  of 
cost  for  services  provided  by  or  required 
to  be  obtained  by  or  for  the  creditor  in 
§  1026.37(f).  First,  two  national  trade 
associations  and  some  other  industry 
commenters  stated  that  settlement 
charges  that  are  offset  by  lender  credits 
or  rebates,  either  from  an  increased 
interest  rate  or  as  a  matter  of 
accommodation,  should  not  be  required 
to  be  itemized  on  the  Loan  Estimate  at 
all.  However^  section  1419  of  the  Dodd- 
Frank  Act  amended  TILA  section  128(a) 
to  require,  in  the  case  of  a  residential 
mortgage  loan,  disclosure  of  the 
aggregate  amount  of  settlement  charges 
for  all  settlement  services  provided  in 
connection  with  the  loan  and  the 
aggregate  amount  of  other  fees  or 
required  payments  in  connection  with 
the  loan.  12  U.S.C.  1638(a)(17).  If  any 
settlement  charges  are  not  included  on 
the  Loan  Estimate  because  they  are  paid 
from  an  increased  interest  rate  or  from 
a  contractually  provided  credit  or  rebate 
from  the  creditor,  then  the  aggregate 
amount  of  settlement  charges  for  all 
settlement  services  provided  in 
connection  with  the  loan  would  not  be 
disclosed  on  the  Loan  Estimate,  thereby 
frustrating  the  requirement  of  section 
1419  of  the  Dodd-Frank  Act. 

Eliminating  some  settlement  charges 
from  the  Loan  Estimate  also  would 
reduce  the  ability  of  consumers  to 
identify  the  settlement  services  that  they 
could  shop  for,  to  negotiate  the  charges, 
and  to  compare  such  services  and 
charges  between  creditors.  See 
Kleimann  Testing  Report  at  288.  The 
Bureau  believes  that,  to  improve 
consumer  understanding  of  the  nature 
and  charges  associated  with  the 
transaction,  consumers  should  be 
provided  information  on  the  services 
required  by  the  creditor,  and  the  cost  of 
those  services,  even  if  the  creditor  is 
providing  credits  to  offset  the  cost  of 
those  required  services. 

Second,  one  national  trade  association 
suggested  that  the  layout  of  proposed 
§  1026.37(f)  should  track  the  categories 
established  by  proposed  §  1026.19(e)(3) 
to  determine  whether  a  charge  is 
disclosed  in  good  faith  on  the  Loan 
Estimate.  The  Bureau  believes  that  these 
categories  can  only  be  determined  by  an 
analysis  of  whether  or  not  a  consumer 


shopped  for  a  particular  service  in  the 
category  of  service  for  which  the 
consumer  is  permitted  to  shop.  This  can 
be  determined  only  at  the  end  of  the 
underwriting  process.  See  the  section- 
by-section  analysis  of  §  1026.19(e)(3)(i) 
and  (ii),  above.  Determining  the 
placement  of  charges  on  the  Loan 
Estimate  by  reference  to  criteria  that  can 
be  established  only  by  events  occurring 
after  the  Loan  Estimate  is  disclosed 
would  be  unworkable.  In  addition,  the 
Bureau’s  consumer  testing  and 
Quantitative  Study  established  that 
consumers  are  able  to  determine  the 
charges  that  they  can  shop  for  and 
negotiate  other  fees  using  the  layout  as 
proposed.  See  Kleimann  Testing  Report 
at  85, 104,  126,  134,  and  240;  Kleimann 
Quantitative  Study  Report  at  45. 

Lastly,  a  title  insurance  company 
commenter  stated  that  additional  lines 
should  be  provided  for  the  itemization 
under  the  respective  subparagraphs  of 
proposed  §  1026.37(f)  because  creditors, 
secondary  market  participants,  and 
others  will  want  to  see  more  itemization 
than  the  proposed  Loan  Estimate 
permits.  The  comment,  however, 
focused  on  itemization  of  charges  on  the 
Closing  Disclosure,  which  does  not 
contain  the  limitations  on  itemization 
that  are  present  on  the  Loan  Estimate. 
The  limitations  on  itemization  present 
under  proposed  §  1026.37(f)  were 
designed  to  prevent  information 
overload  for  consumers,  as  well  as  to 
provide  consumers  with  a  detailed  list 
of  their  closing  costs  on  a  single  page, 
to  aid  consumers’  understanding  of  their 
transactions,  and  to  enable  consumers  to 
easily  compeue  the  fees  and  charges  of 
differeat  loans  between  one  creditor  or 
multiple  creditors.  Accordingly,  the 
Bureau  is  adopting  the  general 
requirement  that  an  itemized  list  of  fees 
and  charges  be  disclosed  and 
§  1026.37(f)  and  its  accompanying 
commentary  generally  as  proposed, 
except  to  the  extent  that  amendments 
are  made  to  the  subparagraphs  and 
accompanying  commentary  as  described 
below. 

37(f)(1)  Origination  Charges 

Under  the  Bureau’s  proposed 
§  1026.37(f)(1),  charges  that  would  have 
been  included  on  the  Loan  Estimate 
under  the  subheading  of  “Origination 
Charges”  are  those  that  the  consumer 
will  pay  to  the  creditor  and  any  loan 
originator  for  originating  and  extending 
the  credit.  In  addition,  proposed 
§  1026.37(f)(1)  would  have  required  the 
creditor  to  include  under  the 
subheading  “Origination  Charges”  the 
points  that  the  consumer  will  pay  to 
reduce  the  interest  rate  separately 
itemized  as  both  the  percentage  of  the 


loan  amount,  and  the'resulting 
calculation  of  the  dollar  amount.  The 
line’s  labef  would  have  read:  “_  %  of 
Loan  Amount  (Points),”  and  the  blank 
before  the  percentage  sign  would  have 
been  filled  in  with  the  applicable 
number. 

Proposed  comment  37(f)(l)-l  would 
have  clarified  that  charges  that  are 
included  under  the  subheading 
“Origination  Charges”  pursuant  to 
§  1026.37(f)(1)  are  those  charges  paid  by 
the  consumer  for  which  the  amount  is 
paid  to  the  creditor  or  loan  originator  for 
originating  and  extending  the  mortgage 
credit.  The  comment  would  have 
included  cross-references  to 
§  1026.37(o)(4)  for  rules  on  rounding 
amounts  disclosed,  comment 
19(e)(3)(i)-2  for  a  discussion  of  when  a 
fee  is  considered  to  be  “paid  to”  a 
person,  and  comment  36(a)-l  for  a 
discussion  of  the  meaning  of  “loan 
originator.”  Proposed  comment  37(f)(1)- 
2  would  have  clarified  that  only  loan 
originator  charges  paid  directly  by  the 
consumer  are  included  in  the  items 
listed  pursuant  to  §  1026.37(f)(1),  but 
states  that  charges  paid  by  the  creditor 
through  the  interest  rate  are  disclosed 
on  the  Closing  Disclosure  pursuant  to 
§  1026.38(f)(1).  Proposed  comment 
37(f)(l)-3  would  have  provided 
examples  of  the  items  that  might  be 
disclosed  under  the  subheading 
“Origination  Charges”  on  the  Loan 
Estimate.  Proposed  comment  37(f)(l)-4 
would  have  explained  that  if  the 
consumer  is  not  charged  any  points  for 
the  loan,  the  creditor  may  leave  blank 
the  percentage  of  points  required  by 
§  1026.37(f)(l)(i),  but  must  disclose  the 
dollar  amount  of  “$0.”  Proposed 
comment  37(f)(l)-5  would  have 
clarified  that  the  creditor  may  decide 
the  level  of  itemization  of  origination 
charges  that  is  appropriate,  subject  to 
the  limitations  in  §  1026.37(f)(l)(ii)  on 
the  number  of  lines. 

The  Bureau  noted  in  the  proposal  that 
TILA  section  128(a)(18),  as  added  by 
Dodd-Frank  Act  section  1419,  requires 
the  creditor  to  disclose,  for  residential 
mortgage  loans,  the  aggregate  amount  of 
fees  paid  to  the  mortgage  originator  in 
connection  with  the  loan,  the  amount  of 
such  fees  paid  directly  by  the  consumer, 
a#id  any  additional  amount  received  by 
the  originator  from  the  creditor.  In  the 
discussion  of  proposed  §  1026.37(1)  in 
the  proposal,  the  Bureau  noted  that 
research  regarding  consumer 
comprehension  and  behavior  and  the 
results  of  the  Bureau’s  consumer  testing 
suggest  that  an  effective  disclosure 
regime  minimizes  the  risk  of  consumer 
distraction  and  information  overload  by 
providing  only  information  that  will 
assist  most  consumers.  The  Bureau 
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evaluated  the  usefulness  to  consumers 
and  others  at  early  stages  of  the  loan 
process  of  the  disclosures  required  by 
TILA  section  128(a)(18],  as  added  by 
Dodd-Frank  Act  section  1419.  Based  on 
that  evaluation,  and  as  discussed  further 
below,  the  Bureau  proposed  to  use  its 
authority  under  TILA  section  105(a)  and 
(f),  RESPA  section  19(a),  and,  for 
residential  mortgage  loans,  Dodd-Frank 
Act  section  1405(b),  to  exempt 
transactions  subject  to  proposed 
§  1026.19(e)  from  certain  of  the  itemized 
disclosures  required  by  TILA  section  ' 
128(a)(18).  In  particular,  for  transactions 
subject  to  proposed  §  1026.19(e), 
proposed  §  1026.37(f)(1)  would  have 
required  the  creditor  to  disclose  the 
amounts  of  origination  fees  paid  by  the 
consumer  to  creditors  and  loan 
originators  in  connection  with  the  loan, 
but  not  any  amounts  received  by  a  loan 
originator  from  the  creditor.  However, 
as  discussed  in  the  proposal  with 
respect  to  proposed  §  1026.3B(f)(l),  the 
full  disclosure  required  by  TILA  section 
128(a)(18)  would  have  been  included  in 
the  disclosure  requirements  for 
transactions  subject  to'  proposed 
,§  1026.19(f).  In  other  words,  although 
certain  TILA  section  128(a)(18) 
disclosures  would  not  have  been 
included  in  the  Loan  Estimate,  they 
would  have  been  provided  in  the 
Closing  Disclosure. 

The  RESPA  GFE  currently  required  by 
Regulation  X  aggregates  all 
compensation  paid  to  all  loan 
originators  and  includes  a  separate  item 
that  reflects  as  a  “credit”  to  the 
consumer  fees  received  by  mortgage 
brokers  from  the  creditor  rather  than  the 
consumer.  A  major  goal  of  the  RESPA  > 
GFE  disclosure  requirements  was  to 
provide  consumers  with  a  clear 
disclosure  of  any  interest  rate-based 
payments  being  made  by  creditors  to 
mortgage  brokers  who  may  be  working 
with  the  consumer.  Regulation  X 
provides  generally  that  lender  and 
mortgage  broker  origination  charges  are 
to  be  included  on  page  2  of  the  RESPA 
GFE,  in  Block  1  (“Our  origination 
charge”).  Block  2  (“Your  credit  or 
charge  (points)  for  the  specific  interest 
rate  chosen”),  and  Line  A  (“Your 
Adjusted  Origination  Charges”).  See  12 
CFR  part  1024,  appendix  C  (instructions 
for  “Your  Adjusted  Origination 
Charges”).  Under  the  disclosure 
requirements  in  Regulation  X,  all 
charges  for  services  related  to  the 
creation  of  the  mortgage  loan  are  to  be 
included  on  the  RESPA  GFE  in  the 
single  amount  stated  in  Block  1  and  the 
single  amount  in  Block  2,  as  applicable. 
The  RESPA  GFE  disclosure 
requirements  prohibit  creditors  and 


mortgage  brokers  from  separately 
charging  any  fees  for  originating  the 
loan  that  are  in  addition  to  the  amounts 
included  in  Blocks  1  and  2.  Id. 
(instructions  for  “Block  1”). 

The  requirements  related  to  the 
disclosures  in  Blocks  1  and  2  of  the 
RESPA  GFE  have  been  a  source  of 
uncertainty  for  creditors,  mortgage 
brokers,  and  consumers.  HUD  provided 
informal  guidance  to  address  some  of 
the  uncertainty  in  a  number  of  its  HUD 
RESPA  FAQs  and  HUD  RESPA 
Roundups,  much  of  which  involved 
where  and  how  to  disclose 
compensation  paid  directly  and 
indirectly  tolnortgage  brokers. 

In  2010,  subsequent  to  the  issuance  of 
HUD’s  2008  RESPA  Final  Rule,  the 
Board  established  by  regulation  in 
§  1026.36  of  Regulation  Z  restrictions  on 
the  compensation  of  loan  originators, 
including  mortgage  brokers.  See  75  FR 
58509  (Sept.  24,  2010).  The  Board 
adopted  these  restrictions  ortly  after 
concluding  that  disclosure  of  creditor- 
paid  compensation  did  not  provide 
sufficient  protection  for  consumers.272 
The  Bureau  noted  in  the  proposal  that 
it  believes  consumers  may  not  benefit 
from  any  disclosure  of  interest  rate- 
based  compensation,  citing  the  Board’s 
Regulation  Z  restrictions  on  the 
compensation  of  loan  originators.  The 
Bureau’s  proposal  also  noted  that  it  was 
engaged  in  six  other  rulemakings  (i.e., 
the  Title  XIV  Rulemakings)  that  related 
to  mortgage  credit  and  intended  that  the 
rulemakings  function  collectively  as  a 
whole,  and  that  the  Bureau  may  have  to 
modify  aspects  of  the  proposed  rule  to 
maintain  consistency  with  final 
determinations  made  after  opportunity 
for  public  comment  in  the  other,  related 
rulemakings.  See  77  FR  51116,  51209 
(August  23,  2012).  Specifically,  Dodd- 
Frank  Act  section  1403  amended  TILA 
section  129B(c)(2)  to  prohibit  an 
origination  fee  or  charge  that  is  paid  to 


The  Board’.s  2010  Compensation  Final  Rule 
discusseu  the  history  of  efforts  by  the  Board  to 
address  concerns  regarding  consumers' 
understanding  of  fees  received  by  mortgage  brokers 
from  creditors.  Before  issuing  that  final  rule,  the 
Board  considered  proposed  disclosures  of  such 
compensation,  but  had  withdrawn  the  proposed 
disclosures  because  of  concern  that  they  could 
confuse  consumers  and  undermine  their 
decisionmaking  rather  than  improve  it.  75  FR 
58509,  58511  (Sept.  24,  2013).  A  2008  study 
referenced  in  the  Board’s  2010  Compensation  Final 
Rule  indicated  additional  disclosures  may  not  help 
consumers  understand  and  avoid  financial 
incentives  for  loan  originators  that  may  be  contrary 
to  consumer  interests.  Id.  The  study  found  that 
consumers  were  confused  by,  and  in  some  cases  did 
not  appropriately  apply,  the  information  provided 
in  disclosures  about  mortgage  broker  compensation 
arrangements.  Macro  Int’l  Inc.,  Consumer  Testitjg  of 
Mortgage  Broker  Disclosures  (July  10,  2008), 
available  at  http://www.federalreserve.gov/ 
newsevents/press/bci%g/20080714regzconstest.pdf. 


a  mortgage  originator  by  any  person 
other  than  the  consumer,  unless  the 
mortgage  originator  does  not  receive 
’compensation  directly  from  the 
consumer  and  the  consumer  does  not 
make  an  upfront  payment  of  discount 
points,  origination  points,  or  fees  (other 
than  certain  third-party  fees).  15  U.S.C. 
1639b(c)(2)(B).  TILA  section  129B(c)(2) 
as  amended  also  provides  the  Bureau 
with  the  authority  to  waive  or  create 
exemptions  from  this  prohibition  with 
respect  to  the  clause  against  the 
consumer  making  an  upfront  payment 
of  discount  points,  origination  points,  or 
fees,  where  doing  so  is  in  the  interest  of 
consumers  and  in  the  public  interest.  In 
the  2013  Loan  Originator  Final  Rule,  the 
Bureau  exercised  its  authority  under 
TILA  section  129B(c)(2)  and  created  an 
exemption  from  the  upft-ont  payment  of 
discount  points,  origination  points  or 
fees  (other  than  third-party  fees).  See  78 
FR  11280,  11370  {February  15,  2013). 
Therefore,  the  disclosure  of  discount 
points  under  proposed  §  1026.37(f)(1) 
has  not  been  rendered  moot  by  the  Title 
XIV  Rulemakings. 

The  Bureau  sought  comment  on  how, 
in  light  of  amended  TILA  section 
129B(c)(2),  the  Bureau  should  refine  or 
modify  the  way  in  which  origination 
charges  are  disclosed  under  proposed 
§  1026.37(f)(1).  The  Bureau  did  not 
receive  comments  on  issue.  The  Bureau 
also  sought  comment  on  whether  the 
final  rule  should  require  that  fees 
received  by  loan  originators  firom  the 
creditor  be  included  in  the  Loafi 
Estimate.  In  addition,  the  Bureau  sought 
comment  on  whether  other  limits  on 
itemization,  as  well  as  the  proposed 
limits  on  the  number  of  charges  that 
may  be  itemized  pursuant  to  propdsed 
§  1626.37(f)(1),  should  be  included  in 
the  final  rule  and,  if  so,  what  those , 
limits  should  be. 

In  response,  commenters  generally 
sought  clarification  related  to  where 
certain  charges  and  credits  would  be 
disclosed  pursuant  to  proposed 
§  1026.37(f)(1).  Many  of  the  comments 
questioned  the  degree  to  which  the 
proposal  deviated  ft'om  current 
regulation,  specifically  the  current 
instructions  for  completing  a  GFE 
pursuant  to  appendix  C.to  Regulation  X 
relating  to  the  aggregation  of  origination 
charges.  Proposed  §  1026.37(f)(1)  only 
limited  the  itemization  for  charges  paid 
to  each  creditor  and  loan  origination  for 
originating  and  extending  the  credit  on 
the  Loan  Estimate  to  thirteen  total 
itemized  charges  under  proposed 
§  1026.37(f)(l)(ii).  Greditors  themselves 
could  determine  the  level  of  itemization 
they  wished  to  provide,  except  that  the 
first  itemized  charge  must  be  for  any 
charge  to  reduce  the  interest  rate  under 
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proposed  §  1026.37(f)(l)(i).  The  last 
itemized  line  could  be  used  to  disclose 
an  aggregate  of  the  remaining  itemized 
charges  with  the  label  “Additional 
Charges”  when  the  itemized  charges 
exceeded  the  thirteen  permitted  under 
proposed  §  1026.37(f)(6)(i).  One  large 
bank  commenter  sought  clarity  on 
“negative  discount  points,”  or  offsetting 
credits  associated  with  an  interest  rate. 
Under  the  proposal,  only  charges  would 
have  been  disclosed  under  proposed 
§  1026.37(f)(1),  and  lender  credits  would 
have  been  disclosed  pursuant  to 
proposed  §  1026.37(g)(6).  A  national 
trade  association  commenter  queried 
whether  services  related  to  origination, 
but  that  were  provided  by  third  parties, 
would  be  included  in  the  itemization 
under  proposed  §  1026.37(f)(1).  These 
charges  would  have  been  disclosed 
pursuant  to  proposed  §  1026.37(f)(2),  as 
services  required  by  the  creditor  but 
provided  by  third  parties  that  the 
consumer  could  not  shop  for  unless  the 
creditor  does,  in  fact,  permit  the 
consumer  to  shop  for  the  third-party 
services,  which  the  Bureau  understemds 
would  be  uxtremely  rare.  A  GSE 
commenter  stated  that  the  extent  of  the 
itemization  permitted  under 
§  1026.37(f)(1),  especially  in  relation  to 
the  itemization  of  payments  made 
directly  by  a  consumer  to  a  loan 
originator,  was  imclear. 

Two  GSE  commenters  stated  in 
comment  letters  and  in  an  ex  parte 
meeting  that  the  proposal  was  silent  as 
to  how  to  disclose  loan-level  pricing 
adjustments  or  delivery  fees  paid  by 
creditors  to  the  GSE  commenters,  and 
requested  guidance  regarding  the 
disclosure  of  such  fees.  They  stated  that 
the  creditor  sometimes  will  require 
these  amounts  to  be  paid  upfront  by 
consumers,  rather  than  adjusting  the 
interest  rate  to  be  charged  in  relation  to 
the  mortgage  loan  transaction,  and  the 
amounts  are  disclosed  to  consumers  as 
third-party  charges,  discount  points,  or 
as  an  adjustment  to  the  creditor’s 
origination  charge.  The  GSE 
commenters  stated  that,  under  the 
proposed  rule,  it  would  seem  that  these 
fees  could  be  disclosed  pursuant  to 
proposed  §  1026.37(f)(2),  but  they 
sought  clarification  of  the  location  of 
these  charges  and  stated  that  there 
should  be  consistency  among  creditors 
with  relation  to  disclosure  of  these 
charges.273  To  the  extent  that  these 


GSE  commenters  also  stated  that  loan- 
level  pricing  adjustments  or  delivery  fees  are  not 
view^  as  third-party  charges  under  the  2013  ATR 
Final  Rule  in  relation  to  the  definition  of  points  and 
fees,  rather  they  are  considered  as  part  of  the 
interest  rate  pricing  for  the  loan.  The  determination 
of  points  and  fees  is  required  to  determine  if  a 
mortgage  is  considered  to  be  a  qualified  mortgage 


third-party  cheirges  are  passed  onto  the 
consumer,  the  loan-level  pricing 
adjustments  and  delivery  fees  would  be 
properly  disclosed  under  §  1026.37(f)(1) 
of  the  final  rule  and  the  Bureau  is 
providing  an  example  in  comment 
35(f)(l)-5  of  the  final  rule  regarding  the 
disclosure  of  such  fees  on  the  Loan 
Estimate  to  provide  additional  clarity. 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(f)(1)  and  its  accompanying 
commentary  substantially  as  proposed, 
except  for  certain  modifications  for 
clarity  and  consistency  with  form  H-24 
of  appendix  H  to  Regulation  Z.  The 
Bureau  is  modifying  §  1026.37(f)(l)(i)  to 
require  that  the  disclosures  required  by 
§  1026.37(f)(l)(i)  be  left  blank  if  no 
points  are  to  be  charged  to  the  consumer 
in  order  to  obtain  the  interest  rate 
disclosed  on  the  Loan  Estimate,  and  is 
modifying  comment  37(f)(l)-5  to 
indicate  expressly  the  limits  to  a 
creditor’s  discretion  to  itemize  charges 
under  §  1026.37(f)(1).  The  Bureau 
believes  that  requiring  that  the 
disclosure  of  points  to  be  left  blank  if  no 
points  are  being  charged  to  the 
consumer  for  the  interest  rate  disclosed 
will  reduce  the  potential  of  information 
overload  for  consumers.  In  addition,  the 
Bureau  is  revising  §  1026.37(f)(l)(i)  to 
delete  references  to  the  points  required 
to  be  disclosed  under  that  paragraph  as 
being  paid  by  the  consumer.  The 
disclosure  must  reflect  the  terms  of  the 
legal  obligation,  and  if  a  seller  paid 
points  to  reduce  the  interest  that  the 
consumer  was  obligated  to  pay  under 
the  terms  of  the  legal  obligation,  the 
disclosure  required  by  §  1026.37(f)(l)(i) 
is  the  amount  of  points  the  consumer  is 
obligated  to  pay  under  the  terms  of  the 
legal  obligation,  including  those  paid  by 
the  seller.  The  seller’s  payment  of  the 
points  under  a  separate  contractual 
agreement  with  the  consumer  would  be 
'disclosed  as  a  seller’s  credit  under 
§  1026.37(h),  to  the  extent  known  by  the 
creditor,  consistent  with  the  good  faith 
requirement  under  §  1026.19(e).  See 
comments  17(c)(l)-l  and  -3.  The 
Bureau  al,so  is  revising  comment 
37(f)(l)-5  to  provide  additional 
examples  of  origination  charges. 


pursuant  to  §  1026.43(e).  However,  many  of  the 
charges  that  are  required  to  be  disclosed  under 
§  1026.37(f)  and  (g)  are  not  included  in  the  points 
and  fees  test  for  various  reasons,  including  to  avoid 
double-counting  of  charges  in  relation  to  the 
maximum  amount  of  points  and  fees  for  a  qualified 
mortgage.  The  items  listed  on  the  Loan  Estimate 
and  Closing  Disclosure  must  also  be  used  for  all 
mortgage  loan  transactions,  not  just  for  qualihed 
mortgages.  Therefore,  the  manner  in  which  the 
loan-level  pricing  adjustments  or  delivery  fees  are 
considered  in  the  dehnition  of  points  and  fees 
under  §  1026.32(b)(1),  used  for  §  1026.43(e),  is  not 
relevant  to  how  they  are  disclosed  on  the  Loan 
Estimate  under  §  1026.37  or  the  Closing  Disclosure 
under  §  1026.38. 


including  loan-level  pricing 
adjustments,  in  response  to 
commenters’  requests  for  additional 
guidance. 

The  Bureau  is  adopting  the 
requirements  in  §  1026.37(f)(1)  pursuant 
to  its  implementation  authority  under 
TILA  section  105(a)  and  RESPA  section 
19(a)  because  disclosure  of  the  points, 
component  charges,  and  total 
origination  charges  will  promote  the 
informed  use  of  credit  and  more 
effective  advance  disclosure  of 
settlement  costs,  which  are  purposes  of 
TILA  and  RESPA,  respectively.  Dodd- 
Frank  Act  sections  1032(a)  and  1405(b) 
are  also  sources  of  authority  for  the 
requirements  in  §  1026.37(fi(l).  The 
information  disclosed  under 
§  1026.37(f)(1)  will  enable  consumers  to 
understcmd  and  negotiate  fees,  shop  for 
origination  services,  and  compare  the 
Loan  Estimate  with  any  revised  Loan 
Estimate  and  the  Closing  Disclosure, 
thereby  ensuring  that  the  features  of  the 
mortgage  transactions  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
mortgage  transaction,  in  light  of  the 
facts  and  circumstances,  consistent  with 
Dodd-Frank  Act  section  1032(a). 

In  adopting  §  1026.37(f)(1) 
substantially  as  proposed,  the  Bureau  is 
using  its  authority  under  TILA  section 
105(a)  and  (f),  RESPA  section  19(a),  and, 
for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b),  to  exempt 
transactions  subject  to  §  1026.19(e)  from 
the  itemized  disclosures  required  by 
TILA  section  128(a)(18),  as  added  by 
Dodd-Frank  Act  section  1419,  of  the 
aggregate  amount  of  fees  paid  to  the 
mortgage  originator  in  connection  with 
the  loan,  and  the  amount  paid  to  the 
mortgage  originator  by  the  creditor.  In 
particular,  for  transactions  subject  to 
§  1026.19(e),  §  1026.37(f)(1)  requires  the 
creditor  to  disclose  the  amounts  of 
origination  fees  paid  by  the  consumer  to 
creditors  and  loan  originators  in 
connection  with  the  loan,  but  not  any 
amounts  received  by  a  loan  originator 
from  the  creditor.  However,  as 
discussed  below  with  respect  to 
§  1026.38(f)(1),  the  full  disclosure 
required  by  TILA  section  128(a)(18)  is 
included  in  the  disclosure  requirements 
for  transactions  subject  to  §  1028.19(f). 
Accordingly,  although  certain  TILA 
section  128(a)(18)  disclosures  are  not 
included  in  the  Loan  Estimate,  they  are 
included  in  the  Closing  Disclosure. 

Consistent  with  Dodd-Frank  section 
1405(b),  disclosure  of  only  the  direct 
charges  the  consumer  will  pay  will 
reduce  both  consumer  confusion  and 
the  possibility  of  information  overload. 
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improve  consumer  understanding  of  the 
Loan  Estimate,  and  make  it  easier  for 
creditors  or  mortgage  brokers  to 
complete  the  estimates  of  closing  costs, 
which  is  in  the  interest  of  consumers 
and  in  the  public  interest.  In  addition, 
consistent  with  TILA  section  105(a)  and  , 
RESPA  section  19(a),  the  disclosure  will 
effectuate  the  purposes  of  TILA  and 
RESPA  by  promoting  the  informed  use 
of  credit  and  more  effective  disclosure 
of  settlement  costs  by  allowing 
consumers  to  focus  only  on  the  amounts 
they  will  pay.  Furthermore,  consistent 
with  section  1032(a)  of  the  Dodd-Frank 
Act,  §  l(f26. 37(f)(1)  will  ensure  that  the  i 
origination  costs  for  consumer  credit 
transactions  secured  by  real  property  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  product  or  service,  in  light  of  the 
facts  and  circumstances. 

As  stated  above,  §  1026.37(f)(1)  is 
being  adopted  pursuant  to  the  Bureau’s 
exmnption  authority  under  TILA  section 
105(f)  to  exempt  the  creditor  from  the 
disclosure  of  loan  originator 
compensation  from  the  creditor,  as 
required  by  TILA  section  128(a)(18). 

The  Bureau  has  considered  the  factors 
in  TILA  section  105(f)  and  determined 
that,  for  the  reasons  discussed  above,  an 
exception  is  appropriate  under  that 
provision.  Specifically,  the  Bureau 
believes  that  the  exemption  is 
appropriate  for  all  affected  borrowers, 
regardless  of  their  other  financial 
arrangements  and  financial 
sophistication  and  the  importance  of  the 
loan  to  them.  Similarly,  the  Bureau 
believes  that  the  exemption  is 
appijopriate  for  all  affected  loans, 
regardless  of  the  amount  of  the  loan  and 
whether  the  loan  is  secured  by  the 
principal  residence  of  the  consumer. 
Furthermore,  the  Bureau  believes  that, 
on  balance,  the  exemption  will  simplify 
the  credit  process  without  undermining 
the  goal  of  consumer  protection  or 
denying  important  benefits  to 
consumers.  Accordingly,  the  Bureau  is 
exempting  the  disclosures  required 
pursuant  to  §  1026.19(e)  from  the 
requirement  in  TILA  section  128(a)(18) 
to  itemize  fees  received  by  loan 
originators  from  the  creditor. 

37(f)(2)  Services  You  Cannot  Shop  for 

Currently,  Regulation  X  provides  that 
third-party  services  required  by  the 
creditor  and  for  which  the  creditor  does 
not  permit  the  consumer  to  shop  are  to 
be  included,  as  applicable,  in  Blocks  3 
(“Required  services  that  we  select”)  and 
4  (“Title  services  and  lender’s  title 
insurance”)  on  the  RESPA  GFE. 
Regulation  X  also  provides  that  charges 


for  title  services,  like  charges  for 
origination  services,  are  not  itemized  on 
the  RESPA  GFE,  but  are  disclosed  only 
as  a  total.  See  appendix  C  to  Regulation 
'X  (instructions  for  Blocks  3,  4  “all  fees 
for  title  searches,  examinations,  and 
endorsements,  for  example,  would  be 
included  in  this  total,”  and  6). 

Under  the  Bureau’s  proposal,  the  fees 
and  charges  listed  under  the  subheading 
“Services  You  Cannot  Shop  For” 
pursuant  to  proposed  §  1026.37(f)(2) 
would  have  been  for  services  that  the 
creditor  requires  in  connection  with  the 
transaction,  but  that  would  be  provided  ' 
by  persons  other  than  the  creditor  or 
mortgage  broker.  Only  items  for  which 
the  creditor  does  not  permit  the 
consiuner  to  shop  in  accordance  with  < 
§  1026.19(e)(l)(vi)(A)  would  have  been 
listed  under  this  subheading.  As 
discussed  above,  §  1026.19(e)(3)(ii) 
would  have  applied  the  same  criterion 
in  determining  whether  a  creditor  is 
considered  to  permit  the  consumer  to 
shop  for  the  particular  service. 

Pursuant  to  §  1026.37(f)(2),  each  item 
that  would  have  been  disclosed  under 
the  subheading  “Services  You  Cannot 
Shop  For”  must  include  a  descriptive 
name  and  the  estimated  charge,  and  the 
creditor  must  provide  a  subtotal  of  all 
such  items.  All  items  for  which  the 
charges  relate  to  the  provision  of  title 
■*  insurance  and  the  handling  of  the 
closing  would  have  been  required  to  be 
identified  beginning  with  “Title  The 
creditor  would  have  been  able  to  use  up 
to  13  lines  to  itemize  charges  under  the 
subheading  for  “Services  You  Cannot 
Shop  For.” 

Proposed  comment  37(f)(2)-l  would 
have  cross-referenced  comments 
19(e)(l)(iv)-l',  19(3)(i)-l,  and 
19(e)(3)(iv)-l  through  -3  for  discussions 
of  the  factors  relevant  to  determining 
whether  a  consumer  is  permitted  to 
shop  and  whether  a  creditor  has 
exercised  good  faith  in  providing 
estimates-of  charges.  Proposed  comment 
37(f)(2)-2  would  have  provided 
examples  of  the  services  that  might  be 
listed  under  “Services  You  Cannot  Shop 
For.”  Proposed  comment  37(f)(2)-3 
would  have  provided  examples  of 
services  that  would  be  listed  using  a 
phrase  beginning  with  “Title — .” 
Proposed  comment  37(f)(2)-4  would 
have  clarified  that  the  amount  listed  for 
the  lender’s  title  insurance  coverage  is 
the  amount  of  the  premium  without  any 
adjustment  that  might  be  made  for  the 
simultaneous  purchase  of  an  owner’s 
title  insurance  policy,  and  cross- 
referenced  comment  37(g)(4)-l  for  the 
disclosure  of  the  premium  for  owner’s 
title  insurance. 

The  Bureau  sought  comment  on 
whether  other  limits  on  itemization,  in 


addition  to  the  proposed  limits  on  the 
number  of  charges  that  may  be  itemized 
pursuant  to  §  1026.37(f)(2),  should  be  •> 
included  in  the  final  rule  and,  if  so, 
what  those  limits  should  be.  The  Bureau 
did  not  receive  comments  on  the 
information  sought  by  the  Bureau,  but 
did  receive  comments  that  sought 
clarification  related  to  where  and  the 
manner  in  which  certain  charges  would 
be  disclosed  pursuant  to  proposed 
§  1026.37(f)(2).  Several  national  trade 
association  commenters  representing 
real  property  appraisers,  as  well  as  a 
’  number  of  individual  appraiser 
commenters,  stated  that  any  charge  for 
an  appraisal  management  company 
(AMC)  should  be  required  to  be 
separately  itemized  in  §  1026.37(f)(2). 

As  noted  in  the  Bureau’s  propesal, 
section  1475  of  the  Dodd-Frank  Act 
permits  the  optional  disclosure  of  the 
charges  made  by  Sn  AMC,  but  does  not 
require  separate  itemization.  See  77  FR 
51116,  51134  (August  23,  2012).  These 
commenters  stated  that  the  AMC 
charges  should  be  mandated  to  be 
disclosed  separately,  instead  of 
permitting  the  creditor  to  determine 
whether  the  AMC  charge  is  disclosed 
separately.  These  commenters  argued 
that  consumers  should  be  made  aware 
that  the  amount  paid  to  the  appraiser  is 
different  than  the  charge  for  the 
appraisal  on  the  disclosure  forms.  These 
commenters  stated  that  they  believe  that 
the  Bureau  has  the  authority  to  mandate 
this  disclosure.  These  commenters 
stated  that  failure  to  mandate  such 
disclosure  would  perpetuate  existing 
practices  where  consumers  are  deprived 
of  crucial  information  that  would  open 
up  options  available  to  them  if  they 
understood  the  differences  in  the  range 
of  costs  of  a  professional  appraisal  as 
well  as  the  range  of  qualifications  and 
depth  of  experience  of  the  individuals 
performing  the  appraisal,  depending  on 
whether  the  appraisal  is  or  is  not 
ordered  through  an  AMC.  It  is  unclear 
from  these  comments,  however,  that  a 
breakout  of  the  AMC’s  charge  from  the 
appraisal  would  or  could  lead  to  the  . 
stated  result  sought  by  the  commenters: 
that  a  consumer  would  utilize  the 
different  charges  to  question  and  seek 
an  appraisal  directly  from  an  appraiser, 
rather  than  through  the  use  of  an  AMC. 
The  Bureau  is  not  aware  of  any  data  or 
information  supporting  the  commenters’ 
belief  that  this  disclosure  would  achieve 
their  desired  results,  nor  did  the 
commenters  supply  any  such  data  or 
information. 

Appraisals  are  third-party  reports 
prepared  for  the  benefit  of  the  creditor 
as  part  of  an  evaluation  of  the  value  of 
the  collateral  being  secured  by  the 
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property.  RESPA  recognizes  that 
creditors  are  the  parties  that  are 
obtaining  the  service,  and  explicitly 
provides  an  exemption  from  constraints 
on  requiring  the  use.  of  an  affiliate  for 
appraisals.  12  U.S.C.  2607(c).  In 
addition,  many  of  the  concerns 
identified  by  commenters  have  been  the 
subject  of  other  rulemakings  directly 
concerning  disclosures  and  information 
provided  to  the  consumer  in  relation  to 
appraisals,  namely  the  2013  ECOA 
Appraisals  Final  Rule  and  the  2013 
Interagency  Appraisals  Final  Rule.  See 
78  FR  7215  (January  31.  2013)  and  78 
FR  10367  (February  13,  2013).  The 
Bureau  believes  that,  absent  data  or 
other  information  supporting  the 
commenters’  beliefs,  it  would  be 
inappropriate  to  use  its  authority  to 
modify  the  statutory  disclosure 
provision  of  Dodd-Frank  Act  section 
1475,  because  requiring  breakouts  of 
such  charges  to  be  disclosed  in  all  cases 
may  tend  to  produce  information 

overload.  274 

One  national  trade  association 
commenter  stated  that  there  are  some 
charges  that  cannot  be  viewed  logically 
as  “shoppable”  or  “not  shoppable”  and 
that  they  should,  rather,  be  disclosed 
pursuant  to  proposed  §  1026.37(g).  The 
charges  listed  were  subordination  or 
release  fees  charged  in  connection  with 
a  prior  loan,  or  fees  charged  by  a 
homeowner’s  association, 
condominium,  or  co-operative,  the 
provider  of  which  cannot  be  selected  by 
the  consumer.  However,  the  charges 
discussed  by  the  commenter  are  not 
related  to  other  aspects  of  a  residential 
real  estate  transaction,  such  as 
homeowner’s  association  dues,  but 
rather  charges  that  are  being  incurred 
and  passed  along  to  the  consumer  based 
on  services  or  reports  being  requested 
by  the  creditor  during  the  underwriting 
process.  For  example,  the  referenced 
subordination  charge  is  the  result  of  a 
creditor’s  requirement  that  the  loan 
being  originated  receive  priority  in 
relation  to  the  loan  being  subordinated. 
Thus,  the  charge  is  not  a  result  of  other 
services  requested  or  required  to  be  paid 
*by  the  consumer  pursuant  to  State  law 
or  contract,  but  rather  due  to  the 
creditor’s  requirements.  Likewise,  a 
charge  from  a  homeowner’s  association 
for  the  service  of  providing  documents 
and  financial  reports  related  to  the 
homeowner’s  association  to  the  creditor 
for  its  review  is  directly  the  result  of  the 
creditor’s  requirements,  and  not  based 


See  Julie  Agnew  and  Lisa  Szykman, 
“Annuities,  Financial  Literacy  and  Information 
Overload,"  in  Financial  Literacy:  Implications  for 
Retirement  Security  and  the  Financial  Marketplace, 
Oxford  University  Press,  2011,  available  at  http:// 
ssm.com/abstract=  1707659.  ,  ■ 


on  a  service  requested  by  the  consumer 
or  required  to  be  paid  by  the  consumer 
pursuant  to  State  law  or  contract;  If 
charges  from  the  subordinating  lender 
or  the  homeowner’s  association  are 
unrelated  to  the  creditor’s  requirements 
to  originate  the  loan,  such  as 
outstanding  homeowner’s  dues  on  the 
property,  they  would  be  disclosed  under 
§  1026.37(g)  to  the  extent  they  are 
known  to  the  creditor.  For 
§  1026.37(f)(2),  regardless  of  the  identity 
of  the  third  party,  the  items  disclosed 
are  for  charges  incurred  due  to  a 
creditor’s  requirements  for  which  a 
consumer  cannot  select  the  provider  of 
the  service.  Charges  from  a  creditor 
associated  with  its  preparing  or 
*  negotiating  a  subordination  agreement 
with  a  junior  lienholder  would  be 
dfsclosed  under  §  1026.37(f)(1). 

As  discussed  in  connection  with 
respect  to  §  1026.37(f)(1),  consumer 
testing  performed  on  the  Loan  Estimate 
indicated  that  itemization  related  to 
improved  performance  of  the 
participants  in  understanding  both  the 
services  provided  and  the  charges 
imposed  for  those  services.  Participants 
appeared  more  likely  to  negotiate  fees 
and  shop  for  services  when  provided 
additional  details  that  helped  them  to 
understand  the  nature  of  the  services 
and  the  potential  value  of  shopping  for 
a  particular  service.  See  Kleimann 
Testing  Report  at  287-97. 

Other  commenters  stated  that  other 
types  of  lender’s  title  insurance  policies, 
which  have  rates  different  from  those  of 
the  basic  lender’s  title  policy  premium, 
should  be  permitted  to  be  listed  on  the 
Loan  Estimate.  The  commenters  stated 
that  some  creditors  will  require  that  the 
consumer  will  obtain  an  “enhanced’’ 
lender’s  title  insurance  policy.  The 
Bureau  believes  that  flexibility  to 
address  the  possibility  that  a  lender  may 
require  a  policy  other  than  a  basic 
lender’s  title  insurance  policy  is 
appropriate  and  is  modifying  comment 
37(f)(2)-4  to  address  this  possibility. 

Two  GSE  commenters  in  an  ex  parte 
communication  also  stated  that  the 
proposal  appeared  to  permit  the 
disclosure  of  government  program 
funding  fees  and  upfront  mortgage 
insurance  charges  that  were  not 
associated  with  a  specific  timeframe  of 
coverage  either  under  proposed 
§  1026.37(f)(2)  or  proposed 
§  1026.37(g)(4).  These  commenters 
sought  clarification  in  order  for 
creditors  to  disclose  these  items 
consistently.  The  Bureau  believes  that 
both  the  government  program  funding 
fees  and  upfront  mortgage  insurance 
charges  referred  to  by  the  two 
commenters  are  services  that  the 
consumer  must  pay  for  and  which  are 


required  by  the  creditor  in  connection 
with  the  loan  program,  and  do  not 
correlate  to  the  provisions  of 
§  1026.37(g)(4),  as  discussed  below. 
Therefore,  the  Bureau  is  amending 
comment  37(f)(2)-2  to  include  explicitly 
these  charges  as  examples  of  charges 
disclosed  pursuant  to  §  1026.37(f)(2). 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(f)(2)  and  comments  37(f)(2)-l 
and  -3  as  proposed.  The  Bureau  is 
revising  proposed  comment  37(f)(2)-2  to 
reflect  additional  examples  of  services 
disclosed  pursuant  to  §  1026.37(f)(2)  to 
provide  greater  clarity  in  light  of  the 
comments  received.  The  Bureau'is 
revising  proposed  comment  37(f)(2)-4  to 
clarify  that  the  creditor  discloses  under 
§  1026.37(f)(2)  the  premium  of  the  type 
of  lender’s  title  insurance  policy  that  it 
requires  for  the  loan.  The  Bureau  is 
adopting  the  requirements  in 
§  1026.37(f)(2)  pursuant  to  its  authority 
under  TILA  section  105(a)  and  RESPA 
section  19(a)  because  disclosure  of 
third-party  services  required  by  a 
creditor  for  consummation  of  the  loan, 
their  component  and  totail  charges,  and 
the  fact  that  the  creditor  will  limit  the 
choice  of  providers  for  those  services 
will  promote  the  informed  use  of  credit 
and  more  effective  advance  disclosure 
of  settlement  costs,  which  are  purposes 
of  TILA  and  RESPA,  respectively.  Dodd- 
Frank  Act  sections  1032(a)  and  1405(b) 
are  also  sources  of  authority  for  the 
proposed  requirements  in 
§  1026.37(f)(2).  The  information 
disclosed  under  §  1026.37(f)(2)  will 
enable  consumers  to  understand  and 
negotiate  fees,  shop  for  a  mortgage  loan, 
and  compare  the  Loan  Estimate  with 
any  revised  Loan  Estimate  and  the 
Closing  Disclosure,  thereby  ensuring 
that  the  features  of  the  mortgage 
transactions  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage 
transaction,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a).  Furthermore, 
for  the  reasons  stated  above  in  relation 
to  residential  mortgage  loans,  the 
disclosure  is  in  the  interest  of 
consumers  and  in  the  public  interest, 
consistent  with  Dodd-Frank  Act  section 
1405(b). 

37(f)(3)  Services  You  Can  Shop  for  ' 
Currently,  Regulation  X  provides  that 
third-party  services  required  by  the 
creditor  but  for  which  the  creditor 
permits  the  consumer  to  shop''are  to  be 
included,  as  applicable,  in  Blocks  4 
(“Title  services  and  lender’s  title 
insurance’’)  and  6  (“Required  services 
that  you  can  shop  for”)  on  the  RESPA 


79957 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


GFE.  Regulation  X  also  provides  that 
charges  for  title  services,  like  charges  for 
origination  services,  are  not  itemized  on 
the  RESPA  GFE,  but  are  disclosed  only 
as  a  total.  See  appendix  C  to  Regulation 
X  (instructions  for  Blocks  3,4  (“all  fees 
for  title  searches,  examinations,  and 
endorsements,  for  example,  would  be 
included  in  this  total”),  and  6). 

Under  the  Bureau’s  proposal,  the  fees 
and  charges  listed  under  the  subheading 
“Services  You  Can  Shop  For”  pursuant 
to  proposed  §  1026.37(f)(3)  would  have 
been  for  services  that  the  creditor  would 
require  in  connection  with  its  decision 
to  make  the  loan,  but  that  would  be 
provided  by  persons  other  than  the 
creditor  or  mortgage  broker.  Only  items 
for  which  the  creditor  permits  the 
consumer  to  shop  in  accordance  with 
§  1026.19(e)(l)(vi)(A)  would  have  been 
listed  under  this  subheading.  Thus,  all 
Loan  Costs  that  are  not  paid  to  the 
creditor  or  mortgage  broker  would  have 
been  itemized  exclusively  under  either 
this  subheading  or  the  subheading 
“Services  You  Cannot  Shop  For.” 

As  described  below  in  the  section-by- 
section  analysis  of  §  1026.37(f)(5),  each 
item  disclosed  under  the  subheading 
“Services  You  Can  Shop  For”  would 
have  been  required  to  include  a 
descriptive  name  and  the  estimated 
charge,  and  the  creditor  would  have 
been  required  to  provide  a  subtotal  of  all 
such  items.  All  items  for  which  the  fees 
and  charges  relate  to  the  provision  of 
title  insurance  and  the  handling  of  the 
closing  would  have  been  required  to  be 
identified  beginning  with  “Title — .”  The 
creditor  would  have  been  able  to  use  up 
to  14  lines  to  itemize  charges  under  this 
subheading. 

Proposed  comment  37(f)(3)-l  would 
have  provided  cross-references  to 
comments  19(e)(3)(ii)-l  through -3,  . 
19(e)(3)(iii)-2,  and  19(e)(3)(iv)-l 
through  -3  for  discussions  of 
determining  good  faith  in  estimating  the 
costs  for  required  services  when  the 
consumer  is  permitted  to  choose  the 
provider  of  those  services.  Proposed 
comment  37(f)(3)-2  would  have 
provided  examples  of  the  services  that 
might  be  listed  under  “Services  You 
Can  Shop  For.”  Proposed  comment 
37(f)(3)-3  would  have  provided  cross- 
references  to  comments  37(f)(2)-3  and 
-4  for  guidance  on  services  that  would 
be  labeled  beginning  with  “Title — ”  and 
on  calculating  the  amount  disclosed  for 
lender’s  title  insurance,  and  provided 
cross-references  to  comment  37(g)(4)-l 
for  the  disclosure  of  the  premium  for 
owner’s  title  insurance. 

As  discussed  in  connection  with 
proposed  §  1026.37(f)(1)  and  (2), 
consumer  testing  performed  on  Loan 
Estimate  forms  indicated  that 


itemization  related  to  improved 
performance  of  the  participants  in 
understanding  both  the  services  charged 
and  the  costs  of  those  services. 
Participants  appeared  more  likely  to 
negotiate  fees  and  shop  for  services 
when  provided  additional  details  that 
helped  them  to  understand  the  nature  of 
the  services  and  the  potential  value  of 
shopping  for  a  particular  service. 

Tne  Bureau  sought  comment  on 
whether  other  limits  on  itemization,  in 
addition  to  the  proposed  limits  on  the 
number  of  charges  that  may  be  itemized 
pursuant  to  §  1026.37(f)(3),  should  be 
included  in  the  final  rule  and,  if  so, 
what  those  limits  should  be.  The  Bureau 
did  not  receive  comments  concerning 
the  information  sought  or  otherwise 
related  to  proposed  §  1026.37(f)(3). 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(f)(3)  and  its  accompanying 
commentary  as  proposed.  The  Bureau  is 
adopting  the  requirements  in 
§  1026.37(f)(3)  pursuant  to  its  authority 
under  TILA  section  105(a)  and  RESPA 
section  19(a)  because  disclosure  of 
third-party  services  required  by  a 
creditor  for  consummation  of  the  loan, 
their  component  and  total  charges,  and 
the  fact  that  the  creditor  will  permit  the 
consumer  to  choose  the  providers  for 
those  services  will  promote  the 
informed  use  of  credit  and  more  • 
effective  advance  disclosure  of 
settlement  costs,  which  are  purposes  of 
TILA  and  RESPA  respectively.  Dodd- 
Frank  Act  sections  1032(a)  and  1405(b) 
are  also  sources  of  authority  for  the 
proposed  requirements  in 
§  1026.37(f)(3).  The  information 
disclosed  under  §  1026.37(f)(3)  will 
enable  consumers  to  understand  and 
negotiate  fees,  shop  for  a  mortgage  loan, 
and  compare  the  Loan  Estimate  with 
any  revised  Loan  Estimate  and  the 
Closing  Disclosure,  thereby  ensuring 
that  the  features  of  the  mortgage 
transactions  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage 
transaction,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a).  Furthermore, 
for  the  reasons  stated  above  in  relation 
to  residential  mortgage  loans,  the 
disclosqre  is  in  the  interest  of 
consumers  and  in  the  public  interest, 
consistent  with  Dodd-Frank  Act  section 
1405(b). 

37(f)(4)  Total  Loan  Costs 
The  Bureau’s  proposed  §  1026.37(f)(4) 
would  have  required  the  creditor  to 
disclose,  with  the  label  “Total  Loan 
Costs,”  the  sum  of  the  subtotals 
disclosed  under  proposed 


§  1026.37(f)(1)  through  (3)  for 
Origination  Charges,  Services  You 
Cannot  Shop  For,  emd  Services  You  Can 
Shop  For,  respectively.  This  total  would 
have  generally  represented  all  costs  that 
the  creditor  and  mortgage  broker  impose 
in  connection  with  the  transaction. 

Although  a  comparable  total  is  not 
required  to  be  stated  on  the  current 
RESPA  GFE,  the  same  costs  are 
included  in  other  subtotals  on  the 
RESPA  GFE.  The  Bureau  believed  that 
grouping  and  subtotaling  these  items  in 
this  way  would  have  provided  better 
information  to  the  consumer  about  costs 
that  are  specific  to  obtaining  the 
mortgage  loan  from  the  creditor.  Other 
costs  that  the  consumer  may  encounter 
as  part  of  the  transfer  of  ownership  of 
the  property  are  generally  related  to 
items  and  requirements  for  which  the 
amounts  are  controlled  by  other  entities 
or  persons,  including  governmental 
jurisdictions  and  the  consumer,  and 
were  addressed  in  proposed 
§  1026.37(g). 

The  Bureau  did  not  receive  comments 
in  relation  to  proposed  §  1026.37(f)(4). 
Accordingly,  the  Bureau  is  adopting 
§  1026.37(f)(4)  as  proposed.  The  Bureau 
believes  that  grouping  and  subtotaling 
these  items  in  this  way  will  provide 
better  information  to  the  consumer 
about  costs  that  are  specific  to  obtaining 
the  mortgage  loan  from  the  creditor. 
Other  costs  that  the  consumer  may 
encounter  as  part  of  the  transfer  of 
ownership  of  the  property  are  generally 
related  to  items  and  requirements  for 
which  the  amounts  are  controlled  by 
other  entities  or  persons,  including 
governmental  jurisdictions  and  the 
consumer,  and  are  addressed  in 
proposed  §  1026.37(g).  Accordingly, 
disclosure  of  this  information  will 
promote  the  informed  us6  of  credit  and 
more  effective  advance  notice  of 
settlemept  costs,  consistent  with  TILA 
section  105(a)  and  RESPA  section  19(a). 
It  will  also  ensure  that  the  features  of 
the  mortgage  transactions  are  fu4y, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  pennits 
consumers  to  better  understand  the 
costs,  benefits,  and  risks  associated  with 
mortgage  transactions,  in  light  of  the 
facts  and  circumstances,  consistent  with 
Dodd-Frank  Act  section  1032(a). 
Furthermore,  for  the  reasons  stated 
above  in  relation  to  residential  mortgage 
loans,  the  proposed  disclosure  is  in  the 
interest  of  consumers  and  in  the  public 
interest,  consistent  with  Dodd-Frank 
Act  section  1405(b). 

37(f)(5)  Item  Descriptions  and  Ordering 

The  Bureau’s  proposed  §  1026.37(f)(5) 
would  have  required  the  creditor  to  use 
terminology  that  briefly  and  clearly 
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describes  each  item  disclosed  under 
§  1026.37(f).  Except  for  the  item  for 
points  that  the  consumer  will  pay, 
which  would  have  been  required  to  be 
listed  as  the  first  item  under  the 
subheading  “Origination  Charges,”  all 
items  would  have  been  required  to  be 
listed  in  alphabetical  order  under  the 
applicable  subheading.  The  proposal 
would  have  required  the  creditor  to  use 
consistent  descriptions  and  list  the 
charges  in  the  same  sequential  order  on 
the  Closing  Disclosure  pursuant  to 
proposed  §  1026.38(h)(4).  The  current 
RESPA  GEE  and  early  TILA  disclosure 
do  not  include  a  similar  requirement. 

The  Bureau  believed  that  a  consistent 
listing  of  the  costs  that  appear  on  the 
Loan  Estimate  and  the  Closing 
Disclosure  will  facilitate  the  consumer’s 
comparison  of  the  two  disclosure 
documents  and  understanding  of  the 
transaction  as  a  whole. 

Commenters  generally  did  not  prefer 
the  requirement  to  list  the  items  in 
alphabetical  order  under  the  applicable 
subheading,  and  instead  stated  that  an 
alternative  method  of  ordering  the  items 
by  hard  coding  the  location  of  each  item 
should  be  used,  similar  to  how  some 
items  are  hard  coded  on  the  current 
RESPA  settlement  statement.  Since  the 
descriptions  can  vary  from  jurisdiction 
to  jurisdiction  and  creditor  to  creditor, 
while  st^ll  meeting  the  requirement  that 
each  item  be  described,  there  does  not 
appear  to  be  any  method  to  order  the 
items  without  defining  every  service 
provided  in  residential  real  estate 
transactions  and  requiring  a  specific 
description  of  such  service  on  the 
disclosures.  Some  commenters  stated 
that  the  Bureau  should  define  these 
services  and  mandate  standard 
descriptions.  However,  the  Bureau  did 
not  propose  any  such  definitions  and 
does  not  believe  it  would  be  appropriate 
to  finalize  standard  descriptions  for  real 
estate  settlement  services  in  this  final 
rule.  One  large  bank  commenter 
requested  additional  clarity  on  whether 
abbreviations  are  permitted  under 
proposed  §  1026.37(f)(5).  As  long  as  the 
abbreviation  is  consistent  with  the 
requirements  of  §  1026.37(f)(5)  and  the 
abbreviation  describes  that  item,  an 
abbreviation  could  be  utilized  by  the 
creditor  in  completing  the  Loan 
Estimate. 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(f)(5)  substantially  as 
proposed.  The  final  provision  does  not 
contain  the  proposed  requirement  to 
»  describe  the  disclosed  items  briefly  and 
clearly,  because  the  Bureau  believes  that 
the  clear  and  conspicuous  standard  in 
§  1026.17(a)(1)  is  sufficient  to'  provide 
clarity  concerning  how  to  describe  the 
items  on  the  Loan  Estimate.  The  Bureau 


also  believes  the  additional  clarity 
regarding  compliance  with  this 
requirement  would  facilitate 
compliance,  satisfying  one  of  the 
purposes  of  the  integrated  disclosures 
under  sections  1098  and  11 00 A  of  the 
Dodd-Frank  Act,  and  thus,  is  adopting 
new  comment  37(f)(5)-l,  which 
provides  guidance  regarding  the 
requirement  to  label  items  with 
terminology  that  describes  each  item. 

The  Bureau  believes  that  a  consistent 
listing  of  the  costs  that  appear  on  the 
Loan  Estimate  and  the  Closing 
Disclosure  will  facilitate  the  consumer’s 
comparison  of  the  two  disclosure 
documents  and  the  consumer’s 
understanding  of  the  transaction  as  a 
whole.  Accordingly,  this  requirement 
will  effectuate  the  purposes  of  TILA  and 
RESPA  by  promoting  the  informed  use 
of  credit  and  more  effective  advance 
notice  of  settlement  costs,  consistent 
with  TILA  section  105(a)  and  RESPA 
section  19(a),  and  will  ensure  that  the 
features  of  the  mortgage  transactions  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  better  understand 
the  costs,  benefits,  and  risks  associated 
with  mortgage  transactions,  in  light.of 
the  facts  and  circumstances,  consistent 
with  Dodd-Frank  Act  section  1032(a). 

37(f)(6)  Use  of  Addenda 

The  Bureau’s  proposed  §  1026.37(f)(6) 
would  have  provided  that  addenda  may 
not  be  used  to  itemize  disclosures 
required  by  §  1026.37(f)(1)  or  (2).  If  the 
creditor  is  not  able  to  itemize  all  of  the 
charges  required  to  be  disclosed  in  the 
number  of  lines  provided  under 
§  1026.37(f)(l)(ii)  and  (f)(2)(ii),  the 
remaining  charges  would  have  been 
required  to  be  disclosed  as  an  aggregate 
amount  in  the  last  line  permitted  under 
the  applicable  paragraph.  An  addendum 
would  have  been  permitted  to  be  used 
to  itemize  disclosures  required  by 
§  1026.37(f)(3),  or  alternatively  a 
creditor  would  have  been  permitted  to 
disclose  any  remaining  charges  as  an 
aggregate  amount  in  the  last  line 
permitted  under  §  1026.37(f)(3). 

Proposed  comment  37(f)(6)-l  would 
have  clarified  that  a  creditor  is 
permitted  to  provide  additional 
disclosures  that  are  required  by  State 
law,  as  long  as  those  disclosures  are 
provided  on  a  document  whose  pages 
are  separate  from,  and  are  not  presented 
as  part  of,  the  disclosures  provided  in 
accordance  with  §  1026.37(f).  Proposed 
comment  37(f)(6)-2  would  have 
provided  an  example  of  a  label  that  may 
be  used  to  reference  an  addendum  as 
permitted  under  §  1026.37(f)(6)(ii). 

Commenters  generally  stated  that  the 
Loan  Estimate  did  not  provide  enough 


lines  for  entries  in  the  subparagraphs  of 
proposed  §  1026.37(f).  Examples  of 
additional  charges  that  were  provided 
by  commenters  included  many  charges 
that  would  be  likely  disclosed  pursuant 
to  proposed  §  1026.37(f)(3),  which 
permits  the  use  of  an  addendum  to 
itemize  additional  charges,  reducing  the 
need  for  more  lines  pursuant  to  the 
subparagraphs  of  proposed  §  1026.37(f). 
In  addition,  the  Bureau  is  concerned 
about  the  potential  for  information 
overload  on  the  Loan  Estimate.  See 
Kleimann  Testing  Report  at  7.  The 
Bureau  believes  that  the  number  of 
itemized  charges  permitted  under 
proposed  §  1026.37(f)  is  sufficient  to  aid 
consumer  understanding  of  the  services 
required  by  the  creditor  to  obtain  the 
mortgage  loan,  and  to  enable  consumer 
negotiation.  In  addition,  permitting  the 
use  of  an  addendum  for  services  for 
which  the  consumer  can  shop  for  the 
service  provider  enables  consumers  to 
shop  for  and  to  negotiate  the  costs  and 
quality  of  such  services.  However, 
because  the  consumer  cannot  shop  for 
the  services  providers  for  the  costs 
disclosed  under  §  1026.37(f)(1)  and  (2), 
the  Bureau  believes  that  it  is 
appropriate,  in  light  of  its  concern 
regarding  information  overload,  that 
those  charges  in  excess  of  the  13 
permitted  for  each  section  be  disclosed 
as  an  aggregate  number. 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(f)(6)  and  its  accompanying 
commentary  as  proposed.  The  Bureau  is 
adopting  the  requirements  in 
§  1026, 37(f)(6)  pursuant  to  its  authority 
under  TILA  section  105(a)  and  RESPA 
section  19(a)  because  standardization  of 
the  information  provided  on  the 
disclosures  requirea  under  §  1026.19(e) 
will  provide  consistent  information  that 
consumers  will  be  able  to  use  to  better 
understand  the  mortgage  transaction, 
shop  for  loans,  and  compare  the  Loan 
Estimate  with  any  revised  Loan  Estimate 
and  the  Closing  Disclosure,  thereby 
promoting  the  informed  use  of  credit 
and  more  effective  advance  disclosure 
of  settlement  costs,  which  are  purposes 
of  TILA  and  RESPA,  respectively.  This’ 
standardization  also  will  ensure  that  the 
features  of  the  mortgage  transactions  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  more  readily 
understand  the  costs,  benefits,  add  risks 
associated  with  the  mortgage 
transaction,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a),  which  is  also 
a  source  of  authority  for  the  proposed 
requirements. 
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37(g)  Closing  Cost  Details;  Other  Costs 

Under  section  5(c)  of  RESPA,  lenders 
must  provide  applicants  for  federally 
related  mortgage  loans  with  a  good  faith 
estimate  of  the  amount  or  range  of 
charges  for  specific  settlement  services 
the  applicant  is  likely  to  incur  in 
connection  with  the  settlement  of  the 
loan.  12  U.S.C.  2604(c).  Section  1024.7 
of  Regulation  X  currently  implements 
this  mandate  by  requiring  lenders  and 
mortgage  brokers  to  provide  the  RESPA 
GFE,  which  must  be  completed  in 
accordance  with  the  instructions  in 
appendix  C  to  Regulation  X.  Appendix 
C  sets  out  specific  instructions  for  the 
information  that  must  be  disclosed  on 
the  RESPA  GFE,  including  which  loan 
costs  must  be  included  and  how  to 
identify  those  costs  on  the  RESPA  GFE. 

As  discussed  above,  Dodd-Frank  Act 
section  1032(f)  requires  the  Bureau  to  . 
propose  rules  to  combine  these  RESPA 
disclosures  with  the  pre-consummation 
disclosures  required  by  TILA.  In 
addition  to  existing  TILA  disclosure 
requirements,  section  1419  of  the  Dodd- 
Frank  Act  amended  TILA  section  128(a) 
to  require,  in  the  case  of  a  residential 
mortgage  loan,  disclosure  of  the 
aggregate  amount  of  settlement  charges 
for  all  settlement  services  provided  in 
connection  with  the  loan  and  the 
aggregate  amount  of  other  fees  or  ■ 
required  payments  in  connection  with 
the  loan.  15  U.S.C.  1638(a)(17). 

The  Bureau’s  proposed  §  1026.37(g) 
would  have  required  creditors  to 
disclose  as  “Other  Costs”  on  the  Loan 
Estimate  certain  items  that  are  in 
addition  to  the  Loan  Costs  that  are 
specifically  required  by  the  creditor 
before  consuiqmation  of  a  credit 
transaction  and  are  disclosed  pursuant 
to  §  1026.37(f).  The  “Other  Costs” 
disclosed  pursuant  to  §  1026.37(g) 
generally  would  have  been  those 
necessary  to  complete  the  real  estate 
closing.  These  items  usually  concern 
payments  for  governmental 
requirements,  insurance  premiums,  and 
items  that  are  charged  by  parties 
involved  in  the  property  transaction 
other  than  the  creditor.  The  creditor 
would  have  been  required  to  disclose 
under  four  subheadings  individual 
itemized  charges,  along  with  subtotals 
for  categories  of  those  itemized  charges. 

Proposed  comment  37(g)-l  would 
have  described  the  kinds  of  charges  that 
are  disclosed -under  §  1026.37(g). 
Proposed  comment  37(g)-2  would  have 
clarified  that  items  that  are  paid  at  or 
befpre  closing  under  the  real  estate 
contract  are  not  disclosed  on  the  Loan 
Estimate,  except  to  the  extent  the 
creditor  is  aware  of  those  charges  at  the 
time  the  Loan  Estimate  is  issued.  These 


items  would  have  been  required  to  be 
disclosed,  however,  in  the  Closing 
Disclosure  pursuant  to  proposed 
§  1026.38(f),  (g),  (j)  and  (k). 

The  Bureau  did  not  receive  comments 
on  proposed  §  1026.37(g)  in  general,  but 
did  receive  comments  concerning  the 
specific  items  disclosed  pursuant  to  the 
subparagraphs  of  §  1026.37(g),  which 
are  discussed  below.  Accordingly,  the 
Bureau  is  adopting  §  1026.37(g)  and  its 
accompanying  commentary  generally  as 
proposed,  except  to  the  extent  that 
modifications  are  made  to  the 
subparagraphs  and  accompanying 
commentary,  as  described  below. 

Pursuant  to  its  authority  under  Dodd- 
Frank  Act  section  1032(f),  TILA  section 
105(a),  and  RESPA  section  19(a),  the 
Bureau  is  requiring  creditors  to  disclose 
the  loan  costs  and  other  costs  imposed 
upon  the  consumer  in  tables  as  part  of 
the  integrated  Loan  Estimate.  Section 
1026.37(f)  and  (g)  implement  the  early 
disclosure  requirements  in  TILA  and 
RESPA  by  requiring  disclosure  of  costs 
associated  with  the  consumer  credit 
transaction,  including  loan  costs  and 
other  costs.  Based  on  its  consumer 
testing,  the  Bureau  believes  that  early 
disclosure  of  estimated  loan  costs  and 
other  costs,  as  set  forth  in  §  1026.37(f) 
and  (g),  will  improve  consumer 
understanding  of  the  credit  and 
property  transactions.  See  Kleimann 
Testing  Report  at  277-80,  Kleimann 
Post-Proposal  Testing  Report  at  71, 
Kleimann  Quantitative  Study  at  51-52. 
The  Bureau  believes  that  these 
disclosures  will  effectuate  the  purpose 
of  TILA  by  promoting  the  informed  use 
of  credit  and  assuring  a  meaningful 
disclosure  to  consumers.  The  Bureau 
believes  that  the  disclosures  also  will 
satisfy  the  RESPA  requirement  to 
provide  a  consumer  with  a  good  faith 
estimate  of  the  amount  or  range  of 
charges  for  specific  settlement  services 
the  consumer  is  likely  to  incur  in 
connection  with  the  closing.  Dodd- 
Frank  Act  sections  1032(a)  and  1405(b) 
are  also  sources  of  authority  for 
§  1026.37(f)  and  (g).  These  disclosures 
.will  ensure  that  the  features  of  the 
mortgage  transaction  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
mortgage  transaction,  in  light  of  the  . 
facts  and  circumstances,  consistent  with 
Dodd-Frank  Act  section  1032(a). 
Furthermore,  for  the  reasons  stated 
above  in  relation  to  residential  mortgage 
loans,  the  rule  is  in  the  interest  of 
consumers  and  in  the  public  interest, 
consistent  with  Dodd-Frank  Act  section 
1405(b). 


As  discussed  in  more  detail  below  in 
the  section-by-section  analysis  of 
§  1026.37(g)(5)  and  (6),  the  final  rule 
requires  creditors  to  disclose  under  the 
heading  “Other  Costs”  the  totals  of 
other  costs,  the  total  of  loan  costs  plus 
other  costs,  lender  credits,  and  the  total 
closing  costs.  Consumer  feedback  from 
the  Bureau’s  consumer  testing  indicated 
that  clear  amounts  for  the  total  costs  of 
the  loan  and  real  estate  closing  were 
also  important  to  consumers’ 
understanding  of  the  complete 
transaction.  In  general,  all  of  these 
charges  are  currently  required  to  be 
disclosed — as  itemized  or.  aggregate 
charges  and  amounts — on  the  RESPA 
GFE,  the  RESPA  settlement  statement, 
or  both.  Combining  these  charges  and 
totals  into  the  disclosures  required  by 
§  1026.19(e)  will  enable  consumers  to 
understand  the  services  and  charges 
related  to  the  credit  and  real  estate 
transactions,  shop  for  the  settlement 
services  in  connection  with  the 
transaction,  and  more  easily  compare 
the  Loan  Estimate  with  any  revised 
Loan  Estimate  and  the  Closing 
Disclosure,  thereby  ensuring  that  the 
features  of  the  mortgage  transactions  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  mortgage  transaction,  in  light  of  the 
facts  and  circumstances,  consistent  with 
Dodd-Frank  Act  section  1032(a). 

37(g)(1)  Taxes  and  Other  Government 
Fees 

The  Bureau’s  proposed  §  1026.37(g)(1) 
would  have  required  the  disclosure  of 
taxes  and  other  government  fees  for 
recording  of  documents  and  transfer 
taxes  assessed  against  the  purchase 
price  of  a  real  estate  contract  or  the  loan 
amount  under  the  subheading  “Taxes 
and  Other  Government  Fees.”  Proposed 
§  1026.37(g)(l)(i)  would  have  required 
the  disclosure  of  the  sums  of  all 
recording  fees  and  other  government 
fees  and  taxes,  except  transfer  taxes, 
usin^  the  label  “Recording  Fees  and 
Other  Taxes.”  Proposed 
§  1026.37(g)(l)(ii)  would  have  required 
the  disclosure  of  the  sum  of  all  transfer 
taxes  using  the  label  “Transfer  Taxes.” 

Proposed  comment  37(g)(l)-l  would 
have  clarified  that  recording  fees  are 
assessed  by  a  government  authgrity  in 
order  to  record  and  index  documents 
related  to  property  transfers  under  State 
or  local  law.  Proposed  comment 
37(g)(T)-2  would  have  clarified  that 
government  charges  that  are  not  transfer 
taxes  are  disclosed  with  recording  fees 
under  §  1026.37(g)(l)(i).  Proposed 
comment  37(g)(l)-3  would  have  ^ 
explained  that,  in  general,  transfer  taxes 
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are  State  and  local  government  fees  on 
mortgages  and  home  sales  that  are  based 
on  the  loan  amount  or  sales  price. 
Proposed  comment  37(g)(l)-^  would 
have  clarified  that  the  only  transfer 
taxes  disclosed  under  §  1026.37(g)(1)  are 
transfer  taxes  imposed  on  the  consumer, 
as  determined  under  State  or  local  law, 
and  that  if  unpaid  transfer  taxes- can 
result  in  a  lien  being  placed  on  the 
property  of  the  consumer,  the  transfer 
tax  is  disclosed  under  §  1026.37(g)(1). 
The  comment  further  clarifies  that  if 
State  or  local  law  is  unclear,  or  does  not 
specifically  attribute  the  transfer  tax,  the 
creditor  may  use  common  practice  in 
the  locality  of  the  property  to  apportion 
the  amount  of  the  transfer  tax  disclosed 
as  paid  by  the  consumer  under 
§  1026.37(g)(1).  Proposed  comment 
37(g)(l)-5  would  have  explained  that 
although  transfer  taxes  paid  by  the  seller 
in  a  purchase  transaction  are  not 
disclosed  pursuant  to  §  1026.37(g),  they 
.  are  disclosed  on  the  Closing  Disclosure 
under  §  1026.38(g)(l)(ii).  Proposed 
comment  37(g)(l)-6  would  have 
clarified  that  the  lines  and  labels 
required  under  §  1026.37(g)(1)  may  not 
be  deleted,  and  that  additional  items 
may  not  be  listed  under  the  subheading. 

Commenters  specifically  provided 
information  on  the  disclosure  of  transfer 
taxes.  Two  national  industry  trade 
associations  stated  that  the  allocation  of 
transfer  taxes  between  a  consumer  and 
a  seller  can  vary  based  on  State  law  and 
local  custom,  and  that  applicable  laws 
often  permit  the  consumer  and  seller  to 
allocate  the  payment  of  transfer  taxes 
between  themselves  during  the  real 
estate  settlement  process  through 
negotiation  and  modification  of  their 
contract.  The  commenters  stated  that 
this  could  lead  to  differing  approaches 
by  creditors.  These  commenters  raised  a 
concern  that  many  creditors  would 
disclose  fransfer  tcixes  if  the  consumer 
could  possibly  pay  them,  while  less 
risk-adverse  creditors  would  not 
disclose  these  transfer  taxes.  The 
commenters  stated  that  this  could  make 
it  more  difficult  to  comparison  shop, 
since  the  amount  paid  by  the  consumer 
at  closing  will  depend  on  negotiations 
between  the  consumer  and  seller,  which 
may  change  at  any  time  prior  to 
consummation.  Thus,  the  commenters, 
stated  that  it  would  be  preferable  to 
disclose  always  the  transfer  taxes  if  the 
consumer  possibly  could  pay  them,  and 
if  die  real  estate  sales  contract  later 
confirms  that  the  seller  has  agreed  to 
pay  some  or  all  of  those  taxes,  a. revised 
disclosure  can  be  provided  under 
§  1026.19(e)(3)(iv). 

Other  industry  commenters  suggested 
tha^the  method  of  disclosure  of  transfer 
taxes  required  under  the  current 


Regulation  X  on  the  RESPA  GFE  should 
be  used,  without  any  discussion  of  how 
that  would  differ  from  proposed 
§  1026.37(g)(1).  One  industry 
commenter  suggested  deleting  the 
example  in  proposed  comment  37(g)(1)- 
4  of  State  law  attaching  a  lien  on  the 
consumer’s  acquired  property  if  the 
transfer  tax  is  not  paid,  as  an  example 
of  a  situation  where  the  State  law  places 
responsibility  on  the  consumer  to  pay 
the  transfer  tax. 

The  Bureau  believes  that  the  effect  of 
proposed  §  1026.37(g)(1)  would  have 
been  to  require  creditors  to  disclose  the 
amount  of  transfer  taxes  for  which  the 
consumer  is  liable,  either  from  State  or 
local  law,  or  the  real  estate  sales 
contract.  Only  if  State  or  local  law  were 
unclear  would  common  practice  be  used 
by  creditors  to  determine  the  amounts  to 
be  disclosed.  The  Bureau  believes  this 
result  is  appropriate,  because  RESPA 
section  5(c)  requires  disclosure  of  good 
faith  estimates  of  the  charges  “the 
borrower  is  likely  to  incur  in  connection 
with  the  settlement ....’’  12  U.S.C. 
2604(c).  If  State  or  local  law,  or  the  real 
estate  Contract  is  unclear,  the  Bureau 
believes  the  common  practice  in  the 
locality  of  the  property  is  an  appropriate 
measure  of  the  charge  the  consumer  is 
likely  to  pay. 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(g)(1)  and  its  accompanying 
commentary  as  proposed,  except  with  a 
minor  modification  Jto  require  the 
amounts  not  charged  to  be  left  blank 
instead  of  disclosed  as  a  zero  dollar 
amount,  to  reduce  the  amount  of 
numbers  on  the  page  and  the  potential 
for  information  overload.  The  Bureau  is 
a'dopting  the  requirements  in 
§  1026.37(g)(1)  pursuant  to  its  authority 
under  TILA  section  105(a)  and  RESPA 
section  19(a)  because  disclosure  of  taxes 
and  government  fees  required  to  be  paid 
in  the  real  estate  closing  will  educate 
consumers  about  costs  they  must  be 
prepared  to  pay  in  the  transaction, 
thereby  promoting  the  informed  use  of 
credit  and  more  effective  advance 
disclosure  of  settlement  costs,  which  are 
purposes  of  TILA  and  RESPA 
respectively.  Dodd-Frank  Act  sections 
1032(a)  and  1405(b)  are  also  sources  of 
authority  for  the  requirements  in 
§  1026.37(g)(1).  This  information  also 
ensures  that  the  features  of  the  mortgage 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage 
transaction,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a).  Furthermore, 
for  the  reasons  stated  above  in  relation 
to  residential  mortgage  loans,  the 


disclac’ire  is  in  the  interest  of 
consumers  and  in  the  public  interest, 
consistent  with  Dodd-Frank  Act  section 
1405(b). 

37(g)(2)  Prepaids 

The  Bureau’s  proposed  §  1026.37(g)(2) 
would  have  required  the  disclosure 
under  the  subheading  “Prepaids’’  of 
prepaid  charges  for  real  estate  property 
taxes,  insurance  premiums,  and  other 
items  that  must  be  paid  to  insure  the 
property  or  satisfy  real  estate  tax 
obligations,  as  well  as  other  charges  that 
must  be  satisfied  before  consummation 
of  the  credit  transaction  and  the  real 
estate  closing.  Proposed  §  1026.37(g)(2) 
also  would  have  prescribed  some  of  the 
items,  and  additional  information  about 
those  items,  that  must  be  included 
under  the  subheading  “Prepaids.” 
Proposed  §  1026.37(g)(2)(i)-(iv)  would 
have  required  the  first  four  items  to  be 
disclosed  with  the  labels  of 
“Homeowner’s  Insurance  Premium 

( _ months),”  “Mortgage  Insurance 

Premium  ( _ months),”  “Prepaid 

Interest  (  per  day  for _ days 

@ _ %),”  and  “Property  Taxes,” 

respectively,  together  with  the 
corresponding  total  dollar  amount  to  be 
paid. 

Proposed  comment  37(g)(2)-l  would 
have  provided  examples  of  other 
periodic  charges  that  are  required  to  be 
paid  at  consummation  and  are  disclosed 
under  §  1026.37(g)(2).  Proposed 
comment  37(g)(2)-2  would  have 
clarified  that  the  interest  rate  disclosed 
under  §  1026.37(g)(2)(iii)  is  the  same 
interest  rate  that  is  disclosed  under 
§  1026.37(b)(2).  Proposed  comment 
37(g)(2)-3  would  have  clarified  that  the 
terms  “property  taxes,”  “homeowner’s 
insurance,”  and  “mortgage  insurance” 
have  the  same  meaning  as  those  terms 
are.used  under  §  1026.37(c)  and  its 
commentary.  Proposed  comment 
37(g)(2)— 4  would  have  clarified  that  the 
lines  and  labels  required  under 
§  1026.37(g)(2)  may  not  be  deleted. 

Commenters  stated  that  the 
subheading  “Prepaids”  could  be 
confusing  to  consumers.  Specifically, 
they  were  concerned  that  consumers 
could  confuse  the  items  disclosed  under 
the  subheading  required  by  proposed 
§  1026.37(g)(2)  with  items  included  as 
the  prepaid  finance  charge  in  the 
calculation  of  the  finance  charge  and  the 
APR  under  TILA.  Prior  studies 
conducted  by  other  Federal  agencies  as 
well  as  consumer  testing  conducted  by 
the  Bureau,  however,  indicate  that 
consumers  do  not  readily  understand 
the  disclosures  of  the  finance  charge 
and  APR  on  the  current  disclosures 
required  under  TILA  or  on  some  of  the 
early  prototypes  of  the  integrated 
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disclosures.  See  Board-HUD  Joint 
Report  at  10;  Board’s  2009  Closed-End 
Proposal,  74  FR  43232,  43296-97; 
Kleimann  Testing  Report  at  61,  84, 101. 
The  Bureau  does  not  believe  that 
consumers  will  confuse  the  items 
charged  pursuant  to  §  1026.37(g)(2)  with 
the  regulatory  defined  term  finance 
charge,  prepaid  finance  charge,  or  APR. 

Several  industry  and  national  trade 
group  commenters  stated  that  the 
requirement  to  disclose  any  prepaid 
interest  based  on  a  fully-indexed  rate 
pursuant  to  proposed  §  1026.37(g)(2)(iii) 
would  result  in  the  amount  disclosed  to 
be  inaccurate  for  all  adjustable  rate 
mortgages,  in  some  cases  too  high  and 
in  others  too  low.  Instead,  they  stated 
that  the  initial  interest  rate  should  be 
used  instead  of  the  fully-indexed  rate 
for  the  amount  of  prepaid  interest 
pursuant  to  proposed 
§  1026.37(g)(2)(iii).  Several  commenters 
were  confused  regarding  the 
requirement  to  disclose  the  initial 
interest  rate  under  proposed 
§  1026,37(b)(2).  As  discussed  in  the 
section-by-section  analysis  for  proposed 
§  1026.37(b)(2),  that  provision  would 
have  required  disclosure  of  the  fully- 
indexed  interest  rate,  if  applicable,  only 
if  the  initial  interest  rate  were  not 
known  at  consummation  for  an 
adjustable  rate  loan.  Accordingly, 
proposed  §  1026.37(g)(2)(iii)  would  have 
required  the  prepaid  interest  disclosure 
to  be  based  on  an  introductory  interest 
rate  if  one  applied  to  the  transaction  in 
an  adjustable  rate  loan.  Several 
commenters,  in  response  to 
§  1026.37(g)(2)  as  well  as 
§§  1026.37(g)(3)  and  1026.38(g)(2)  and 
(3),  stated  that  the  terms  “mortgage 
insurance,”  “homeowner’s  insurance,” 
and  “property  taxes”  were  unclear  and 
that  creditors  may  have  difficulty  in 
properly  disclosing  these  amounts  due 
to  a  general  reference  to  other  sections 
of  the  proposed  rule. 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(g)(2)  and  comments  37(g)(2)- 
1,  -2,  and  -4  as  proposed.  The  Bureau 
is  not  modifying  comment  37(g)(2)-2 
because  the  Bureau  is  modifying 
§  1026.37(b)(2)  to  provide  greater  clarity 
regarding  the  interest  rate  to  be 
disclosed.  Comment  37(g)(2)-3  is  being 
modified  to  provide  more  precise 
references  to  definitions  of  the  terms 
“mortgage  insurance,”  “homeowner’s 
insurance,”  and  “property  taxes”  in  . 
response  to  commenters’  requests  for 
more  precise  definitions. 

The  Bureau  is  adopting  the 
requirements  in  §  1026.37(g)(2)  pursuant 
to  its  authority  under  TILA  section 
105(a)  and  RESPA  section  19(a)  because 
disclosure  of  charges  that  must  be 
satisfied  as  part  of  the  mortgage 


transaction  will  educate  consumers 
about  costs  they  must  be  prepared  to 
pay,  thereby  promoting  the  informed 
use  of  credit  and  more  effective  advance 
disclosure  of  settlement  costs,  which  are 
purposes  of  TILA  and  RESPA 
respectively.  Dodd-Frank  Act  sections 
1032(a)  and  1405(b)  are  also  sourges  of 
authority  for  this  requirement.  This 
information  ensures  that  the  features  of 
the  mortgage  transactions  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
transaction,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a).  Furthermore, 
for  the  reasons  stated  above  in  relation 
to  residential  mortgage  loans,  the 
disclosure  is  in  the  interest  of 
consumers  and  in  the  public  interest, 
consistent  with  Dodd-Frank  Act  section 
1405(b). 

37(g)(3)  Initial  Escrow  Payment  at 
Closing 

Disclosure  of  the  initial  payment  for 
the  establishment  of  an  escrow  account 
currently  is  required  under  §§  1024.7 
and  1024.17  of  Regulation  X,  and  the 
items  and  amounts  must  be  disclosed  in 
Block  9  of  the  RESPA  GFE.  The 
Bureau’s  proposed  §  1026.37(g)(3) 
would  have  required  the  disclosure  of 
the  initial  payments  to  establish  an 
escrow  account  to  pay  for  future 
recurring  charges.  Proposed 
§  1026.37(g)(3)  also  would  have 
prescribed  some  of  the  items,  and 
additional  information  about  those 
items,  that  must  be  included  under  the 
subheading  “Initial  Escrow  Payment  at 
Closing.” 

Proposed  comment  37(g)(3)-i  would 
have  clarified  that,  for  any  item  required 
to  be  listed  that  is  not  charged  to  the 
consumer,  the  monthly  payment 
amount  and  time  period  may  be  left 
blank,  but  the  dollar  amount  for  the 
item  must  be  shown  as  zero.  Proposed 
comment  37(g)(3)-2  would  have 
clarified  that  the  aggregate  escrow 
account  adjustment  required  for  the 
RESPA  settlement  statement  under 
Regulation  X  §  1024.17(d)(2)  is  not 
included  on  the  Loan  Estimate,  but  is 
included  on  the  Closing  Disclosure 
under  §  1026.38(g)(3).  Proposed 
comment  38(g)(3)-3  would  have  ‘ 
clarified  that  “property  taxes,” 
“homeowner’s  insurance,”  and 
“mortgage  insurance”  have  the  same 
meaning  as  those  terms  are  used  under 
§  1026.37(c)  and  its  commentary. 
Proposed  comment  37(g)(3)-4  would 
have  clarified  that  the  lines  and  labels 
required  under  §  1026.37(g)(3)  may  not 
be  deleted. 


Very  few  commenters  provided 
comments  on  this  subparagraph.  A  large 
bank  commenter  requested  more  clarity 
of  when  an  amount  is  disclosed  as  ' 
prepaid  under  §  1026.37(g)(2)  versus 
when  it  would  be  included  under 
§  1026.37(g)(3),  since  the  initial  escrow 
payment  will  also  be  made  in  advance 
of  the  first  payment  due,  as  are  prepaids 
under  §  1026.37(g)(2).  However, 
prepaids  are  payments  made  to  the 
entity  that  imposes  the  charge,  such  as 
county  governments  for  county-imposed 
real  estate  property  taxes.  The  initial 
escrow  payment  to  be  made  at  closing 
pursuant  to  §  1026.37(g)(3)  would  be  for 
payments  made  to  the  creditor,  or  its 
successor  in  interest,  to  establish  an 
escrow  or  impound  account  for  future 
payment  of  such  charges  pursuant  to 
Regulation  X  in  §  1024.17.  A  document 
preparation/software  commenter  stated 
that  it  believed  that  not  enough  lines 
were  provided  for  the  initial  escrow 
account  disclosure.  However,  the 
commenter  did  not  provide  any  further 
reasons  why  three  preprinted  lines  for 
the  most  common  charges  included  in 
an  escrow  account:  homeowner’s 
insurance,  mortgage  insurance,  and 
property  taxes,  together  with  five 
additional  permissible  lines  for  other 
charges  included. in  an  escrow  or 
impound  account,  would  be 
insufficient.  The  commenter  also 
seemed  to  be  under  the  impression  that 
only  three  items  were  permitted  to  be 
disclosed  under  §  1026.37(g)(3),  which 
does  not  take  into  account  the  five 
additional  lines  permitted  under 
§  1026.37(g)(3)(v). 

Another  document  preparation/ 
software  commenter  stated  that  the 
aggregate  adjustment  required  under 
Regulation  X  in  §  1024.17(d)(2)  also 
should  be  disclosed  pursuant  to 
§  1026.37(g)(3).  However,  the 
requirements  of  Regulation  X  in 
§  1024.17(d)(2)  presuppose  knowledge 
about  the  timing  and  amount  of 
payments  that  may  not  be  known  to  and 
verified  by  the  creditor  when  the  Loan 
Estimate  is  issued.  An  industry 
commenter  stated  that  some 
jurisdictions  have  multiple  taxes 
assessed  against  real  property.  In  some 
cases,  the  commenter  stated  the  dates  of 
these  taxes  cover  differing  dates  and  are 
due  at  different  times.  The  commenter 
stated  that  the  proper  way  to  address 
these  occurrences  would  be  to  itemize 
the  taxes  separately  pursuant  to 
proposed  §  1026.37(g)(3)(v).  The  Bureau 
acknowledges  this  issue  and  believes  a 
separate  itemization  for  taxes  assessed 
for  different  periods  would  be  necessary 
to  perform  an  initial  escrow  account 
analysis  pursuant  to  Regulation  X 
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§  1024.17(c)(2).  The  Bureau  believes  that 
proposed  §  1026.37(g)(3)  permits  this 
itemization.  However,  for  additional  , 
'clarity,  comment  37(g)(3)-5  is  revised  to 
explain  expressly  that  this  practice  is 
permitted.  Several  commenters,  in 
response  to  §  1026.37(g)(3)  as  well  as 
§§  1026.37(g)(2)  and  1026.38(g)(2)  and 
(3),  stated  that  the  terms  “mortgage 
insurance,”  “homeowner’s  insurance,” 
and  “property  taxes”  were  unclear  and 
that  creditors  may  have  difficulty  in 
properly  disclosing  these  amounts  due 
to  a  general  reference  to  other  sections 
of  the  proposed  rule. 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(g)(3)  and  its  comments 
37(g)(3)-l,  -2  and  -4  as  proposed, 
except  with  a  minor  modification  to 
require  the  amount  not  charged  to  be 
left  blank  instead  of  disclosed  as  a  zero 
dollar  amount,  to  reduce  the  amount  of 
numbers  on  the  page.  The  Bureau  is 
adopting  comment  37(g)(3)— 3  with 
modifications  to  provide  more  precise 
references  to  definitions  of  the  terms 
“mortgage  insurance,”  “homeowner’s 
insurance,”  and  “property  taxes”  in 
response  to  commenters’  requests  for 
more  precise  definitions.  In  addition, 
the  Bureau  is  adopting  comment 
37(g)(3)— 5,  which  clarifies  that,  when 
more  than  one  tax  is  assessed  on  the  real 
property  that  secures  the  loan  and  the 
taxes  are  not  paid  at  the  same  time,  the 
additional  property  tax  may  be 
separately  itemized  under 
§  1026.37(g)(3),  in  accordance  with 
§  1024.17,  as  applicable. 

The  Bureau  is  adopting  the 
requirements  in  §  1026.37(g)(3)  pursuant 
to  its  authority  under  TILA  section 
105(a)  and  RESPA  section  19(a)  because 
disclosure  of  initial  payments  that 
consumers  are  required  to  make  to 
establish  escrow  accounts  for  future 
recurring  charges  will  educate 
consumers  about  costs  they  must  be 
prepared  to  pay  in  the  mortgage 
transaction,  thereby  promoting  the 
informed  use  of  credit  and  more 
effective  advance  disclosure  of 
settlement  costs,  which  are  purposes  of 
TILA  and  RESPA,  respectively.  Dodd- 
Frank  Act  sections  1032(a)  and  1405(b) 
are  also  sources  of  authority  for  the 
proposed  requirements.  This 
information  ensures  that  the  features  of 
the  mortgage  transactions  ene  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understarul  the  costs, 
benefits,  and  risks  associated  with  the 
transaction,  in  light  of  the  facts  and 
circumstances,  consistent^with  Dodd- 
Frank  Act  section  1032(a).  Furthermore, 
for  the  reasons  stated  above  in  relation 
to  residential  mortgage  loans,  the 
disclosure  is  in  the  interest  of 


consumers  and  in  the  public  interest, 
consistent  with  Dodd-Frank  Act  section 
1405(b). 

37(g)(4)  Other 

Currently,  the  only  other  disclosure 
required  by  Regulation  X  for  closing 
costs  not  addressed  under  proposed 
§  1026.37(f)  and  (g)(1),  (2),  or  (3)  would 
be  a  disclosure  for  an  owner’s  title 
insurance  policy  under  the  instructions 
in  appendix  C  for  Block  5.  The  Bureau’s 
proposed  §  1026.37(g)(4)  would  have 
required  the  disclosure  of  any  other  , 
items  that  the  consumer  has  become 
legally  obligated  to  pay  in  connection 
with  the  transaction,  to  the  extent  that 
the  existence  of  these  items  is  known  by 
the  creditor  at  the  time  the  Loan  ^  i , 

Estimate  is  issued.  The  label  for  any 
item  that  is  a  component  of  title 
insurance  would  have  required  the 
inclusion  of  the  description  “Title — ”  at 
the  beginning.  The  label  for  all  items  for 
which  the  amounts  disclosed  are 
premiums  for  separate  optional 
insurance,  warranty,  guarantee,  or 
event-coverage  products  would  have 
required  the  inclusion  of  the 
parenthetical  “(optional)”  at  the  end. 
The  items  that  would  have  been 
disclosed  under  proposed 
§  1026.37(g)(4)  are  not  required  by  the 
creditor.  These  items  would  not  have 
included  additional  coverage  or 
endorsements  added  to  products 
required  by  the  creditor.  Accordingly, 
they  would  not  have  been  disclosed 
under  other  paragraphs  of  proposed 
§  1026.37(f)  or  (g)  and  are  disclosed 
under  the  subheading  “Other.”  These 
items  are  voluntary  products  that  the 
consumer  may  be  likely  or  may  have 
already  elected  to  purchase,  and  of 
which  tha  creditor  knows  or  is  aware. 

Proposed  comment  37(g)(4)-l  would 
have  clarified  that  any  owner’s  title 
insurance  policy  premium  disclosed 
under  §  1026.37(g)(4)  is  based  on  a  basic 
rate,  and  not  an  “enhanced”  premium. 
Proposed  comment  37(g)'(4)-l  would 
have  provided  an  example  of  a  label  for 
owner’s  title  insurance  and  would  have 
cross-referenced  comment  37(f){2)-4  for 
disclosure  of  the  premium  for  lender’s 
title  insurance.  Proposed  comment 
37(g)(4)-2  would  have  clarified  that  any 
title  insurance  policy  disclosed  on  the 
Loan  Estimate  based  on  a  simultaneous 
issuance  calculation  must  be  disclosed 
by  adding  the  full  owner’s  title 
insurance  premium  plus  the 
simultaneous  issuance  premium,  and 
then  deducting  the  amount  of  the 
lender’s  title  insurance  at  the  full 
premium  rate.  Proposed  comment 
37(g)(4)-3  would  have  provided 
examples  of  products  to  which  the 
description  “(optional)”  applies  and 


cross-referenced  comments  4(b)(7)  and 
(b)(8)-l  through  -3  and  comments 
4(b)(10)-l  and  -2  for  descriptions  and 
guidance  concerning  disclosure  of 
premiums  for  credit  life,  debt 
suspension,  and  debt  cancellation 
coverage.  Proposed  comment  37(g)(4)— 4 
would  have  provided  examples  of  other 
items  that  are  disclosed  under 
§  1026.37(g)(4)  if  known  by  the  creditor 
at  the  time  the  Loan  Estimate  is  issued 
and  would  have  referred  to  comment 
19(e)(3)(iii)-3  concerning  application  of 
the  good  faith  requirement  for  services 
that  are  not  required  by  the  creditor. 

Notation  of  an  Owner’s  Title  Insurance 
Policy  Premium  as  “(Optional)” 

Many  industry  commenters  stated 
that  the  disclosure  under  §  1026.37(g)(4) 
and  §  1026.38(g)(4)  of  owner’s  title 
insurance  premiums  should  not  contain 
the  notation  “(optional)”  and  provided 
several  reasons.  Many  stated  that  HUD 
and  State  governments  have  generally 
determined  that  an  owner’s  title 
insurance  policy  is  beneficial  to  the 
consumer,  Others  also  stated  that  the  * 
notation  may  be  confusing  to 
consumers,  and  may  even  encourage 
consumers  to  forego  obtaining  an 
owner’s  title  insurance  policy  and 
instead  mistakenly  rely  on  the  lender’s 
title  insurance  policy  to  provide 
coverage  to  the  consumer.  A  law  firm 
commenter  stated  that  the  owner’s  title 
insurance  policy  is  the  only  product 
disclosed  on  the  Loan  Estimate  that 
provides  insurance  for  a  consumer’s 
interest  in  the  real  property.  One 
commenter  stated  that  the  notation  may 
require  settlement  agents  to  provide 
legal  advice  about  the  optional  nature  of 
an  owner’s  title  insurance  policy, 
possibly  in  contravention  of  State  laws 
related  to  the  unauthorized  practice  of 
law. 

Oiie  credit  union  commenter 
supported  the  notation.  One  State  trade 
association  commenter  suggested  that 
the  owner’s  title  insurance  premium 
should  be  required  to  be  disclosed  on 
the  Loan  Estimate  only  when  a  creditor 
requires  a  consumer  to  obtain  it. 
Another  industry  commenter  indicated 
that  the  proposed  notation  of 
“(optional)”  was  preferable  to  “(not 
recommended).!’  Commenters  did 
suggest  alternatives  to  the  “(optional)” 
notation,  which  included 
“(recommended)”  or  “(optional — 
decline  at  your  own  risk).”  These 
suggested  alternatives  were  only 
submitted  with  respect  to  the  owner’s 
title  insurance  premium,  and  not  other 
optional  insurance  products. 

Based  on  these  comments,  in 
particular  the  comment  by  the  State 
trade  association  suggesting  that 
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owner’s  title  insurance  be  disclosed 
when  required  by  the  creditor,  the 
Bureau  considered  removing  any 
requirement  to  disclose  a  non-required 
owner’s  title  insurance  premium  on  the 
Loan  Estimate  for  purchase  transactions 
rather  than  merely  revising  the 
proposed  notation  associated  with  the 
owner’s  title  insurance  premium.  This, 
however,  would  remove  a  sizeable  cost 
from  the  Loan  Estimate  that  a  consumer 
may  be  likely  to  pay  and  thereby  reduce 
the  accuracy  of  the  Loan  Estimate. 
Additionally,  if  not  disclosed  on  the 
Loan  Estimate,  the  cost  of  an  owner’s 
title  insurance  policy  would  not  be 
subject  to  any  tolerance  level  under 
§  1026.19(e)(3),  making  the  consumer 
protections  related  to  the  tolerance 
levels  in  applicable  to  a  charge  that 
frequently  is  a  large  dollar  amount. 
Accordingly,  the  Bureau  concludes  that 
the  owner’s  title  insurance  premium 
should  be  disclosed  on  the  Loan 
Estimate  in  a  purchase  transaction  if  a 
consumer  is  likely  to  pay  for  it, 
regardless  of  whether  the  policy  is 
required  by  the  creditor. 

Many  commenters  opposed  to  the 
proposed  “(optional)”  designation  for 
the  owner’s  title  insurance  premium 
were  concerned  that  the  “(optional)” 
designation  is  a  signal  to  consumers  that 
they  do  not  need  the  service,  and  can 
safely  reduce  costs  by  declining  the 
service.  Commenters  seemed  to  have 
assumed  that  the  only  information  that 
consumers  receive  when  obtaining  a 
purchase  money  mortgage  loan  is  the 
Loan  Estimate.  However,  this  view  does 
not  take  into  account  the  myriad  sources 
*of  information  related  to  the  purchase  of 
residential  real  estate.  Other 
information,  such  as  the  special 
information  booklet  under  §  1026.19(g) 
of  this  final  rule.  State  disclosure 
requirements,^^®  and  marketing 
materials  from  title  insurancengents 
and  underwriters,  all  will  provide 
consumers  with  additional  information 
concerning  an  owner’s  title  insurance 
policy  that  can  lead  a  consumer  to 
choose  to  obtain  this  insurance  product. 
The  rule  only  requires  the  “(optional)” 


275  Twenty-two  States  have  disclosure 
requirements  with  respect  to  an  owner’s  title 
insurance  policy.  See.  e.g.,  Ala.  Code  §27-25-7; 
Ark.  Code  Ann.  §  23-103-413;  Cal.  Civ.  §  1057.6; 
Conn.  Gen.  Stat.  §  38A-423;  DC  Code  §  31-5031.12; 
Fla.  Stat.  Ann.  §627.798;  La.  Rev.  Stat.  Ann. 
§22:531;  Md.  Code  Ann.,  Ins.  §22-102;  Mo.  Ann. 
Stat.  §  381.015;  Mont.  Code  Ann.  §  33-25-216;  Neb. 
Rev.  Stat.  §44-1992;  Nev.  Rev.  Stat.  Ann.  §692A- 
210;  N.M  Admin.  Code  tit.  13,  §  13.14.7.8;  N.Y.  Real 
Property  Law  Journal,  Winter  2009,  Vol.  37,  No.  1, 
at  page  42;  Ohio  Rev.  Code  Ann.  §  3953.30;  31  Pa. 
Code  §126.1;  R.I.  Gen.  Laws  Ann.  §27-2.6-12;  S.C. 
Code  Ann.  Regs.  69-18(2)(B)(l)(I);  Tenn.  Code  Ann. 
§  56-35-133;  Tex.  Ins.  Code  Ann.  §§  2704.051  and 
2704.052;  Va.  Code  Ann.  §38.2-4616;  Wyo.  Stat. 
Ann.  §26-23-331. 


designation  for  the  purpose  of  informing 
the  consumer  that  the  creditor  is  not 
requiring  that  particular  service, 
distinguishing  such  from  the  services 
required  by  the  creditor  under 
§  1026.37(f)  and  (g).  Providing  a  stronger 
signal  tp  consumers,  whether  by  a 
notation  of  “(recommended)”  or 
“(decline  at  your  own  risk)”  would 
essentially  cunount  to  the  Loan  Estimate 
marketing  this  product  to  the  consumer. 
However,  the  Bureau  believes  that  the 
consumer  should  make  a  decision  to 
obtain  owner’s  title  insurance  coverage 
based  on  available  information,  and  that 
an  informed  consumer  should  decide 
whether  it  is  in  his  or  her  best  interest. 
Accordingly,  the  Bureau  is  finalizing 
this  aspect  of  the  regulation  as 
proposed. 

Disclosing  Title  Insurance  Policies 
Issued  Simultaneously 

A  number  of  commenters  objected  to 
proposed  comment  37(g)(4)-2,  which 
would  have  clarified  that  any  title 
insurance  {fblicy  disclosed  on  the  Loan 
Estimate  based  on  a  simultaneous 
issuance  calculation  must  be  disclosed 
by  adding  the  full  owner’s  title 
insurance  premium  plus  the 
simultaneous  issuance  premium  for 
lender’s  title  insurance  coverage,  and 
then  deducting  the  amount  of  a  full 
premium  rate  for  lender’s  title  insurance 
coverage  that  would  be  charged  in  a 
transaction  when  a  consumer  declines 
the  purchase  of  an  owner’s  title 
insuremce  policy.  The  commenters 
generally  raised  concerns  that  this 
manner  of  disclosing  the  title  insurance 
premiums  would  produce  consumer 
confusion,  as  the  amounts  disclosed  on 
the  Loan  Estimate  would  not  correlate  to 
the  title  insurance  rates  quoted  by  title 
insurance  agents  in  accordance  with 
State  law  or  the  common  practice  in  a 
particular  geographic  area.  However,  as 
discussed  below,  the  manner  in  which 
the  simultaneous  issuance  calculation  is 
made  in  some  States  can  result  in 
confusion  to  the  consumer.  If  the 
simultaneous  issuance  calculations  are 
disclosed,  the  amount  disclosed  for  a 
lender’s  title  insurance  policy  would  be 
negligible  or  zero.  In  an  instance  where 
the  consumer  declines  an  owner’s  title 
insurance  policy,  the  lender’s  title 
insurance  policy  premium  can  increase 
substantially,  resulting  in  a  higher  total 
amount  of  closing  costs  than  can  be 
anticipated  by  the  consumer. 

Consumers  may  thus  be  led  to  believe 
that  the  incremental  cost  of  the  owner’s 
title  insurance  is  much  higher  than 
disclosed  on  the  Loan  Estimate. 

A  national  trade  association 
commenter  representing  abstractors, 
title  insurance  agents,  and  title 


insurance  underwriters  stated  that  the 
proposed  calculation  methodology 
when  a  simultaneous  issuance  rate  is 
utilized  to  calculate  the  owner’s  title 
insurance  and  lender’s  title  insurance 
premiums  would  violate  some  State 
laws.  Commenters  recommended  that 
title  insuremce  policies  should  be 
disclosed  on  the  Loan  Estimate  only  in 
accordance  with  how  they  are  to  be 
quoted  by  title  insurance  agents 
pursuant  to  State  law.  A  State  trade 
association  commenter  stated  that  the 
amounts  quoted  should  be  in 
accordance  with  the  purchase  and  sale 
agreement  between  the  consumer  and 
seller  or  common  practice  in  a 
pcurticular  geographic  area.  A  title 
insurance  company  commenter  stated 
that  there  should  be  two  Loan  Estimate 
disclosures,  one  with  the  owner’s  title 
insurance  policy  and  lender’s  title 
insurance  policy  simultaneous  rates, 
and  one  with  only  the  lender’s  title 
insurance  policy  rate. 

Commenters’  concerns  related  to  the 
calculation  of  the  owner’s  title 
insurance  and  lender’s  title  insurance 
premiums  under  the  proposed  rule 
generally  were  that  the  calculation  . 
would  not  accord  with  State  law  or 
custom,  leading  to  confusion  for 
consumers,  settlement  agenfs,  internal 
auditors,  and  State  auditors.  State  laws 
may  prohibit  a  title  agent  from  quoting 
the  costs  in  a  manner  different  than 
ones  prescribed  by  State  law.  However, 
the  manners  prescribed  by  State  law 
vary  based  on  differing  State  regulatory 
models  as  well  as  differing  pricing 
systems  employed  by  title  insurance 
underwriters,  sometimes  in  the  same 
State.  These  differences  can  prevent  the 
disclosure  of  those  prices  in  a  manner 
that  can  be  readily  understood  by 
consumers,  especially  when  the 
consumer  obtains  more  than  one  Loan 
Estimate  from  different  creditors  to  shop 
for  mortgage  loans  in  States  where  the 
pricing  systems  differ  between  title 
insurance  underwriters.  - 

The  use  of  State  law  and  custom 
introduces  two  issues.  Ten  States  do  not 
regulate,  in  any  fashion,  the  rates 
charged  for  title  insurance.  A  review  of 
three  title  insurance  underwriters  jn 


The  rates  of  three  title  insurance  underwriters 
reviewed  were  from  eissociated  families  of  title 
insurance  underwriters  associated  with  Fidelity 
National  Financial,  First  American  Title  Insurance 
Company,  and  Old  Republic  Title  Insurance 
Company.  These  families  of  companies  underwrote 
73.73  percent  of  the  total  coverage  amount  of  title 
insurance  policies  issued  in  the  United  States  in 
2012.  See  American  Land  Title  Association,  2012 
Market  Share  Data,  available  at;  http:// 
www.alta.org/industry/ 1 2-04/2012_MarketShare_ 
Family-CompanySummary.xls.  The  title  insurance 
policy  rates  were  found  at  http:// 


Continued 


79964 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


these  States  indicates  that  there  is  no 
standard  calculation  method  used, 
which  also  appears  to  be  the  case  in 
approximately  14  States  that  regulate 
title  insurance.  In  some  States,  each 
underwriter  uses  a  different  method  to 
calculate  the  owner’s  title  insurance  and 
lender’s  title  insurance  premiums. 
Accordingly,  there  is  no  verifiable  way 
to  determine  the  cost  of  either  the 
owner’s  title  insurance  or  lender’s  title 
insurance  in  these  jurisdictions  other 
than  from  the  information  provided  by 
the  underwriters  themselves.  Second, 
approximately  26  States,  either  by 
promulgated  rates  or  by  rates  created 
and  used  by  title  underwriters,  calculate 
the  cost  of  lender’s  title  insurance 
policy  differently  when  a  simultaneous 
owner’s  title  insurance  policy  is 
issued.277  ^  standard  rate  applies  to  the 
lender’s  title  insurance  policy  when 
purchased  alone,  but  is  only  an 
additional  flat  cost  when  an  owner’s 
title  insurance  policy  is  issued 
simultaneously.  When  a  consumer  only 
obtains  a  lender’s  title  insurance  policy, 
there  are  changes  to  two  separately 
disclosed  title  insurance  premiums  that 
are  used  to  determine  the  amounts 
disclosed  on  the  Loan  "Estimate.  This 
results  in  a  potential  aggregate  decrease 
in  settlement  costs  when  a  consumer 
declines  to  purchase  an  owner’s  title 
insurance  policy,  but  it  may  appear  to 
a  consumer  as  an  increase  in  the  cost  a 
lender’s  title  insurance  policv.^^® 

Title  insurance  is  governed  by  the 
individual  States,  which  can  regulate 
the  providers  of  insurance  products.  As 
noted  above,  there  is  a  great  range  of 


nnn'.oIdrepublictJtle.com/nevi'national/resources/ 
locations.asp,  http'J/tfc.  firstain.com/Calcalator,  and 
http://ratecalculator.fnf.com/. 

other  manners  in  which  title  insurance 
rates  are  calculated  include  a. proportional  discount 
on  both  policy  premiums,  rates  that  do  not  include 
simultaneous  issuance  calculations,  no  additional 
premium  for  a  lender's  title  insurance  policy  when 
an  owner's  title  insurance  policy  is  issued,  and  no 
additional  premium  for  an  owner's  title  insurance 
policy  when  a  lender's  title  insurance  policy  is 
issued. 

While  the  aggregate  amount  paid  for  title 
insurance  premiums  would  decrease  when  an 
owner's  title  policy  is  not  purchased,  the  amount 
charged  for  the  lender's  title  insurance  can  increase 
substantially  from  the  amount  disclosed  when  a 
simultaneous  issuance  rate  is  used.  As  an  example, 
the  lender's  title  insurance  premium  would 
increase  by  an  amount  between  S15  and  $1,455  in 
a  transaction  with  a  purchase  price  of  $240;000  and 
with  a  purchase  money  loan  of  $211,000.  These 
amounts  assume  that  the  title  insurance  policies 
obtained  would  be  standard  ALTA  Loan  and  Owner 
policies  without  endorsements  (or  jurisdictional 
equivalents),  excluding  any  applicable  taxes  and 
fees  or  other  discounts.  The  amounts  were 
determined  by  a  review  of  publicly  available  title 
insurance  rates  from  national  title  insurance 
underwriters,  found  at  http://www.oldrepublic 
title.com/newnational/resources/Iocations.asp, 
http://tfc.firstam.com/Calculator,  and  http://rate 
calculator.fnf.com/. 


State  regulations  and  pricing  models  in 
relation  to  title  insurance.  However,  this 
final  rule  mandates  the  disclosures 
made  by  creditors  to  consumers 
pursuant  to  TILA.  Thus,  the 
commenters’  points  related  to  State  law 
prohibitions  and  regulation  of  insurance 
are  inapposite  in  a  situation  where  the 
party  providing  the  Loan  Estimate,  the 
creditor,  is  not  subject  to  the  legal 
requirements  of  State  insurance  laws. 

See  McCarran-Ferguson  Act,  15  U.S.C. 
1012(b).  The  Bureau  believes  that  a 
standard  method  of  disclosing  lender’s 
and  ow'ner’s  title  insurance  premium 
amounts  on  the  Loan  ^timate  under 
Regulation  Z  that  shows  consumers  the 
incremental  cost  of  purchasing  an 
owner’s  title  insurance  policy  in 
addition  to  a  lender’s  title  insurance 
policy  will  aid  consumer  understanding 
of  the  transaction,  which  is  one  of  the 
purposes  of  the  integrated  disclosures 
set  for  by  the  Dodd-Frank  Act  in  TILA 
and  RESPA.  See  Dodd-Frank  Act 
sections  1098  and  11 00 A. 

To  address  these  issues,  proposed 
§  1026.37(g)(4)  and  its  accompanying 
commentary  would  have  required  the 
calculation  of  owmer’s  title  insurance 
and  lender’s  title  insurance  premiums  to 
ensure  that  the  lender’s  title  insurance 
premium  would  not  increase  if  the 
consumer  declined  an  owner’s  title 
insurance  premium.  The  calculation 
would  have  required  that  the  lender’s 
title  insurance  premium  be  disclosed  at 
its  full  rate,  and  the  owner’s  title, 
insurance  premium  be  disclosed  as  the 
difference  between  the  owner’s  title 
insurance  premium  plus  any  additional 
flat  simultaneous  issuance  rate,  and  the 
disclosed  lender’s  title  insurance 
premium. 

For  approximately  25  States,^^^  this 
calculation  methodology  would  result 
in  disclosure  of  owner’s  title  insurance 
and  lender’s  title  insurance  premiums 
that  would  not  be  in  accordance  with 
the  actual  pricing:  that  is,  the  owner’s 
title  insurance  and  lender’s  title 
insurance  premiums  listed  on  the 
integrated  disclosures  always  would  be 
different  than  the  actual  rates  charged. 
However,  the  calculation  would  result 
in  providing  every  consumer  in  the 
United  States  with  an  accurate 
reflection  of  the  incremental  additional 
cost  associated  with  obtaining  an 
owner’s  title  insurance  policy  at 
consummation.  With  this  disclosure, 
consumers  can  determine  if  the 
additional  cost  for  insurance  to  protect 


Maryland  requires  that  title  insurance  agents 
provide  a  disclosure  of  the  owner’s  title  insurance 
premium  and  the  lender’s  title  insurance  premium 
consistent  with  the  manner  that  would  have  been 
mandated  by  proposed  comment  37(g)(4)-2.  See 
Md.  Code  Ann.,  Ins.  §  22-102. 


themselves  from  losses  that  result  from 
a  title  defect  and  to  provide  a  legal 
defense  from  challenges  to  their  legal 
ownership  of  the  property  they  are 
acquiring  would  be  appropriate.  There 
is  no  indication  on  the  Loan  Estimate 
that  the  owner’s  title  insurance 
premium  disclosed  is  an  incremental 
cost  to  the  consumer,  and  not  the  full 
rate.  However,  the  creditor  can 
communicate  to  those  consumers  who 
are  confused  that  the  total  amount  of  the 
title  insurance  premiums  shown  on  the 
Loan  Estimate  are  the  same  as  the  total 
amount  of  the  title  insurance  premiums 
calculated  under  State  law  or  common 
practice  that  are  disclosed  or  advertised 
by  title  underwriters  and  title  agents. 

The  Bureau  finds  that  the  clear 
disclosure  of  the  required  cost  for  the 
lender’s  title  insurance  alone,  and  the 
additional  incremental  cost  to  be  paid 
by  the  consumer  for  the  optional 
owner’s  title  insurance  premium 
outweighs  the  benefit  of  a  technical 
disclosure  of  the  owner’s  and  lender’s 
title  insurance  premiums;  such  a 
technical  disclosure  can  result  in 
confusion  about  what  the  consumer 
actually  may  pay  if  the  consumer  does 
not  obtain  an  owner’s  title  insurance 
policy,  as  well  as  removing  any  need  to 
provide  two  Loan  Estimates,  as  one 
commenter  suggested.  The  Bureau 
intends  to  address  issues  surrounding 
title  insurance,  including  the  differing 
technical  manners  in  which  title  • 
insurance  premiums  are  calculated,  as 
part  of  updates  to  the  special 
information  booklet  prescribed  by 
RESPA  that  the  Bureau  intends  to  revise 
prior  to  the  effective  date  of  this  final 
rule.  See  the  section-by-section  analysis 
of  §  1026.19(g)  for  more  information 
about  the  special  information  booklet. 
The  Bureau  also  may  provide  additional 
guidance  to  consumers  about  the  nature 
of  title  insurance,  its  potential  benefits 
and  costs,  and  the  manner  in  which 
premiums  are  calculated  in  other  ways 
as  part  of  its  ongoing  efforts  to  empower 
consumers  to  make  financial  choices 
that  are  in  their  best  short-  and  long¬ 
term  interests. 

Other  commenters  stated  that  other 
types  of  owner’s  title  insurance  policies, 
which  have  rates  different  from  those  of 
the  basic  owner’s  title  policy  preniium, 
should  be  permitted  to  be  listed  on  the 
Loan  Estimate.  The  commenters  stated 
that  some  real  estate  sales  contracts  will 
designate  that  the  consumer  or  seller 
will  obtain  an  “enhanced”  owner’s  title 
insurance  policy.  The  Bureau  believes 
that  more  flexibility  to  address  the 
variation  of  residential  real  estate 
contracts  is  appropriate  and  is  revising 
comment  37(g)(4)-l  to  address  this 
possibility. 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


79965 


Final  Rule 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(g)(4)  and  its  comments 
37(g)(4)-2,  -3,  and  -4  as  proposed. 
Comment  37(g)(4)-l  is  being  modified 
to  permit  the  disclosure  of  an 
“enhanced”  owner’s  title  insurance 
policy  premium  when  the  creditor 
knows  that  an  “enhanced”  owner’s  title 
insurance  policy  is  required  by  the  real 
estate  sales  contract.  The  Bureau  is 
adopting  the  requirements  in 
§  1026.37(g)(4)  pursuant  to  its  authority 
under  TILA  section  105(a)  and  RESPA 
section  19(a)  because  disclosure  of 
payments  that  consumers  are  likely  to 
pay  in  a  mortgage  transaction  will 
educate  consumers  about  costs,  they 
must  be  prepared  to  pay  at  closing, 
thereby  jiromoting  the  informed  use  of 
credit  and  more  effective  advance 
disclosure  of  settlement  costs,  which  are 
purposes  of  TILA  and  RESPA, 
respectively.  Dodd-Frank  Act  sections 
1032(a)  and  1405(b)  are  also  sources  of 
authority  for  this  requirement.  This 
information  ensures  that  the  features  of 
the  mortgage  transactions  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
transaction  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a).  Furthermore, 
for  the  reasons  stated  above  in  relation 
to  residential  mortgage  loans,  the 
disclosure  is  in  the  interest  of 
consumers  and  in  the  public  interest, 
consistent  with  Dodd-Frank  Act  section 
1405(b). 

37(g)(5)  Total  Other  Costs 

The  Bureau’s  proposed  §  1026.37(g)(5) 
would  have  required  disclosure  under 
the  subheading  “Total  Other  Costs”  of 
the  sum  of  the  subtotals  disclosed 
pursuant  to  §  1026.37(g)(1)  through 
(g)(4).  The  Bureau  did  not  receive 
comments  related  to  proposed 
§  1026.37(g)(5).  Accordingly,  the  Bureau 
is  adopting  §  1026.37(g)(5)  as  proposed. 
The  Bureau  is  adopting  the 
requirements  in  §  1026.37(g)(5)  pursuant 
to  its  authority  under  TILA  section 
105(a)  and  RESPA  section  19(a)  because 
disclosure  of  the  total  of  the  charges 
consumers  must  pay,  in  addition  to 
charges  for  consummating  the  loan,  will 
promote  the  informed  use  of  credirand 
more  effective  advance  disclosure  of 
settlement  costs,  which  are  purposes  of 
TILA  and  RESPA,  respectively.  Dodd- 
Frank  Act  sections  1032(a)  and  1405(b) 
are  also  sources  of  authority  for  this 
requirement.  This  information  ensures 
that  the  features  of  the  mortgage 
transaction  are  fully,  accurately,  and 


effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage  transaction 
in  light  of  the  facts  and  circumstances, 
consistent  with  Dodd-Frank  Act  section 
1032(a).  Furthermore,  for  the  reasons 
steted  above  in  relation  to  residential 
mortgage  loans,  the  disclosure  is  in  the 
interest  of  consumers  and  in  the  public 
interest,  consistent  with  Dodd-Frank 
Act  section  1405(b). 

37(g)(6)  Total  Closing  Costs 

The  Bureau’s  proposed  §  1026.37(g)(6) 
would  have  required  the  disclosure 
under  the  subheading  ‘Total  Closing 
Costs”  of  a  subtotal  of  the  items 
disclosed  as  “Total  Loan  Costs”  and 
“Total  Other  Costs”  pursuant  to 
§  1026.37(f)(4)  and  (g)(5);  the  amount  of 
any  generalized  lender  credits  to  be 
provided  at  consummation,  stated  as  a 
negative  number;  and  the  sum  of  the 
subtotal  of  loan  and  other  costs  and  the 
negative  amount  of  lender  credits. 
Proposed  comment  37(g)(6)(ii)-l  would 
have  (Jferified  that  generalized  lender 
credits  not  associated  with  a  particular 
service  are  disclosed  under 
§  1026.37(g)(6)(ii),  but  lender  credits  for 
specific  items  disclosed  on  the  Loan 
Estimate  are  disclosed  as  paid  by  others 
on  the  Closing  Disclosure  under 
§  1026.38(f)  and  (g),  as  applicable. 

Commenters  had  varying  suggestions 
related  to  how  to  show  lender  credits  on 
the  Loan  Estimate.  One  large  bank 
commenter,  along  with  other 
commenters,  stated  that  these  lender 
credits  should  be  able  to  be  itemized  on 
the  Loan  Estimate,  to  indicate  which 
charge  under  §  1026.37(f)  and  (g)  would 
be  offset  by  the  lender  credit.  Other 
commenters  suggested  that  the  lender 
credits  should  offset  the  total  of  the  loan 
costs  disclosed  under  §  1026.37(f).  A 
regional  trade  association  commenter 
stated  that  there  is  no  value  in 
disclosing  a  cost  and  then  providing  an 
offsetting  credit  for  the  same  amount  if 
the  creditor  intends  to  cover  the  entire 
cost  of  the  service.  Rather,  the  regional 
trade  association  commenter  stated  it 
would  be  better  if  the  charge  for  that 
service  was  omitted  from  the  items 
disclosed  under  §  1026.37(f)  or  (g).  A 
different  State  trade  association  stated 
that  the  disclosure  of  lender  credits  is  • 
much  improved  under  §  1026.37.  Some 
commenters  questioned  how  what  they 
described  as  “no-cost”  loans,  referring 
to  loans  for  which  the  creditor  provides 
a  general  credit  to  offset  closing  costs 
(which  is  typically  recouped  by  the 
creditor  with  a  higher  interest  rate), 
should  be  disclosed. 

The  disclosure  of  lender  credits  on 
the  Loan  Estimate  points  to  a  tension 


between  having  an  accurate  and 
comprehensive  disclosure  of  the  costs 
associated  with  the  extension  of  credit 
and  the  fact  that  the  Loan  Estimate  is 
disclosed  early  enough  in  the  real  estate 
settlement  process  that  the  exact  extent 
of  the  services  required,  and  services 
that  may  not  be  required,  is  not 
completely  known  by  the  creditor  at  the 
time  the  Loan  Estimate  is  issued.  To 
merely  ignore  services  that  are  most 
likely  going  to  be  obtained  if  a  creditor 
intends  to  pay  for  the  service  would  be 
an  unreliable  standard  for  a  consumer. 
Information  regarding  the  services  for 
which  the  consumer  will  be  likely  to 
pay,  either  directly  or  through  a  higher 
interest  rate,  may  be  useful  to 
consumers  when  comparison  shopping 
or  understanding  the  nature  of  the 
mortgage  loan  transaction.  The  lack  of 
specific  credits  on  the  Loan  Estimate 
also  facilitates  comparison  shopping, 
since  a  consumer  would  have  to  analyze 
the  extent  that  specific  credits  are  being 
utilized  by  the  creditor  to  offset  charges 
in  the  aggregate.  Allowing  specific 
credits  on  the  Loan  Estimate  also  could 
lead  creditors  to  include  charges  with 
an  offsetting  credit  everwwhen  the 
creditor  does  not  require  a  specific 
service,  increasing  information  overload 
and  reducing  the  ability  of  consumers  to 
identify  loans  with  terms  that  are  better 
for  their  particular  situation.  Ignoring 
specific  credits  for  services  the  creditor 
intends  to  pay  also  can  reduce  the 
accuracy  of  the  cash  to  close  amount 
disclosed  under  §  1026.37(h). 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(g)(6)  and  its  accompanying 
commentary  substantially  as  proposed, 
except  with  minor  modifications  to 
provide  clarity  and  to  indicate  that  if 
there  is  no  amount  for  lender  credits 
disclosed  under  §  1026.37(g)(6),  the 
disclosure  should  be  left  blank,  to 
reduce  the  amount  of  numbers  on  one 
page  and  the  potential  for  information 
overload.  In  addition,  the  Bureau  is 
adopting  additional  comment 
37(g)(6)(ii)-2  to  clarify  that  any  credit 
disclosed  pursuant  to  §  1026.37(g)(6)(ii) 
should  be  sufficient  to  cover  the  total 
amount  of  closing  costs  disclosed  under 
§  1026.37(f)  and  (g)  that  the  creditor  has 
represented  to  the  consumer  are  covered 
by  the  credit  under  the  terms  of  the 
loan. 

The  Bureau  is  adopting  the 
requirements  in  §  1026.37(g)(6)  pursuant 
to  its  authority  under  TILA  section 
105(a)  and  RESPA  section  19(a)  because 
disclosure  of  the  total  amounts 
consumers  must  pay  to  consummate  the 
loan  and  close  the  property  transaction 
will  promote  the  informed  use  of  credit 
and  more  effective  advance  disclosure 
of  settlement  costs,  which  are  purposes 
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of  TILA  and  RESPA  respectively.  Dodd- 
Frank  Act  sections  1032(a)  and  1405(b) 
are  also  sources  of  authority  for  this 
requirement.  This  information  ensures 
that  the  features  of  mortgage 
transactions  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage  transaction 
in  light  of  the  facts  and  circumstances, 
consistent  with  Dodd-Frank  Act  section 
1032(a).  Furthermore,  for  the  reasons 
stated  above  in  relation  to  residential 
mortgage  loans,  the  disclosure  is  in  the 
interest  of  consumers  and  in  the  public 
interest,  consistent  with  Dodd-Frank 
Act  section  1405(b), 

37(g)(7)  Item  Descriptions  and  Ordering 

The  Bureau’s  proposed  §  1026.37(g)(7) 
would  have  required  the  creditor,  in 
identifying  the  items  listed  as  Other 
Costs,  to  use  terminology  that  briefly 
and  clearly  describes  the  item.  All  items 
would  have  been  required  to  be  listed  in 
alphabetical  order  following  the  items 
prescribed  to  be  included  under  the 
subheading. 

As  with  proposed  §  1026.37(f)(6), 
commenters  generally  objected  to  the 
requirement  to  list  the  items  in 
alphabetical  order  under  the  applicable 
subheading,  but  did  not  propose  an 
alternative  method  of  ordering  the 
items.  Since  the  descriptions  can  vary 
from  jurisdiction  to  furisdiction  and 
creditor  to  creditor,  while  still  meeting 
the  requirement  that  each  item  be 
described,  there  does  not  appear  to  be 
any  method  to  order  the  items  without 
defining  the  services  provided  in 
residential  real  estate  transactions. 

Some  commenters  stated  that  the 
Bureau  should  define  these  services. 
However,  the  Bureau  did  not  propose 
any  such  definitions  or  standardized 
descriptions.  Accordingly,  as  discussed 
above  in  the  section-by-section  analysis 
of  §  1026.37(f)(6),  the  Bureau  believes  it 
would  not  be  appropriate  to  finalize  any 
such  definition  or  standard  descriptions 
in  this  final  rule.  The  Bureau  believes 
that  the  requirement  as  proposed  will 
enable  consumers  to  understand  the 
charges,  and  locate  charges  more  easily. 
At  the  Bureau’s  consumer  testing, 
consumers  were  able  to  use  the 
descriptions  and  order  of  the  charges  to 
identify  and  compare  charges  between 
Loan  Estimates.  See  Kleimann  Testing 
Report  at  280-83. 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(g)(7)  substantially  as 
proposed,  but  as  with  §  1026.37(f)(5),  is 
not  adopting  the  requirement  to  briefly 
and  clearly  describe  the  disclosed  items, 
because  the  Bureau  believes  that  the 
clear  and  conspicuous  standeurd  in 


§  1026.17(a)(1)  is  sufficient  to  provide 
clarity  concerning  how  to  describe  the 
items  on  the  Loan  Estimate.  The  Bureau 
is  adopting  the  requirements  in 
§  1026.37(g)(7)  pursuant  to  its  authority 
under  TILA  section  105(a)  and  RESPA 
section  19(a)  because  a  consistent  listing 
of  the  costs  that  appear  on  the  Loan  ^ 
Estimate  and  the  Closing  Disclosure  will 
facilitate  the  consumer’s  comparison  of 
the  two  disclosure  documents  and 
understanding  of  the  transaction  as  a 
whole,  thereby  promoting  the  informed 
use  of  credit  and  more  effective  advance 
disclosure  of  settlement  costs,  which  are 
purposes  of  TILA  and  RESPA, 

.  respectively.  This  requirement  also  will 
ensure  that  the  features  of  mortgage 
transactions  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  Consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage  transaction 
in  light  of  the  facts  and  circumstances, 
consistent  with  Dodd-Frank  Act  section 
1032(a).  The  Bureau  is  also  adopting 
new  comment  37(g)(7)-l  to  refer  to 
comment  37(f)(5)-l  for  guidance.* 

37(g)(8)  Use  of  Addenda 

The  Bureau’s  proposed  §  1026.37(g)(8) 
would  have  provided  that  addenda  may 
not  be  used  to  itemize  disclosures 
required  by  §  1026.37(g).  If  the  creditor 
is  not  able  to  itemize  all  of  the  charges 
required  to  be  disclosed  in  the  number 
of  lines  provided  under  a  subheading, 
the  remaining  charges  would  have  been 
required  to  be  disclosed  as  an  aggregate 
amount  in  the  last  line  permitted  using 
the  label  “Additional  Charges’’  under 
the  applicable  subheading.  Proposed 
comment  37(g)(8)-l  would  have 
clarified  that  a  creditor  is  permitted  to 
provide  additional  disclosures  that  are 
required  by  State  law,  as  long  as  those 
disclosures  are  provided  on  a  separate 
document  whose  pages  are  physically 
separate  ft'om,  and  are  not  presented  as 
part  of,  the  disclosures  provided  in 
accordance  with  §  1026.37. 

The  Bureau  did  not  receive  comments 
related  to  proposed  §  1026.37(g)(8). 
Accordmgly  the  Bureau  is  adopting 
§  1026.37(g)(8)  and  its  accompanying 
commentary  as  proposed.  The  Bureau  is 
adopting  the  requirements  in 
§  1026.37(g)(8)  pursuant  to  its  authority 
under  TILA  section  105(a)  and  RESPA 
section  19(a)  because  standardization  of 
the  information  provided  on  the 
disclosures  required  under  §  1026.19(e) 
will  provide  consistent  information  that 
consumers  will  be  able  to  use  to  better 
understand  the  mortgage  transaction, 
shop  for  loans,  and  compare  the  Loan 
Estimate  with  any  revised  Loan  Estimate 
and  the  Closing  Disclosure,  thereby 
promoting  the  informed  use  of  credit 


and  more  effective  advance  disclosure 
of  settlement  costs,  which  are  purposes 
of  TILA  and  RESPA,  respectively.  This 
standardization  will  also  ensure  that  the 
features  of  the  mortgage  transaction  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permit  consumers  to  more  readily 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage  transaction 
in  light  of  the  facts  and  circumstances, 
consistent  with  Dodd-Frank  Act  section 
1032(a),  which  is  also  a  source  of 
authority  for  the  proposed  requirements. 

37(h)  Calculating  Cash  To  Close 

The  Bureau’s  proposed  §  1026.37(h) 
would  have  required  the  disclosure  of 
the  calculation  of  an  estimate  of  the 
cash  needed  from  the  consumer  at 
consummation  of  the  transaction  using 
the  heading  “Calculating  Cash  To 
Close.”  Proposed  comment  37(h)-l 
would  have  clarified  that  the  labels  to 
be  used  on  the  Loan  Estimate  for  each 
amount  must  match  its  description  in 
proposed  §  1026.37(h)(1)  to  (7)  and 
would  have  referred  to  form  H-24(A)  of 
appendix  H  for  illustrations. 

Several  commenters  generally  said 
that  the  Calculating  Cash  To  Close  table 
disclosed  under  §  1026.37(h)  was 
difficuh  to  apply  in  a  transaction  that 
did  not  include  a  seller  and  provided 
several  suggested  alternatives  to  address 
the  differing  nature  of  these  types  of 
transactions.  Several  commenters  also 
stated  that  the  estimated  cash  to  close 
would  appear  as  a  negative  number  for 
transactions  where  a  consumer  was 
receiving  cash  at  consummation  and 
stated  that  consumers  generally  have 
difficulty  in  understanding  negative 
numbers.  Two  national  industry  trade 
association  commenters  provided 
examples  of  suggested  replacement 
tables  for  transactions  without  a  seller, 
both  of  which  started  with  the  loan 
amount  and  then  deducted  payoffs  and 
closing  costs  from  the  loan  amount. 

Based  on  these  comments  and  a 
review  of  the  differing  nature  of 
transactions  that  do  not  include  a  seller, 
the  Bureau  developed  an  alternative 
table  for  these  types  of  transactions  that 
starts  with  the  loan  amount  and  then 
deducts  closing  costs  and  payoffs  from 
the  loan  amount  to  determine  the 
amount  of  cash  to  or  from  the  consumer. 
The  alternative  Calculating  Cash  To 
Close'table  reduced  the  number  of 
variables  to  only  three  in  the  calculation 
of  the  estimated  cash  to  or  from  the 
consumer  at  consummation  and  used 
check  boxes  to  indicate  whether  the 
amount  would  be  paid  to  or  from  the 
consumer  at  consummation.  The  Bureau 
tested  this  alternative  Calculating  Cash 
To  Close  table  in  three  rounds  of 
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qualitative  testing  using  a  refinance 
transaction  in  which  the  consumer  was 
receiving  cash  from  the  transaction,  as 
well  as  a  refinance  transaction  in  which 
the  consumer  had  to  pay  cash  at 
consummation,  to  examine  whether  the 
shorter  table  was  clearer  to  consumers. 
The  testing  compared  the  proposed 
table  with  the  alternative  table  in  such 
transactions.  The  testing  established 
that  consumers  did  understand  the 
alternative  table  more  readily  in 
refinance  transactions.  While  some 
consumers  did  realize  that  a  negative 
number  indicated  the  amount  of  cash 
that  a  consumer  would  receive  at 
consummation  in  the  proposed  table, 
the  alternative  table  provided  the  same 
information  in  a  format  that  consumers 
more  readily  understood.  See  Kleimann 
Post-Proposal  Testing  Report  at  54-55. 
The  Bureau  recognizes  that  either 
Calculating  Cash  To  Close  table  can 
accurately  disclose  the  amount  of  cash 
due  to  or  from  the  consumer  at 
consummation,  and  as  such,  is 
finalizing  the  alternative  table  as  an 
option  that  a  creditor  can  choose  to 
provide,  so  long  as  it  also  provides  the 
optional  alternative  disclosure  under 
§  1026.37(dK2),  as  well.  In  order  to 
provide  the  optional  disclosure,  the 
Bureau  is  modifying  the  numbering  of 
the  provisions  of  proposed  §  1026.37(h) 
to  add  for  this  optional  alternative 
Calculating  Cash  To  Close  table  under 
§  1026.37(h)(2). 

One  large  bank  commenter  stated  that 
it  was  unreasonable  to  require  the 
creditor  to  know  the  amount  of  the 
deposit,  payments  to  others,  and  funds 
that  the  consumer  will  have  to  pay  at 
consummation.  However,  these  amounts 
only  have  to  be  disclosed  to  the  extent 
that  the  creditor  knows  the  information 
at  the  time  the  Loan  Estimate  is 
delivered  provided  the  creditor 
complies  with  the  good  faith 
requirement  under  §  1026.19(e)(l)(i).  In 
addition,  as  discussed  in  the  section-by¬ 
section  analysis  of  §  1026.19(f),  the  cash 
to  close  can  change  before 
consummation. 

The  Bureau  is  adopting  §  1026.37(h) 
as  modified  to  add  an  optional 
calculation  of  cash  to  close  for 
transactions  that  do  not  have  a  seller,  as 
noted  above,  and  described  in  further 
detail  below.  The  Bureau  is  adopting  the 
requirements  in  §  1026.37(h)  pursuant 
to  its  authority  under  TILA  section 
105(a)  and  Dodd-Frank  Act  section 
1032(a)  because  this  disclosure  will 
ensure  that  the  features  of  the 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 


associated  with  the  product,  in  light  of 
the  facts  and  circumstances. 

37(h)(1)  For  All  Transactions 
37(h)(l)(i)  Total  Closing  Costs 

The  Bureau’s  proposed 
§  1026.37(h)(1)  would  have  required 
that  the  total  closing  costs  be  disclosed 
as  calculated  under  §  1026.37(g)(6)  as  a 
positive  number.  Cornmenters  did  not 
provide  any  specific  response  to  the 
inclusion  of  the  total  closing  costs  in  the 
cash  to  close  table.  Accordingly,  the 
Bureau  is  adopting  proposed 
§  1026.37(h)(1)  as  §  1026.37(h)(l)(i). 

37(h)(l)(ii)  Closing  Costs  To  Be 
Financed 

The  Bureau’s  proposed 
§  1026.37(h)(2)  would  have  required 
that  the  amount  of  the  closing  costs  to 
be  paid  from  mortgage  loan  proceeds 
would  be  disclosed  as  a  negative 
number.  Cornmenters  stated  that 
proposed  §  1026.37(h)(2)  did  not  specify 
a  method  to  calculate  the  amount  of 
closing  costs  to  be  paid  from  mortgage 
loan  proceeds.  Accordingly,  the  Bureau 
is  adopting  proposed  §  1026.37(h)(2)  as 
§  1026.37(h)(l)(ii)  and  adopting 
comment  37(h)(l)(ii)-l  to  clarify  that 
the  amount  of  closing  costs  financed  is 
determined  by  subtracting  the  estimated 
total  amount  of  payments  to  third 
parties  not  otherwise  disclosed  pursuant 
to  §  1026.37(f)  and  §  1026.37(g)  from  the 
total  loan  amount.  If  the  result  of  the 
calculation  is  positive,  that  amount  is 
disclosed  under  §  1026.37(h)(l)(ii),  but 
only  to  the  extent  that  it  does  not  exceed 
the  total  amount  of  closing  costs 
disclosed  under  §  1026.37(g)(6).  For 
example,  assume  that  a  mortgage  loan 
amount  is  $250,000,  the  estimated 
amount  of  all  outstanding  mortgage 
loans  secured  by  the  real  property  total 
$200,000,  and  the  total  estimated 
closing  costs  disclosed  under 
§  1026.37(g)(6)  are  $10,000;  the  amount 
disclosed  under  §  1026.37(h)(l)(ii)  is, 

-  $10,000,  since  the  result  of  the 
difference  between  the  mortgage  loan 
amount  and  the  estimated  amount  of  all 
outstanding  mortgage  loans  secured  by 
the  real  property  is  positive  $50,000,  but 
since  there  are  only  $10,000  in  closing 
costs,  the  amount  disclosed  is  limited  to 
-$10,000. 

37(h)(l)(iii)  Downpayment  and  Other 
Funds  From  Borrower 

The  Bureau’s  proposed 
§  1026.37(h)(3)  would  have  required 
disclosure  of  the  amount  of  the 
downpayment  and  other  funds  from  the 
consumer  at  consummation  to  be 
disclosed  as  a  positive  number.  In  a 
purchase  transaction  the  downpayment 
would  have  been  calculated  as  the 


difference  between  the  purchase  price  of 
the  property  and  the  principal  amount 
of  the  credit.  In  all  other  transactions, 
the  funds  from  the  consumer  would 
have  been  calculated  pursuant  to 
proposed  §  1026.37(h)(5). 

One  non-depository  lender 
commenter  supported  the  inclusion  of  • 
the  downpayment  in  the  table.  Other 
cornmenters  did  not  comment  on 
proposed  §  1026.37(h)(3),  except  to  the 
extent  that  any  amount  disclosed  under 
proposed  §  1026.37(h)(3)  is  based  on  the 
calculation  provided  under 
1026.37(h)(5),  as  discussed  below. 
Accordingly,  the  Bureau  is  adopting 
proposed  §  1026.37(h)(3)  as 
§  1026.37(h)(l)(iii)  and  also  comment 
37(h)(l)(iii)-l  to  clarify  that  in  the  case 
-of  a  transaction  where  the  loan  amount 
exceeds  the  purchase  price  of  the 
property  (other  than  a  construction 
loan),  the  amount  of  the  downpayment 
disclosed  must  be  $0. 

37(h)(l)(iv)  Deposit 

The  Bureau’s  proposed 
§  1026.37(h)(4)  would  have  required 
that  the  amount  that  is  paid  to  the  seller 
or  held  in  trust  or  escrow  by  a-third 
party  pursuant  to  the  terms  of  a  contract 
for  sale  of  real  estate  be  disclosed  as  a 
negative  number.  Proposed  comment 
37(h)(4)-l  would  have  clarified  that  in 
any  transaction  other  than  a  purchase 
transaction,  the  amount  disclosed  under 
proposed  §  1026.37(h)(4)  must  be  $0. 

Two  GSE  cornmenters  stated  that  the 
deposit  disclosed  under  proposed 
§  1026.37(h)(4)  should  provide 
additional  information  concerning  the 
source  of  funds  that  the  consumer 
utilized  to  pay  the  seller  or  place  in 
trust  or  escrow  by  a  third  party  pursuant 
to  the  terms  of  a  contract  for  sale  of  real 
estate.  However,  the  source  of  funds  is 
not  a  required  disclosure  under  TILA  or 
RESPA.  It  appears  that  the  cornmenters 
proposed  additional  disclosures  to 
establish  a  certification  of  the  source  of 
funds  for  the  purpose  of  establishing 
compliance  with  their  own 
requirements  or  enabling  identification 
of  fraudulent  transactions  more  easily. 
The  Bureau  believes  that  the  primary 
interest  in  a  disclosure  to  a  consumer  is 
to  disclose  the  transaction  to  the 
'  consumer  and  not  to  be  a  document  to 
assist  with  the  procedures  of  market 
participants.  If  the  interests  align  or  a 
modification  can  be  made  to  align  the 
interests  without  confusing  consumers 
or  making  the  disclosures  more  difficult 
to  understand,  the  Bureau  will  consider 
such  a  modification.  However,  the 
Bureau  believes'  any  modification  of  this 
line  of  the  Calculating  Cash  to  Close 
table  to  indicate  the  source  of  funds 
likely  would  result  in  the  need  for 
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additional  pages  and  information 
overload  for  consumers.  Alternative 
information  can  be  provided  by  the 
consumer  in  the  coiurse  of  the 
underwriting  of  the  transaction  to 
demonstrate  compliance  with  secondary 
market  requirements.  Accordingly,  the 
Bureau  is  adopting  §  1026.37(h)(l)(iv) 
and  comment  37(h){4)-l  as  proposed, 
but  redesignating  them 
§  1026.37(h)(l)(iv)  and  comment 
37(h)(l)(iv)-l,  respectively. 

37(h){l)(v)  Fimds  for  Borrower 

The  Bureau’s  proposed 
§  1026.37(h)(5)  would  have  required 
that  the  amounts  to  be  disclosed  under 
both  proposed  §  1026.37(h)(3)  and 
proposed  §  1026.37(h)(5)  are  calculated 
by  subtracting  the  amount  of  debt  being 
satisfied  by  the  real  estate  transaction 
fixim  the  amount  of  the  credit  extended 
by  the  nevy  loan,  excluding  any  amount 
under  proposed  §  1026.37(h)(2)  because 
that  amount  of  the  credit  extended 
already  has  been  accounted  for  in  the 
cash  to  close  calculation  by  inclusion  in 
proposed  §  1026.37(h)(2).  “Fxmds  for 
Borrower”  was  intended  to  represent 
generally  the  amount  anticipated  to  be 
disbursed  to  the  consumer  or  used  at  the 
consumer’s  discretion  at  consummation 
of  the  transaction,  such  as  in  cash-out 
refinance  transactions.  The 
determination  of  whether  the 
transaction  will  result  in  “Funds  for 
Borrower”  would  have  been  made 
under  proposed  §  1026.37(h)(5).  When 
the  result  of  the  calculation  would  have 
been  positive,  that  eunount  would  have 
been  disclosed  under  proposed 
§  1026.37(h)(3),  and  $0  would  have  been 
disclosed  under  proposed 
§  1026.37(h)(5).  When  the  result  of  the'' 
calculation  would  have  been  negative, 
that  amount  would  have  been  disclosed 
under  proposed  §  1026.37(h)(5),  and  $0 
would  have  been  disclosed  under 
proposed  §  1026.37(h)(3).  When  the 
result  would  have  been  $0,  $0  would 
have  been  disclosed  in  both  proposed 
§  1026.37(h)(3)  and  proposed 
§  1026.37(h)(5). 

Two  national  industry  trade 
association  commenters  stated  that  they 
were  confused  concerning  proposed* 

§  1026.37(h)(5)  when  compeu’ing  the 
requirements  to  the  examples  provided 
in  the  forms  and  comments  in  appendix 
H  to  Regulation  Z  of  the  proposed  rule. 
These  commenters  appear  to  have 
misunderstood  that  the  calculation 
under  proposed  §  1026.37(h)(5)  would 
apply  only  to  the  amounts  disclosed 
under  proposed  §  1026.37(h)(3)  in  a 
transaction  that  is  not  disclosed  as  a 
“purchase”  transaction  under  proposed 
§  1026.37(a)(9)(i).  The  confusion  arose 
when  the  commenters  applied  the 


calculation  under  proposed 
§  1026.37(h)(5)  to  determine  the  amount 
disclosed  under  proposed 
§  1026.37(h)(3)  in  a  sample  purchase 
transaction,  which  would  have  been 
inconsistent  with  proposed 
§  1026.37(h)(3)(i).  Other  than  these 
comments,  commenters  did  not  address 
the  calculation  method  discussed  in 
proposed  §  1026.37(h)(5).  Accordingly, 
the  Bureau  is  adopting  proposed 
§  1026.37(h)(5)  as  §  1026.37(h)(l)(v),  and 
adopting  comment  37(h)(l)(v)-l  to 
clarify  that  the  calculation  under 
§  1026.37(h)(l)(v)  is  used  in  a  non¬ 
purchase  transaction  to  determine  the 
amount  disclosed  under 
§  1026.37(h)(l)(iii),  and  that,  in  a 
piurchase  transaction,  other  than  a 
construction  loan  transaction,  the  result 
of  the  calculation  under 
§  1026.37(h)(l)(v)  will  result  in  the 
amount  of  $0  being  disclosed  under 
§1026.37(h)(l)(v). 

37(h)(l)(vi)  Seller  Credits 

The  Bureau’s  proposed 
§  1026.37(h)(6)  would  have  required 
that  the  amount  of  any  seller  credit,  to 
the  extent  known  by  the  creditor,  is 
disclosed  as  a  negative  number. 

Proposed  comment  37(h)(6)— 1  would 
have  clarified  that  seller  credits  known 
by  the  creditor  at  the  time  of  application 
are  disclosed  under  proposed 
§  1026.37(h)(6),  and  that  seller  credits 
that  are  not  known  by  the  creditor  at 
that  time  are  not  disclosed  under 
proDosed  §  1026.37(h)(6). 

Three  national  industry  trade 
association  commenters  questioned  how 
to  disclose  seller  credits  for  specific 
charges,  to  the  extent  they  are  known  by 
the  creditor  at  the  time  the  Loan 
Estimate  is  provided.  The  Bureau 
believes  that  additional  clarification 
should  be  provided,  euid  is  modifying 
proposed  comment  37(h)(6)-l  and 
adding  comment  37(h)(6)-2  to  address 
this  comment.  One  national  industry 
trade  association  commenter  stated,  as 
an  alternative  suggestion,  that  any 
specific  charges  that  are  encompassed 
by  a  seller  credit  should  mean  that  the 
item  so  covered  should  be  omitted  from 
disclosure  on  the  Loan  Estimate 
entirely.  This,  however,  would  work 
against  the  provision  of  early,  accurate 
information  to  the  consumer  of  the  costs 
associated  with  the  extension  of  credit. 
The  cimount  and  size  of  any  and  all 
credits,  including  credits  from  the  seller 
and  the  creditor,  can  be  and  often  are 
the  subject  of  negotiation  during  the  real 
estate  settlement  process.  A  consumer 
that  does  not  have  the  basic  knowledge 
of  the  cost  of  a  particular  service  does 
not  have  the  information  needed  to 
determine  the  value  of  an  offered 


concession.  In  addition,  section  1419  of 
the  Dodd-Frank  Act  amended  TILA  to 
require  that  the  creditor  disclose  “the 
aggregate  amount  of  settlement  charges 
for  all  settlement  services  provided  in 
connection  with  the  loan  . . .”  15  U.S.C. 
1638(a)(17).  This  requirement  is  not 
limited  to  those  charges  paid  by  the 
consumer,  which  are  subject  to  separate 
disclosure  pursuant  to  another  clause  of 
that  section.  In  addition,  the  consumer 
ultimately  would  be  liable  to  pay  for 
many  of  the  services  if  the  seller  did  not 
provide  the  credit  at  closing  for  some 
reason,  and  thus,  the  Bureau  believes 
the  consumer  should  be  provided  the 
information  about  the  required  and 
likely  costs  of  the  transaction. 

Accordingly,  the  Bureau  is  adopting 
proposed  §  1026.37(h)(6)  and  proposed 
comment  37(h)(6)-l  as 
§  1026.37(h)(l)(vi)  and  comment 
37(h)(l)(vi)-l,  respectively,  and  also  is 
adopting  comment  37(h)(l)(vi)-2,  which 
clarifies  that  seller  credits  for  specific 
charges  disclosed  under  §  1026.37(f)  or 
§  1026.37(g)  can  be  disclosed  as  the  total 
of  the  estimated  charge  for  those 
specific  items  that  the  seller  has  agreed 
to  pay,  to  the  extent  known  by  the 
creditor. 

37(h)(l)(vii)  Adjustments  and  Other 
Credits 

The  Bureau’s  proposed 
§  1026.37(h)(7)  would  have  required 
that  the  amount  of  other  credits  for  all 
loan  costs  and  other  costs,  to  the  extent 
known,  that  are  to  be  paid  by  persons 
other  than  the  loan  originator,  creditor, 
consumer,  or  seller  be  disclosed  as  a 
negative  number.  Proposed  comment 
37(h)(7)-l  would  have  clarified  that 
amounts  expected  to  be  paid  by  third 
parties  rtot  involved  in  the  transaction, 
such  as  gifts  from  family  members  and 
not  otherwise  identified  under  proposed 
§  1026.37(h),  would  be  included  in  this 
amount  to  the  extent  known  by  the 
creditor.  Proposed  comment  37(h)(7)-2 
would  have  clarified  that  the  term 
“persons”  as  used  in  proposed 
§  1026.37(h)(7)  includes  all  individuals 
and  any  entity,  regardless  of  the  legal 
structure  of  such  entity.  Proposed 
comment  37(h)(7)-3  would  have 
clarified  that  only  credits  from  parties 
other  than  the  creditor  or  seller  can  be 
disclosed  pursuant  to  proposed 
§  1026.37(h)(7).  Seller  credits  and 
credits  from  the  creditor  would  have 
been  disclosed  pursuant  to  proposed 
§  1026.37(h)(6)  and  §  1026.37(g)(6)(ii), 
respectively.  Proposed  comment 
37(h)(7)— 4  would  have  clarified  that 
other  credits  known  by  the  creditor  at 
the  time  of  application  are  disclosed 
under  proposed  §  1026.37(h)(7)  and  that 
other  credits  that  are  not  known  by  the 
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creditor  are  not  disclosed  under 
proposed  §  1026.37(h)(6). 

A  national  industry  trade  association 
commenter  requested  further 
clarification  as  to  the  identity  of  any 
adjustments  that  would  he  included 
under  proposed  §  1026.37(h)(7). 

Another  national  industry  trade 
association  conunenter  stated  that  the 
proceeds  from  a  suhordinate-lien  loan 
should  be  applied  to  the  Calculating 
Cash  to  Close  table,  but  did  not  specify 
the  appropriate  place  for  inclusion  in 
the  table.  In  some  cases,  subordinate 
financing  may  not  be  known  or  set  at 
the  time  the  Loan  Estimate  will  be 
provided.  Consumers  also  can  use 
disclosures  related  to  the  amounts  of  the 
subordinate  financing,  whether  through 
the  use  of  integrated  disclosures  or  other 
information  provided  from  the  source  of 
the  alternative  financing  if  the 
subordinate  financing  is  not  subject  to 
the  integrated  disclosures,  in  order  to 
determin'e  if  the  consumer  can  provide 
sufficient  funds  to  complete  the 
transaction. 

Accordingly,  the  Bureau  is  adopting 
proposed  §  1026.37(h)(7)  and  proposed 
comments  37(h)(7)-l,  -2,  and  -3  as 
§  1026.37(h)(l)(vii)  and  comments 
37(h)(l)(vii)-l,  -2  and-3,  respectively. 
The  Bureau  also  is  adopting  proposed 
comment  37(h)(l)(vii)-4  with 
modification,  and  adopting  new 
comments  37(h)(l)(vii)— 5  and  -6  to 
provide  greater  clarity  regarding  the 
items  to  be  disclosed,  and  to  clarify  how 
to  include  proceeds  from  subordinate 
financing  and  adjustments  to  the 
amount  disclosed  under 
§  1026.37(h)(l)(vii). 

37(h)(l)(viii)  Estimated  Cash  To  Close 

The  Bureau’s  proposed 
§  1026.37(h)(8)  would  have  required 
that  the  total  of  the  amounts  disclosed 
under  proposed  §  1026.37(h)(l)  to  (7)  be 
disclosed.  Proposed  comment  37(h)(8)- 
1  would  have  clarified  that  the  sum  total 
of  proposed  §  1026.37(h)(1)  through  (7) 
must  be  disclosed  pursuant  to  proposed 
§  1026.37(h)(8)  as  either  a  positive 
number,  a  negative  number,  or  zero.  The 
comment  would  have  further  clarified 
that  a  positive  number  would  have 
indicated  the  estimated  amount  that  the 
“consumer  can  be  expected  to  pay  at 
consummation  to  complete  the 
transaction.  A  negative  number  would 
have  indicated  the  estimated  amount 
that  the  consumer  can  receive  from  the 
transaction  at  consummation.  A  result 
of  zero  would  have  indicated  that  the 
consumer  is  anticipated  neither  to  pay 
any  amount  nor  receive  any  amount 
from  the  transaction  at  consummation. 
Commenters  did  not  address  directly 
the  disclosure  of  the  total  of  the 


amounts  disclosed  under  proposed 
§  1026.37(h)(1)  to  (7)  or  under  proposed 
§  1026.37(h)(8),  except  to  the  extent  that 
they  stated  that  the  disclosure  of  a 
negative  number  may  be  confusing  to 
consumers,  as  discussed  above. 
Accordingly,  the  Bureau  is  adopting 
proposed  §  1026.37(h)(8)  and  comment 
37(h)(8)-l  as  §  1026.37(h)(l)(viii)  and 
comment  37(h)(l)(viii)-l,  respectively. 

37(h)(2)  Optional  Alternative 
Calculating  Cash  To  Close  Table  for 
Transactions  Without  a  Seller 

The  Bureau,  as  discussed  above, 
recognizes  that  in  many  transactions 
without  a  seller  the  level  of  detail  of  the 
Calculating  Cash  To  Close  table  may  not 
be  necessary  for  such  transactions 
because  of  the  different  nature  of  the 
transaction.  For  example,  prorations  of 
real  property  taxes  between  the 
consumer  and  seller,  which  would  be 
disclosed  to  the  extent  known  by  the 
creditor  under  §  1026.37(h)(l)(vii) 
would  not  need  to  be  disclosed  in  a 
transaction  without  a  seller.  In  addition, 
there  would  not  be  a  deposit  under  a 
purchase  and  sale  contract  for  the  real 
estate  to  be  disclosed  under 
§  1026.37(h)(l)(iv).  Therefore,  such 
items  do  not  need  to  be  reflected  in  the 
Calculating  Cash  To  Close  table  in  those 
types  of  transactions.  As  discussed  in 
the  section-by-section  analysis  of 
§  1026.37(d)  above,  the  Bureau  is 
responding  to  comments  and  the  results 
of  consumer  testing  the  Bureau 
conducted  after  issuance  of  the  proposal 
that  indicate  that  negative  numbers  are 
confusing  for  consumers.  In  addition, 
the  Bureau  is  responding  to  comments 
that  stated  that  the  loan  amount  would 
be  an  appropriate  start  for  any 
disclosure  of  cash  to  close.  The 
determination  of  cash  to  close  in  these 
transactions  can  be  simplified  to  three 
elements  in  a  straightforward 
calculation  methodology  to  determine 
either  the  amount  of  cash  the  consumer 
needs  to  provide  at  consummation  to 
complete  the  transaction  or  the  amount 
of  cash  the  consumer  will  receive  at 
consummation.  The  loan  amount  less 
the  sum  total  of  closing  costs  and  other 
payments  from  loan  proceeds  at 
consummation  will  provide  the  total 
amount  of  cash  needed  from  the 
consumer  or  that  is  due  to  the  consumer 
at  consummation.  Any  determination  of 
the  amount  of  closing  costs  that  are 
being  financed  is  the  result  of  a 
calculation,  not  a  variable  in  the 
calculation.  Closing  costs  are  financed 
to  the  extent  that  the  total  amount  of 
other  payments  made  from  loan 
proceeds  are  less  than  the  loan  amount. 
Any  such  amounts  left  over  are  utilized 


by  the  consumer  to  pay  for  closing  costs, 
up  to  the  full  amount  of  closing  costs. 

Accordingly,  the  Bureau  is  adopting 
this  optional  alternative  calculation 
methodology  for  the  Calculating  Cash 
To  Close  table  as  §  1026.37(h)(2),  as 
further  described  below.  The  Bureau 
also  is  adopting  comment  37(h)(2)^l, 
which  clarifies  that  the  optional  cash  to 
close  table  under  §  1026.37(h)(2)  can 
only  be  used  in  a  transaction  without  a 
seller  and  is  completely  optional  but 
must  be  used  in  conjunction  with  the 
alternative  optional  costs  at  closing 
table  disclosure  under  §  1026.37(d)(2). 

Pursuant  to  its  authority  under  TILA 
section  105(a),  RESPA  section  19(a),  and 
Dodd-Frank  section  1032(a),  the  Bureau 
is  requiring  creditors  to  provide  an 
estimated  table  in  order  to  disclose  to 
the  consumer  how  the  estimated 
amount  of  cash  needed  at 
consummation  to  or  from  the  consumer 
is  calculated.  This  disclosure  will 
effectuate  the  purposes  of  TILA  by 
promoting  the  informed  use  of  credit 
and  will  ensure  the  features  of  the 
mortgage  transaction  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
mortgage  transaction,  in  light  of  the 
facts  and  circumstances,  because  it  will 
indicate  to  the  consumer  the  amount  the 
consumer  will  have  to  pay  at 
consummation  of  the  credit  transaction 
and  closing  of  the  teal  estate 
transaction. 

37(h)(2)(i)  Loan  Amount 

The  Bureau  is  adopting 
§  1026.37(h)(2)(i),  which  requires  the 
disclosure  of  the  loan  amount  as 
disclosed  under  §  lQ26.37(b)(l)  on  the 
first  line  of  the  optional  table  with  the 
label  “Loan  Amount.” 

37(h)(2)(ii)  Total  Closing  Costs 

The  Bureau  is  adopting 
§  1026.37(h)(2)(ii),  which  requires  the 
disclosure  of  the  total  closing  costs  as 
disclosed  under  §  1026.37(g)(6)  as  a 
negative  number  on  the  second  line  of 
the  optional  table  with  the  label  “Total 
Closing  Costs.” 

37(h)(2)(iii)  Payoffs  and  Payments 

The  Bureau  is  adopting 
§  1026.37(h)(2)(rii),  which  requires  the 
disclosure  of  the  total  of  all  payments  to 
third  parties  as  part  of  the  transaction 
not  otherwise  disclosed  pursuant  to 
§  1026.37(f)  and  (g)  as  a  negative 
number,  to  the  extent  known  to  the 
creditor  at  the  time  the  Loan  Estimate  is 
being  issued,  on  the  third  line  of  the 
optional  table  with  the  label  “Total 
Payoffs  and  Payments.”  The  Bureau  also 
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is  adopting  comment  37(h)(2)(iii)-l  to 
clarify  the  types  of  payoffs  and 
payments  disclosed  by  providing 
examples  of  such  payoffs  and  payments. 

37(h)(2)(iv)  Cash  To  or  From  Consumer 

The  Bureau  is  adopting 
§  1026.37(h)(2Kiv),  which  requires  that 
the  absolute  value  of  the  sum  of 
§  1026.37(h)(2)(i),  (ii),  and  (iii)  be 
disclosed  with  a  statement  of  the 
estimated  amount  due  to  or  from  the 
consumer  on  the  fourth  line  of  the 
optional  table  with  the  label  “Cash  to 
Close.”  The  Bureau  is  also  adopting 
comment  37(h)(2)(iv)— 1  to  clarify  the 
method  by  which  a  creditor  indicates 
the  estimated  amount  of  cash  due  to  or 
from  the  consumer  by  the  use  of  check 
boxes  as  illustrated  by  form  H-24(D)  in 
appendix  H  to  Regulation  Z. 

37{h)(2)(v)  Closing  Costs  Financed 

The  Bureau  is  adopting 
§  1026.37(h)(2)(v),  which  requires  that 
the  sum  of  the  amounts  disclosed  under 
§  1026.37(h)(2)(i)  and  (iii)  be  disclosed, 
but  only  to  the  extent  that  the. 
calculation  results  in  a  positive  amount 
no  greater,  and  only  up  to  the  total 
amount  of  closing  costs  disclosed  under 
§  1026.37(g)(6),  labeled  as  “Closing 
Costs  Financed  (Paid  from  your  Loan 
Amount).”  The  Bureau  is  also  adopting 
comment  37(h)(2)(v)-l  to  clarify  that  the 
amount  disclosed  under 
§  1026.37(h)(2)(v)  cannot  exceed  the 
total  amount  of  closing  costs  disclosed 
under  §  1026.37(g)(6),  even  if  the 
calculation  results  in  an  amount  in 
excess  of  the  sum  disclosed  under 
§  1026.37(g)(6).  This  calculation 
subtracts  the  total  payoffs  and  payments 
from  the  loan  amount  and  attributes  the 
loan  funds  remaining  to  the  financing  of 
closing  costs,  and  accordingly,  the 
disclosed  amount  cannot  exceed  the 
total  amount  of  closing  costs.  Although 
not  part  of  the  optional  alternative  table, 
the  disclosure  of  the  estimated  closing 
costs  financed  is  required  pursuant  to 
Dodd-Frank  Act  section  1419,  which 
modified  TILA  section  128(a)(17). 
Accordingly,  the  Bureau  is  requiring  the 
disclosure  of  this  amount  under  • 

§  1026.37(h)(2)(v)  in  conjunction  with 
the  optional  alternative  Calculating 
Cash  to  Close  table. 

37(i)  Adjustable  Payment  Table 

For  certain  credit  transactions  secured 
by  a  dwelling,  TILA  section 
128(b)(2)(C)(ii)  requires  the  disclosure  of 
examples  of  adjustments  to  the  regular 
required  payment  on  the  extension  of 
credit  based  on  the  change  in  the 
interest  rates  specified  by  the  contract. 
Among  the  examples  must  be  the 
maximum  regular  required  payment 


based  on  the  maximum  interest  rate 
allowed  under  the  contract.  While  this 
section  requires  examples  based  on 
changes  to  the  interest  rates,  the 
requirement  is  triggered  if  either  the 
interest  rate  may  change  or  the  “regular 
payments  may  otherwise  be  variable.” 

15  U.S.C.  1638(b)(2)(C)tii).  TILA  section 
128(b)(2)(C)(ii)  does  not,  however, 
require  the  disclosure  of  the  existence  of 
loan  terms  that  may  cause  the  periodic 
payment  to  adjust  without  a  change  to 
the  interest  rate. 

Proposed  §  1026.37(i)  would  have 
required  an  Adjustable  Payment  (AP) 
table  to  disclose  examples  of  the 
required  periodic  principal  and  interest 
payment,  including  the  maximum 
possible  required  principal  and  interest 
payment,  for  loans  with  terms  that  allow 
the  principal  and  interest  payment  to 
adjust  not  based  on  adjustments  to  the 
interest  rate.  In  contrast,  proposed 
§  1026.37(j)  would  have  required 
provision  of  an  Adjustable  Interest  Rate 
(AIR)  table  for  credit  transactions  with 
terms  that  permit  the  interest  rate  to 
adjust  after  consummation.  Proposed 
§  1026.37(i)(l)  through  (3)  would  have 
required  the  disclosure  to  state 
affirmatively  or  negatively  whether  the 
loem  has  an  interest  only,  payment- 
option,  or  step-payment  period,  and  the 
length  of  such  period.  Proposed 
§  1026.37(i)(4)  also  would  have  required 
the  disclosure  to  state  affirmatively  or 
negatively  whether  the  loan  has  a 
seasonal  payment  feature  and  the  period 
during  which  periodic  payments  are 
affected  by  such  feature.  As  discussed 
above  with  respect  to  proposed 
§  1026.37(a)(10),  the  Bureau  stated  in 
the  proposal  that  it  understood  that 
some  loans  may  be  structured  so  that 
periodic  principal  and  interest 
payments  are  not  required  to  be  made 
by  the  consumer  in  between  specified 
unit-periods  on  a  regular  basis. 

Proposed  §  1026.37(i)(5)  would  have 
required  disclosure  of  principal  and 
interest  payments,  including;  (i)  The 
number  of  the  payment  of  the  first 
periodic  principal  and  interest  payment 
that  may  change;  (ii)  the  frequency  of 
subsequent  changes  to  the  periodic 
principal  and  interest  payment;  and  (iii) 
the  maximum  periodic  principal  and 
interest  payment  that  may  occur  during 
the  term  of  the  transaction,  and  the  first 
payment  that  can  reach  such  maximum. 
‘  Proposed  comment  37(i)(5)-l  would 
have  clarified  that  the  applicable  unit- 
period  should  be  disclosed  in  the 
subheading  required  by  proposed 
*§  1026.37(i)(5).  Proposed  comment 
37(i)(5)-2  would  have  provided 
guidance  on  how  to  disclose  the  first 
payment  adjustment  required  to  be 
disclosed  by  §1026.37(i)(5)(i)  when  the 


exact  paymeiit  number  is  unknown  at 
the  time  of  the  disclosure.  Proposed 
comment  37(i)(5)-3  would  have 
provided  guidance  regarding  how  to 
disclose  the  frequency  of  adjustments  to 
the  periodic  principal  and  interest 
payment  after  the  initial  adjustment,  as 
required  by  §  1026.37(i)(5)(ii).  Proposed 
comment  37(i)(5)— 4  would  have  » 

provided  guidance  regarding  how  to 
calculate  the  maximum  periodic 
principal  and  interest  payment  for 
purposes  of  the  disclosure  required  by 
proposed  §  1026.37(i)(5)(iii).  Proposed 
comment  37(i)(5)-^  would  have 
provided  guidance  regarding  the 
disclosure  of  payments  that  do  not  pay 
principal. 

Proposed  comment  37(i)-l  would 
have  clarified  that  under  §  1026. 37(i), 
the  AP  table  may  only  be  disclosed  if 
the  periodic  principal  and  interest 
payment  may  change  after 
consummation  based  on  an  adjustment 
that  is  not  an  adjustment  to  the  Interest  * 
rate,  or  if  the  transaction  is  a  seasonal 
payment  product  as  described  in 
§  1026.37(a)(10)(ii)(E).  As  proposed,  the 
creditor  would  not  be  permitted  to 
disclose  the  table  if  the  loan  terms  do 
not  meet  these  requirements,  even  if  the 
table  were  left  blank.  The  format  of  the 
proposed  table  as  required  by 
§  1026. 37(o),  and  as  illustrated  by  form 
H-24,  including  sample  form  H-24(C)  of 
appendix  H,  would  have  provided  the 
affirmative  or  negative  statement  in  bold 
text  in  the  fonn  of  a  question  and 
answer.  In  addition,  the  examples  of  the 
■periodic  principal  and  interest 
payments  would  have  been  set  apart 
from  these  answers  by  a  subheading  in  ' 
bold  font.  The  Bureau  stated  its  belief  in 
the  proposal  that,  based  on  consumer 
testing,  this  format  displays  the 
information  in  a  readily  visible,  clear, 
and  understandable  manner  for 
consumers.  Proposed  comment  37(i)— 1 
further  would  have  referenced  comment 
37—1,  which,  as  finalized,  clarifies  that 
the  general  permission  in  proposed 
§  1026.37  to  leave  inapplicable 
disclosures  blank  is  subject  to  the  more 
specific  prohibition  in  §  1026.37(i), 
which  does  not  permit  disclosure  of  the 
AP  table  when  it  is  not  applicable. 
Proposed  comment  37(i)-2  would  have 
provided  guidance  and  examples  of  how 
the  information  required  by  proposed 
§  1026.37(i)(l)  through  (4)  should  be 
disclosed. 

The  format  that  would  have  been 
required  by  proposed  §  1026. 37(o),  and 
illustrated  by  forms  H-24,  including  a 
sample  form  H-24(C)  of  appendix  H, 
provides  that  the  information  required 
by  proposed  §  1026. 37(i)  must  be 
disclosed  in  a  concise,  organized  table. 
This  table  would  have  appeared 
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immediately  adjacent  to  the  AIR  Table 
required  by  proposed  §  1026. 37(j)  for 
loans  that  also  permit  the  interest  rate 
to  adjust  after  consummation.  The  AP 
table  would  have  used  bold  font  for  the 
questions  and  capitalized  “yes”  and 
“no”  text  for  the  answers  required  by 
proposed  §  1026.37(i)(l),  (2),  (3),  and 
(4).  The  AP  table  also  would  have  used 
bold  text  for  the  subheading  required  by 
proposed  §  1026.37(i)(5).  Based  on  its 
testing,  the  Bureau  believes  this  format 
displays  the  information  in  a  clear, 
readily  visible,  and  imderstandable 
manner  for  consumers. 

The  Bureau  stated  its  belief  in  the 
proposal  that  to  promote  the  informed 
use  of  credit,  loan  terms  that  may  cause 
the  periodic  principal  and  interest 
payment  to  adjust  without  a  change  to 
the  interest  rate  (such  as  an  optional 
payment  loan],  or  may  include  a  period 
during  which  the  payment  may  not  pay 
principal  (such  as  an  interest  only 
period),  or  where  the  consumer  is  not 
required  to  make  payments  should  be 
clearly  disclosed  to  consumers.  In  the 
Bureau’s  pre-proposal  consumer  testing, 
participants  generally  were  able  to  use 
this  information  to  evaluate  the  credit 
terms  of  the  loan  disclosed.  For 
example,  the  Bureau  stated  in  the 
proposal  that  it  provided  mortgage 
disclosures  for  interest  only  loans  to 
participants  using  a  prototype  of  an 
“adjustable  payment  table”  at  its 
consumer  testing.  The  proposed  table 
would  have  displayed  whether  the  loan 
had  an  interest  only,  optional-payment, 
or  step-payment  period;  the  length  of 
such  period;  the  amount  of  the  periodic 
principal  and  interest  payment  at  the 
first  adjustment;  the  frequency  and 
amounts  of  subsequent  adjustments;  and 
the  maximum  possible  principal  and 
interest  payment  under  the  terms  of  the 
loan.  As  stated  in  the  proposal, 
participants  were  able  to  use  this  table 
to  determine  the  presence  of  the  interest 
only  period  and  the  length  of  the  period, 
as  well  as  how  the  principal  and  interest 
payments  would  change  as  a  result. 

Also,  participants  were  able  to 
understand  that  the  purpose  of  the  table 
generally  was  to  inform  them  about 
such  features.  As  described  in  the 
proposal,  participants  also  were  able  to 
determine  from  the  prototype  table  that 
the  credit  terms  did  not  include  one  of 
the  other  features,  such  as  an  optional- 
payment  or  step-payment  period. 

The  Bureau  proposed  these 
requirements  pursuant  to  TILA  section 
128(b)(2)(C)(ii),  and  its  authority  under 
TILA  section  105(a),  section  1032(a)  of 
the  Dodd-Frank  Act,  and,  for  residential 
mortgage  loans,  section  1405(b)  of  the 
Dodd-Frank  Act.  The  Bureau  proposed 
to  use  its  authority  under  TILA  section 


105(a)  to  require  this  information  to  be 
disclosed  for  all  tremsactions  subject  to 
§  1026.19(e)  and  (f).  The  Bureau 
believed,  as  stated  in  the  proposal,  that 
this  information  may  effectuate  the 
purposes  of  TILA  by  allowing 
consumers  to  compare  more  readily  the 
different  loan  terms  available  to  them, 
and  specifically,  whether,  they  contain 
such  adjustable  or  seasonal  payment 
terms.  In  addition,  consistent  with 
section  1032(a)  of  the  Dodd-Frank  Act, 
the  Bureau  stated  that  this  disclosure 
would  have  ensured  that  the  features  of 
the  transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
of  the  transaction.  The  Bureau  further 
stated  its  belief  in  the  proposal  that  this 
information  may  improve  consumer 
awareness  and  understanding  of 
transactions  involving  residential  * 
mortgage  loans  and  is  in  the  interest  of 
consumers  and  in  the  public  interest. 

One  large  bank  commenter  stated  that 
the  AP  table  and  the  similar  AIR  table 
required  by  proposed  §  1026. 37(j)  are 
vital  for  consumers  and  should  be 
placed  on  the  first  page  of  the  Loan 
Estimate  and  the  Closing  Disclosure.  In 
contrast,  a  credit  union  commented  that 
the  AP  and  AIR  tables  were  too  detailed 
and  would  be  confusing  to  consumers 
and  thus  should  be  eliminated  fi'om  the 
integrated  disclosures  altogether.  The 
Bureau  received  numerous  comments 
from  industry  objecting  to  the 
requirement  that  the  AP  and  AIR  tables 
be  included  on  the  integrated 
disclosures  only  for  certain  transactions 
because  doing  so  requires  programming 
software  for  a  “dynamic”  form.  These 
commenters  noted  that  “static”  forms 
which  are  the  same  for  every 
transaction,  such  as  the  current  RESPA 
GFE  and  RESPA  settlement  statement, 
are  much  less  expensive  to  program. 
These  commenters  opined  that  requiring 
costly  dynamic  forms  would  force 
industry  to  pass  such  costs  on  to  the 
consumer.  Because  the  comments 
concern  the  required  formatting  of  the 
various  parts  of  the  Loan  Estimate,  they 
are  discussed  in  the  section-by-section 
analysis  of  §  1026. 37(o),  below. 

A  document  preparation  company 
commented  that  consumers  may  be 
confused  by  the  requirement  in 
proposed  comment  37(i)-2.iv,  regarding 
seasonal  payments,  to  disclose  the 
months  in  which  payments  are  not 
made.  The  commenter  requested  that 
instead  of  disclosing,  for  example, 

“from  June  to  August,”  the  disclosure 
should  be  “no  payment  from  June  to 
August.”  A  docunient  preparation 
company  further  requested  guidance  on 


how  to  disclose  a  preferred  rate  product 
in  the  AP  table. 

With  respect  to  commenters’ 
suggestions  to  either  move  or  delete  the 
AP  and  AIR  tables  altogether,  based  on 
the  Bureau’s  extensive  consumer  testing 
of  the  integrated  disclosures  generally 
and  the  AP  and  AIR  tables  specifically, 
the  Bureau  believes  that  the  tables 
provide  valuable  information  to 
consumers.  Indeed,  the  Bureau’s  testing 
confirms  that  consumers  relied  on  the 
AP  and  AIR  tables  in  making  decisions 
regarding  competing  loan  products.  See 
Kleimann  Testing  Report  at  144, 196. 

On  the  other  hand,  while  the 
information  disclosed  on  the  AP  and 
AIR  tables  is  important,  the  Bureau  has 
designed  the  integrated  disclosures  to 
place  the  information  that  is  used  most 
and  that  is  the  most  easily 
understandable  by  consumers  on  the 
first  page,  with  more  detailed 
information  provided  on  subsequent 
pages.  See  Kleimann  Testing  Report  at 
xiii.  Moreover,  §  1026.37(b)(6)  requires  a 
statement  on  the  first  page  of  the  Loan 
Estimate  referring  to  the  AP  and  AIR 
tables  if  the  transaction  has  an 
adjustable  interest  rate  or  adjustable 
payment  feature.  Accordingly,  the 
Bureau  declines  either  to  delete  the  AP 
and  AIR  tables  or  to  move  them  to  the 
first  page  of  the  disclosures. 

With  respect  to  commenters’  criticism 
of  the  “dynamic”  nature  of  the  AP  and 
AIR  tables,  the  Bureau  stated  its  belief 
in  the  proposal  that  the  inclusion  of  the 
AP  table  in  all  transactions  would  be 
unduly  distracting  and  confusing  to  a 
consumer  and  could  contribute  to 
information  overload,  especially  if  an 
entire  table  is  included  only  to  be  left 
blank.  Moreover,  requiring  disclosure  of 
the  AP  and  AIR  tables  only  for 
transactions  with  adjustable  interest 
rates  or  adjustable  payment  features 
makes  it  immediately  obvious  when 
transac^ons  have  those  features  and 
therefore  easier  for  consumers  to 
compare  different  loan  products. 

Further,  though  the  Bureau  understands 
that  dynamic  programming  may  be  more 
expensive  for  industry  during  the  initial 
implementation  of  the  integrated 
disclosures,  software  programming  is  a 
one-time  cost  that  does  not  outweigh  the 
expected  benefit  to  consumers  of 
including  the  AP  and  AIR  tables  only 
when  applicable  to  the  transaction. 

With  respect  to  the  disclosure  of 
months  in  which  seasonal  payments  are 
not  made,  while  the  Bureau  understands 
the  commenter’s  concern  over  potential 
confusion,  a  seasonal  payment  loan  is  a 
unique  product  marketed  to  consumers 
who  likely  already  understand  its 
seasonal  nature.  At  the  very  least,  the 
disclosure  of  “June  to  August”  would 
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put  a  consumer  on  notice  of  irregular 
payments  and  encourage  a  confused 
consumer  to  ask  questions  of  the 
creditor  or  settlement  agent  concerning 
the  payment  terms.  Further,  there  is 
limited  space  on  the  Loan  Estimate  and 
a  longer  disclosure  does  not  fit  in  the 
allowable  space.  Regarding  the  request 
for  guidance  on  preferred  rate 
transactions,  consistent  with  existing 
comment  17(cKl)-2.i,  where  the 
creditor  offers  the  consumer  a  preferred 
rate,  the  disclosures  should  reflect  the 
terms  of  the  legal  obligation. 

For  the  reasons  discussed  and 
pursuant  to  the  legal  authority  described 
above  and  in  the  proposal,  the  Bureau 
is  adopting  §  1026.37(i),  comments 
37{il-l  and  -2  substantially  as  proposed 
but  with  minor  modifications  for  clarity, 
and  is  adopting  comments  37(iK5)-l,  -2 
-3,  and  -5  as  proposed.  The  Bureau  is 
adopting  comment  37(i)(5)— 4  as 
proposed  with  a  modification  to  clarify 
that  in  the  example  of  a  fixed  interest 
rate  optional-payment  loan  with 
scheduled  payments  that  result  in 
negative  amortization,  the  maximum 
payment  disclosed  should  be  calculated 
assuming  the  consumer  elects  to  make 
the  periodic  payment  that  would 
increase  the  principal  balance  to  the 
maximum  amount  at  the  latest  time 
possible. 

37(j)  Adjustable  Interest  Rate  Table 

Currently,  TILA  does  not  expressly 
require  disclosure  of  the  interest  rate  for 
closed-end  credit.  However,  as  noted 
above,  for  closed-end  credit  secured  by 
a  dwelling,  TILA  section  128(b)(2)(C)(ii) 
requires  disclosure  of  examples  of  the 
periodic  principal  and  interest  payment 
based  on  changes  to  the  interest  rate, 
including  the  maximum  principal  and 
interest  payment  during  the  life  of  the 
loan.  15  U.'S.C.  1638(b)(2)(C)(ii). 
Regulation  Z  §  1026. 18(s)  currently 
requires,  for  closed-end  credit 
transactions  with  adjustable  intejrest 
rates  secured  by  real  property  or  a 
dwelling,  disclosure  of  examples  of  the 
interest  rate  and  periodic  principal  and 
interest  payments,  including  the 
maximum  of  these  amounts  under  the 
terms  of  the  loan.  For  federally  related 
mortgage  loans,  §  1024.7(d)  of 
Regulation  X  currently  requires  the 
summary  table  on  page  one  of  the 
RESPA  GFE  to  disclose  the  initial 
interest  rate,  labeled  “Your  initial 
interest  rate  is.”  Then  below  another 
row  of  the  summary  table  stating  the 
initial  monthly  payment,  the  RESPA 
GFE  states  whether  the  interest  rate  is 
adjustable  as  an  affirmative  or  negative  • 
answer,  labeled  “Can  your  interest  rate 
rise?”  If  the  answer  is  affirmative,  the 
RESPA  GFE  states  the  maximum 
interest  rate  and  when  the  first  change 


in  the  interest  rate  will  occur  within  the 
following  sentence:  “It  can  rise  to  a 

maximum  of _ %.  The  first  change 

will  be  in  .” 

The  Bureau  stated  its  belief  in  the 
proposal  that  loan  terms  that  can  cause 
the  interest  rate  to  adjust-should  be 
clearly  disclosed  to  consumers.  At  the 
Bureau’s  pre-proposal  consumer  testing, 
participants  generally  stated  that 
information  regarding  potential  changes 
to  the  interest  rate  was  important  in 
their  evaluation  of  a  loan.  Participants 
generally  understood  that  the  interest 
rate  affected  the  amount  of  interest  due 
under  the  loan  and  used  the  information 
regarding  potential  changes  to  the 
interest  rate  to  evaluate  loans.  Although 
proposed  §  1026.37(b)(2)  would  have 
provided  key  information  about  interest 
rate  adjustments,  the  Bureau  stated  in 
the  proposal  that  it  believed  more  detail 
regarding  an  adjustable  interest  rate  is 
important  because  it  would  provide 
consumers  with  additional  information 
regarding  potential  changes  to  the 
interest  and  periodic  payments  that  may 
be  useful  in  evaluating  and  comparing 
loans. 

As  described  in  the  proposal,  the 
Bureau  provided  mortgage  disclosures 
for  adjustable  interest  rate  loans  to 
participants  using  a  prototype  of  an 
“Adjustable  Interest  Rate  Table”  at  its 
consumer  testing.  The  table  displayed 
information  about  the  index  and  margin 
applicable  to  the  loan,  the  initial 
interest  rate,  the  minimum  and 
maximum  interest  rates  during  the  life 
of  the  loan,  the  frequency  of  changes  to 
the  interest  rate,  and  limits  on  the 
interest  rate  changes.  Pcuticipants  in  the 
■  pre-proposal  testing  were  able  to 
understand  that  the  purpose  of  the  table 
generally  was  to  inform  them  about  the 
adjustable  interest  rate  terms  under  the 
loan  and  often  used  the  table  to  compare 
adjustable  rate  loans.  The  table,  as 
proposed,  enabled  consumers  to 
determine  the  interest  rate  terms  of  the 
transaction  and  to  compare  two 
adjustable  rate  loans  with  different 
terms. 

Therefore,  the  Bureau  proposed  to  use 
its  authority  under  TILA  section  105(a), 
section  1032(a)  of  the  Dodd-Frank  Act, 
and,  for  residential  mortgage  loans, 
section  1405(b)  of  the  Dodd-Frank  Act 
to  require  more  detailed  information  • 
regarding  the  terms  of  an  adjustable 
interest  rate  to  be  disclosed  in  a  separate 
table,  called  the  AIR  Table,  under 
proposed  §  1026.37(j).  As  stated  in  the 
proposal,  the  information  regarding  the 
index  and  margin‘applicable  to  the 
interest  rate  changes,  the  lifetime  cap 
and  floor  on  the  interest  rate,  and  limits 
on  interest  rate  adjustments  are  not 
currently  provided  together  to 


consumers  in  a  clear,  readily  visible, 
and  understandable  manner.  Consumers 
can  find  this  information  within  the  • 
promissory  note,  but  the  Bureau  stated 
in  the  proposal  that  consumers  typically 
do  not  receive  the  promissory  note  until 
they  are  at  the  closing  table.  The  Bureau 
stated  its  belief  in  the  proposal  that 
disclosure  of  this  information  in  the 
Loan  Estimate  and  Closing  Disclosure 
will  enable  consumers  to  verify  whether, 
these  terms  have  changed  during  the 
loan  process.  The  Bureau  believed  that 
this  is  especially  important  if  the  index 
and  margin  have  changed  or  the  lifetime 
maximum  interest  rate  has  changed, 
because  such  changes  can  significantly 
affect  the  amounts  of  periodic  payments 
over  the  life  of  the  loan. 

As  described  above  and  in  the 
proposal,  participants  in  the  Bureau’s  ' 
pre-proposal  consumer  testing  used 
much  of  this  information  and  generally 
considered  interest  rate  information  to 
be  an  important  factor  in  evaluating  a 
loan.  Participants  were  able  to  compare 
this  information  between  loans  and 
between  the  disclosures  provided  after 
application  and  prior  to  loan  closing.  As 
stated  in  the  proposal,  the  Bureau 
believed  this  information  may  enable 
consumers  to  understand  and  compare 
credit  terms  more  readily,  effectuating 
the  purposes  of  TILA.  For  similar 
reasons,  the  Bureau  stated  its  belief  that 
this  disclosure  will  ensure  that  the 
features  of  the  transactions  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs,  ^ 
benefits,  and  risks,  in  light  of  the  facts 
and  circumstances,  consistent  with 
section  1032(a)  of  the  Dodd-Frank  Act. 
The  Bureau  also  believed  this 
information  will  improve  consumer 
awareness  and  understanding  of 
transactions  involving  residential 
mortgage  loans  through  the  use  of 
disclosures,  and  is  in  the  interest  of 
consumers  and  in  the  public  interest. 

Proposed  §  1026.37(j)(l)  would  have 
required  disclosure  of  the  index  and 
margin  for  an  adjustable  rate  loan  for 
which  the  interest  rate  will  adjust 
according  to  an  external  index.  For  a 
loan  with  an  interest  rate  that  changes 
based  on  scheduled  or  pre-determined 
interest  rate  adjustments  and  does  not 
also  change  based  on  the  adjustment  of 
an  external  index,  such  as  a  “step-rate” 
product,  proposed  §  1026.37(j)(2)  would' 
have  required  disclosure  of  the  amount 
of  any  adjustments  to  the  interest  rate 
that  are  scheduled  and  their  frequency. 
Pursuant  to  proposed  §  1026.37(j)(3) 
through  (6),  the  table  also  would  have 
required  disclosure  of:  (i)  The  interest 
rate  at  consummation  of  the  loan 
transaction:  (ii)  the  minimum  and 
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maximum  possible  interest  rates  after 
the  introductory  rate  expires:  (iii)  the 
maximum  possible  change  for  the  first 
adjustment  of  the  interest  rate;  (iv)  the 
maximum  possible  change  for 
subsequent  adjustments  of  the  interest 
rate;  (v)  the  number  of  months  after 
interest  for  the  first  regularly  scheduled 
periodic  principal  and  interest  payment 
begins  to  accrue  when  the  interest  rate 
may  first  change;  and  (vi)  the  firequency 
of  subsequent  interest  rate  adjustments. 

Proposed  comment  37(j)-l  would 
have  clarified  that  the  table  required  by 
proposed  §  1026. 37(j)  may  only  be 
provided  in  the  Loan  Estimate  when  the 
interest  rate  may  change  after 
consummation.  The  creditor  is  not 
permitted  to  disclose  the  table  in  the 
Loan  Estimate  if  the  interest  rate  will 
remain  fixed,  even  if  the  table  is  left 
blank.  Proposed  comment  37(j)(l)-l 
would  have  provided  guidance 
regarding  how  the  name  of  the  index 
may  be  shortened.  Proposed  comment 
37{j)(2)-l  would  have  clarified  that  the 
table  discloses  the  infbrmation  required 
by  §  1026.37(j)(2)  only  if  the  loan  does 
not  also  permit  the  interest  rate  to  adjust 
according  to  an  external  index. 

Proposed  comment  37(j)(3)-l  would 
have  provided  guidance  regarding  the 
initial  interest  rate  that  must  be 
disclosed.  Proposed  comment  37(j)(4)-l 
would  have  clarified  how  the  minimum 
interest  rate  should  be  disclosed  if  the 
legal  obligation  does  not  state  a 
minimum  rate.  Proposed  comment 
37(j)(4)-2  would  have  clarified  how  the 
maximum  interest  rate  should  be 
disclosed  if  the  legal  obligation  does  not 
state  a  maximum  interest  rate.  While 
§  1026.30  currently  provides  that  a 
creditor  must  include  a  maximum 
interest  rate  in  any  closed-end  consumer 
credit  contract  secured  by  a  dwelling  for 
which  the  annual  percentage  rate  may 
increase  after  consummation,  that 
section  applies  only  to  transactions 
secured  by  a  dwelling. 

The  disclosure  required  by  proposed 
§  1026.37(j)(4)  applies  to  transactions 
subject  to  §  1026.19(e),  which  includes 
consumer  credit  transactions  secured  by 
real  property,  which  may  not  include  a 
dwelling.  Proposed  comment  37(j)(5)-l 
would  have  clarified  that  if  the  exact 
month  of  the  first  adjustment  to  the 
interest  rate  is  not  known  at  the  time  the 
disclosure  is  provided-,  the  earliest 
possible  month  must  be  discjosed  under 
proposed  §  1026.37(j){6).  Proposed 
comment  37(jK6)-l  would  have 
clarified  that  when  more  than  one  limit 
applies  to  subsequent  adjustments  to'  the 
interest  rate,  the  largest  amount  must  be 
disclosed  under  proposed 
§  1026.37(j)(6).  The  format  required  by 
proposed  §  1026. 37(o),  and  illustrated 


by  proposed  form  H-24,  including 
sample  form  H-24(C)  of  appendix  H, 
would  have  provided  the  information 
required  by  proposed  §  1026. 37(j)  in  a 
concise',  single  table.  This  table  would 
have  appeared  immediately  adjacent  to 
the  AP  table  required  by  proposed 
§  1026. 37(i)  for  loans  that  permit  the 
periodic  principal  and  interest  payment 
to  adjust  based  on  an  adjustment  other 
than  an  adjustment  to  the  interest  rate. 
The  table  would  have  used  concise 
labels  and  bold  subheadings  for 
disclosures  of  the  frequency  of  interest 
rate  changes  and  the  limits  on  interest 
rate  changes.  Based  on  its  testing,  the 
Bureau  stated  its  belief  in  the  proposal 
that  this  format  displays  the  information 
in  a  clear,  readily  visible,  and 
understandable  manner  for  consumers. 

As  it  did  for  the  AP  table,  the  Bureau 
received  comments  generally  criticizing 
or  praising  the  placement  of  the  AIR 
table  on  the  Loan  Estimate.  Comments 
related  to  the  placement  of  the  tables  are 
discussed  in  the  section-by-section 
analysis  of  §  1026. 37{i),  above. 

Moreover,  the  Bureau  received 
comments  from  industry  objecting  to  the 
dynamic  nature  of  the  AIR  table 
disclosure  because  programming  such  a 
form  is  more  expensive  than 
programming  a  static  form.  The  Bureau 
also  received  a  comment  from  a 
document  preparation  company  stating 
that  referring  to  the  Adjustable  Interest 
Rate  table  as  the  “AIR”  table  would  be 
confusing  to  industry  because  AIR  is  an 
acronym  already  used  to  refer  to 
Appraiser  Independence  Requirements. 
A  national  trade  association 
representing  mortgage  lenders 
commented  that  disclosing  the  index 
plus  a  margin  is  not  useful  for 
consumers  and  §  1026.37(j)(l)  should 
instead  require  disclosure  of  the  index 
value  plus  the  margin.  A  trade 
association  representing  mortgage 
lenders  commented  that  disclosure  of 
the  initial  interest  rate  in  the  AIR  table  - 
pursuant  to  §  1026.37{j)(3)  would 
conflict  with  the  requirement  in 
proposed  §  1026.37(b)(2)  to  disclose  the 
fully-indexed  rate  in  the  Loan  Term's 
table  and  would  therefore  confuse 
consumers.  A  trade  association 
representing  mortgage  lenders 
commented  that  the  starting  date  for 
calculating  the  first  month  in  which  the 
interest  rate  may  change  pursuant  to 
proposed  §  1026.37(j)(5)(i)  was 
inconsistent  with  the  starting  date  under 
proposed  §  1026.37(b)(8)  for  disclosure 
of  changes  to  the  interest  rate  in  the 
Loan  Terms  section  of  the  Loan 
Estimate.  A  document  preparation 
company  commenter  suggested  that 
proposed  §  1026.37(j)(6)  seems  to 


presume  that  interest  rate  cap 
adjustments  would  be  equal  for  interest 
rate  increases  and  for  interest  rate 
decreases.  The  commenter  noted  that 
this  may  not  always  be  the  case  and 
requested  guidance  on  how  to  disclose 
caps  that  differ  for  interest  rate  increases 
and  decreases.  The  comments  related  to 
proposed  §  1026. 37(o)  as  they  affect  the 
formatting  of  the  various  parts  of  the 
Loan  Estimate  will  be  discussed  in  the 
section-by-section  analysis  of  that 
provision. 

With  respect  to  the  dynamic  nature  of 
the  table,  as  more  fully  discussed  above 
with  respect  to  the  AP  table  in 
§  1026. 37(i),  the  Bureau  believes  that  the 
inclusion  of  a  blank  AIR  table  in 
transactions  where  it  is  not  applicable 
would  be  unduly  distracting  and 
confusing  to  a  consumer  and  potentially 
cause  information  overload.  Further,  the 
dynamic  nature  of  the  form  may  better 
enable  consumers  to  compare  different 
loan  products.  Though  it  may  be  more 
costly  for  industry  to  implement 
dynamic  forins,  the  one-time  cost  of 
implementation  does  not  outweigh  the 
consumer  benefit  of  a  dynamic  AIR 
table.  Accordingly,  the  Bureau  is 
adopting  comment  37(j)-l  as  proposed. 
Regarding  the  acronym  “AIR,”  the 
Bureau  received  such  a  comment  from 
only  one  source  and  does  not  believe 
that  the  acronym  AIR  as  referring  to 
Appraiser  Independence  Requirements 
is  comrhon  enough  to  cause  confusion 
with  the  Adjustable  Interest  Rate  table 
acronym  for  consumers.  The  Bureau 
does  not  believe  that  industry  will  be 
confused  by  using  the  acronym  in  the 
context  of  the  disclosures.  Accordingly, 
the  Bureau  declines  to  revise  the 
heading  for  the  AIR  table. 

Regarding  the  requirement  in 
§  1026.37(j)(l)  that  the  index  and  margin 
be  disclosed,  the  disclosure  required  is 
the  index  and  not  the  index  value, 
because  the  index  value  for  an 
adjustable  rate  loan  will  change  over  the 
life  of  the  loan  and  the  Bureau  believes 
it  is  useful  for  the  consumer  to 
understand  that  his  or  her  interest  rate 
is  a  function  of  an  index  plus  a  margin. 
Moreover,  the  only  index  value  that 
could  be  disclosed  on  the  Loan  Estimate 
is  the  value  on  the  date  of  the  disclosure 
which  is  not  useful  to  the  consumer. 

The  Bureau  continues  to  believe  that 
requiring  disclosure  of  the  external 
index  used  to  determine  an  interest  rate 
for  an  adjustable  rate  loan  will  benefit 
consumers  and  effectuate  the  purposes 
of  both  TILA  and  RESPA  and 
accordingly  is  finalizing  §  1026.37(j)(l) 
as  proposed. 

With  respect  to  the  comment  that 
disclosure  of  the  initial  interest  rate 
would  conflict  with  the  disclosure  of 
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the  interest  rate  required  by 
§  1026.37(b)(2),  as  discussed  more  fully 
in  the  section-by-section  analysis  of 
§  1026.37(b)(2),  the  disclosure  required 
in  the  Loan  Terms  table  under 
§  1026.37(b)(2)  is  the  initial  interest  rate 
and  not  the  fully-indexed  rate  as  some 
commenters  believed.  Accordingly, 
there  is  no  conflict  between  the  rates 
disclosed  to  the  consumer  in  the  Loan 
Terms  and  AIR  sections  of  the  Loan 
Estimate.  With  respect  to  caps  being 
different  for  interest  rate  increases  and 
decreases,  §  1026.37(j)(6)  requires 
disclosure  of  the  maximum  possible 
change  that  applies  to  the  interest  rate 
adjustments.  Accordingly,  a  creditor 
would  disclose  the  greater  of  the  limits 
under  §  1026.37(i)(6). 

Regarding  the  beginning  date  for 
calculating  the  first  month  in  which  the 
interest  rate  may  change  pursuant  to 
§  1026.37(j)(5)(i),  as  discussed  more 
fully  in  the  section-by-section  analysis 
of  §  1026.37(b)(8),  the  starting  date  for 
calculations  related  to  the  interest  rate 
is  different  from  those  related  to 
payments  because  interest  payments  are 
made  in  arrears  in  most  mortgage  loan 
transactions.  The  beginning  date  for  the 
time  required  to  be  disclosed  in  the 
disclosure  required  by  §  1026.37(j)(5)(i) 
emd  that  for  the  disclosure  required  by 
§  1026.37(b)(8)(i)  is  intended  to  be  the 
same  date.  However,  to  provide 
additional  clarity,  the  Bureau  is  revising 
the  language  in  fiqal  §  1026.37(j)(5)(i)  to 
conform  to  the  language  in  final 
§  1026.37(b)(8)(i). 

The  Bureau  did  not  receive  any 
comments  regarding  proposed 
§  1026.37(j)(2),  (3).  (4).  or  (6).  The 
Bureau  is  adopting  §  1026. 37(j),  (j)(l), 
(j)(2).(j)(3),  (j)(4),  and  (j)(6)  substantially 
as  proposed,  with  minor  modifications 
for  clarity.  The  Bureau  is  revising 
§  1026.37(j)(5)  as  described  above,  based 
on  the  legal  authority  described  above 
and  in  the  proposal.  The  Bureau  did  not 
receive  any  comments  regarding  any  of 
proposed  comments  37(j)(l)-l,  37(j)(2)- 
1.  37(j)(3)-l.  37(j)(4)-l  or -2.  37(j)(5)-l. 
or  37(j)(6)-l.  Accordingly,  the  Bureau  is 
adopting  those  comments  substantially 
as  proposed,  with  minor  modifications 
for  clarity  to  comments  37(j)-l,  37(j)(4)— 
1  and  -2,  and  37(j)(5)-l. 

37(k)  Contact  Information 

Under  TILA  section  128(a)(1)  and 
Regulation  Z  §  1026.18(a),  the  TILA 
disclosures  must  include  the  identity  of 
the  creditor.  Comment  18(a)-l  clarifies 
that  the  “identity”  of  the  creditor  must 
include  the  name  of  the  creditor,  but 
may  also  include  the  creditor’s  address 
and/or  telephone  number.  As  stated  in 
appendix  C  to  Regulation  X,  the  RESPA 
GF^  must  include  the  name,  address. 


phone  number,  and  email  address  (if 
any)  of  the  loan  originator. 

TILA,  RESPA,  and  their  implementing 
regulations  do  not  currently  require  the 
disclosure  of  contact  information  for  the 
individual  loan  officer,  however. 
Therefore,  the  Bureau  proposed  to 
require  that  the  Loan  Estimate  contain 
certain  contact  information  for  the  loan 
officer  as  set  forth  in  proposed 
§  1026.37(k)  based  on  its  authority 
under  TILA  section  105(a),-  RESPA 
section  19(a),  Dodd-Frank  Act  section 
1032(a),  and,  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b). 
The  Bureau  stated  in  the  proposal  that 
it  believed  this  contact  information  will 
effectuate  the  purposes  of  TILA  and 
RESPA  by  facilitating  the  informed  use 
of  credit  and  ensuring  that  consumers 
are  provided  with  greater  and  more 
timely  information  on  the  costs  of  the 
settlement  process.  The  Bureau  further 
stated  its  belief  that  providing 
consumers  with  multiple  types  of 
contact  information  for  the  loan  officers 
with  whom  they  interact  on  the 
transaction  will  allow  consumers  easier 
access  to  information  relevant  to  the 
transaction  (including  costs),  which  in 
turn  ensures  that  the  features  of  the 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  transaction  in  light 
of  the  facts  and  circumstances, 
consistent  with  Dodd-Frank  Act  section 
1032(a).  Moreover,  the  Bureau  believed 
that  such  disclosure  will  improve 
consumers’  awareness  and 
understanding  of  residential  mortgage 
transactions,  which  is  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b). 

In  light  of  the  differing  requirements 
under  TILA  and  RESPA  with  regard  to 
the  types  of  contact  information 
disclosed  on  the  early  TILA  disclosure 
and  RESPA  GFE,  respectively,  the 
Bureau  also  proposed  §  1026. 37(k)  based 
on  its  mandate  under  sections  1032(f), 
1098,  and  llOOA  of  the  Dodd-Frank  Act 
to  propose  rules  and  forms  that  combine 
the  disclosures  required  under  TILA 
and  sections  4  and  5  of  RESPA  into  a 
single,  integrated  disclosure  for 
mortgage  loan  transactions  covered  by 
those  laws.  As  discussed  above, 
appendix  C  to  Regulation  X  states  that 
the  RESPA  GFE  must  include  the  name, 
address,  phone  number,  and  email 
address  (if  any)  of  the  loan  originator. 
Accordingly,  as  part  of  the  Bureau’s 
statutory  mandate  to  integrate  the  TILA 
and  RESPA  disclosures,  the  Bureau 
stated  in  the  proposal  that  it  must 
integrate  the  disclosures  currently  ‘ 
required  under  Regulation  X  with  the 


TILA-mandated  disclosures  of  the 
creditor’s  identity,  discussed  above. 
Furthermore,  TILA  section 
129B(b)(l)(B),  15  U.S.C.  1639b(b)(l)(B), 
which  was  added  by  section  1402(a)(2) 
of  the  Dodd-Frank  Act,  mandates  that 
each  mortgage  originator  include  on  all 
loan  documents  any  unique  identifier  of 
the  mortgage  originator  provided  by  the 
Nationwide  Mortgage  Licensing  System 
and  Registry  (NMLSR  or  NMLS).  TILA 
section  129B(b)(l)(B)  has  been 
implemented  in  a  separate  rulemaking, 
the  Bureau’s  2013  Loan  Originator  Final 
Rule,  78  FR  11279  (Feb.  15,  2013),  as 
§  1026.36(g). 

The  Bureau  proposed  to  use  its 
authority  under  TILA  section  105(a)  and 
Dodd-Frank  Act  sections  1032(a)  and, 
for  residential  mortgage  loans,  1405(b) 
of  the  Dodd-Frank  Act  to  propose 
§  l026.37(k)  for  transactions  subject  to 
proposed  §  1026.19(e).  Proposed 
§  1026. 37(k)  would  have  required 
creditors  to  provide  certain  contact  and 
licensing  information  for  themselves, 
the  mortgage  broker,  and  their 
respective  loan  officers,  as  applicable.  In 
the  proposal,  the  Bureau  stated  its 
expectation  to  harmonize  the  final  rule 
with  the  rulemaking  implementing 
TILA  section  129B(b)(l)(B). 

The  Bureau  stated  its  belief  in  the 
proposal  that  requiring  on  the  Loan  ‘ 
Estimate  the  disclosure  of  the  name  and 
NMLSR  identification  number  (NMLSR 
ID)  number,  if  any,  for  the  creditor, 
mortgage  broker,  and  the  loan  officers 
employed  by  such  entities,  as  applicable 
(or,  if  none,  the  license  number  or  other 
unique  identifier,  if  any,  issued  by  the 
applicable  State,  locality,  or  other 
regulatory  body  with  responsibility  for 
licensing  and/or  registering  such 
entity’s  or  individual’s  business 
activities)  may  provide  consumers  with 
the  information  they  need  to  conduct 
the  due  diligence  necessary  to  ensure 
that  any  creditor,  mortgage  broker,  and 
associated  loan  officer  selected  to 
originate  the  loan  is  appropriately 
licensed.  The  Bureau  further  stated  its 
belief  that  having  this  information  may 
help  consumers  assess  the  risks 
associated  with  services  and  service 
providers  retained  in  connection  with 
the  transaction,  which  in  turn  promotes 
the  informed  use  of  credit  (consistent 
with  TILA  section  105(a)),  ensures  that 
consumers  are  provided  with  greater 
and  more  tipiely  information  on  the 
costs  of  the  settlement  process 
(consistent  with  RESPA  section  19(a)), 
ensures  that  the  features  of  the 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  transaction  in  light 
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of  the  facts  and  circumstances 
(consistent  with  Dodd-Frank  Act  section 
1032(a)),  and  improves  consumers’ 
awareness  and  understanding  of 
residential  mortgage  transactions,  which 
is  in  the  interest  of  consumers  and  the 
public  (consistent  with  Dodd-Frank  Act 
section  1405(b)). 

Thus,  under  the  master  heading 
“Additional  Information  About  This 
Loan,”  proposed  §  1026.37(k)(l)  would 
have  required  the  name  and  NMLSR  ID, 
if  any,  for  the  creditor  and  the  mortgage 
broker,  if  applicable.  Proposed 
§  1026.37(k)(2)  would  have  required  the 
name  and  NMLSR  ID  for  the  loan  officer 
associated  with  the  creditor  and 
mortgage  broker  identified  in  proposed 
§  1026.37(k)(l),  if  applicable.  In  the 
event  the  creditor,  mortgage  broker,  or 
individual  loan  officer  has  not  been 
assigned  an  NMLSR  ID,  proposed 
§  1026.37(k)(l)  and  (2)  would  have 
required  the  license  number  or  other 
unique  identifier  issued  by  the 
applicable  jurisdiction  or  regulating 
body  with  which  the  creditor  or 
mortgage  broker  is  licensed  and/or 
registered  to  be  disclosed,  if  any. 
Proposed  §  1026.37(k)(3)  would  have 
required  an  email  address  and  phone 
number  for  each  loan  officer  identified 
in  proposed  §  1026.37(k)(2). 

Proposed  comment  37(k)-l  would 
have  provided  a  description  of  the 
NMLSR  ID.  Proposed  comment  37(k)-l 
also  referenced  provisions  of  the  Secure 
and  Fair  Enforcement  for  Mortgage 
Licensing  Act  of  2008  (SAFE  Act) 
requiring  individuals  to  register  or 
obtain  a  license  through  the  NMLSR, 
and  clarifies  that  the  information 
required  in  §  1026.37(k)(l)  and  (2)  must 
be  provided  for  any  creditor,  mortgage 
broker,  and  loan  officer  that  has 
obtained  an  NMLSR  ID.  Proposed 
comment  37(k)-2  would  have  provided 
clarification  as  to  the  nature  of  the 
license  or  other  unique  identifier  that  is 
to  be  disclosed  in  the  event  the  creditor, 
mortgage  broker,  or  individual  loan 
officer  has  not  been  assigned  an  NMLSR 
ID.  Proposed  comment  37(k)-3  would 
have  clarified  that  the  loan  officer  is  the 
individual  who  interacts  most 
frequently  with  the  consumer  and  who 
has  an  NMLSR  identification  number  or, 
if  none,  a  license  number,  or  other 
unique  identifier  to  be  disclosed  under 
proposed  §  1026.37(k)’(2),  as  applicable. 

Several  trade  associations 
representing  mortgage  lenders  requested 
guidance  on  whether  a  creditor  could 
provide  a  general  email  address  and 
phone  number  for  the  creditor  or  loan 
originator  organization,  rather  than  for 
an  individual  loan  officer  in  the  event 
that  the  individual  loan  officer  were 
unavailable.  Two  GSEs  commented  and 


stated  in  an  ex  parte  meeting  that 
disclosure  of  a  State  license 
identification  number  or  other  unique 
identifier  will  not  beoiseful  to  industry 
or  consumers  without  stating  the  State 
or  locality  which  issued  the  license. 

With  respect  to  the  commenter’s 
request  to  provide  a  general  phone 
number  or  email  address,  the  Bureau 
believes  that  providing  such  a  general 
phone  number  or  email  address  for  the 
loan  officer’s  lender  or  mortgage  broker, 
as  applicable,  would  comply  with 
§  1026,37(k)(3)  if  no  such  information  is 
generally  available  for  the  loan  officer 
and  is  adding  comment  37(k)-4  to  that 
effect.  The  Bureau  is  otherwise  adopting 
§  1026.37(k)(3)  as  proposed. 

In  response  to  the  comment  that 
disclosure  of  a  State  license 
identification  number  would  be  more 
useful  with  a  disclosure  of  which  State 
issued  the  license,  the  Bureau  is 
revising  §  1026.37(k)(l)  and  (2)  to 
require  the  disclosure  of  the 
abbreviation  for  the  State  of  the 
applicable  jurisdiction  before  the  word 
“License”  in  the  disclosure  required  by 
§  1026.37(k)(2).  The  Bureau  is  also 
revising  §  1026.37(k)(2)  to  clarify  that 
the  loan  officer  must  be  disclosed  for 
both  the  creditor  and  the  mortgage 
broker,  if  there  is  a  mortgage  broker  in 
the  transaction.  The  Bureau  is  further 
revising  comment  37(k)-2  to  clarify  how 
to  disclose  the  State  abbreviation. 

FoP'the  reasons  discussed  and 
pursuant  to  the  legal  authority  described 
above,  the  Bureau  is  adopting 
§  1026.37(k)(2)  and  comment  37(k)-2  as 
revised  to  clarify  the  requirement  to 
disclose  the  loan  officer  for  both  the 
creditor  and  the  mortgage  broker,  if  any, 
and  is  further  revising  §  1026.37(k)(l), 
(2)  and  comment  37(k)-2  to  require 
disclosure  of  the  abbreviation  for  the 
applicable  State  issuing  a  license 
identification.  The  Bureau  is  also 
makihg  a  technical  revision  to 
§  1026.37(k)(l)  to  remove  the 
requirement  to  disclose  the  name  of  the 
primary  contact  for  the  consumer 
because  that  requirement  is  already  in 
§  1026.37(k)(2).  The  Bureau  is  adopting 
§  1026.37(k)(3)  as  proposed.  The  Bureau 
is  adopting  comments  37(k)— 1  and  -3 
substantially  as  proposed  but  with 
minor  modifications  for  clarity.  The 
Bureau  is  adding  comment  37(k)-4  to 
permit  disclosure  of  a  general  email 
address  and  phone  number  under 
limited  circumstances.  The  Bureau 
believes  that  final  §  1026. 37(k)  and  its 
accompanying  commentary  are 
consistent  with  §  1026.36(g)  as  adopted 
by  the  2013  Loan  Originator  Final  Rule, 
which  implemented  TILA  section 
129B(b)(l)(B)  and  requires  a  loan 
originator  organization  to  include  its 


name  and  NMLSR  ID  as  well  as  the 
name  and  NMLSR  ID  of  any  individual 
loan  originator  with  primary 
responsibility  for  the  loan  origination  on 
certain  specified  loan  documents  for  all 
consumer  credit  transactions  secured  by 
a  dwelling. 

37(1)  Comparisons 

TILA  generally  focuses  on  disclosing 
the  long-term  cost  of  credit.  However, 
many  of  the  disclosures  required  by  the 
statute. have  proven  confusing  for 
consumers.  As  discussed  below  and  iij 
part  II.D  above.  Federal  agencies  have 
long  recognized  that  certain  statutorily- 
required  disclosures,  such  as  the  finance 
charge  and  amount  financed,  are  of 
limited  effectiveness  for  communicating 
the  cost  of  credit  to  consumers  and  that, 
in  some  cases,  the  disclosures  hinder 
consumers’  ability  to  understand  their 
credit  terms.  One  problem  with  the 
TILA  disclosures  is  consumer  confusion 
between  common  contract  terms,  such 
as  interest  rate  and  loan  amount,  and 
the  required  statutory  disclosures  such 
as  the  annual  percentage  rate  and  the 
amount  financed.  For  example,  the 
Board-HUD  Joint  Report  and  consumer 
testing  conducted  by  the  Board  and  the 
Bureau  indicate  consumer  confusion 
exists  over  the  difference  between  the 
contract  interest  rate  and  the  annual 
percentage  rate  (APR),  in  part  because 
both  are  expressed  in  the  form  of  a  rate 
and  in  part  because  of  the  difficulty  in 
communicating  to  consumers  the 
meaning  of  the  APR.  The  TILA 
disclosures  also  focus  on  the  cost  of 
credit  based  on  the  loan’s  contractual 
term,  which  for  mortgages  is  typically 
15  or  30  years.  Because  many 
consumers  do  not  hold  their  mortgages 
to  term,  the  TILA  disclosures  do  not 
accurately  reflect  the  cost  of  credit  in 
these  circumstances.  As  discussed 
below  and  in  part  III  above,  the  results 
of  the  Bureau’s  consumer  testing  is 
consistent  with  these  concerns. 

The  Bureau  believes  that  providing 
consumers  with  useful  tools  to  compare 
loans  is  critical  to  carrying  out  the 
purposes  of  TILA,  RESPA,  and  the 
Dodd-Frank  Act.  Accordingly,  for  the 
reasons  described  below,  the  Bureau 
grouped  several  key  metrics  together  on 
the  first  page  of  the  Loan  Estimate  and 
shifted  others  to  the  last  page  of  the 
Loan  Estimate.  In  addition,  the  Bureau 
provided  certain  items  only  on  the 
Closing  Disclosure  because  they  are  less 
useful  to  consumers  early  in  the  lending 
process  and  create  the  risk  of 
undermining  the  effectiveness  of  the 
Loan  Estimate.  The  forms  focused  on 
presenting  the  basic  loan  terms  and  risk 
features  to  consumers  first,  because 
these  disclosures  are  critical  to 
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evaluating  affordability  and  facilitating 
comparison  of  loans  and  are  readily 
understandable  to  consumers,  unlike 
other  statutory  disclosures.  The  Bureau 
adopted  this  approach  to  the  TILA 
disclosures  because  consumer  testing 
conducted  by  the  Bureau,  as  well  as 
prior  testing  conducted  by  the  Board, 
strongly  indicates  that  consumers 
benefit  from  a  disclosure  that  highlights 
loan  terms  that  are  understandable  and 
useful  to  consumers  in  evaluating  the 
costs  of  credit  and  consiuners’  ability  to 
afford  those  costs,  such  as  the  interest 
rate,  monthly  payment  amount,  and 
amount  of  cash  needed  to  close  the  loan, 
and  deemphasizes  terms  that  have 
proven  confusing  or  of  limited  use  to 
consumers.  See  Kleimann  Testing 
Report  at  297-304. 

Based  on  research  regarding  consumer 
comprehension  and  behavior  and  the 
results  of  the  Bureau’s  consumer  testing, 
the  Bureau  believes  that  the  disclosure 
of  the  total  payments  (of  principal, 
interest,  mortgage  insurance,  and  loans 
costs)  a  consumer  will  have  made 
through  the  end  of  the  60th  month  after 
the  due  date  of  the  first  periodic 
payment  (In  5  Years),  the  annual 
percentage  rate  (APR),  and  the  total 
interest  percentage  (TIP)  calculations  on 
the  final  page  of  the  Loan  Estimate  and 
apart  fit)m  the  key  loan  terms  may 
enhance  the  overall  understanding  of 
the  disclosures.  The  Bureau’s  consumer 
testing  also  confirmed  that  consumers 
are  able  to  locate  the  longer-term 
measures  of  the  cost  of  credit, 
notwithstanding  the  fact  that  the  forms 
shift  those  disclosures  fixim  the  first 
page  of  the  disclosure.  Moreover,  the 
Bureau’s  consumer  testing  suggested 
that  moving  the  disclosure  of  the  APR 
away  from  the  disclosure  of  the  loan’s 
contract  interest  rate  and  placing  the 
APR  with  other  long-term  metrics  may 
reduce  consumer  confusion  and 
highlight  the  APR  as  a  special  tool  for 
comparing  costs  over  time.  See 
Kleimann  Testing  Report  at  297-304. 

Accordingly,  proposed  §  1026.37(1) 
would  have  required  creditors  to 
disclose  a  table  containing  information 
required  by  TILA  section  128(a)(4),  (5), 
(8),  and  (19):  (1)  The  total  payments 
(principal,  interest,  mortgage  insmrance, 
and  loan  costs)  a  consumer  will  have 
made  through  the  end  of  the  60th  month 
after  the  due  date  of  the  first  periodic 
payment  (In  5  Years);  (2)  the  APR;  and 
(3)  the  total  interest  percentage  (TIP),  as 
described  in  §  1026.37(1)(1)  through  (3). 
The  table  would  have  appeared  under 
the  master  heading  “Additional 
Information  About  This  Loan,”  with  the 
heading  “Comparisons,”  along  with  the 
statement,  “Use  these  measures  to 
compare  this  loan  with  other  loans.” 


The  comparisons  table  would  have 
appeared  on  the  final  page  of  the  Loan 
Estimates  apart  ft-om  the  key  loan  terms 
identified  on  the  first  page  of  the  Loan 
Estimate.  See  proposed  §  1026.37(o)  and 
proposed  form  H-24. 

37(1)(1)  in  Five  Years 
The  Bureau’s  Proposal 

The  total  of  payments  disclosure  has 
been  confusing  for  consumers  during 
consumer  testing.  For  example, 
consumer  testing  conducted  for 
purposes  of  the  Board’s  2009  Closed- 
End  Proposal  found  that  many 
consumers  did  not  understand  the  total 
of  payments  disclosure  and  that,  even 
when  consumers  understood  the 
meaning,  most  did  not  consider  it 
important  in  their  decision-making 
process.  Macro  2009  Closed-End  Report 
at  V,  11.  Based  on  the  Board’s  testing 
and  prior  research  about  the  total  of 
payment  disclosure,  the  Bureau 
considered  alternative  metrics  that 
might  prove  more  useful  to  consumers. 

As  discussed  above,  one  problem  with 
the  TILA-required  disclosures  is  that 
they  are  calculated  over  the  entire 
length  of  the  loan,  although  consumers 
may  typically  only  hold  mortgage  loems 
for  five  to  seven  years  before  selling  the 
property  or  refinancing.  Accordingly, 
the  total  of  payments  over  the  life  of  the 
'loan  is  such  a  large  number  that 
consumers  often  find  it  overwhelming 
or  unrealistic,  and  therefore  not  a 
meaningful  disclosure  of  the  cost  of 
credit. 

Furthermore,  the  total  of  pa3mients 
over  the  life  of  the  loan  does  not  provide 
an  accurate  basis  for  identifying  the 
lowest  cost  loan  for  the  time  a  consumer 
may  actually  hold  the  loan.  The  Bureau 
also  recognized  that  simply  providing 
one  disclosure  would  not  give 
consumers  an  accurate  view  of  how 
much  their  pajrments  actually  reduce 
the  principal  balance  of  the  loan,  which 
would  help  consumers  pick  the  loan 
that  puts  them  in  the  best  financial 
position  after  the  five  to  seven  year 
mark  if  they  do  not  sell  the  property  or 
refinance.  Accordingly,  the  Bureau 
developed  a  two-element  disclosure. 

First,  proposed  §  1026.37(l)(l)(i) 
would  have  required  the  creditor  to 
disclose  the  dollar  amount  of  the  total 
principal,  interest,  mortgage  insurance, 
and  loan  costs  (disclosed  pursuant  to 
proposed  §  1026.37(1)1  scheduled  to  be 
paid  through  the  end  of  the  60th  month 
after  the  due  date  of  the  first  periodic 
payment,  expressed  as  a  dolleir  amount, 
along  with  the  statement  “Total  you  will 
have  paid  in  principal,  interest, 
mortgage  insurance,  and  loan  costs.” 
Proposed  comment  37(l)(l)(i)— 1  would 


have  clarified  that  the  amount  disclosed 
pursuant  to  §  1026.37(l)(l)(i)  is  the  sum 
of  principal,  interest,  mortgage 
insurance,  and  loan  costs  scheduled  to 
be  paid  through  the  end  of  the  60th 
month  after  the  due  date  of  the  first 
periodic  payment.  The  comment  also 
would  have  clarified  that,  for  purposes 
of  §  1026.37(l)(l)(i),  interest  is 
calculated  using  the  fully-indexed  rate 
at  consummation  and  includes  any 
prepaid  interest.  The  comment  would 
have  further-provided  that,  for  purposes 
of  §  1026.37(l)(l)(i),  the  creditor 
assumes  that  the  consumer  makes  - 
payments  as  scheduled  and  on  time.  In 
addition,  proposed  comment  37(l)(l)(i)- 
1  would  have  provided  that,  for 
purposes  of  §  1026.37(l)(l)(i),  mortgage 
insurance  is  defined  pursuant  to 
comment  37(c)(l)(i)(C)-l,  and  includes 
prepaid  or  escrowed  mortgage 
insurance,  and  that  loan  costs  are  those 
costs  disclosed  pursuant  to  §  1026.37(f). 
Proposed  comment  37(l)(l)(i)-2  would 
have  provided  guidance  to  creditors  on 
calculating  principal  and  interest 
disclosures  for  loans  with  negative 
amortization  features.  Proposed 
§  1026.37(l)(l)(i)  would  have 
implemented  the  requirements  of  TILA 
section  128(a)(5)  and  (8)  for  transactions 
subject  to  proposed  §  1026.19(e).  The 
Bureau  proposed  to  modify  the  total  of 
payments  disclosure  to  reflect  the  total 
payments  over  five  years,  rather  than 
the  life  of  the  loan,  on  the  Loan  Estimate 
provided  to  consumers  near  the  time  of 
application.  The  Bureau  proposed  this 
modification  pursuant  to  its  authority 
under  TILA  section  105(a),  Dodd-Frank 
Act  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b). 

Second,  proposed  §  1026.37(l)(l)(ii) 
would  have  required  the  creditor  to 
disclose  the  dollar  amount  of  principal 
scheduled  to  be  paid  through  the  end  of 
the  60th  month  after  the  due  date  of  the 
first  periodic  payment,  expressed  as  a 
dollar  amount,  along  with  the  statement 
“Principal  you  will  have  paid  off.’’ 
Proposed  comment  37(l)(l)(ii)-l  would 
have  clarified  that  the  disclosure 
required  by  proposed  §  1026.37(l)(l)(ii) 
is  calculated  in  the  same  manner  as  the 
disclosure  required  by  proposed 
§  1026.37(l)(l)(i),  provided,  however, 
that  the  disclosed  amount  reflects  only 
the  total  payments  to  principal  through 
the  end  of  the  60th  month  after  the  due 
date  of  the  first  periodic  payment. 

Comments 

In  response  to  the  proposal,  a  number 
of  commenters  favored  the  disclosure. 
Several  trade  association  commenters 
noted  that  the  “In  5  Years”  disclosure 
is  on  the  Loan  Estimate,  and  the  Total 


Federal  Register/ Vol.  78,  No.  251/Tuesday,  December  31,  2013/Rules  and  Regulations 


79977 


of  Payments  disclosure  is  on  the  Closing 
Disclosure.  According  to  these 
commenters,  the  Bureau  should  require 
only  the  more  useful  disclosure  in  order 
to  improve  consistency,  enhance  the 
ability  of  consumers  to  compare  the 
Loan  Estimate  with  the  Closing 
Disclosure,  and  reduce  compliance 
burden. 

One  industry  commenter  argued  that 
this  disclosure  would  further  confuse 
consumers  regarding  the  costs  and 
interest  associated  with  a  loan.  Another 
industry  commenter  argued  that  this 
disclosure  is  misleading  and  wasteful  if 
the  loan  terms  extend  beyond  five  years. 
A  trade  association  commenter  favored 
eliminating  this  disclosure,  arguing  that 
the  Loan  Estimate  is  already  long 
enough  and  that  this  would  help  reduce 
information  overload.  Several  consumer 
advocacy  group  commenters  stated  that 
the  “In  5  Years”  disclosure  would  not 
help  consumers  differentiate  between 
high  cost  and  low  cost  loans  because  the 
cost  of  the  loan  depends  on  whether  and 
how  the  closing  costs  are  financed,  and 
that  the  disclosure  needs  to  account  for 
whether  the  consumer  finances  the 
closing  costs  and  to  convey  the  impact 
of  prepaid  finance  charges.  One 
industry  commenter  suggested  that  the 
Bureau  should  add  back  the  Total  of 
Payments  disclosure  to  the  Loan 
Estimate  in  order  to  more  credibly, 
reliably,  and  accurately  reflect  the  loan’s 
total  cost  and  create  more  consistency 
between  the  Loan  Estimate  and  Closing 
Disclosure. 

Some  commenters  raised  concerns 
about  how  to  calculate  this  disclosure 
and  sought  clarification  with  respect  to 
adjustable  rate  mortgage  loans.  One 
industry  commenter  argued  that 
calculating  the  disclosure  based  on  the 
fully-indexed  rate  fails  to  account  for  a 
situation  where  the  interest  rate  begins 
to  adjust  before  the  60th  payment,  and 
that  the  use  of  the  fully-indexed  rate 
will  give  consumers  inaccurate 
information  regarding  the  true 
economics  of  their  mortgage  loan,  which 
is  very  important  for  consumers  who  do 
not  plan  to  keep  their  home  for  5  years. 
This  commenter  suggested  that  the 
commentary  be  revised  to  indicate  that 
the  disclosure  be  calculated  using  the 
actual  initial  rate  and  maximum  interest 
rate  at  the  first  and  subsequent 
adjustment  dates.  Several  trade 
association  commenters  argued  that  the 
calculation  of  this  disclosure  should  be 
based  on  the  actual  initial  interest  rate, 
while  assuming  that  the  index  value  in 
effect  at  consummation  will  not  change 
over  the  life  of  the  loan  and  that  the 
interest  rate  will  adjust  as  provided  for 
in  the  legal  obligation.  These 
commenters  also  argued  that  the 


prepaid  interest  on  an  adjustable  rate 
mortgage  loan  should  be  based  on  the 
initial  actual  rate  and  not  the  fully- 
indexed  rate,  and  that  the  amount  of 
mortgage  insurance  included  in  the 
calculation  will  be  affected  by  the 
interest  rate  used  and  whether  it  is 
assumed  to  increase  as  quickly  as 
possible. 

Several  trade  association  commenters 
questioned  the  inclusion  of  loan  costs  in 
the  “In  5  Years”  disclosure,  noting  that 
if  the  final  rule  requires  disclosure  of 
the  APR  and  finance  charge,  using  loan 
costs  for  some  calculations  and  prepaid 
finance  charges  for  others  will 
unnecessarily  increase  compliance 
burden.  These  commenters  also 
questioned  the  definition  of  “loan 
costs”  in  comment  37(l)(l)(i)-l  which 
defines  loan  costs  as  costs  disclosed 
under  §  1026.37(f),  arguing  that  the 
amount  disclosed  would  be  overstated 
because  the  definition  does  not  account 
for  credits  provided  by  the  creditor, 
mortgage  broker,  seller,  or  other  party. 
One  industry  commenter  argued  that  the 
“In  5  Years”  calculation  needs  to 
include  credits  provided  by  the  creditor 
because  if  they  are  not  included,  then 
the  same  mortgage  loan  will  look  more 
expensive  if  it  is  offered  by  a  mortgage 
broker  instead  of  a  mortgage  banker. 

An  industry  commenter  argued  that 
instead  of  displaying  the  principal 
amount  the  consumer  has  paid  in  five 
years,  the  Bureau  should  replace  it  with 
the  remaining  unpaid  principal  balance 
metric  because  it  is  more  meaningful 
and  is  a  better  representation  of 
refinancings,  where  higher  upfront  costs 
are  financed,  resulting  in  a  lower 
principal  amount  paid  over  five  years 
but  a  higher  principal  balance. 

One  industry  commenter  argued  that 
the  “In  5  Years”  disclosure  in  some 
ways  inhibits  the  flexibility  of 
community  banks  that  often  make 
mortgage  loans  with  terms  no  longer 
than  36  months  due  to  interest  rate  risk 
concerns.  This  commenter  argued  that 
the  “In  5  Years”  calculation  should  not 
include  the  balloon  payment,  if 
applicable,  because  that  would  be 
misleading  if  a  consumer  is  seeking  to 
compare  short-term  and  long-term 
loans. 

Final  Rule 

For  the  reasons  discussed  below,  the 
Bureau  is  adopting  §  1026.37(1)(1)  and 
comment  37(l)(lKii)-l  as  proposed. 
Section  1026.37{l)(l)(i)  requires 
disclosure  of  the  total  principal, 
interest,  mortgage  insurance,  and  loan 
costs  scheduled  to  be  paid  through  the 
end  of  the  60th  month  after  the  due  date 
of  the  first  periodic  payment,  expressed 
as  a  dollar  amount,  along  with  the 


statement  “Total  you  will  have  paid  in 
principal,  int^est,  mortgage  insurance, 
and  loan  costs.”  As  discussed  above, 
some  commenters  disfavored  the 
inclusion  of  the  “In  5  Years disclosure 
due  to  concerns  that  it  would  be 
confusing  to  consumers,  would  cause 
information  overload,  and  would  not  be 
valuable  to  consumers  if  the  loan  terms 
extend  beyond  five  years.  Another 
commenter  argued  that  instead  of 
displaying  the  principal  amount  the 
consumer  has  paid  in  five  years,  the 
Bureau  should  replace  it  with  the 
remaining  unpaid  principal  balance 
metric.  However,  as  discussed  in  the 
proposal  and  in  the  Kleimann  Testing 
Report,  consumer  testing  conducted  by 
the  Bureau  indicates  that  consumers  can 
use  the  “In  5  Years”  disclosure  to 
compare  loans  they  are  considering  and 
that,  in  some  instances,  these 
disclosures  increase  consumers’ 
understanding  of  loan  costs.  See 
Kleimann  Testing  Report  at  xxvii,  297- 
299;  77  FR  51116,  51222-51223.  The 
“In  5  Years”  disclosure  shows  how 
much  will  be  paid  in  total  and  the 
amount  of  principal  that  will  be  paid  off 
in  the  five  years  after  the  loan  closes, 
which  is  roughly  the  time  period  the 
average  consumer  stays  in  a  loan.  In 
addition,  the  Bureau  believes  that  it  is 
a  more  accessible  time  period  for 
consumers  than  the  life  of  the  loan 
(typically  30  years),  which  is  used  in 
other  disclosures,  such  as  the  current 
TILA  “Total  of  Payments”  disclosure. 
Most  participants  at  the  Bureau’s 
consumer  testing  used  the  total 
payments  and  the  principal  paid 
components  of  the  “In  5  Years” 
disclosure  to  compare  the  loan  with  the 
other  loan  they  were  considering  and, 
sometimes,  to  increase  their 
understanding  of  loan  costs.  See 
Kleimann  Testing  Report  at  297-299.  ^ 
Consumer  participants  understood  the 
relationship  of  principal  and  interest 
and  generally  wanted  to  choose  loans 
with  more  principal  paid  off  during  the 
first  five  years.  For  example,  some 
consumers  who  did  not  understand 
from  page  one  of  the  Loan  Estimate  that 
a  loan  provided  for  interest  only 
payments  for  a  specified  period  wbre 
able  to  recognize  that  they  would  be 
making  interest  only  payments  as  a 
result  of  the  principal-paid  component 
of  the  “In  5  Years”  disclosure.  Several 
industry  participants  statgd  that  this 
disclosure  covered  a  manageable  period 
of  time  that  could  be  useful  to 
participants.  See  Kleimann  Testing 
Report  at  299. 

Industry  feedback  provided  in 
response  to  the  Bureau’s  Small  Business 
Review  Panel  Outline  and  in  comments 
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stated  that  implementation  of  the  “In  5 
Years”  disclosure  will  require 
additional  training  and  systems 
changes,  and  that  it  is  unclear  whether 
the  disclosure  will  assist  consumers. 
Most  industry  participants  in  the 
Bureau’s  consumer  testing  did  not  think 
that  consumers  would  want  to  know  the 
information  in  the  disclosure,  and  some 
thought  that  the  period  should  vary 
according  to  the  loan  term.  See 
Kleimann  Testing  Report  at  299.  The 
Bureau  has  considered  this;  however, 
the  consumer  testing  results  discussed 
above  indicated  that  consumers  found 
the  information  useful.  Thus,  the 
Bureau  believes  that  the  “In  5  Years” 
disclosure  will  provide  important 
benefits  to  consumers  by  disclosing  the 
total  of  payments  over  a  period  that 
more  accurately  reflects  the  typical  life 
of  a  mortgage  loan. 

The  Bureau  also  is  exercising  its 
authority  under  TILA  section  105(a), 
Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b)  to  include 
mortgage  insurance  and  other  loan  costs 
in  the  “In  5  Years”  calculation.  TILA 
section  128(a)(5)  defines  the  total  of 
payments  as  the  sum  of  the  amount 
financed  and  the  finance  charge. 
However,  the  Bureau  believes  including 
mortgage  insurance  and  other  loan 
costs,  rather  than  the  finance  charge,  in 
the  calculation  may  enhance  consumer 
understanding  of  mortgage  transactions 
because  consumers  can  cross-reference 
other  sections  of  the  Loan  Estimate  to 
determine  what  costs  are  actually 
included  in  the  “In  5  Years”  disclosure, 
permitting  consumers  to  more  readily 
compare  loans,  consistent  with  the 
purposes  of  TILA.  In  contrast,  as 
discussed  below,  consumers  have  no 
way  to  know  which  costs  are  included 
in  the  finance  charge.  For  these  same 
reasons,  the  Bureau  believes  that  the 
modification  will  ensure  that  the 
features  of  consumer  credit  transactions 
secured  by  real  property  are  fully, 
accurately;  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
product  or  service,  in  light  of  the  facts 
and  circumstances,  consistent  with 
section  1032(a)  of  the  Dodd-Frank  Act, 
and  will  improve  consumer  awareness 
and  understanding  of  residential 
mortgage  loans  and  be  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b). 

Section  1026.37(l)(l)(ii)  requires 
creditors  to  disclose  the  dollar  amount 
of  principal  scheduled  to  be  paid 
through  the  end  of  the  60th  month  after 
the  due  date  of  the  first  periodic 
payment.  The  Bureau  is  adopting  this 


requirement,  in  addition  to 
§  1026.37(l)(l)(i),  pursuant  to  its 
authority  under  TILA  section  105(a)  and 
Dodd-Frank  Act  section  1032(a).  As 
discussed  above,  the  Bureau  believes 
the  disclosure  will  enhance  consumers’ 
understanding  of  the  allocation  of  their 
payments  between  principal  and 
interest  and  help  consumers  select  the 
loan  that  puts  them  in  the  best  financial 
position  after  a  five-to-seven-year  period 
if  they  do  not  sell  the  property  or 
refinance,  consistent  with  the  purposes 
of  TILA.  For  these  same  reasons, 
consistent  with  section  1032(a)  of  the 
Dodd-Frank  Act,  the  Bureau  believes 
that  the  disclosure  would  ensure  that 
the  features  of  consumer  credit 
transactions  secured  by  real  property  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  product  or  service,  in  light  of  the 
facts  and  circumstances. 

As  discussed  above,  one  industry 
cbmmenter  suggested  that  the  Bureau 
should  add  back  the  Total  of  Payments 
disclosure  to  the  Loan  Estimate  in  order 
to  more  closely  reflect  the  loan’s  total 
cost  and  create  more  consistency 
between  the  Loan  Estimate  and  Closing 
Disclosure.  However,  the  “In  5  Years” 
disclosure  is  a  modified  Total  of 
Payments  disclosure  designed  to 
improve  consumer  understanding  of  the 
loan  transaction.  The  Bureau  is 
modifying  the  existing  TILA  total  of 
payments  disclosure  to  reflect  the  total 
payments  over  five  years,  rather  than  * 
the  life  of  the  loan,  on  the  Loan  Estimate 
provided  to  consumers  near  the  time  of 
application. 

The  Bureau  recognizes,  however,  that 
the  Total  of  Payments  disclosure  is 
commonly  used  by  creditors  and 
supervisory  agencies  for  compliance 
purposes,  as  well  as  consumer 
advocates.  Therefore,  under  the  final 
rule,  creditors  will  be  required  to 
disclose  a  modified  total  of  payments 
over  the  loan’s  full  term  in  the  Closing 
Disclosure  provided  to  consumers  at 
least  three  business  days  prior  to 
consummation.  See  the  section-by- 
section  analysis  of  §  1026.38(o)(l). 

As  discussed  above,  one  industry 
commenter  argued  that  the  “In  5  Years” 
disclosure  in  some  ways  inhibits  the 
flexibility  of  community  banks  that 
often  make  mortgage  loans  with  terms 
no  longer  than  36  months  due  to  interest 
rate  risk  concerns.  However,  the  Bureau 
notes  that  comment  37(1)(1)-1  should 
address  any  concerns  regarding  loans 
with  shorter  terms  because  it  clarifies 
that  in  transactions  with  a  scheduled 
loan  term  of  less  than  60  months,  to 
comply  with  §  1026.37(1)(1),  the  creditor 


discloses  the  amounts  paid  through  the 
end  of  the  loan  term. 

With  respect  to  the  comments 
concerning  the  definition  of  “loan 
costs”  and  credits,  the  Bureau  has 
considered  this  feedback  but,  in  light  of 
the  research  and  consumer  testing 
results  discussed  above,  nevertheless 
believes  that  the  “In  5  Years”  disclosure 
as  proposed  will  provide  important 
benefits  to  consumers.  The  Bureau  does 
not  believe  that  the  total  loan  costs 
factored  into  the  “In  5  Years”  disclosure 
should  accoimt  for  lender  credits.  As 
disclosed  under  §  1026.37(f)  and 
reflected  in  the  Closing  Cost  Details  on 
page  2  of  the  Loan  Estimate,  total  loan 
costs  include  origination  charges, 
services  the  consumer  cannot  shop  for, 
and  services  the  consumer  can  shop  for, 
but  do  not  include  lender  credits.  The 
total  loan  costs,  along  with  other  costs 
such  as  taxes  and  other  government 
fees,  prepaid  charges,  and  the  initial 
escrow  payment  at  closing,  combined 
with  lender  credits,  compose  the  total 
closing  costs  disclosed  under 
§  1026.37(h),  which  is  a  separate  and 
distinct  metric.  As  discussed  above, 
consumer  testing  conducted  by  the 
Bureau  indicates  that  consumers  can 
use  the  “In  5  Years”  disclosure  to 
compare  loans  they  are  considering  and 
that  these  disclosures  increase 
consumers’  understanding  of  loan  costs. 
See  Kleimann  Testing  Report  at  297- 
299.  The  Bureau  believes,  as  it  stated  in 
the  proposal,  that  one  of  the  benefits  of 
the  modification  to  the  calculation  of 
Total  of  Payments  is  that  consumers  can 
identify  and  compare  the  components  of 
the  “In  5  Years”  calculation,  enhancing 
consumer  understanding  of  the 
transaction.  The  Bureau  also  believes 
that  the  inclusion  of  the  total  loan  costs 
in  the  “In  5  Years”  disclosure  will 
promote  the  informed  use  of  credit  and 
more  effectively  advance  disclosure  of 
settlement  costs,  which  are  purposes  of 
TILA  and  RESPA,  respectively. 
Furthermore,  the  Bureau  believes  that  to 
enable  such  identification  of  the 
components  of  the  calculation,  the  loan 
costs  cannot  be  included  after 
subtracting  out  lender  credits.  Lender 
credits  are  disclosed  in  a  separate 
section  of  the  disclosure  and  are  not 
factored  into  loan  costs  disclosed  under 
§  1026.37(f).  Accordingly,  the  Bureau 
believes  such  a  disclosure  would  not  be 
readily  understandable  and  could  be 
confusing  to  consumers. 

In  response  to  the  comments  received, 
the  Bureau  is  amending  comment 
37(l)(l)(i)-l  to  provide  greater  clarity 
regarding  the  calculation  of  the  interest 
component  of  this  disclosure  for 
mortgage  loans  with  multiple  interest 
rates.  In  particular,  in  mortgage  loans 
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that  are  Adjustable  Rate  products  under 
§  1026.37la)(10)(i)(A),  when  creditors 
use  an  initial  interest  rate  that  is  not 
calculated  using  the  index  or  formula 
for  later  rate  adjustments,  such  as  a 
discounted  rate,  the  disclosure  should 
reflect  a  composite  annual  percentage 
rate  based  on  the  initial  rate  for  as  long 
as  it  is  charged  and,  for  the  remainder 
of  the  term,  the  rate  that  would  have 
been  applied  using  the  index  or  formula 
at  the  time  of  consummation.  Comment 
37(l)(l)(i)-l  now  cross-references 
comment  17(c){l)-10  for  purposes  of 
reflecting  the  effect  of  multiple  rates  in 
the  calculation  of  the  “In  5  Years” 
disclosure,  and  clarifies  that  the  interest 
calculation  includes  any  prepaid 
interest.  The  Bureau  has  also  amended 
comment  37(l)(l){i)-l  to  provide  clarity  , 
with  respect  to  the  cross-reference  to 
comment  37(c)(l)(i)(C)-l  for  the 
definition  of  mortgage  insurance  under 
§  1026.37(l)(lKi).  The  Bureau  is  also 
modifying  comment  37(l)(l)(i)-2  to  refer 
to  the  negative  amortization  loan  feature 
under  §  1026.37(a)(10)(ii)(A).  The 
Bureau  believes  that  referring  to  the 
product  types  and  features  under 
§  1026.37(a)(10)  in  comments  37{l)(l)(i)- 
1  and  -2  will  facilitate  compliance.  The 
Bureau  is  also  amending  comment 
17(c)(l)-10.ii  to  clarify  that  the  effect  of 
the  multiple  rates  must  be  reflected  in 
the  disclosures  required  under 
§1026.37(1). 

37(1){2)  Annual  Percentage  Rate 
The  Bureau’s  Proposal 

TILA  section  128(a)(4)  and  (8) 
requires  creditors  to  disclose  the  annual 
percentage  rate,  together  with  a  brief 
descriptive  statement  of  the  annual 
percentage  rate.  15  U.S.C.  1638(a)(4), 
(a)(8).  (Current  §  1026.18(e)  implements 
these  statutory  provisions  by  requiring 
creditors  to  disclose  the  “annual 
percentage  rate,”  using  that  term,  and  a 
brief  description  such  as  “the  cost  of 
your  credit  as  a  yearly  rate.”  In  addition, 
TILA  section  122(a)  requires  that  the 
annual  percentage  rate  be  more 
conspicuous  than  other  disclosures, 
except  the  disclosure  of  the  creditor’s 
identity.  15 'U.S.C.  1632(a).  This 
requirement  is  also  implemented  in 
current  §  1026.18(e)>  As  discussed 
above,  concerns  have  been  raised 
repeatedly  over  the  last  two  decades 
that  consumers  are  confused  by  what 
the  APR  represents  and  do  not  use  it  for 
its  intended  purpose:  to  compare  loans. 
As  discussed  in  the  proposal  and  the 
Kleimann  Testing. Report,  the  Bureau’s 
consumer  testing  similarly  indicates 
consumer  confusion  regarding  the  APR 
disclosure  and  that  consumers  do  not 


use  the  APR  when  comparing  loans.  See 
Kleimann  Testing  Report  at  297-304. 

Pursuant  to  its  implementation 
authority  under  TILA  section  105(a),  the 
Bureau  proposed  §  1026.37(1)(2)  to 
implement  the  requirements  of  TILA 
section  128(a)(4)  and  (8)  for  transactions 
subject  to  proposed  §  1026.19(e)  by 
requiring  creditors  to  disclose  the 
“annual  percentage  rate”  and  the 
abbreviation  “APR,”  together  with  the 
following  statement:  “Your  costs  over 
the  loan  term  expressed  as  a  rate.  This 
is  not  your  interest  rate.”  On  the  basis 
of  its  consumer  testing  and  research  that 
showed  that  consumers  often  confuse 
the  APR  with  their  contract  interest  rate, 
the  Bureau  included  the  sentence  “This 
.is  not  your  interest  rate.”  Further,  in 
light  of  confumer  confusion  over  the 
'  APR  and  the  fact  that  consumers  do  not 
appear  to  use  the  APR  in  comparing 
loan  offers,  the  Bureau  proposed  to 
exercise  its  authority  under  TILA 
section  105(a)  and  (f),  Dodd-Frank  Act 
section  1032(a)  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b),  to  except  transactions  subject  to 
§  1026.19(e)  from  the  requirement  of 
TILA  section  122(a)  that  the  annual  • 
percentage  rate  disclosure  be  more 
conspicuous  than  other  disclosures, 
except  the  disclosjire  of  the  creditor’s 
identity. 

Comments 

In  response  to  the  proposal,  some 
commenters  suggested  removing  the 
APR  disclosure  since  consumers  find  it 
confusing  and  do  not  use  it.  A  trade 
association  commenter,  a  consumer 
commenter,  and  a  law  firm  commenter 
argued  that  the  Bureau  should  use  its 
authority  under  TILA  sections  105(a) 
and  (f)  to  exempt  all  residential 
mortgage  loans  from  the  disclosure 
requirements  of  the  APR.  A  GSE,  an 
industry  commenter,  and  a  consumer 
advocacy  group  commenter  suggested 
that  the  Bureau  formulate  a  better 
explanation  of  the  APR  than  the  one 
proposed,  to  help  consumers 
understand  that  the  APR  reflects  not 
only  the  interest  rate  but  also  the  related 
cost  of  credit.  These  commenters  stated 
that  creditors  consistently  fail  to 
understand  and  correctly  explain  the 
difference  between  the  interest  rate  and 
the  APR.  One  consumer  commenter 
argued  that  the  APR  is  not  useful  for  an 
adjustable  rate  loan,  and  several 
industry  commenters  suggested  that  the 
Bureau  provide  additional  clarity  in 
terms  of  how  to  calculate  the  APR  for 
adjustable  rate  mortgage  loans. 

Several  industry  trade  association 
commenters  favored  the  inclusion  of 
APR  and  disfavored  making  any 
changes  to  how  this  disclosure  is 


calculated.  A  consumer  commenter 
supported  the  APR  disclosure  but 
suggested  disclosing  it  as  two  separate 
items,  similar  to  its  disclosure  for  credit 
cards:  (1)  APR;  and  (2)  all  other  fees. 

One  industry  commenter  suggested  that 
the  finance  chcirge  used  to  calculate  the 
APR  should  be  disclosed  appropriately 
to  help  consumers  understand  what 
charges  are  included  in  the  APR. 

Various  consumer  advocacy,  groups, 
civil  rights  and  community 
organizations,  and  a  real  estate 
brokerage  commenter  argued  that  the 
decision  to  place  the  APR  on  page  three 
of  the  Loan  Estimate  will  make  it  less 
likely  that  consumers  will  understand 
or  be  able  to  compare  the  full  cost  of 
different  mortgages.  These  commenters 
believed  that  placing  the  APR  on  page 
three  would  make  it  more  likely  that 
unscrupulous  lenders  will  quote 
misleadingly  low  interest  rates  with 
high  hidden  fees.  These  commenters 
argued  that  the  APR  is  the  best  tool  for 
selecting  the  mortgage  loan  with  the 
lowest  cost  of  credit,  and  that  Congress 
issued  a  clear  and  explicit  mandate  to 
make  the  APR  one  of  the  most 
conspicuous  disclosures.  These 
commenters  cited  to  several  studies  that 
say  that  the  majority  of  consumers  use 
the  APR  to  compare  loans,  and  urged 
the  Bureau  to  restore  the  APR  to  a 
prominent  place  on  the  first  page  of  the 
Loan  Estimate  to  make  the  information 
more  noticeable  to  consumers.  A  group 
of  12  law  professors  stated  that  the  APR 
better  conveys  the  cost  of  a  loan  than 
the  interest  rate  because  it  includes  all 
credit-related  fees,  not  juSt  interest,  and 
that  the  APR  disclosure  should  be 
prominently  displayed  on  the  first  page 
of  the  Loan  Estimate.  According  to  these 
commenters,  minimizing  the  APR  will 
also  have  the  effect  of  driving  mortgage 
brokers  and  lenders  to  increase  closing 
costs  and  other  fees,  since  consumers  ‘ 
will  be  focused  on  the  interest  rate,  but 
if  consumers  learn  to  shop  based  on 
APR,  the  competition  will  drive  down 
fees. 

A  law  professor  and  an  associate 
professor  of  cognitive  psychology 
submitted  an  ex  parte  communication 
that  included  a  study  using  a  form 
similar  to  the  Bureau’s  proposed  Loan 
Estimate.  These  professors  stated  that 
their  study  found  that,  with  the 
Bureau’s  proposed  Loan  Estimate,  only 
44  percent  of  their  participants  correctly 
identified  the  lower  cost  loan.  By 
contrast,  they  noted  that  74  percent  of 
their  participants  correctly  identified 
the  lower  cost  loan  when  they  revised 
the  form  to  present  the  APR 
prominently  on  the  first  page  of  the 
form,  with  a  price  tag  symbol  and 
simple  explanation  of  how  to  use  the 
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APR.  These  professors  concluded  that 
consumers  could  use  the  APR  to 
identify  lower  cost  loans,  even  without 
understanding  it,  if  the  Bureau  were  to 
place  the  APR  in  a  simple  and  more 
prominent  format  on  the  first  page  of  the 
Loan  Estimate,  along  with  a  statement 
that  lower  values  are  better  for 
consumers,  and  suggested  that  the 
Bureau  should  modify  the  Loan 
Estimate  accordingly. 

Final  Rule 

For  the  reasons  discussed  below,  the 
Bureau  is  adopting  §  1026.37(1)(2)  as 
proposed.  The  Bureau  notes  that  the 
APR  is  a  long-standing  measure 
designed  to  provide  consumers  a  way  of 
measuring  the  total  cost  of  credit  and 
comparing  loan  products.  As  discussed 
above,  consumer  testing  conducted  by 
the  Board  and  the  Bureau,  and 
comments  received  by  the  Bureau, 
consistently  indicate  consumer 
confusion  over  the  APR.  When  the 
Bureau  added  the  statement  “this  is  not 
your  interest  rate”  to  the  descriptive 
explanation  of  the  APR  during  its 
consumer  testing,  although  confusion 
was  reduced,  participants  still  did  not 
understand  how  to  use  the  APR.  See 
Kleimann  Testing  Report  at  303-304. 
Instead,  participants  used  measures  they 
readily  understood,  such  as  the 
maximum  interest  rates,  maximum 
periodic  payments,  and  closing  cost 
details  to  evaluate,  compare,  and  verify 
loan  terms.  Participants  were  able  to  use 
these  measures  to  evaluate  and  compare 
loans,  making  sophisticated  trade-offs, 
often  based  on  rationales  involving  their 
personal  circumstances.  In  light  of  these 
comments  concerning  consumer 
confusion  over  the  APR  and  the  fact  that 
consumers  do  not  appear  to  use  the  APR 
in  comparing  loan  offers,  the  Bureau  is 
exercising  its  authority  under  TILA 
section  105(a)  and  (f),  Dodd-Frank  Act 
section  1032(a)  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b),  to  exempt  transactions  subject 
to  §  1026.19(e)  from  the  requirement  of 
TILA  section  122(a)  that  the  annual 
percentage  rate  disclosure  be  more 
conspicuous  than  other  disclosures, 
except  the  disclosure  of  the  creditor’s 
identity. 

The  Bureau  believes  that  the 
exemption  will  enhance  consumer 
understanding  by  separating  the  APR 
disclosure  fi’om  the  interest  rate 
disclosure,  which  could  prevent 
consumer  confusion  over  the  two  rates 
and  reduce  the  possibility  of 
information  overload  for  consumers 
attempting  to  compare  loan  terms, 
consistent  with  the  purposes  of  TILA. 
The  Bureau  believes  that  grouping  the 
APR  with  the  “In  5  Years”  and  Total 


Interest  Percentage  disclosures  will  also 
enhance  consumer  understanding  by 
emphasizing  that  the  APR  is  a  special 
metric  created  specifically  for 
comparison  purposes,  which  may  help 
consumers  compare  the  total  costs  over 
the  life  of  the  loan.  In  addition,  the 
purpose  of  the  integrated  disclosures 
under  TILA  section  105(b)  and  RESPA 
section  4(a)  is  to  “aid  the  borrower  .  .  . 
in  understanding  the  transaction  by 
utilizing  readily  understandable 
language  to  simplify  the  technical 
nature  of  the  disclosures'.”  The  Bureau 
believes  that  placing  measures  that  are 
readily  understandable  to  consumers  on 
the  first  page  of  the  Loan  Estimate,  and 
complex  rrieasures  that  consumers  find 
confusing  on  latter  pages,  meets  this 
statutory  objective. 

The  Bureau  has  also  considered  the 
factors  in  TILA  section  105(f)  and  has 
determined  that  an  exemption  is 
appropriate  under  that  provision. 
Specifically,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  borrowers,  regardless  of  their 
other  financial  arrangements  and 
financial  sophistication  and  the 
importance  of  the  loan  to  them. 
Similarly,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  loans,  regardless  of  the  amount 
of  the  loan  and  whether  the  loan  is 
secured  by  the  principal  residence  of 
the  consumer.  Furthermore,  the  Bureau 
has  determined  that,  on  balance,  the 
exemption  will  simplify  the  credit 
process  without  undermining*  the  goal  of 
consumer  protection  or  denying 
important  benefits  to  consumers.  As 
discussed  above,  consumer  testing  and 
historical  research  indicate  that 
consumers  do  not  understand  the  APR 
and  do  not  use  it  when  shopping  for  a 
loan.  Highlighting  the  APR  on  the 
disclosure  form  contributes  to  overall 
consumer  confusion  and  information 
overload,  complicates  the  mortgage 
lending  process,  and  hinders 
consumers’  ability  to  understand 
important  loan  terms. 

As  such,  the  Bureau  has  determined 
that  the  exemption  from  the 
requirement  that  the  APR  be  disclosed 
more  conspicuously  than  other 
disclosures  will  not  undermine  the  goal 
of  consumer  protection  but,  instead, 
will  improve  consumer  understanding 
of  the  loans.  For  all  these  reasons,  the 
Bureau  has  determined  that  the 
disclosure  in  a  less  prominent  place 
than  is  required  under  TILA  section 
122(a)  will  improve  consumer 
awareness  and  understanding  of 
residential  mortgage  loans.  The  Bureau 
has  also  determined  that  the  exemption 
is  in  the  interest  of  consumers  and  the 
public,  consistent  with  Dodd-Frank  Act 


section  1405(b),  and  that,  consistent 
with  section  1032(a)  of  the  Dodd-Frank 
Act,  the  exemption  would  ensure  that 
the  features  of  consumer  credit 
transactions  secured  by  real  property  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  product  or  service,  in  light  of  the 
facts  and  circumstances. 

Regarding  the  concern  expressed  by 
commenters  regarding  the  placement  of 
the  APR  on  the  final  page  of  the  Loan 
Estimate  and,  as  discussed  below,  on 
the  final  page  of  the  Closing  Disclosure, 
and  the  suggestions  that  the  APR 
disclosure  can  be  improved  through  an 
all-in  APR,  better  descriptive  language 
of  the  APR,  or  by  supplementing  the 
‘APR  with  other  disclosures,  the  Bureau 
believes  that  its  disclosure  of  the  APR 
improves  upon  the  current  disclosure 
on  the  TILA  disclosures.  As  noted 
above,  consumer  advocacy  groups 
recommended  that  the  APR  be  more 
prominent  than  the  interest  rate  on  the 
Loan  Estimate  and  be  disclosed  in  a 
graphic  format.  In  addition,  two 
professors  recommended  that  the 
Bureau  place  the  APR  in  a  simple  and 
more  prominent  location  and  format  on 
the  first  page  of  the  Loan  Estimate  and 
state  that  lower  values  are  better  for 
consumers,  based  upon  a  study  they 
conducted. 280  The  Bureau  has 
considered  these  comments,  but  based 
on  past  research  showing  that 
consumers  are  confused  by  the  APR,  the 
Board’s  prior  efforts  to  improve  the  APR 
disclosure,  and  the  Bureau’s  testing  of 
various  descriptive  statements  of  the 
APR,  described  above,  the  Bureau 
believes  that  the  final  rule’s  approach  to 
the  APR  will  provide  important  benefits 
to  consumers  by  emphasizing  the 
difference  between  the  APR  and  the 
contract  interest  rate.  Further,  the 
Bureau’s  Quantitative  Study  showed 
that  the  proposed  forms  performed 
better  than  the  current  forms  with 


The  examples  that  were  tested  by  the 
professors  do  not  appear  to  be  typical  of  the  loans 
a  consumer  would  be  presented  with  in  an  actual 
transaction.  For  example,  the  scenario,  involved  a 
refinance  transaction  in  which  the  payoff  amounts 
of  the  loans  being  satisfied  differed  by 
approximately  $5,000.  In  addition,  the  statement 
placed  on  the  study’s  prototype  disclosures  that 
states  that  a  lower  APR  amount  is  better  may  be 
inaccurate  for  consumers  in  certain  situations.  For 
example,  whether  a  certain  makeup  of  interest  rate 
and  upfront  fees  in  a  transaction  would  be  less 
expensive  for  a  consumer  would  depend  on  the 
facts  specific  to  a  particular  transaction,  such  as  the 
length  of  time  the  new  loan  would  be  held  by  the 
consumer.  Debra  Stark  et  al.,  VWien  is  Consumer 
Understanding  Necessary  to  Make  Wise  Home  Loan 
Decisions?  Testing  Enhanced  APR  Disclosure  And 
General  Financial  Literacy  (2013),  available  at 
http://ssrn.com/abstract=2294590  or  http:// 
dx.doi.org/ 1 0.2139/ssrn.2294590. 
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respect  to  consumers  identifying  and 
comparing  APRs.  Indeed,  at  the 
Bureau’s  Quantitative  Study,  consumers 
using  the  Bureau’s  integrated 
disclosures  performed  statistically 
significantly  better  than  those  using  the 
early  TILA  disclosure  statement  and 
RESPA  GFE  at  identifying  the  APR. 
Question  23  of  the  questionnaire  used  in 
the  Quantitative  Study  asked  the 
consumer  respondents  in  the  study, 
“[w]hat  is  the  Annual  Percentage  Rate 
(APR)  for  this  loan?”  For  the  consumers 
using  the  Bureau’s  integrated 
disclosures,  79.5  percent  gave  the 
correct  answer  to  this  question,  while, 
for  consumers  using  the  early  TILA 
disclosure  statement  and  RESPA  GFE, 
only  65.7  percent  gave  the  correct 
answer,  a  difference  of  13.8  percentage 
points,  which  is  statistically  significant. 
See  Kleimann  Quantitative  Study 
Report  at  45  and  50—51.  The  Bureau  is, 
however,  improving  the  APR  disclosure 
through  a  descriptive  statement  that 
clearly  distinguishes  the  APR  from  the 
interest  rate.  The  Bureau  may  also 
develop  supplemental  educational 
materials  in  booklets  and  its  Web  site 
that  will  further  explain  how  the  APR 
differs  from  the  interest  rate,  how  it 
provides  a  good  way  of  comparing  the 
entire  costs  of  the  loan  over  the  entire 
term,  and  why  consumers  may  want  to 
use  both  the  “In  5  Years”  and  APR 
figures  to  think  about  their  financial 
futures. 

As  discussed  above,  several 
commenters  were  confused  about  how 
to  calculate  the  APR  for  adjustable  rate 
loans.  The  Bureau  is  amending 
comment  17(c)(l)-10.ii,  as  described  in 
the  section-by-section  analysis  of 
§  1026.17(c)  above, -to  clarify  that  the 
effect  of  the  multiple  rates  must  be 
reflected  in  certain  of  the  disclosures 
required  under  §  1026.37(1),  but  the 
Bureau  notes  that  this  does  not  change 
the  current  underlying  methodology  for 
calculating  the  APR.  For  additional 
guidance  regarding  the  calculation  of 
the  APR  for  closed-end  transactions,  see 
the  commentary  to  §  1026.17,  as 
amended  by  this  final  rule.  The  Bureau 
is  not  adopting  suggestions  made  by 
other  commenters  such  as  to  disclose 
the  APR  as  it  is  disclosed  for  credit 
cards,  to  itemize  the  finance  charge,  or 
to  use  a  different  description. 
Consumers  who  participated  in  the 
Bureau’s  consumer  testing  found  the 
APR  less  confusing  with  the  description 
the  Bureau  used  at  its  consumer  testing 
which  informed  consumers  that  the 
APR  was  a  different  figure  than  the 
contract  interest  rate.  See  Kleimann 
Testing  Report  at  303-304. 


37(11(3)  Total  Interest  Percentage  • 

The  Bureau’s  Proposal 

The  Dodd-Frank  Act  amended  TILA 
to  add  new  section  128(a)(19),  which 
requires  that,  in  the  case  of  a  residential 
mortgage  loan,  the  creditor  disclose  the 
total  amount  of  interest  that  the 
consumer  will  pay  over  the  life  of  the 
loan  as  a  percentage  of  the  principal  of 
the  loan.  That  section  also  requires  that 
the  disclosure  be  computed  assuming 
the  consumer  makes  each  monthly 
payment  in  full  and  on  time,  and  does 
not  make  any  over-payments. 

The  Bureau  proposed  §  1026.37(1)(3) 
to  implement  TILA  section  128(a)(19)  by 
requiring  creditors  to  disclose  the  total 
interest  percentage,  using*that  term  and 
the  abbreviation  “TIP,”  and  requiring 
creditors  to  disclose  the  descriptive 
statement  “The  total  amount  of  interest 
that  you  will  pay  over  the  loan  term  as 
a  percentage  of  your  loan  amount.” 
Proposed  §  1026.37(1)(3)  also  would 
have  provided  that  the  “total  interest 
percentage”  is  the  total  amount  of 
interest  that  the  consumer  will  pay  over 
the  life  of  the  loan,  expressed  as  a 
percentage  of  the  principal  of  the  loan. 
Proposed  comments  37(1)(3)-1  through 
-3  would  have  provided  further 
guidance  to  creditors  on  the  calculation 
of  the  total  interest  percentage.  . 
Proposed  comment  37(1)(3)-1  would 
have  provided  that,  when  calculating 
the  total  interest  percentage,  the  creditor 
assumes  that  the  consumer  will  make 
each  payment  in  full  and  on  time,  and 
will  not  make  any  additional  payments. 
Proposed  comment  37(l)(3)-2  would 
have  provided  that,  for  adjustable  rate 
mortgages,  §  1026.37(1)(3)  requires  that 
the  creditor  compute  the  total  interest 
percentage  using  the  fully-indexed  rate 
and  that,  for  step-rate  mortgages, 
§,1026.37(1)(3)  requires  that  the  creditor 
compute  the  total  interest  percentage  in 
accordance  with  §  1026.17(c)(1)  and  its 
commentary.  Proposed  comment 
37(l)(3)-3  would  have  provided  that,  for 
loans  that  permit  negative  amortization, 
§  1026.37(1)(3)  requires  that  the  creditor 
compute  the  total  interest  percentage 
using  the  minimum  payment  amount 
until  the  consumer  must  begin  making 
fully  amortizing  payments  under  the 
terms  of  the  legal  obligation. 

Notwithstanding  the  proposed 
modifications,  the  Bureau  was 
concerned  that  the  total  interest 
percentage  may  not  be  a  useful  tool  for 
-  consumers  and  could  create  confusion 
and  contribute  to  information  overload. 
In  light  of  these  concerns,  the  Bureau 
alternatively  proposed  to  use  its 
exception  and  modification  authority 
under  TILA  section  105(a)  and  (f), 
Dodd-Frank  Act  section  1032(a),  and. 


for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b)  to  exempt 
transactions  subject  to  proposed 
§  1026.19(e)  and  (f)  from  the 
requirements  of  TILA  section  128(a)(19). 
The  Bureau  solicited  comment  on  the 
proposed  exemption  and,  alternatively, 
on  whether  the  Bureau  should 
implement  the  total  interest  percentage 
disclosure  only  in  the  Closing 
Disclosure. 

Comments 

In  response  to  the  proposal,  industry 
commenters  generally  urged  the  Bureau 
to  use  its  exception  authority  to  remove 
the  disclosure.  They  generally  asserted 
that  the  disclosure  would  not  be  useful 
to  consumers,  that  consumers  would  be 
confused'by  it,  and  that  the  disclosure 
would  trigger  information  overload.  For 
these  same  reasons,  some  commenters 
suggested  that  the  Bureau  should  only 
require  the  disclosure  in  the  Closing 
Disclosure.  A  number  of  commenters 
additionally  asserted  that  the  disclosure 
would  alarm  consumers  when  they  see 
how  much  they  would  be  paying  in 
interest.  Industry  commenters  further 
asserted  that  the  disclosure  would 
create  compliance  burden  because  it 
would  be  difficult  to  calculate  and 
explain.  Several  industry  trade 
association  commenters  recommended 
that  the  Bureau  provide  additional 
clarification  as  to  the  calculation  and 
meaning  of  the  Total  Interest  Percentage 
disclosure  if  the  Bureau  decides  to  keep 
the  disclosure. 

A  number  of  industry  commenters 
observed  that  the  disclosure  would  be 
inaccurate  for  any  loan  paid  off  before 
maturity  and  for  adjustable  rate 
mortgage  loans.  They  expressed  concern 
that  consumers  could  be  misled  by  a 
potentially  inaccurate  metric.  Several 
industry  trade  association  commenters 
sought  clarification  as  to  whether  the 
calculation  of  this  disclosure  would  use 
the  actual  initial  interest  rate  or  the 
fully-indexed  rate,  and  whether  it 
assumes  that  payments  increase  as  fast 
as  possible. 

On  the  one  hand,  many  industry 
commenters  also  argued  that  if  the 
Bureau  decides  to  finalize  the 
disclosure,  disclosing  the  total  interest 
amount  in  the  form  of  a  number  rather 
than  as  a  percentage  would  be  more 
comprehensible.  On  the  other  hand,  a 
number  of  industry  commenters 
suggested  that  disclosing  a  number  for 
the  total  interest  amount  is  tmnecessary 
because  of  the  Finance  Charge 
disclosure  in  the  Closing  Disclosure. 

A  consumer  commenter  strongly 
favored  the  Total  Interest  Percentage 
disclosure  and  some  industry 
commenters  did  not  object  to  its 
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inclusion.  An  association  of  various 
State  regulators  and  a  joint  letter  from 
several  consumer  advocacy  groups  did 
not  recommend  that  the  Bureau  remove 
the  disclosure,  but  expressed  concern 
that  the  disclosure  could  mislead 
consumers  about  the  cost  of  credit 
because  the  calculation  would  not 
include  closing  costs  or  prepaid  finance 
charges.  Two  industry  trade  associations 
representing  consumer  financial 
services  providers  recommended  that 
prepaid  interest  be  excluded  from  the 
calculation. 

Lastly,  a  national  trade  association 
representing  developers  of  timeshare 
and  other  similar  fractional  interest  real 
estate  products  stated  that  the  Bureau 
should  clarify  that  the  proposed 
disclosure  would  not  apply  to  fimeshare 
lenders.  The  trade  association 
commenter  asserted  that  it  believes  that 
TILA  section  103(ccK5),  as  added  by 
section  1401  of  the  Dodd-Frank  Act, 
exempted  timeshare  lenders  from 
compliance  with,  among  other  things, 
TILA  section  128(a)(19)  and  any 
regulations  promulgated  thereunder. 

Final  Rule 

For  the  reasons  discussed  below,  the 
Bureau  is  adopting  §  1026.37(l)(3)  and 
comments  37(1)(3)— 1  as  proposed.  As 
discussed  above,  some  commenters 
generally  urged  the  Bureau  to  use  its 
exception  authority  to  remove  the 
disclosure  and  asserted  that  the 
disclosure  would  not  be  useful  to 
consumers,  that  consumers  would  be 
confused  by  it,  and  that  the  disclosure 
would  trigger  information  overload. 
Some  commenters  also  argued  that 
disclosing  the  total  interest  amount  in 
the  form  of  a  number  rather  than  as  a 
percentage  would  be  more 
comprehensible.  The  Bureau’s 
consumer  testing,  however,  indicated 
that  consumer  participants  generally 
understood  the  basic  concept  of  the 
disclosure,  even  though  they  did  not 
understand  its  more  technical  aspects. 
Although  some  consumers  did  not 
understand  the  disclosure  at  all  and 
questioned  why  it  was  included,  the 
Kleimann  Testing  Report  concluded  that 
participants  understood  the  basic 
concept  of  total  interest  as  a  percentage 
of  principal,  and  that  most  participants 
used  the  disclosure  to  achieve  a  more 
complete  understanding  of  the  loan. 
Kleimann  Testing  Report  at  299-300. 
Some  commenters  asserted  that  the 
disclosure  would  alarm  consumers 
'When  they  see  how  much  they  would  be 
paying  in  interest.  However,  the 
Kleimann  Testing  Report  stated  that 
most  participants  used  the  TIP  to 
compare  loans  in  the  Loan  Estimate, 
choosing  the  lower  percentage  as  the 


better  loan,  and  that  they  used  the  TIP 
as  a  measure  of  what  they  would  pay  in 
interest  in  the  Closing  Disclosure.  The 
Kleimann  Testing  Report  further 
indicated  that  participants  expressed 
surprise  upon  seeing  the  TIP  and 
realizing  how  much  interest  they  would 
pay  for  their  mortgage  loans  and 
appreciated  the  disclosure  for  this 
effect.  See  Kleimann  Testing  Report  at 
299-300.  Concerns  were  also  raised 
during  the  Bureau’s  Small  Business 
Review  Panel, by  industry  in 
feedback  provided  in  response  to  the 
Small  Business  Review  Panel  Outline, 
in  feedback  received  through  the 
Bureau’s  Web  site  during  the  Know 
Before  You  Owe  initiative,  and  in 
comments  received  that  the  TIP  could 
be  difficult  to  calculate  and  explain  to 
consumers,  and  would  not  likely  be 
helpful  to  consumers.  However,  several 
industry  participants  in  the  Bureau’s 
consumer  testing  thought  it  would  be 
helpful  to  consumers.  See  Kleimann  * 
Testing  Report -at  299-300.  In  addition, 
the  Bureau’s  consumer  testing  indicated 
that  consumers  generally  understood 
the  disclosure.  See  Kleimann  Testing 
Report  at  299-300. 

As  discussed  above,  several  industry 
trade  association  commenters 
recommended  that  the  Bureau  provide 
additional  clarification  as  to  the 
calculation  and  meaning  of  the  TIP 
disclosure.  In  light  of  the  Bureau’s 
consumer  testing  of  the  TIP  disclosure 
and  the  concerns  about  consumers’ 
ability  to  understand  the  disclosure,  the 
Bureau  is  requiring  creditors  to  disclose 
the  descriptive  statement,  “The  total 
amount  of  interest  that  you  will  pay 
over  the  loan  term  as  a  percentage  of 
your  loan  amount.”  The  Bureau  adopts 
this  pursuant  to  its  authority  under 
TILA  section  105(a),  Dodd-Frank  Act 
section  1032(a),  and,  for  residential  * 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b).  Based  on  consuiher  testing,  the 
Bureau  believes  that  consumer 
understanding  of  the  TIP  disclosure  may 
be  enhanced  through  the  descriptive 
statement  of  the  TIP,  consistent  with  the 
purposes  of  TILA,  and  that  the 
descriptive  statement  is  in  the  interest 
of  consumers  and  the  public,  consistent 
with  section  1405(b)  of  the  Dodd-Frank 
Act.  For  these  reasons,  the  Bureau  also 
believes  that  the  disclosure  of  the 
descriptive  statement  regarding  the  TIP 
may  ensure  that  the  features  of 
consumer  credit  transactions  secured  by 
real  property  are  fully,  accurately,  and 


Final  Report  of  the  Small  Business  Review 
Panel  on  CFPB's  Proposals  Under  Consideration  for 
Integration  of  TILA  and  RESPA  Mortgage  Disclosure 
Requirements  (Apr.  23,  2012),  available  at  http:// 
fiies.consumerfinance.gOv/f/201207_cfpb_report_ 
tila-respa-sbrefa-feedback.pdf. 


effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances, 
consistent  with  section  1032(a)  of  the 
Dodd-Frank  Act. 

In  response  to  the  comments  received 
that  raised  concerns  about  calculations 
for  adjustable  rate  mortgage  loans,  the 
Bureau  is  revising  proposed  comment 
37(l)(3)-2  to  provide  further  guidance  to 
creditors  on  the  calculation  of  the  total 
interest  percentage  for  adjustable  rate 
mortgage  loans,  clarifying  that  for  such 
transactions,  the  total  interest 
percentage  is  calculated  in  accordance 
with  comment  17(c)(l)-10.  In  particular, 
for  an  Adjustable  Rate  product  under 
§  1026.37(a)(10)(i)(A),  when  creditors 
use  an  initial  interest  rate  that  is'  not 
calculated  using  the  index  or  formula 
for  later  rate  adjustments,  the  disclosure 
should  reflect  a  composite  annual 
percentage  rate  based  on  the  initial  rate 
for  as  long  as  it  is  charged  and,  for  the 
remainder  of  the  term,  the  rate  that 
would  have  been  applied  Using  the 
index  or  formula  at  the  time  of 
consummation.  For  purposes  of 
§’l026.37(l)(3),  comment  37(l)(3)-2 
additionally  clarifies  that  for  Step  Rate 
products  under  §  1026.37(a)(10)(i)(B), 
the  creditor  computes  the  total  interest' 
percentage  in  accordance  with 
§  1026.17(c)(1)  and  its  commentary.  The 
Bureau  is  also  amending  proposed 
comment  17(c)(l)-10.ii  to  clarify  that 
the  effect  of  the  multiple  rates  must  be 
reflected  in  certain  of  the  disclosures 
required  under  §  1026.37(1),  including 
the  TIP,  as  described  in  the  section-by- 
section  analysis  of  §  1026.17(c).  The 
Bureau  is  revising  proposed  comment 
37(l)(3)-3  to  refer  to  loans  that  have 
negative  amortization  loan  features 
under  §  1026.37(a)(10)(ii)(A).  The 
Bureau  believes  that  referring  to  the 
product  types  and  features  under 
§  1026.37(a)(10)  in  comments  37(l)(3)-2 
and  -3  will  facilitate  compliance. 

In  response  to  several  comments 
received  that  sought  clarification  on 
whether  prepaid  interest  is  included, 
the  Bureau  notes  that  prepaid  interest  is 
included  in  the  TIP  calculation.  Section 
1026.37(1)(3)  requires  that  the 
calculation  include  the  total  amount  of 
interest  that  the  consumer  will  pay  over 
the  life  of  the  loan,  which  includes 
prepaid  interest. 

-  With  respect  to  the  argument  that  the 
disclosure  should  not  apply  to 
timeshare  lenders,  the  general  section- 
by-section  analysis  of  §  1026.19 
provides  a  more  detailed  discussion  of 
the  Bureau’s  decision  to  expand  the 
scope  of  some  of  the  disclosure 
requirements  set  forth  in  TILA,  as 
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amended  by  the  Dodd-Frank  Act.  In 
addition,  the  Bureau  believes  that  the 
disclosure  of  the  tot'al  interest 
percentage  would  be  just  as  useful  to  a 
consumer  in  a  credit  transaction  secured 
by  a  consumer’s  interest  in  a  timeshare 
plan  as  to  a  consumer  in  a  credit 
transaction  secured-by  an  interest  in  real 
property  or  real  property  with  a 
dwelling. 

Accordingly,  the  Bureau  has 
determined  that  the  total  interest 
percentage  is  a  useful  tool  for 
consumers  and  has  determined  not  to 
use  its  exception  and  modification 
authority  under  TILA  section  105(a)  and 
(f),  Dodd-Frank  Act  section  1032(a), 
and,  for  residential  mortgage  loans, 
Dodd-Frank  Act  section  1405(b)  to 
exempt  transactions  subject  to 
§  1026.19(e)  and  (f)  from  the 
requirements  of  TILA  section  128(a)(19). 
The  Bureau  also  believes  that  the  TIP 
disclosure  on  the  Loan  Estimate  will 
help  ensure  that  the  features  of  the 
mortgage  transaction  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
mortgage  transaction,  in  light  of  the 
facts  and  circumstances,  will  improve 
consumer  awareness  and  understanding 
of  residential  mortgage  loans,  and  is  in 
the  interest  of  consumers  and  the 
public.  Based  on  these  considerations, 
the  results  of  the  Bureau’s  consumer 
testing,  and  the  analysis  discussed 
elsewhere  in  this  final  rule,  the  Bureau 
believes  that  an  exemption  is  not 
appropriate. 

Other  Statutory  Disclosures 

As  discussed  above,  the  research 
regarding  consumer  comprehension  and 
behavior  and  the  results  of  the  Board’s 
and  the  Bureau’s  consumer  testing 
suggest  that  an  effective  disclosure 
regime  minimizes  the  risk  of  consumer 
distraction  and  information  overload  by 
providing  only  information  that  will 
assist  most  consumers.  The  Bureau 
therefore  carefully  evaluated  each 
statutory  element  required  under  TILA 
for  its  usefulness  to  consumers  and 
others  at  early  stages  of  the  loan  process, 
during  the  real  estate  closing  process, 
and  as  general  reference  information 
over  the  life  of  the  loan.  Based  on  that 
analysis,  the  Bureau  proposed  to  use  its 
authority  under  TILA  section  105(a)  and 
(f),  Dodd-Frank  Act  section  1032(a), 
and,  for  residential  mortgage  loans, 
Dodd-Frank  Act  section  1405(b),  to 
except  from  and  modify  the  timing 
requirements  for  certain  disclosures 
required  by  TILA  section  128. 
Specifically,  those  disclosures  are:  the 
amount  financed  (TILA  section 


128(a)(2)),  the  finance  charge  (TILA 
section  128(a)(3)),  a  statement  that  the 
creditor  is  taking  a  security  interest  in 
the  consumer’s  property  (TILA  section 
128(a)(9)),  a  statement  that  the 
consumer  should  refer  to  the 
appropriate  contract  document  for 
information  about  bis  or  her  loan  (TILA 
section  128(a)(12)),.a  statement 
regarding  certain  tax  imprlications  (TILA 
■  section  128(a)(15)),  and  the  creditor’s 
cost  of  funds  (TILA  section  128(a)(17)). 

In  response  to  the  proposal,  one 
industry  commenter  suggested  that  the 
Bureau  should  include  the  Total  of 
Payments,  Finance  Charge,  and  Amount 
Financed  disclosures  on  the  Loan 
Estimate  in  order  to  more  accurately  ' 
reflect  the  loan’s  total  cost  and  create 
more  consistency  between  the  Loan 
Estimate  and  Closing  Disclosure.  The 
Bureau  has  analyzed  the  feedback 
provided  and  has  determined  that  the 
exemptions  discussed  above  will  carry 
out  the  purposes  of  TILA,  consistent  • 
with  TILA  section  105(a),  by  avoiding 
consumer  confusion  and  information 
overload,  thereby  promoting  the 
informed  use  of  credit,  as  discussed 
above.  For  these  same  reasons,  th6 
exemptions  will  help  ensure  that  the 
features  of  the  mortgage  transaction  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  mortgage  transaction,  consistent 
with  Dodd-Frank  Act  section  1032(a), 
and  will  improve  consumer  awareness 
and  understanding  of  residential 
mortgage  loans  and  are  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b). 

The  Bureau  has  considered  the  factors 
in  TILA  section  105(f)  and  has 
determined  that,  for  the  reasons 
discussed  above,  an  exemption  is 
appropriate  under  that  provision. 
Specifically,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  borrowers,  regardless  of  their 
other  financial  arrangements  and 
financial  sophistication  and  the 
importance  of  the  loan  to  them. 
Similarly,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  loans,  regardless  of  the  amount 
of  the  loan  and  whether  the  loan  is 
secured  by  the  principal  residence  of 
the  consumer.  Furthermore,  the  Bureau 
has  determined  that,  on  balance,  the 
exemption  will  simplify  the  credit 
process  without  undermining  the  goal  of 
consumer  protection  or  denying 
important  benefits  to  consumers.  Based 
on  these  considerations,  the  results  of 
the  Bureau’s  consumer  testing,  and  the 
analysis  discussed  elsewhere  in  this 
final  rule,  the  Bureau  has  determined 


that  the  exemptions  are  appropriate. 

The  exclusion  of  the  finance  charge  and 
the  amount  financed  from  the  Loan 
Estimate  is  discussed  at  length  below. 

Finance  charge.  TILA  section 
128(a)(3)  and  (8)  requires  creditors  to 
disclose  the  “finance  charge’’  and  a  brief 
descriptive  statement  of  the  finance 
charge.  15  U.S.C.  1638(a)(3),  (a)(8).  For 
transactions  subject  to  RESPA,  TILA 
section  128(b)(2)(A)  requires  creditors  to 
provide  this  disclosure  not  later  than 
three  business  days  after  the  creditor 
receives  thfe  consumer’s  application, 
and  at  least  seven  business  days  before 
consummation.  15  U.S.C.  1638(b)(2)(A). 
Current  §  1026.18(d)  implements  TILA 
section  128(a)(3)  and  (8)  by  requiring 
creditors  to  disclose  the  “finance 
charge,”  using  that  term,  and  a  brief 
description  such  as  “the  dollar  amount 
the  credit  will  cost  you.”  For 
transactions  subject  to  RESPA,  current 
§  1026.19(a)  requires  creditors  to 
provide  the  finance  charge  disclosure 
not  later  than  the  third  business  day 
after  the  creditor  receives  the 
consumer’s  application. 

Federal  agency  research  has  long 
recognized  consumer  confusion  over  the 
finance  charge.  The  Board-HUD  Joint 
Report  found  that  TILA  disclosures  fall 
short  of  meeting  their  goal  of  informing 
consumers  about  the  cost  of  credit,  in 
part  because  of  consumer  confusion 
over  the  finance  charge.  Board-HUD 
Joint  Report  at  III.  Evidence  of  consumer 
confusion  over  the  finance  charge  was 
echoed  in  the  Board’s  2009  Closed-End 
Proposal.  74  FR  43307-08  (Oct.  21, 
2009).  The  Board’s  consumer  testing 
indicates  that  consumers  often  fail  to 
understand  that  the  finance  charge 
contains  both  interest  and  fees,282  and 
that  consumers  place  very  little  value  on 
the  finance  charge  when  making 
decisions  regarding  their  loan.^sa  The 
report  stated  that  “[testing]  participants 
.  .  .  generally  disregarded  the  finance 
charge  when  reading  their  TILA 
statements.”  284  In  addition,  FTC  staff 
conducted  a  study  evaluating  prototype 
mortgage  disclosures  in  comparison  to 
then-current  TILA  and  REPSA 
disclosures,  which  indicated  that 
consumers  were  confused  by  the  finance 


Macro  2009  Closed-End  Report  at  11,  41 
(stating  that,  in  Round  8  of  the  testing,  “[mlost 
[participMits]  thought  the  finance  charges  were 
equal  to  the  amount  of  interest  that  the  borrower 
would  pay  over  time;  only  a  few  understood  the 
finance  charges  shown  on  the  form  included  fees 
as  well  as  interest”). 

283  poj.  example,  only  one  of  the  nine  participants 
in  one  round  of  the  Board’s  testing  found  the 
finance  charge  useful.  Id.  at  35.  In  another  round, 
most  participants  said  that  they  would  not  use  the 
finance  charge  in  their  decision-making.  Id.  at  28. 

^^*Id.  at  41. 
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disclosures.285 

For  these  reasons,  the  Bureau  is 
exercising  its  authority  under  TILA 
section  105(a)  and  (f)  and  Dodd-Frank 
sections  1032(a)  and,  for  residential 
mortgage  loans,  1405(b),  to  except 
transactions  subject  to  proposed 
§  1026.19(e)  from  the  requirements  of 
TILA  section  128(a)(3)  and  (8)  as  it 
applies  to  the  Loan  Estimate  provided  to 
consumers  within  three  business  days  of 
application.  As  discussed  above,  the 
Bureau  has  determined  that  the 
exclusion  of  the  finance  charge 
disclosure  from  the  Loan  Estimate 
effectuates  the  purposes  of  TILA  by 
avoiding  consumer  confusion  and 
information  overload  historically 
associated  with  the  finance  charge 
disclosure,  thereby  improving  the 
informed  use  of  credit. 

The  Bureau  has  considered  the  factors 
in  TILA  section  105(f)  and  has 
determined  that,  for  the  reasons 
discussed  above,  an  exemption  is 
appropriate  under  that  provision. 
Specifically,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  borrowers,  regardless  of  their 
other  financial  arrangements  and 
financial  sophistication  and  the 
importance  of  the  loan  to  them. 
Similarly,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  loans,  regardless  of  the  amount 
of  the  loan  and  whether  the  loan  is 
secured  by  the  principal  residence  of 
the  consumer.  Furthermore,  the  Bureau 
has  determined  that,  on  balance,  the 
exemption  will  simplify  the  credit 
process  without  undermining  the  goal  of 
consumer  protection  or  denying 
important  benefits  to  consumers.  Based 
on  these  considerations,  the  results  of 
the  Biu^au’s  consumer  testing,  and  the 
analysis  discussed  above,  the  Bureau 
has  determined  that  an  exemption  is 
appropriate. 

Although  one  industry  commenter 
believed  the  finance  charge  should  be 
included  on  the  Loan  Estimate,  the 
Bureau  does  not  believe  that  disclosure 
of  the  finance  charge  on  the  Loan 
Estimate  provides  a  meaningful  benefit 
to  consumers  in  the  form  of  useful 
information  or  protection.  Rather, 
disclosure  of  the  finance  charge  to 
consumers  early  in  the  lending  process 
actually  complicates  and  hinders  the 


James  Lacko  &  Janis  Pappalardo,  Fed.  Trade 
Comm’n  Bureau  Econ.  Staff  Report,  Improving 
Consumer  Mortgage  Disclosures:  An  Empirical 
Assessment  of  Current  and  Prototype  Disclosure 
Forms  at  30.  37  (2007)  available  at  http:// 
www.ftc.gOv/os/2007/06/ 

P025505MortgageDisclosureReport.pdf  (finding  that 
respondents  in  the  study  were  confuted  by  the 
finance  charge  disclosure). 


process  of  mortgage  lending  because 
consumers  do  not  understand  the 
disclosure.  Removing  the  finance  charge 
disclosure  from  the  Loan  Estimate  that 
consumers  receive  early  in  the  lending 
process  may  assure  meaningful 
disclosure  of  credit  terms,  facilitate 
consumer  comparison  of  credit  terms, 
and  improve  the  informed  use  of  credit 
by  avoiding  information  overload  and 
improving  consumer  understanding  of  - 
loan  terms,  consistent  with  the  purposes 
of  TILA  and  with  section  1405(b)  of  the 
Dodd-Frank  Act.  As  consumer  testing 
indicates  that  consumers  generally  do 
not  use  the  finance  charge  when 
shopping  for  a  loan,  the  absence  of  the 
finance  charge  from  the  Loan  Estimate 
should  not  detract  from  consumers’ 
understanding  of  their  credit  terms  but, 
instead,  will  permit  consumers  to  focus 
on  other  important  terms.  In  addition, 
consistent  with  Dodd-Frank  Act  section 
1032(a),  removal  of  the  finance  charge 
from  the  Loan  Estimate  would  help 
ensure  that  the  features  of  consumer 
credit  transactions  secured  by  real 
property  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 

The  Bureau  recognizes  that  creditors, 
consumer  advocates,  and  State  and 
Federal  supervisory  agencies  use  the 
finance  cliarge  when  calculating  or 
verifying  the  calculation  of  the  APR, 
determining  compliance  with  certain 
price  thresholds,  and  for  a  range  of  other 
purposes,  including  the  right  of 
rescission  pursuant  to  TILA  section  125. 
15  U.S.C.  1635.  Accordingly,  to  preserve 
the  finance  charge  disclosure  for  these 
purposes,  §  1026.38(o)(2)  requires 
creditors  to  disclose  the  finance  charge 
on  the  Closing  Disclosure  provided  to 
consumers  at  least  three  days  prior  to 
consummation.  Although  concerns 
regarding  consumer  distraction  and 
information  overload  persist  at  the  stage 
of  the  transaction  where  the  consumer 
receives  the  Closing  Disclosure,  the 
Bureau  believes  that  digclosing  the 
finance  charge  with  other  loan 
calculations  on  the  final  page  of  the 
Closing  Disclosure  as  a  general  reference 
for  the  consumer  after  closing  will 
mitigate  these  concerns.  In  addition, 
though  the  finance  charge  is  not. 
disclosed  on  the  Loan  Estimate, 
creditors  must,  in  order  to  comply  with 
the  record  retention  requirements  in 
§  1026.25,  document  the  finance  charge 
used  to  calculate  the  APR  disclosed  on 
the  Loan  Estimate.  As  discussed  above, 
the  Bureau  is  adopting  cohfonning 
amendments  to  §  1026.22  to  reflect  the 


accuracy  standards  applicable  to  the 
finance  charge  disclosed  on  the  Closing 
Disclosure  under  §  lb26.38(o)(2).  The 
Bureau  is  also  adopting  conforming 
amendments  to  §  1026.22  to  reflect  the 
accuracy  standards  applicable  to  the 
finance  charge  used  in  the  APR 
calculation  for  the  Loan  Estimate  under 
§1026.37(1)(2). 

Amount  financed.  TILA  section 
128(a)(2)  and  (8)  requires  creditors  to 
disclose  the  “amount  financed,”  using 
that  term,  and  a  brief  descriptive 
statement  of  the  amount  financed.  15 
U.S.C.  1638(a)(2),  (a)(8).  Current 
§  1026.18(b)  implements  this 
requirement  and  requires  creditors  to 
disclose  the  amount  financed,  using  that 
term,  together  with  a  brief  description 
that  the  amount  financed  represents  the 
amount  of  credit  of  which  the  consumer 
has  actual  use.  Like  the  finance  charge 
disclosure,  for  transactions  subject  to 
RESPA,  TILA  section  128(b)(2)(A) 
requires  that  creditors  provide  a  good 
faith  estimate  of  this  disclosure  not  later 
than  three  business  days  after  the 
creditor  receives  the  consumer’s 
application,  and  at  least  seven  business 
days  before  consummation.  15  U.S.C. 
1638(b)(2)(A).  This  requirement  is 
implemented  in  current  §  1026.19(a). 

Like  the  finance  charge  disclosure, 
research  has  indicated  that  the  amount 
financed  disclosure  appears  to  confuse 
consumers.  The  Board-HUD  Joint  Report 
recommended  removing  the  amount 
financed  disclosure  from  consumer 
disclosures  altogether  because  it  “is 
probably  not  a  useful  disclosure  for 
mortgage  lending.”  xhe  Board-HUD 
Joint  Report  found  that  the  primary  use 
of  the  amount  financed  disclosure  is  to 
help  supervisory  agencies  confirm  APR 
calculations,  and  is  not  a  useful 

shopping  tool  for  consumers.^a^  The 

Board’s  consumer  testing  in  connection 
with  the  2009  Closed-End  Proposal  also 
indicated  consumer  confusion  about  the 
amount  financed  disclosure.  Some 
testing  participants  incorrectly  assumed 
that  the  amount  financed  disclosure  was 
their  loan  amount  or  the  sale  price  of 
the  home. 288  Based  on  this  testing,  the 


2®®  Board-HUD  Joint  Report  at  16. 

2»^/d.  atl7. 

288  Macro  2009  Closed-End  Report  at  v.  For 
example,  in  Round  8  of  testing,  participants  were 
“confused  about  the  difference  between  the  ‘loan 
amount'  and  the  ‘amount  financed.’  ”  Id.  at  26.  In 
Round  9,  participants  gave  a  variety  of  incorrect 
explanations  of  the  term,  including  that  it  was 
“how  much  escrow  they  would  have,”  the  amount 
they  would  have  to  pay  back,  or  the  amount  that 
they  borrowed.  Id.  at  35.  In  both  of  these  rounds, 
some  participants  believed  the  amount  financed 
disclosure  was  equal  to  the  amount  of  money  they 
would  be  borrowing.  Id.  at  40.  In  Round  11,  the 
amount  financed  disclosure  was  moved  to  the 
second  page,  under  the  heading  “Total  Payments” 
in  the  “More  Information  About  Your  Payments” 
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Board  concluded  that  the  amount 
financed  disclosure  detracted  from, 
rather  than  enhanced,  consumers’ 
understanding  of  other  disclosures 
and  that  consumers  “would  not 
consider  the  amount  financed  when 
shopping  for  a  mortgage  or  evaluating 
competing  loan  offers.”  The  Board 
also  found  that  “requiring  creditors  to 
disclose  the  amount  financed  in  the 
loan  summary  with  other  key  loan  terms 
would  add  unnecessary  complexity  and 
result  in  ‘information  overload.’ 

For  these  reasons,  the  Bureau  is 
exercising  its  authority  under  TILA 
section  105(a)  and  (f),  Dodd-Frank 
section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b),  to  modify  and  except 
transactions  subject  to  proposed 
§  1026.19(e)  from  the  requirements  of 
TILA  section  128(a)(2)  and  (8)  as  it 
applies  to  the  Loan  Estimate  provided  to 
consumers  within  three  business  days  of 
application.  As  discussed  above,  the 
Bureau  has  determined  that  the 
exclusion  of  the  amount  financed 
disclosure  from  the  Loan  Estimate 
effectuates  the  purposes  of  TILA  by 
avoiding  consumer  confusion  and 
information  overload  historically 
associated  with  the  disclosure,  thereby 
improving  the  informed  use  of  credit.  In 
addition,  the  Bureau  has  considered  the 
factors  in  TILA  section  105(f)  and  has 
determined  that,  for  the  reasons 
discussed  above,  an  exception  is 
appropriate  under  that  provision. 
Specifically,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  borrowers,  regardless  of  their 
other  financial  arrangements  and 
financial  sophistication  and  the 
importance  of  the  loan  to  them. 
Similarly,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  loans,  regardless  of  the  amount 
of  the  loan  and  whether  the  loan  is 
secured  by  the  principal  residence  of 
the  consumer.  Furthermore,  the  Bureau 
has  determined  that,  on  balance,  the 
exemption  will  simplify  the  credit 
process  without  undermining  the  goal  of 


section.  Id.  at  51.  As  in  previous  rounds,  no 
participant  was  able  to  explain  the  meaning  of  the 
amount  financed  disclosure.  Id.  at  55.  In  Round  12, 
with  the  amount  financed  disclosure  in  the  same 
place  on  the  second  page,  two  participants 
incorrectly  believed  they  were  borrowing  the 
“amount  financed.”  Id.  at  55.  In  the  final  round  of 
touting,  none  of  the  participants  understood  the 
meaning  of  the  amount  financed  disclosure.  Id.  at 
72. 

239  74  FR  43232,  43308  {Aug.  26,  2009).  For 
example,  “sample  disclosures  were  used  to  try  to 
explain  that  the  difference  between  the  loan  amount 
and  amount  financed  is  attributable  to  prepaid 
finance  charges,  but  this  explanation  did  not  appear 
to  improve  consumer  comprehension.”  Id. 

■^^Id. 

za*  Id. 


consumer  protection  or  denying 
important  benefits  to  consumers.  Based 
on  these  considerations,  the  findings  of 
the  Board-HUD  Joint  Report,  and  the 
analysis  discussed  above,  the  Bureau 
has  determined  that  an  exemption  is 
appropriate. 

As  discussed  above,  one  industry 
commenter  suggested  that  the  Bureau 
should  add  the  amount  financed 
disclosure  to  the  Loan  Estimate.  The 
Bureau  does  not  believe,  however,  that 
disclosure  of  the  amount  financed  on 
the  Loan  Estimate  provides  a 
meaningful  benefit  to  consumers  in  the 
form  of  useful  information  or  protection. 
Rather,  the  Bureau  believes  that 
disclosure  of  the  amount  financed  to 
consumers  early  in  the  lending  process 
actually  complicates  and  hinders  the 
process  of  mortgage  lending  because 
consumers  do  not  understand  the 
disclosure.  Removing  the  amount 
financed  from  the  Loan  Estimate  may 
improve  the  informed  use  of  credit  by 
avoiding  information  overload  and 
improving  consumer  understanding  of 
loan  terms,  consistent  with  the  purposes 
of  TILA  and  will  be  in  the  interest  of 
consumers  and  the  public,  consistent 
.with  section  1405(b)  of  the  Dodd-Frank 
Act.  Enhanced  consumer  understanding 
of  mortgage  transactions  is  also  in  the 
interest  of  consumers  and  the  public.  In 
addition,  consistent  with  Dodd-Frank 
Act  section  1032(a),  removal  of  the 
amount  financed  from  the  Loan 
"festimate  may  help  ensure  that  the 
features  of  consumer  credit  transactions 
secured  by  real  property  are  fullji, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
product  or  service,  in  light  of  the  facts 
and  circumstances. 

However,  the  Bureau  recognizes  that, 
like  the  finance  charge,  the  amount 
financed  is  commonly  used  by  creditors 
and  supervisory  agencies  for 
compliance  purposes,  as  well  as  by 
consumer  advocates.  Therefore,  under 
the  final  rule,  creditors  would  be 
required  to  disclose  the  amount 
financed  in  the  Closing  Disclosure 
provided  to  consumers  at  least  three 
business  days  prior  to  consummation. 
Like  the  finance  charge,  the  Bureau 
believes  that  disclosing  the  amount 
financed  with  other  loan  calculations  on 
the  final  page  of  the  Closing  Disclosure 
as  a  general  reference  for  the  consumer 
after  closing  will  mitigate  concerns 
about  consumer  distraction  and 
information  overload  at  the  Closing 
Disclosure  stage. 


37(m)  Other  Considerations 

Under  §  1026. 37(m),  the  Bureau 
proposed  to  require  creditors  to  disclose 
certain  information  pertaining  to:  (1) 

The  consumer’s  right  to  receive  copies 
of  appraisals;  (2)  future  assumability  of 
the  loan;  (3)  at  the  creditor’s  option, 
homeowner’s  insurance  requirements; 

(4)  the  creditor’s  late  payment  policy; 

(5)  loan  refinancing;  (6)  loan  servicing, 
and  (7)  in  refinance  transactions,  the 
consumer’s  liability  for  deficiency  after 
foreclosure.  This  information  would 
have  been  provided  under  the  master 
heading  “Additional  Information  About 
This  Loan”  required  by  §  1026.37(k)  and 
under  the  heading  “OAer 
Considerations.” 

The  Bureau  stated  in  the  proposal  that 
consumers  already  receive  most  of  these 
disclosures  at  or  after  application  or 
prior  to  consummation,  and  that  by 
incorporating  all  of  these  disclosures 
into  the  Loan  Estimate,  the  proposed 
rule  would  reduce  the  number  of 
separate  disclosures  that  consumers 
receive.  The  Bureau  stated  that  under 
the  proposed  rule,  consumers  would 
receive  these  disclosures  in  a  single, 
integrated  document,  which  would 
reduce  the  potential  for  information 
overload,  promote  the  informed  use  of 
credit  by  the  consumer,  and  facilitate 
compliance  by  industry.  The  Bureau  did 
not  receive  any  comments  on  proposed 
§  1026. 37(m)  and  is  adopting  it  as 
proposed. 

37(m)(l)  Appraisal 

Prior  to  the  Dodd-Frank  Act,  ECOA 
section  701(e)  required  creditors  to 
provide  to  applicants,  upon  written 
request,  a  copy  of  the  appraisal  report 
used  in  connection  with  the  consumer’s 
application  for  a  loan  secured  by  a  lien 
on  residential  real  property.  Section  ^ 
1474  of  the  Dodd-Frank  Act  amended 
ECOA  section  701(e)  to  remove  the 
provision  requiring  consumers  to 
request  a  copy  of  their  appraisal.  That 
section  now  requires  the  creditor  to 
provide  the  consumer  with  a  copy  of 
any  written  appraisal  or  valuation 
developed  in  connection  with  an 
application  for  a  loan  that  is  or  will  be 
secured  by  a  first  lien  on  a  dwelling 
promptly  upon  completion,  and  no  later 
than  three  days  prior  to  the  closing  of 
the  loan,  even  if  the  creditor  denies  the 
consumer’s  application  or  the 
application  is  incomplete  or  withdrawn. 
15  U.S.C.  1691(e)(1).  Under  ECOA 
section  701(e)(5),  the  creditor  must 
notify  the  consumer  in  writing  at  the 
time  of  application  of  the  right  to 
receive  a  copy  of  any  appraisal  or 
valuation.  15  U.S.C.  1691(e)(5). 
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In  addition,  section  1471(a)  of  the 
Dodd-Frank  Act  added  to  TILA  new 
appraisal  requirements  for  higher-risk 
mortgages.  Specifically,  new  TILA 
section  129H(c)  requires  creditors  to 
provide  consumers,  at  least  three  days 
prior  to  closing,  a  copy  of  any  appraisal 
prepared  in  connection  with  a  higher- 
risk  mortgage.  15  U.S.C.  1639h(c). 

Section  1471(f)  of  the  Dodd-Frank  Act 
defines  the  term  “higher-risk  mortgage” 
generally  as  a  residential  mortgage  loan, 
other  than  a  reverse  mortgage,  that  is 
secured  by  a  principal  dwelling  with  an 
APR  that  exceeds  the  average  prime 
offer  rate  for  a  comparable  transaction 
by  a  specified  percentage.  15  U.S.C. 
1639h(f).  Section  1471  also  allows  for 
interagency  rules  to  adopt  exemptions 
for  transactions,  which  would  not  be 
subject  to  the  implementing  regulations. 
New  TILA  section  129H(d)  contains  a 
disclosure  requirement  that  creditors 
must  provide  consumers,  at  the  time  of 
the  initial  mortgage  application,  a 
statement  that  any  appraisal  prepared 
for  the  mortgage  is  for  the  creditor’s  sole 
use  and  that  the  consumer  may  choose 
to  have  a  separate  appraisal  conducted 
at  his  or  her  own  expense.  15  U.S.C. 
1639h(d). 

The  Bureau  proposed  to  use  its 
authority  under  TILA  section  105(a]  and 
Dodd-Frank  Act  section  1032(a)  to 
include  on  the  Loan  Estimate  disclosure 
of  the  new  requirements  regarding  the 
consumer’s  right  to  appraisal  copies  for 
loans  subject  to  ECOA  section  701(e)(5) 
or  TILA  section  129H(c)  and  (d).  In  the 
proposal,  the  Bmreau  stated  its  intent  to 
harmonize  this  proposal  with  its 
rulemaking  implementing  amended 
ECOA  section  701(e)  and  the 
interagency  rulemaking  implementing 
new  TILA  section  129H(c)  and  (d),  so 
that  creditors  may  satisfy  the  ECOA 
section  701(e)(5)  and  TILA  section  129H 
requirements  in  a  single  disclosme.  The 
Bureau  stated  its  belief  in  the  proposal 
that  including  these  appraisal 
disclosures  on  the  Loan  Estimate  is 
consistent  with  the  purposes  of  TILA 
and  would  reduce  burden  on  industry. 
The  Bureau  stated  its  belief  that  because 
consumers  would  receive  one  integrated 
disclosure  rather  than  a  separate 
appraisal  disclosure  in  addition  to  the 
Loan  Estimate  they  would  receive  after' 
application,  the  proposal  would 
facilitate  compliance  for  creditors  and 
promote  the  informed  use  of  credit  by 
consumers,  and  ensure  effective 
disclosure  to  consumers,  consistent 
with  the  purposes  of  TILA  s^ion 
105(a). 

In  addition,  the  Bureau  also  stated  its 
belief  that  incorporating  the  appraisal 
disclosures  into  the  Loan  Estimate  in  a 
way  that  is  consistent  with  the 


presentation  of  other  disclosures  would 
ensure  that  the  features  of  the 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits;  and  risks 
associated  with  the  mortgage 
transaction,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a).'Since  the 
proposal,  the  Bureau  has  issued  the 
2013  ECOA  Appraisals  Final  Rule,  78 
FR  7215  (Jan.  31,  2013)  to  implement 
ECOA  section  701(e)  as  amended  by  the 
Dodd-Frank  Act.  In  addition,  the 
Bureau,  the  Department  of  the  Treasury’, 
the  Board,  the  National  Credit  Union 
Administration,  the  Office  of  the 
Comptroller  of  the  Currency,  and  the 
Federal  Housing  Finance  Agency  have 
issued  the  2013  Interagency  Appraisals 
Final  Rule,  78  FR  10367  (Feb.  13,  2013), 
to  implement  new  TILA  section  129H(c) 
and  (d).  The  disclosure  proposed  in 
§  1026.37(m)(l)  is  generally  consistent 
with  the  disclosure  standards  adopted 
in  these  two  rulemakings  and  would 
have  satisfied  the  requirements  of  them 
both. 

Proposed  §  1026.37(m)(l)  would  have 
applied  only  to  closed-end  credit 
transactions  subject  to  proposed 
§  1026.19(e)  and  ECOA  section  701(e)  or’ 
TILA  section  129H,  as  implemented  in 
Regulation  B,  12  CFR  part  1002,  and 
Regulation  Z,  respectively.  For  such 
transactions,  proposed  §  1026.37(m)(l) 
would  have  required  the  disclosure 
under  the  label  “Appraisal.”  Proposed  ^ 
§  1026.37(m)(l)(i)  would  have  required 
the  disclosure  to  state  that  the  creditor 
may  order  an  appraisal  to  determine  the 
value  of  the  property  that  is  the  subject 
of  the  transaction  and  may  charge  the 
consumer  the  cost  for  any  such 
appraisal.  Proposed  §  1026.37(m)(l)(ii) 
would  have  required  the  disclosure  to 
state  that  the  creditor  will  promptly 
provide  the  consumer  a  copy  of  any 
completed  appraisal,  even  if  the 
transaction  is  not  consummated. 

Finally,  proposed  §  1026.37(m)(l)(iii) 
'would  have  required  the  disclosure  to 
state  that  the  consumer  has  the  right  to 
order  an  additional  appraisal  of  the 
property  for  the  consumer’s  owh  use. 
Proposed  comment  37(m)(l)-l  would 
have  clarified  that  if  a  transaction 
subject  to  proposed  §  1026.19(e)  is  not 
also  subject  to  either  ECOA  section 
701(e)  or  TILA  section  129H,  as 
implemented  in  Regulations  B  and  Z, 
respectively,  the  disclosure  required  by 
proposed  §  1026.37(m)(l)  may  be 
omitted  from  the  Loan  Estimate. 

A  large  bank  criticized  proposed 
§  1026.37(m)(l)(i)  because  section 
1471(a)  of  the  Dodd  Frank  Act  requires 
that  a  disclosure  that  “the  appraisal 


prepared  for  the  mortgage  is  for  the  sole 
use  of  the  creditor,  and  the  applicant 
may  choose  to  have  a  separate  appraisal 
conducted  at  the  expense  of  the 
applicant”  and  proposed 
§  1026.37(m)(l)(i)  leaves  out  this  critical 
first  clause.  The  commenter  stated  that 
the  omission  could  be  a  source  of 
consumer  confusion.  A  regional  trade 
association  representing  banks 
commented  that  the  required  disclosure 
proposed  in  §  1026.37(m)(l)(ii)  should 
make  clear  that  the  creditor  may  not 
have  an  appraisal  to  provide  if  the 
transaction  is  not  consummated.  A 
regional  trade  association  representing 
banks  expressed  concern  that  the 
statement  required  by 
•§  1026.37(m)(l)(iii)  may  cause 
consumers  to  believe  that  the  creditor 
would  consider  the  appraisal  ordered  by 
the  consumer  which  the  creditor  may 
not  do  pursuant  to  other  Federal  laws 
and  regulations.  The  commenter  stated 
that  the  omission  could  be  a  source  of 
consumer  confusion. 

With  respect  to  the  comment  that  the 
disclosure  required  by  proposed 
§  1026.37(m)(l)(i)  leaves  out  the  first 
clause  of  section  1471(a)  of  the  Dodd 
Frank  Act  stating  that  the  appraisal 
prepared  for  the  mortgage  is  for  the  sole 
use  of  the  creditor,  the  Bureau  believes 
that  the  statement  required  by 
§  1026.37(m)(l)(i)  effectively  informs 
the  consumer  that  the  appraisal  is  for 
the  creditor.  The  Bureau  has  designed 
the  statement  to  use  plain  language  to  . 
convey  this  concept  to  consumers. 
Accordingly,  the  statement  required  by 
proposed  §  1026.37(m)(l)(i),  as 
illustrated  by  proposed  form  H-24  of 
appendix  H  to  Regulation  Z,  states  “we 
may  order  an  apprai'sal  to  determine  the 
property’s  value  and  charge  you  for  this 
appraisal.”  The  Bureau  does  not  believe 
that  adding  the  term  “sole  use  of  the 
creditor”  would  make  the  disclosure 
more  effective,  and  on  the  contrary, 
because  of  its  technical  nature,  may 
decrease  the  level  of  engagement  of 
consumers  with  the  statement.  The 
Bureau  has  conducted  extensive 
consumer  testing  of  prototype 
disclosure  statements  for  these  statutory 
appraisal  notices.  The  proposed 
statement  performed  better  than 
prototype  statements  that  included 
language  that  directly  addressed  this 
clause.  The  Bureau  tested  a  clause  with 
consumers  that  stated,  “any  appraisal 
we  order  for  this  loan  is  for  our  use 
only,  even  if  we  charge  you  the  cost.” 
This  clause  caused  consumer  confusion 
regarding  the  right  to  obtain  a  copy  of 
the  appraisal,  because  consumers 
believed  this  statement  meant  they 
would  not  be  able  to  see  the 
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appraisal.292  Accordingly,  the  Bureau 
has  determined  the  proposed  statement 
more  effectively  conveyed  the  right  to  a 
copy  of  the  appraisal  and  the  creditor’s 
use  of  the  appraisal  ordered  by  the 
creditor.  Moreover,  changing  the 
disclosure  proposed  in 
§  1026. 37(m)(l)(i)  would  render  it 
inconsistent  with  the  disclosures 
adopted  in  the  2013  ECOA  Appraisals 
Final  Rule  and  the  2013  Interagency 
Appraisals  Final  Rule  and  undermine 
the  intent  of  the  proposal  to  harmonize 
the  appraisal  disclosure  in  the 
integrated  disclosures  with  the  Bureau’s 
other  rulemakings. 

With  respect  to  the  comment  that  the 
staterrient  under  §  1026.37(m)(l){ii) 
should  make  clearer  that  the  creditor 
may  not  have  an  appraisal  for  the 
transaction,  the  Bureau  notes  that  the 
disclosure,  as  illustrated  on  form  H-24, 
states  that  the  creditor  “may”  order  an 
appraisal.  The  Bureau  believes  that  this 
conditional  language  is  sufficient  to  put 
a  consumer  on  notice  that  an  appraisal 
may  not  be  ordered  in  every  instance 
(such  as  where  a  transaction  is  not 
completed)  and  thus,  the  consumer  may 
not  receive  a  copy  of  such  appraisal. 

Regarding  the  comment  that 
consumers  may  believe  that  the  creditor 
would  consider  the  appraisal  ordered  by 
the  consumer,  the  Bureau  believes  that 
the  statement  effectively  conveys  that 
the  appraisal  ordered  by  a  consumer  is 
for  the  consumer’s  use.  The  proposed 
statement,  as  illustrated  by  form  H-24, 
states  “you  can  pay  for  an  additional 
appraisal  for  your  own  use  at  your  own 
cost.”  Based  on  the  Bureau’s  consumer 
testing,  the  Bureau  believes  the 
statement  is  understandable  by 
consumers.  In  addition,  for  reasons 
discussed  more  fully  in  the  2013  ECOA 
Appraisals  Rule,  the  Bureau  does  not 
believe  that  the  concise,  tested  language 
in  the  sample  disclosure  should  be 
expanded  to  discuss  other  Federal  laws 
and  regulations,  which  are  complex  and 
subject  to  varying  interpretations.  78  FR 
7215,  7228-9  (Jan.  31,  2013).  For  the 
aforefnentioned  reasons,  the  Bureau  is 
not  revising  the  proposed  appraisal 
notice  pursuant  to  the  comments. 

However,  for  transactions  subject  only 
to  the  Interagency  Appraisals  Final  Rule 
and  not  the  ECOA  Appraisals  rule,  the 
creditor  is  permitted  to  remove  the  word 
“promptly”  from  the  disclosure 
pursuant  to  §  1026.35(c)(5)(i).  78  FR 
10367,  10410-10412  (Feb.  13,  2013). 
Accordingly,  to  conform  the  appraisal 
notice  in  the  integrated  disclosures  to 
these  final  rules,  the  Bureau  is  revising 
comment  37(m)(l)-l  to  provide  that  for 
transactions  subject  to  TILA  section 


See  Kleimann  Testing  Report  at  254-256. 


129H,  but  not  ECOA  section  1691(e),  the 
creditor  may  delete  the  word  promptly 
from  the  disclosure  required  by 
§1026.37(m)(l)(ii). 

In  addition,  since  the  proposal  was 
issued,  the  regulations  implementing 
the  Dodd-Frank  Act’s  newly  required 
appraisal  notices  have  both  been 
finalized.  Neither  of  these  regulations 
limits  the  requirement  for  the  creditor  to 
provide  appraisals  to  “completed” 
appraisals.  Indeed,  the  2013  ECOA 
Appraisals  Rule  specifically  states  that  a 
rule  requiring  only  “final”  versions  to 
be  provided  would  not  be  consistent 
with  the  statutory  requirement,  because 
it  would  allow  creditors  to  withhold  a 
valuation  that  they  determine  is  a  draft 
or  preliminary  even  if  they  never 
receive  a  later  version.  78  FR  7215,  7224 
(Jan.  31,  2013)  (citing  comment 
l€02.14(a)(l)-7).  Accordingly,  the 
Bureau  is  revising  §  1026.37(m)(l)(ii)  to 
delete  the  word  “completed.”  The 
statement  illustrated  by  proposed  form 
H-24  of  appendix  to  Regulation  Z 
would  not  have  contained  the  word 
completed,  and  thus,  is  not  being 
revised  as  such. 

For  the  aforementioned  reasons,  the 
Bureau  is  adopting  §  1026.37(m)(l)(i) 
and  (iii)  as  proposed,  based  on  the 
authority  stated  in  the  proposal.  The 
Bureau  is  revising  §  1026.37(m)(l)(ii)  to 
delete  the  word  “completed,”  to 
conform  to  the  2013  ECOA  Appraisals 
Rule  and  the  2013  Interagency 
Appraisals  Final  Rule.  The  Bureau  is 
also  revising  comment  37(m)(l)-l  as 
described  above,  to  clarify  that  a 
creditor  may  delete  the  word 
“promptly”  from  the  statement 
illustrated  by  form  H-24  of  appendix  H 
to  Regulation  Z  if  it  is  subject  to  TILA 
section  129H,  but  not  ECOA  section 
701(e).  The  Bureau  is  also  adopting  new' 
comment  37(m)(l)-2  to  clarify  that  the 
disclosure  required  by  §  1026.37(m)(l) 
is  as  illustrated  by  form  H-24,  which 
contains  the  statement  that  the  creditor 
will  provide  an  appraisal  even  if  the 
“loan  does  not  close.”  The  Bureau  is 
further  revising  comment  37(m)(l)-l  to 
delete  the  reference  to  §  1026. 37’s 
permission  that  disclosures  be  made  “as 
applicable”  to  conform  with  revisions  to 
§-1026.37.  Pursuer^  to  §  1026.37(o)(3), 
the  illustrated  language  is  required  even 
though  §  1026.37(m)(l)  refers  to 
“consummation  of  the  trans'action.”  The 
Bureau  has  used  the  term  “close” 
instead  of  the  term  “consummation”  on 
the  disclosures,  because  it  is  plain 
language,  which  the  Bureau  believes 
will  be  more  understandable  to  most 
consumers.  The  Bureau  adopts  these 
revisions  pursuant  to  its  authority  under 
TILA  section  105(a)  and  Dodd-Frank 
Act  section  1032(a).  The  Bureau 


believes  these  revisions  will  effectuate 
the  purpose  of  TILA  by  promoting  the 
informed  use  of  credit  and  consistent 
with  Dodd-Frank  Act  section  1405(b), 
will  improve  consumer  awareness  and 
understanding  of  residential  mortgage 
loans. 

37(m)(2)  Assumption 

TILA  section  128(a)(l3)  require?  the 
creditor  to  disclose,  in  any  residential 
mortgage  transaction,  a  statement 
indicating  whether  a  subsequent 
purchaser  may  be  permitted  to  assume 
the  remaining  loan  obligation  on  its 
original  terms.  15  U.S.C.  1638(a)(13). 
This  provision  is  currently  implemented 
in  §  1026. 18(q),  and  applies  only  to 
residential  mortgage  transactions.  TILA 
section  103(x)  defines  “residential 
mortgage  transaction”  as  a  “transaction 
in  which  a  mortgage,  deed  of  trust, 
purchase  money  security  interest  arising 
under  an  installment  sales  contract,  or 
equivalent  consensual  security  interest 
is  created  or  retained  against  the 
consumer’s  dwelling  to  finance  the 
acquisition  or  initial  construction  of  a 
dw'elling.”  15  U.S.C.  1602(x). 

The  Bureau  proposed  §  1026.37(m)(2) 
to  implement  TILA  section  128(a)(13) 
for  transactions  subject  to  §  1026.19(e), 
pursuant  to  its  authority  under  TILA 
section  105(a),  Dodd-Frank  Act  section 
1032(a),  and,  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b). 
In  addition,  the  Bureau  proposed  to 
modify  the  scope  of  TILA  section 
128(a)(13),  pursuant  to  its  authority 
under  TILA  section  105(a)  and  Dodd- 
Frank  Act  sections  1032(a)  and  1405(b), 
to  apply  to  all  transactions  subject  to 
proposed  §  1026. 19(e) .  even  if  not  a 
“residential  mortgage  transaction”  as 
defined  in  TILA  section  103(x).  The 
Bureau  stated  its  belief  in' the  proposal 
that  consumers  in  transactions  secured 
by  real  property  would  benefit  from  the 
disclosure,  even  if  the  property  does  not 
contain  a  dwelling.  The  Bureau  stated 
that  the  proposed  modification  would 
proipote  the  Informed  use  of  credit, 
consistent  with  the  purposes  of  TILA; 
ensure  that  the  features  of  the 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage 
transaction,  in  light  of  the  facts  and 
-  circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a):  and  would 
improve  consumer  awareness  and 
understanding  of  residential  mortgage 
loans,  and  be  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b). 
Transactions  subject  to  the  disclosure 
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requirements  of  §  1026.18  would  have 
continued  to  be  subject  to  §  1026. 18(q). 

Proposed  §  1026.37{m)(2)  would  have 
implemented  TILA  section  128(a)(13) 
for  all  transactions  subject  to 
§  1026.19(e)  by  requiring  the  creditor  to 
disclose  whether  a  subsequent 
purchaser  of  the  property  may  be 
permitted  to  assume  the  remaining  loan 
obligation  on  its  original  terms. 

Proposed  comment  37{m)(2)-l  would 
have  clarified  that  the  creditor  must 
disclose  whether  or  not  a  third  party 
may  be  allowed  to  assume  the  loan  on 
its  original  terms  if  the  property  is  sold 
or  transferred  by  the  consumer. 

Proposed  comment  37{m)(2)-l  also 
would  have  noted  that  in  many 
mortgages,  the  creditor  may  be  unable  to 
determine  whether  the  loan  is 
assumable  at  the  time  the  Loan  Estimate 
is  provided  and  cited  to  the  GSEs  as 
examples  of  entities  that  as  a  common 
practice  condition  assumability  on  a 
number  of  factors  such  as  the 
subsequent  borrower’s  creditworthiness. 
Further,  proposed  comment  37(mK2)-l 
would  have  clarified  that,  if  the  creditor 
can  determine  that  such  assumption  is 
not  permitted,  the  creditor  complies 
with  §  1026.37(m){2)  by  disclosing  that 
the  loan  is  not  assumable.  In  all  other 
situations,  including  where  assumption 
of  a  loan  is  permitted  or  is  dependent 
on  certain  conditions  or  factors,  or 
uncertainty  exists  as  to  the  future 
assumability  of  a  mortgage,  the  creditor 
complies  with  proposed  §  1026.37(m)(2) 
by  disclosing  that,  under  certain 
conditions,  the  creditor  may  allow  a 
third  party  to  assume  the  loan  on  its 
original  terms.  Proposed  comment 
37(m)(2)-2  would  have  clarified  that  the 
phrase  “original  terms”  as  used  in 
§  1027.37(m)(2)  does  not  preclude  an 
assumption  fee  but  may  represent 
different  terms,  and  would  have 
provided  an  example  of  a  modified 
term. 

An  association  of  State  regulators 
commented  that  the  assumption 
disclosure,  as  proposed  in 
§  1026.37(m)(2)  for  the  Loan  Estimate 
was  inconsistent  with  that  proposed  in 
§  1026.38(1)(1),  for  the  Closing 
Disclosure,  as  illustrated  by  proposed 
forms  H-24  and  H-25  of  appendix  H  to 
Regulation  Z,  respectively.  The  Bureau 
believes  that  the  consistent  statements 
between  the  Loan  Estimate  and  Closing 
Disclosure  will  aid  consumer 
understanding.  Accordingly,  the  Bureau 
is  adopting  §  1026.37{m)(2)  as  proposed, 
based  on  the  authority  stated  in  the 
proposal,  but  is  revising  the  assumption 
disclosure  on  form  H-24  for  consistency 
with  the  Closing  Disclosure,  as 
described  in  the  section-by-section 
analysis  of  appendix  H  to  Regulation  Z. 


The  Bureau  is  adopting  comments 
37(m)(2)-l  and  -2  substantially  as 
proposed  but  with  minor  modifications 
for  clarity. 

37(m)(3)  Homeowner’s  Insurance 

TILA  section  106(c)  provides  that 
premiums  for  homeowner’s  insurance 
written  in  connection  with  any 
consumer  credit  transaction  shall  be 
included  in  the  finance  charge  unless  a 
clear  and  specific  statement  in  writing 
is  furnished  by  the  creditor  to  the 
person  to  whom  credit  is  extended, 
setting  forth  the  cost  of  the  insurance  if 
obtained  ft-om  or  through  the  creditor, 
and  stating  that  the  person  to  whom, 
credit  is  extended  may  choose  the 
insurance  provider.  15  U.S.C.  1605(c). 
Current  §§  1026.4(d)(2)(i)  and 
1026.l6(n)  implement  this  provision. 

The  Bureau  stated  in  the  proposal  that 
it  understands  that  many  creditors 
provide  consumers  the  disclosure 
described  in  TILA  section  106(c)  and 
§  1026.4(d)(2)(i)  in  order  to  exclude 
homeowner’s  insurance  premiums  from 
the  finance  charge.  The  Bureau  stated 
that  to  reduce  the  number  of  individual 
disclosures  provided  to  consumers  and 
facilitate  compliance  for  creditors,  the 
Bureau  proposed  §  1026.37(m)(3)  which 
provides  that,  at  the  creditor’s  option, 
the  creditor  may  disclose  a  statement  of 
whether  homeowner’s  insurance  is 
required  on  the  property  and  whether 
the  consumer  may  choose  the  insurance 
provider,  labeled  “Homeowner’s 
Insurance. ’’-Proposed  comment 
37(m)(3)-l  would  have  clarified  that  the 
disclosure  required  in  §  1026.37(m)(3)  is 
optional.  Proposed  comment  37(m)(3)-2 
would  have  clarified  that  a  creditor 
satisfies  the  condition  for  excluding 
homeowner’s  insurance  premiums  from 
the  finance  charge  described  in 
§  1026.4(d)(2)(i)  by  disclosing  the 
statement  described  in  §  1026.37(m)(3). 

The  Bureau  proposed  §  1026.37(m)(3) 
pursuant  to  its  authority  under  TILA 
section  105(a),  Dodd-Frank  Act  section 
1032(a),  and,  for  residential  mortgage 
loems,  Dodd-Frank  Act  section  1405(b). 
The  Bureau  believes,  as  stated  in  the 
proposal,  that  combining  the  optional 
disclosure  regarding  homeowner’s 
insurance  premiums  Vith  the  other 
disclosures  on  the  Loan  Estimate  may 
avoid  information  overload  and 
therefore  promote  the  informed  use  of 
credit,  consistent  with  the  purposes  of 
'TILA.  In  addition,  the  Bureau  believes, 
as  stated  in  the  proposal,  that  the 
proposed  disclosure  will  help  ensure 
that  the  features  of  the  transaction  cu^e 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 


the  mortgage  transaction,  consistent 
with  Dodd-Frank  Act  section  1032(a), 
and  will  improve  consumer  awareness 
and  understanding  of  residential 
mortgage  loans,  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b). 

A  national  trade  association 
representing  developers  of  timeshare 
properties  commented  that  the 
homeowner’s  insurance  disclosure  is 
not  applicable  to  timeshare  transactions 
because  the  homeowners  association  for 
the  timeshare  resort  typically  pays  for 
insurance  on  the  property.  As  noted,  the 
disclosure  required  by  §  1026.37(m)(3) 
may  be  made  at  the  creditor’s  option. 
Accordingly,  to  the  extent  that 
timeshare  creditors  believe  the 
disclosure  is  inapplicable,  they  are  free 
to  omit  it  from  the  Loan  Estimate.  The 
Bureau  continues  to  believe  that 
§  1026.37(m)(3)  will  effectuate  the 
purposes  of  TILA  and  is  consistent  with 
the  Dodd-Frank  Act  section  1032(a)  and 
1405(b).  Accordingly,  the  Bureau  is 
adopting  §  1026.37{m)(3)  substantially 
as  proposed  but  is  making  minor 
modifications  for  clarity  and  to  reflect 
the  disclosure  on  form  H-24.  The 
Bureau  is  adopting  comment  37(m)(3)- 
1  as  proposed  and  is  adopting  comment 
37(m)(3)-2  substantially  as  proposed 
but  with  a  minor  modification  for 
clarity. 

37(m)(4)  Late  Payment 

TILA  section  128(a)(10)  requires 
disclosure  of  “any  dollar  charge  or 
percentage  amount  which  may  be 
imposed  by  a  creditor  solely  on  account 
of  a  late  payment.”  15  U.S.C. 

1638(a)(10).  This  requirement  is 
currently  implemented  in  §  1026.18(1), 
which  requires  a  statement  detailing  any 
“dollar  or  percentage  charge  that  may  be 
imposed  before  maturity  due  to  a  late 
payment.” 

The  Bureau  proposed  §  1026.37(m)(4) 
to  implement  TILA  section  128(a)(10) 
for  transactions  subject  to  §  1026.19(e), 

■  pursuant  to  its  implementation 
authority  under  TILA  section  105(a).  In 
addition,  the  Bureau  proposed  to 
require  creditors  to  disclose  the  number 
of  days  that  a  payment  musl  be  late  to 
trigger  the  late  payment  charge  pursuant 
to  its  authority  under  TILA  section 
105(a)  and  Dodd-Frank  Act  section 
1032(a).  The  Bureau  stated  in  the 
proposal  that  it  believes  that  the 
additional  disclosure  enhances  the  late 
payment  disclosure  by  describing  the 
conditions  that  may  trigger  a  late 
payment  charge  and  therefore  promotes 
the  informed  use  of  credit,  consistent 
with  the  purpose  of  TILA.  For  this  same 
reason,  the  Bureau  stated  its  belief  that 
the  proposed  disclosure  would  ensure 
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that  the  features  of  the  transaction  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  mortgage  transaction,  in  light  of  the 
facts  and  circumstances,  consistent  with 
Dodd-Frank  Act  section  1032(a). 

Proposed  §  1026.37(m)(4)  would  have 
implemented  TILA  section  128(a)(10) 
for  transactions  subject  to  §  1026.19(e) 
and  required  the  creditor  to  disclose  a 
statement  detailing  any  charge  that  may 
be  imposed  on  the  consumer  for  a  late 
payment  and  the  number  of  days  a 
payment  must  be  late  before  a  penalty 
for  late  payment  may  be  assessed. 
Proposed  comment  37(m)(4)-l  would 
have  clarified  that  the  late  payment 
disclosure  is  required  if  charges  are 
added  to  an  individual  delinquent 
installment  of  a  transaction  that  remains 
ongoing  on  its  original  terms.  Proposed 
comment  37(m)(4)-l  also  would  have 
clarified  which  charges  and  creditor 
actions  under  the  legal  obligation  do  not 
qualify  as  a  late  payment  charge  and 
that  an  increase  in  the  interest  rate  is  a 
late  payment  charge  to  the  extent  of  th5 
increase.  Comment  37(m)(4)-2  would 
have  clarified  that  the  creditor  may 
make  changes  to  the  disclosure  to  reflect 
the  requirements  imposed  and . 
alternatives  allowed  under  State  law. 

Two  GSEs  criticized  the  design  of  the 
Late  Payment  disclosure  as  proposed  on 
form  H-24  of  appendix  H  to  Regulation 
Z,  stating  it  was  inconsistent  with  other 
disclosures  required  by  §  1026. 37(m) 
because  the  information  filled  in  by  the 
creditor  that  is  particular  to  the 
consumer’s  transaction  is  not 
highlighted  by  a  checkbox.  The  Bureau 
did  not  propose  a  format  based  on 
checkboxes  for  this  disclosure  in 
proposed  form  H-24  of  appendix  H 
based  on  its  belief  that  the  formula  for 
a  creditor’s  charge  for  a  late  payment 
varies,  although  it  is  typically  subject  to 
limits  under  applicable  law.  However, 
the  Bureau  believes  that  placing 
additional  emphasis  on  the  variable 
information  of  the  disclosure  may  aid 
consumer  understanding,  and  thus,  has 
illustrated  such  emphasis  of  this 
information  using  italics  in  form  H-24 
of  appendix  H  to  Regulation  Z,  as 
discussed  in  the  section-by-section 
analysis  of  appendix  H. 

The  Bureau  did  not  receive  any 
comments  on  the  substance  of  proposed 
§  1026.37(m)(4)  or  its  accompanying 
commentary.  Accordingly,  the  Bureau  is 
finalizing  proposed  §  1026.37(m)(4)  and 
comments  37(m)(4)-l  and  -2  as 
proposed,  based  on  the  authority  stated 
in  the  proposal. 


37(m)(5)  Refinance 

TILA  section  128(b)(2)(C)(ii)  requires 
that,  for  variable-rate  transactions  or 
transactions  where  the  regular  payment 
may  otherwise  be  variable  and  that  are 
secured  by  the  consumer’s  dwelling,  the 
borrower  be  provided  with  a  disclosure 
that  there  is  no  guarantee  to  refinance  to 
a  lower  amount.  Current  §  1026. 18(t) 
implements  this  provision  by  requiring 
creditors  to  disclose  a  statement  that 
there  is  no  guarantee  that  the  consumer 
may  refinance  to  lower  the  interest  rate 
or  monthly  payment.  Current 
§  1026. 18(t)  also  expands  the  no- 
guarantee-to-refinance  disclosure  to 
apply  to,  not  only  variable-rate  or 
variable-payment  transactions,  but  all 
closed-end  transactions  secured  by  real 
property  or  a  dwelling,  other  than 
transactions  secured  by  the  consumer’s 
interest  in  a  timeshare. 

The  Bureau  proposed  §  1026.37(m)(5) 
to  implement  TILA  section 
128(b)(2)(C)(ii)  for  transactions  subject 
to  proposed  §  1026.19(e).  Proposed 
§  1026.37(m)(5)  would  have  required  the 
disclosure  of  the  following  statement: 
“Refinancing  this  loan  will  depend  on 
your  future  financial  situation,' the 
property  value,  and  market  conditions. 
You  may  not  be  able  to  refinance  this 
loan.”  This  statement  was  based  on  the 
results  of  several  rounds  of  consumer 
testing.  As  discussed  in  the  Kleimann 
Testing  Report,  consumers  in  the 
Bureau’s  consumer  testing  understood 
this  language  to  mean  that  they  are 
permitted  to  try  to  refinance  their  loan 
in  the  future,  but  that  they  may  not  be 
able  to  do  so.  See  Kleimann  Testing 
Report  at  218,  225. 

In  implementing  TILA  section 
128(b)(2)(C)(ii),  the  Bureau  proposed  to 
use  its  authority  under  TILA  section 
105(a)  and  Dodd-Frank  Act  sections 
1032(a)  and  1405(b)  to  expand  the 
requirement  to  all  transactions  subject 
to  §  1026.19(e).  The  proposal  stated  that, 
like  the  Board,  the  Bureau  was 
concerned  that  some  consumers  may 
accept  loan  terms  that  could  present 
refinancing  problems  similar  to  those 
experienced  by  consumers  in  variable- 
rate  or  variable-payment  transactions 
[e.g.,  a  three-year  fixed  rate  mortgage 
with  a  balloon  payment),  and  that  all 
consumers  would  benefit  from  a 
statement  that  encourages  consideration 
of  possible  future  market  rate  increases 
on  refinancing.  See  2009  Closed-End 
Proposal,  74  FR  43310.  The  Bureau 
stated  that  it  believed  the  proposed 
disclosure  effectuates  the  purpose  of 
TILA  to  help  consumers  avoid  the 
uninformed  use  of  credit.  In  addition, 
the  Bureau  stated  its  belief  that  the 
proposed  disclosure  would  help  to 


ensure  that  the  features  of  mortgage 
transactions  are  fully  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
a  financial  product,  in  light  of  the  facts 
and  circumstances,  consistent  with 
Dodd-Frank  Act  section  1032(a),  and 
would  improve  consumer  awareness 
and  understanding  of  residential 
mortgage  loans,  which  is  in  is  the 
interest  of  consumers  and  the  public, 
consistent  with  Dodd-Frank  Act  section 
1405(b).  Transactions  subject  to  the 
disclosure  requirements  of  §  1026.18 
would  have  continued  to  be  subject  to 
§1026.18(t). 

A  national  trade  association 
representing  developers  of  timeshare 
properties  commented  that  the  refinance 
disclosure  is  confusing  for  timeshare 
consumers  because  those  transactions 
are  rarely  refinanced  and  thus  the 
disclosure  could  mislead  consumers 
into  believing  they  could  refinance.  The 
Bureau  disagrees  that  the  disclosure  as 
proposed  would  be  confusing  for 
timeshare  consumers.  Indeed,  the 
disclosure  required  by  §  1026.37(m)(5) 
notifies  consumers  that  refinancing  may 
not  be  possible,  which  is  correct  given 
that  timeshares  are  typically  not 
refinanced.  The  Bureau  continues  to 
believe  that  the  disclosure  required  by 
§  1026.37(m)(5)  will  effectuate  the 
purposes  of  TILA  and  is  consistent  with 
the  Dodd-Frank  Act  sections  1032(a) 
and  1405(b).  See  the  section-by-section 
analysis  of  §  1026.19  for  a  discussion 
regarding  the  Bureau’s  decision  to 
extend  the  scope  of  certain  disclosures 
required  by  the  Dodd-Frank  Act  for 
“residential  mortgage  loans,”  a^  defined 
under  Dodd-Frank  Act  section  1401,  to 
transactions  secured  by  a  consumer’s 
interest  in  a  timeshare  plan. 

Accordingly,  the  Bureau  is  adopting 
§  1026.37(m)(5)  as  proposed,  based  on 
the  authority  stated  in  the  proposal. 

37(m)(6)  Servicing 

RESPA  section  6(a)  requires 
disclosures  to  loan  applicants 
concerning  whether  the  servicing  of  the 
loan  may  be  assigned,  sold,  or 
transferred  to  any  other  person  at  any 
time  while  the  loan  is  outstanding.  12 
U.S.C.  2605(a).  Current  appendix  C  to 
Regulation  X  implements  RESPA 
section  6(a)  and  requires  a  statement  in  . 
the  RESPA  CFE  regarding  loan  servicing 
under  the  section  “If  your  loan  is  sold 
in  the  future,”  albeit  using  relatively 
generic  language  that  does  not  express 
the  creditor’s  actual  intent.^^a  Proposed 


293  xhe  standard  RESPA  GFE  form  in  appendix  C 
to  Regulation  X  reads  as  follows:  “Some  lenders 

Continued 
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§  1026.37(m)(6)  would  have  required  a 
statement  of  whether  the  loan  will  be 
serviced  by  the  creditor  or  transferred  to 
another  servicer,  labeled  “Servicing.” 
Proposed  comment  37(m)(6)-l  would 
have  clarified  that  the  disclosure 
required  in  proposed  §  1026.37(m)(6) 
requires  only  that  the  creditor  state  its 
intent  at  the  time  the  disclosure  is 
issued. 

For  transactions  subject  to  RESPA,  the 
Bureau  proposed  §  1026.37(m)(6)  to 
implement  RESPA  section  6(a), 
pursuant  to  its  authority  under  RESPA 
section  19(a).  For  transactions  subject  to 
the  requirements  of  proposed 
§  1026.19(e)  but  that  are  not  subject  to 
RESPA,  the  Bureau  proposed  to  require 
creditors  to  provide  the  servicing 
disclosure  described  in  §  1026.37(m)(6) 
pursuant  to  its  authority  under  TILA 
section  105(a)  and  Dodd-Frank  Act 
1032(a).  The  Bmeau  believes,  as  stated 
in  the  proposal,  that  requiring  the 
disclosure  regarding  loan  servicing  in 
these  transactions  will  improve 
consumer  understanding  and  avoid  the 
uninformed  use  of  credit,  consistent 
with  the  purposes  of  TILA,  and  that  the 
disclosure  will  ensure  that  the  features 
of  the  transaction  are  fully,  accurately, 
and  effectively  disclosed  to  consumers 
in  a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage 
transaction,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a). 

A  non-depository  lender  commenter 
stated  that  a  lender  does  not  typically 
know  at  the  time  the  Loan  Estimate  is 
issued  whether  it  intends  to  retain 
servicing  of  the  loan  or  transfer  it. 
Further,  the  commenter  stated  that 
under  other  applicable  laws  and 
regulations,  a  creditor  need  not  disclose 
whether  it  has  transferred  servicing  of 
the  loan  until  after  closing.  The 
commenter  suggested  that  the  disclosure 
design  include  a  third  option  where  a 
creditor  could  disclose  that  it  did  not 
know  whether  it  intended  to  service  the 
loan. 

The  Bureau  intended  for  the  servicing 
disclosure  to  implement  RESPA  section 
6(a),  which  only  requires  a  notice  of 
whether  the  servicing  of  the  loan  may  be 
assigned,  sold,  or  transferred  to  any 
other  person  at  any  time  while  the  loan 
js  outstanding.  The  Bureau  intended 
that  the  proposal  require,  as  illustrated 
by  proposed  form  H-24  of  appendix  H 
to  Regulation  Z,  only  the  disclosure  of 
the  creditor’s  intent.  The  Bureau 
believed  such  a  disclosiu'e  would 


may  sell  your  loan  after  settlement.  Any  fees 
lenders  receive  in  the  future  cannot  change  the  loan 
you  receive  or  the  charges  you  paid  at  settlement.” 


convey  effectively  the  information 
required  by  RESPA  section  6(a)  and  aid 
consumer  understanding  of  the 
transaction.  The  Bureau,  however, 
understands  that  proposed 
§  1026.37(m)(6)  would  have  required  a 
statement  of  whether  the  loan  will  or 
will  not  be  serviced  by  the  creditor,  and 
does  not  in  the  regulatory  text  refer  to 
the  creditor’s  intent  to  service  the  loan. 
Accordingly,  the  Bureau  is  revising 
§  1026.37(m)(6)  to  refer  specifically  to 
the  creditor’s  intent  with  respect  to 
servicing  the  loan.  The  Bureau  believes 
that,  with  the  revision  to  the  regulatory 
text,  a  third  check  box  in  form  H-24,  as 
suggested  by  the  commenter,  is 
unnecessary.  If  a  creditor  does  not 
intend  to  service  the  loan,  then  it  should 
select  the  checkbox  that  it  does  not 
intend  to  service  the  loan.  The  Bureau 
believes  that  if  there  is  doubt  regarding 
whether  the  creditor  intends  to  transfer 
servicing,  consumers  will  be  better 
served  by  a  disclosure  that  the  creditor 
does  intend  to  do  so,  in  order  that 
consumers  are  on  notice  about  that 
possibility.  The  Bureau  is  adopting 
§  1026.37(m)(6)  with  a  revision  to 
require  a  statement  of  whether  or  not 
the  creditor  intends  to  service  the  loan. 
The  Bureau  is  also  revising  comment 
37(m)(6)— 1  to  change  a  reference  from 
the  closing  of  the  loan  to  the 
consummation  of  the  loan.  The  Bureau 
adopts  §  1026.37(m)(6)  and  comment 
37(m)(6)-l  as  revised  pursuant  to  its 
authority  under  RESPA  sections  6(a) 
and  19(a),  TILA  section  105(a),  and 
Dodd-Frank  Act  1032(a). 

37(m)(7)  Liability  After  Foreclosure 

Section  1414(c)  of  the  Dodd-Frank  Act 
created  new  TILA  section  129C(g), 
which  establishes  certain  requirements 
for  residential  mortgage  loans  subject  to 
protection  under  a  State  anti-deficiency 
law.  15  U.S.C.  1639c(g).  TILA  section 
129C(g)(2)  requires  that,  prior  to 
consummation,  the  creditor  or  mortgage 
originator  provide  a  written  notice  to 
the  consumer  describing  the  protection 
provided  by  the  anti-deficiency  law  and 
the  significance  to  the  consumer  of  the 
loss  of  such  protection.  TILA  section 
129C(g)(3)  requires  that  any  creditor  or 
mortgage  originator  that  provides  an 
application  to  a  consumer  or  receives  an 
application  from  a  consumer,  for  any 
type  of  refinancing  for  such  loan  that 
would  cause  the  loan  tq  lose  the 
protection  of  an  anti-deficiency  law, 
shall  provide  a  written  notice  to' the 
consumer  describing  the  protection 
provided  by  the  anti-deficiency  law  and 
the  significance  for  the  consumer  of  the 
loss  of  such  protection  before  any 
agreement  for  refinancing  is 
consummated.  TILA  section  129C(g)(l) 


defines  anti-deficiency  law  to  mean  the 
law  of  any  State  which  provides  that,  in 
the  event  of  foreclosure  on  the 
residential  property  of  a  consumer 
securing  a  mortgage,  the  consumer  is 
not  liable,  in  accordance  with  the  terms 
and  limitations  of  such  State  law,  for 
any  deficiency  between  the  sale  price 
obtained  fi"om  a  foreclosure  sale  and  the 
outstanding  balance  of  the  mortgage. 

Proposed  §  1026.37(m)(7)  would  have 
implemented  TILA  section  129C(g)(3), 
which  applies  to  refinance  transactions 
and  proposed  comment  37(m)(7)-l 
would  have  provided  guidance  on  when 
such  a  disclosure  is  permitted. 
Specifically,  proposed  §  1026.37(m)(7) 
would  have  provided  that,  if  the  credit 
is  to  refinance  an  extension  of  credit  as 
described  in  §  1026.37(a)(9)(ii)  or  (iii), 
the  creditor  must  disclose  a  brief 
statement  that  certain  State  law 
protections  against  liability  for  any 
deficiency  after  foreclosure  may  be  lost 
upon  refinancing,  the  potential 
consequences  of  the  loss  of  such 
protections,  and  a  statement  that  the 
consumer  should  consult  an  attorney  for 
ailditional  information,  labeled 
“Liability  after  Foreclosure.” 

The  Bureau  proposed  this 
requirement  pursuant  to  its 
implementation  authority  under  TILA 
section  105(a).  TILA  section  129C(g)(3) 
requires  creditors  to  provide  the  anti¬ 
deficiency  disclosure  prior  to 
consummation.  The  Bureau  stated  in  the 
proposal  that  it  believed  that  consumers 
in  refinance  transactions  would  benefit 
from  receiving  the  disclosure  in  the 
Loan  Estimate  provided  three  days  after 
application  since  the  disclosure  informs 
consumers  of  the  potentially  significant 
consequences  of  refinancing  and  is 
therefore  an  important  consideration  for 
a  consumer  evaluating  whether  to 
proceed  with  the  loan.  Further,  the 
Bureau  stated  it  believed  that  the  anti¬ 
deficiency  disclosure  is  appropriately 
tied  to  the  submission  of  the  consumer’s 
application  since  TILA  section 
129C(g)(3)  requires  creditors  to  provide 
the  disclosure  to  all  consumers  to  whom 
it  provides  an  application  or  from  whom 
it  receives  an  application.  The  Bureau 
stated  its  belief  that  it  would  not  be 
feasible  to  require  the  disclosure  to  be 
provided  to  any  consumer  to  whom  the 
creditor  “provides”  a  loan  application 
because,  as  discussed  above  in  the 
section-by-section  analysis  of 
§  1026.2(a)(3),  “application”  is  defined 
by  §  1026.2(a)(3)  as  the  consumer’s 
submission  of  certain  specific 
information  to  a  creditor.  The 
requirements  of  TILA  section  129C(g)(2) 
were  proposed  to  be  implemented  in 
§1026.38(p)(3). 
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The  Bureau  did  not  receive  any 
comments  specifically  on  proposed 
§  1026.37{mK7).  Accordingly,  the 
Bureau  is  adopting  §  1026.37(mK7)  as 
proposed,  based  on  the  authority  stated 
in  the  proposal.  The  Bureau  is  adopting 
comment  37(m)(7)-l  substantially  as 
proposed  but  with  minor  modifications 
for  clarity.  See  the  section-by-section 
analysis  of  §  1026.38(p)(3)  for  a 
discussion  of  the  proposed  provisions 
implementing  TILA  section  129C(g)(2). 

37(n)  Signature  Statement 

TILA  section  128(b)(2)(B)(i)  requires 
the  following  statement  in  transactions 
that  are  also  subject  to  RESPA  and 
where  the  extension  of  credit  is  secured 
by  the  consumer’s  dwelling,  other  than 
timeshares;  “You  are  not  required  to 
complete  this  agreement  merely  because 
you  have  received  these  disclosures  or 
signed  a  loan  application.”  15  U.S.C. 
1638(b)(2)(B)(i).  Current  §  1026.19(a)(4) 
implements  this  provision  by  requiring, 
for  transactions  subject  to  RESPA  that 
are  secured  by  the  consumer’s  dwelling 
(other  than  home  equity  lines  of  credit 
subject  to  §  1026.5(b)  and  timeshares), 
the  statement  required  by  TILA  section 
l28(b)(2)(B)(i)  in  the  good  faith 
estimates  and  corrected  disclosures 
provided  pursuant  to  §  1026.19(a)(1) 
and  (2). 

During  the  Know  Before  You  Owe 
initiative,  the  Bureau  received  public 
feedback  on  the  prototype  disclosure 
forms  stating  that  a  signature  line  on  the 
integrated  disclosures  would  facilitate 
compliance  for  industry.  In  addition, 
during  the  Bureau’s  consumer  testing, 
industry  participants  also  stated  that  a 
signature  line  would  facilitate 
compliance.  Based  on  that  feedback,  the 
Bureau  designed  prototype  disclosure 
forms  that  included  signature  lines  for 
consumers  to  confirm  receipt  of  the 
disclosures  and  included  a  signature 
statement  based  on  the  statement 
required  by  TILA  section  128(b)(2)(B)(i). 
At  the  Bureau’s  consumer  testing, 
participants  understood  from  the 
prototype  signature  statement  that 
signing  the  disclosure  did  not  obligate 
them  to  the  transaction.  See  Kleimann 
Testing  Report  at  153. 

Accordingly,  the  Bureau  proposed  to 
implement  the  signature  requirement  of 
TILA.  section  128(b)(2)(B)(i)  in  proposed 
§  1026. 37(n),  for  all  transactions  subject 
to  §  1026.19(e),  which  would  have 
provided  creditors  with  the  option  to 
add  a  line  for  the  signatures  of  the 
consumers  in  the  transaction,  but 
required  the  signature  statement.  The 
Bureau  proposed  to  modify  the 
signature  language  required  by  TILA 
section  T28(b)(2)(B)(i)  pursuant  to  its 
authority  under  TILA  section  105(a), 


Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b).  While  the 
substance  of  the  disclosure  required  by 
proposed  §  1026. 37(n)  is  thq  same  as  the 
statutory  language,  as  discussed  in  the 
Kleimann  Testing  Report,  the  Bureau 
stated  in  the  proposal  that  its  consumer 
testing  indicated  that  consumers  easily 
understand  from  the  proposed  language 
that  a  signature  does  not  bind  them  to 
accept  the  loan.  See  Kleimann  Testing 
Report  at  131,  148,  153,  220. 

Accordingly,  the  Bureau  believed  that 
the  proposed  modification  would  have 
-promoted  the  informed  use  of  credit, 
consistent  with  the  purposes  of  TILA. 
For  this  same  reason,  the  Bureau  stated 
its  bglief  that  the  proposed  modification 
would  ensure  that  the  features  of  the 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage 
transaction,  consistent  with  Dodd-Frank 
Act  section  1032(a),  and  will  improve 
consumer  awareness  and  understanding 
of  residential  mortgage  loans  and  is  in 
the  interest  of  consumers  and  the 
public,  consistent  with  Dodd-Frank  Act 
section  1405(b). 

The  Bureau  also  proposed  to  use  its 
authority  under  TILA  section  105(a), 
Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b)  to  expand  the 
scope  of  TILA  section  128(b)(2)(B)(i)  to 
apply  to  all  transactions  subject  to 
proposed  §  1026.19(e).  As  discussed 
above,  TILA  section  128(b)(2)(B)(i) 
applies  only  to  transactions  subject  to 
both  TILA  and  RESPA  that  are  secured 
by  the  consumer’s  dwelling,  and 
excludes  transactions  secured  by  the 
consumer’s  interest  in  a  timeshare. 
However,  the  Bureau  stated  its  belief  in 
the  proposal  that  consumers  in  all 
transactions  subject  to  proposed 
§  1026.19(e)  would  benefit  from  the 
disclosure  because  it  ensures  that 
consumers  understand  they  are  not 
obligated  to  complete  the  loan 
transaction  just  because  they  signed  or 
received  the  Loan  Estimate. 

Accordingly,  the  Bureau  stated  its  belief 
that  the  proposed  disclosure  would 
promote  the  informed  use  of  credit, 
consistent  with  the  purposes  of  TILA. 
For  these  same  reasons,  the  Bureau 
stated  its  belief  in  the  proposal  that  the 
proposed  disclosure  would  ensure  that 
the  features  of  the  transaction  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
mortgage  transaction,  consistent  with 
Dodd-Frank  Act  section  1032(a),  and 


would  improve  consumer  awareness 
and  understanding  of  residential 
mortgage  loans  and  would  be  in  the 
interest  of  consumers  and  the  public, 
consistent  with  Dodd-Frank  Act  section 
1405(b). 

Proposed  §  1026.37(n)(l)  would  have 
stated  that,  at  the  creditor’s  option,  lines 
for  the  signatures  of  the  consumers,  in 
the  transaction  may  be  provided.  The 
optional  signatures  lines  would  be 
located  under  the  master  heading  . 
“Additional  Information  About  This 
Loan”  required  by  proposed 
§  1026.37(k)  and  under  the  heading 
“Confirm  Receipt.”  Proposed 
§  1026.37(n)(l)  also  would  have  stated 
that  if  the  creditor  includes  a  line  for  the 
consumer’s  signature,  the  creditor  is 
required  to  disclose  that,  by  signing  the 
Loan  Estimate,  the  consumer  is  only 
confirming  receipt  of  the  form  and  is  not 
required  to  accept  the  loan.  For 
transactions  where  the  creditor  does  not 
include  a  line  for  the  consumer’s 
signature,  proposed  §  1026.37(n)(2) 
would  have  required  disclosure  of  the 
statement  that  the  consumer  does  not 
have  to  accept  the  loan  because  the 
consumer  received  or  signed  the  Loan 
Estirnate.  The  statement  that  would 
have  been  required  by  proposed 
§  1026.37(n)(2)  would  have  been  located 
under  the  heading  “Other 
Considerations”  that  would  have  been 
required  by  proposed  §  1026. 37(m), 
labeled  “Loan  Acceptance.”  Proposed 
comment  37(n)-l  would  have  clarified 
that  it  is  at  the  creditor’s  discretion 
whether  to  provide  a  signature  line  for 
the  consumer’s  signature,  but  if  a 
signature  line  is  provided,  the  statement 
in  proposed  §  1026.37(n)(l)  must  be 
provided.  Proposed  comment  37(n)-2 
would  have  clarified  that,  if  there  is 
more  than  one  consumer  in  the 
transaction,  the  first  consumer  signs  as 
the  applicant  and  each  additional 
consumer  signs  as  a  “co-applicant.” 
Proposed  comment  37(n)-2  also  would 
have  clarified  that  the  creditor  may  add 
an  additionail  signature  page  to  the  back 
of  the  form  if  additional  signature  lines 
are  necessary  to  accommodate  the 
number  of  consumers  in  the  transaction. 

A  community  bank  commenter 
praised  the  proposed  signature  line, 
noting  that  consumers  feel  more  at  ease 
if  they  can  sign  a  document  to  show  thatv 
they  have  received  it.  A  non-depository 
lender  further  praised  the  fact  that  the 
signature  statement  was  optional.  In 
contrast,  a  national  trade  association 
representing  developers  of  timeshares 
criticized  the  inclusion  of  a  signature 
line  as  confusing  and  unnecessary  for 
consumers  purchasing  timeshare 
products.  Several  mortgage  creditor 
trade  association  commenters  stated  that 
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the  regulation  would  be  clearer  if  the 
“Loan  Acceptance”  requirement  were 
also  listed  in  §  1026.37(m).  A  document 
preparation  company  commenter 
requested  guidance  on  whether  the 
designation  “Applicant”  must  appear 
below  the  consumer’s  name  as  shown 
on  form  H-24  or  if  the  designation  Ccm 
be  changed  to  reflect  the  name  of  the 
consumer  signing  the  Loan  Estimate. 

With  respect  to  the  commenters’ 
criticism  of  the  signature  line  as 
permitted  by  §  1026.37(n)(l)  as 
confusing,  as  expressly  stated  by  that  * 
provision,  a  signature  line  is  not 
required  and  thus,  could  be  omitted  for 
such  transactions.  In  response  to  the 
commenters’  request  that  the  Loan 
Acceptance  requirement  be  listed  in 
§  1026.37(m),  the  Bureau  believes  that 
listing  the  Loan  Acceptance  disclosure 
under  both  §  1026.37(n)  and  (m)  would 
be  duplicative  and  declines  to  add  it  to 
§  1026.37(m).  The  Bureau  believes  that, 
because  the  Loan  Acceptance  disclosure 
is  required  only  if  the  creditor  does  not 
use  the  optional  signature  line,  its 
placement  under  §  1026.37(n)  is  clear 
and  thus,  facilitates  compliance.  In 
response  to  the  commenter’s  request  to 
permit  disclosure  of  the  applicant’s 
name,  rather  than  the  designation 
“Applicant”  under  the  signature  line, 
the  Bureau  is  adding  comment  37(n)(l)- 
3  to  clarify  that  a  creditor  may  insert  the 
corfsumer’s  name  under  the  signature 
line,  rather  than  using  the  designation 
“Applicant”  in  form  H-24,  but  is  not 
required  to  do  so. 

For  the  reasons  discussed  and  based 
on  the  legal  authority  cited  above  and  in 
the  proposal,  the  Bureau  is  adopting 
§  1026. 37(n)  and  conunents  37(n)— 1  arid 
-2  as  proposed,  with  minor 
modifications  to  §  1026.37(n)(l)  to 
conform  to  form  H-24  and  to  comment 
37(n)-2  for  clarity.  The  Bureau  is  also 
adding  comment  37(n)-3  for  the  reasons 
discussed  above. 

3  7(o)  Form  of  Disclosures 

TILA  section  122(a)  provides  that  the 
information  required  to  be  disclosed 
under  TILA  shall  be  disclosed  clearly 
and  conspicuously,  in  accordance  with 
regulations  of  the  Bureau.  15-U.S.C. 
1632(a).  TILA  section  128(b)(1)  provides 
that  the  disclosures  required  by  sections 
128(a)  and  106(b)  through  (d)  generally 
shall  be  conspicuously  segregated  fi'om 
all  other  terms,  data,  or  information 
provided  in  connection  with  a 
transaction,  including  any  computations 
or  itemization.  15  U.S.C.  1638(b)(1). 
Regulation  Z  currently  implements 
these  requirements  for  closed-end 
transactions  in  §  1026.17(a)(1),  which 
provides  that  the  disclosures  shall  be 
made  clearly  and  conspicuously  in 


writing,  in  a  form  that  the  consumer 
may  keep.  Section  1026.17(a)(1)  further 
provides  that  the  disclosures  shall  be 
grouped  together,  shall  be  segregated 
from  everything  else,  and  shall  not 
contain  any  information  not  directly 
related  to  the  disclosures  under 
§  1026.18  (and  §  1026.47  for  private 
education  loans). 

As  discussed  above,  the  Bureau 
proposed  to  exclude  transactions  subject 
to  §  1026.19(e)  and  (f)  from  the  coverage 
of  §  1026.17(a)  and  (b).  Consequently, 
the  requirements  of  TILA  sections 
122(a)  and  128(b)(1)  must  be 
implemented  elsewhere.  The  Bureau, 
pursuant  to  its  implementation 
authority  under  TILA  section  105(a), 
therefore  proposed  to  implement  tl^^ 
statutory  segregation  and  clear  and 
conspicuous  requirements  of  TILA 
sections  122(a)  and  128(b)(1)  for  those 
disclosures  in  new  §§  1026. 37(o)  and 
1026. 38(t).  The  Bureau  stated  its  belief 
in  the  proposal  that  these  requirements 
will  effectuate  the  purposes  of  TILA  by 
assuring  a  meaningful  disclosure  of 
credit  terms  so  that  the  consumer  will 
be  able  to  compare  more  readily  the 
various  credit  terms  available  to  him  or 
her  and  avoid  the  uninformed  use  of 
credit.  In  addition,  §  1026.37(o) 
establishes  a  standard  form  requirement 
for  transactions  subject  to  RESPA  and 
provides  flexibility  for  certain  aspects  of 
the  integrated  disclosures. 

37(o)(l)  General  Requirements 

Proposed  §  1026.37(o)(l)(i)  would 
have  established  the  requirements  that 
the  disclosures  required  by  §  1026.37  be 
clear  and  conspicuous,  in  writing,  and 
grouped  together,  segregated  from 
everjrihing  else,  and  provided  on 
separate  pages  that  are  not  commingled 
with  any  other  documents  or 
disclosures,  including  any  other 
disclosures  required  by  State  or  other 
laws.  Proposed  comment  37(o)-l  would 
have  clarified  that  the  clear  and 
conspicuous  standard  requires  that  the 
disclosures  be  legible  and  in  a  readily 
understandable  form.  This  guidance* 
would  have  been  adopted  from  existing 
comment  17(a)(l)-l.  The  comment  also 
would  have  clarified  that  proposed 
§  1026.37(o)(l)(i)  would  have  required 
that  the  disclosures  required  by 
§  1026.37  be  provided  in  a  form  that  is 
physically  separate  from  any  other 
documents  or  disclosures,  including  any 
other  disclosures  required  by  State  or 
other  laws.  This  requirement  is  stricter 
than  the  guidance  found  in  existing 
comment  17(a)(l)-2,  which  provides 
that  the  disclosures  may  be  grouped 
together  and  segregated  from  other 
information  in  a  variety  of  ways  other 
than  a  separate  piece  of  paper.  Proposed 


§  1026.37(o)(l)(ii)  also  would  have 
provided  that,  except  as  provided  in 
§  1026.37(o)(5),  the  disclosures  shall 
contain  only  the  information  required 
by  §  1026.37(a)  through  (n)  and  that  they 
generally  shall  be  made  in  the  same 
order,  and  positioned  relative  to  the 
master  headings,  headings,  subheadings, 
labels,  and  similar  designations  in  the 
same  manner,  as  shown  in  form  H-24. 
Proposed  comment  37(o)(l)-2  would 
have  clarified  that,  even  if  a  creditor 
elects  not  to  use  the  form  as  a  model 
(when  so  permitted  because  the 
transaction  is  not  a  federally  related 
mortgage  loan,  as  discussed  above), 
failure  to  comply  with  these 
requirements,  to  designate  as 
“estimated”  all  disclosures  designated 
as  such  in  the  form,  or  to  use  letter  size 
paper  as  shown  in  form  H-24 
constitutes  noncompliance  with  the 
requirement  of  §  1026.37(o)(3)(ii)  that 
the  disclosures  be  made  with  headings, 
content,  and  format  substantially  similar 
to  the  model  form. 

The  Bureau  stated  in  the  proposal  that 
it  recognized  that,  in  certain  credit  sale 
and  other  non-mortgage,  closed-end 
credit  transactions,  creditors  include  the 
disclosures  required  by  §  1026.18  in  the 
loan  contract  or  some  other  document 
and  ensure  that  they  are  grouped 
together  and  segregated  by  outlining 
them  in  a  box  or  other  means  authorized 
by  comment  17(a)(l)-2.  The  Bureau 
further  stated  in  the  proposal  that  it 
understood,  however,  that  this  approach 
is  virtually  never  employed  for  mortgage 
credit,  for  which  the  new  disclosures 
under  proposed  §§  1026.19(e)  and 
1026.37,  rather  than  §  1026.18 
disclosures,  are  required.  The  Bureau 
stated  in  the  proposal  that  it  understood 
that  mortgage  lenders  generally  use  a 
standardized  note  that  cannot 
accommodate  dynamically  generated, 
transaction-specific  disclosures,  and 
they  almost  universally  employ  the 
model  disclosure  forms  provided  in 
appendix  H  to  Regulation  Z  as  stand¬ 
alone,  separate  documents  for  providing 
required  TILA  disclosures.  The  RESPA 
GFE  and  RESPA  settlement  statement 
forms  required  by  RESPA  for  federally 
related  mortgage  loans  currently  are 
delivered  as  separate  documents,  in 
accordance  with  the  standard  form 
requirements  of  Regulation  X.  Moreover, 
the  Bureau  stated  in  the  proposal  that 
the  proposed  forms  were  developed  as 
stand-alone  documents  through  an 
extensive  outreach  and  consumer 
testing  process,  as  discussed  above,  and 
the  Bureau  was  concerned  that  much  of 
the  informative  benefit  of  the  forms 
could  be  lost  or  compromised  if  they 
were  permitted  to  be  included  within 
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other  documents.  For  these  reasons,  the 
Bureau  stated  its  belief  in  the  proposal 
that  requiring  the  §  1026.37  disclosures 
to  be  delivered  as  a  separate  document 
maximizes  the  benefits  of  the  forms  and 
does  not  present  any  significant  new 
obligation  that  mortgage  lenders  do  not 
already  effectively  observe.  The  Bureau 
sought  comment  in  the  proposal, 
however,  on  whether  there  currently  are 
transactions  subject  to  proposed 
§  1026.19(e)  that  may  be  burdened  by 
the  adoption  of  this  requirement. 
Comments  received  in  relation  to  this 
issue  are  discussed  in  the  section-by- 
section  analysis  of  §  1026.19(e). 

A  large  bank  requested  guidance  on 
whether  it  could  provide  a  cover  letter 
along  with  the  Loan  Estiiiiate  that 
outlines  the  next  steps  in  the  loan 
process.  Provided  the  disclosures 
required  by  §  1026.37  were  made  on 
pages  separate  from  any  cover  letter,  the 
Bureau  believes  that  §  1026.37(o)(l)  as 
finalized  permits  providing  a  cover 
letter  to  a  consumer  along  with  the  Loan 
Estimate.  Because  the  Bureau  contiriues 
to  believe  that  it  will  effectuate  the 
purposes  of  both  TILA  and  RESPA,  the 
Bureau  is  adopting  §  1026.3(o)(l)  as 
revised  to  delete  the  requirement  that 
the  disclosures  be  on  separate  pages  that 
are  not  commingled  with  any  other 
documents  or  disclosures  because  the 
Bureau  believes  that  requirement  is 
redundant  to  the  requirement  that  the 
disclosures  be  grouped  together  and 
segregated  from  everything  else.  The 
Bureau  is  adopting  comment  37(o)(l)-l 
substantially  as  proposed  with  minor 
modifications  to  clarify  the  requirement 
that  the  pages  of  the  Loan  Estimate  be 
segregated  from  everything  else  and  to 
explain  that  creditors  may  disclose  only 
the  information  required  by  §1026. 37(a) 
through  (n),  based  on  the  legal  authority 
described  in  the  proposal  and  above. 

The  Bureau  is  adopting  comment 
37(o)(l)-2  as  proposed. 

37(o)(2)  Headings  and  Labels 

Proposed  §  1026.37(o)(2)  would  have 
provided  that,  wherever  form  H-24 
discloses  the  required  master  heading, 
heading,  subheading,  label,  or  similar 
designation  for  a  disclosure  as 
“estimated,”  that  corresponding  master 
heading,  heading,  subheading,  label,  or 
similar  designation  required  by 
§  1026.37  must  contain  the  word 
“estimated,”  even  if  the  provision 
requiring  such  headings,  label,  or 
similar  designation  does  not.  As  noted 
below  in  the  section-by-section  analysis 
of  §  1026.38,  many  of  the  disclosure 
items  required  by  that  section  cross- 
reference  their  estimated  counterparts  in 
§  1026.37,  although  the  same  items  may 
not  be  estimates  as  required  by 


§  1026.19(f).  To  avoid  confusion  over 
which  items  are  estimates  and  which 
are  not,  the  content  provisions  of 
§  1026.37  do  not  qualify  any  of  the 
master  headings,  headings,  subheadings, 
labels,  and  similar  designations  of  the 
items  disclosed  as  “estimated.”  Instead, 
proposed  §  1026.37(o)(2)  incorporates 
by  reference  the  “estimated” 
designations  reflected  on  form  H-24, 
and  as  discussed  below,  proposed 
§  1026.38(t)(2)  incorporates  by  reference 
the  “estimated”  desiguations  reflected 
on  form  H-25.  Proposed  comment 
37(o)(2)-l  would  have  provided 
guidance  regarding  the  use  of  the 
“estimated”  designations. 

The  Bureau  did  not  receive  any 
comments  regarding  proposed 
§  1026.37(o)(2)  or  its  accompanying 
commentary.  The  Bureau  is  adopting 
§  1026.37(o)(2.)  substantially  as 
proposed  but  is  expanding  it  to  require 
the  capital  letter  designations  in  the 
headings  and  labels  on  form  H-24  to  be 
disclosed,  as  applicable.  The  Bureau 
makes  this  revision  to  cleirify  that  the 
capital  letter  designations  shown  before 
or  after  certain  of  the  headings  and 
labels  on  form  H-24  are  required,  even 
if  the  specific  provisions  of  the 
corresponding  disclosures  in  §  1026.37 
do  not  contain  the  initial  capital  letter. 
The  Bureau  is  also  revising  the 
description  of  §  1026.37(o)(2)  from 
“Estimated  disclosures”  to  “Headings 
and  labels.”  The  Bureau  is  adopting 
§  1026.37(o)(2)  as  revised  and  is 
adopting  comment  37(o)(2)-l  with 
modifications  to  conform  to 
§  1026.37(o)(2)  as  revised,  and  to  clarify 
that  the  abbreviation  “est.”  for 
estimated  as  illustrated  on  form  H-24  of 
appendix  H  is  also  incorporated  into  the 
disclosure  requirements  of  §  1026.37 
and  must  be  disclosed. 

37(o)(3)  Form 

Proposed  §  1026.37(o)(3)(i)  also  would 
have  provided  that,  for  a  transaction 
that  is  a  federally  related  mortgage  loan, 
as  defined  in  Regulation  X,  the 
disclosures  must  be  made  using  form  H- 
24,  set  forth  in  appendix  H  to 
Regulation  Z,  The  Bureau  proposed  to 
require  that  creditors  use  a  standard 
form  (form  H-24  of  appendix  H)  for 
federally  related  mortgage  loans 
pursuant  to  RESPA  section  4,  as 
amended  by  the  Dodd-Frank  Act.  12 
U.S.C.  2603(a).  Section  4  has  long 
authorized  the  use  of  standard  forms.  As 
discussed  above,  the  Dodd-Frank  Act 
amended  section  RESPA  section  4(a)  to 
require  the  integrated  disclosures  that 
are  the  subject  of  this  proposal,  which 
specifically  include  both  the  settlement 
statement  under  section  4  and  the 
RESPA  GFE  under  section  5(c). 


Although  the  Dodd-Frank  Act 
eliminated  one  reference  in  section  4(a) 
to  a  “standard”  form,  it  left  another  _ 
reference  in  place,  as  well  as  another 
reference  to  a  “standard”  form  in 
section  4(c).  And  by  including  the  cross- 
reference  to  section  5(c)  in  section  4  in 
relation  to  the  integrated  disclosure 
mandate,  Congress  effectively  extended 
RESPA’s  existing  standard-form 
authority  to  the  RESPA  GFE  as  well  as 
the  RESPA  settlement  statement 
requirement.  More  notably,  in  amending 
section  4(a),  Congress  did  not  include 
an  explicit  prohibition  of  a  mandatory- 
use  form  as  is  found  in  TILA  section 
105(b).29‘»  For  this  reason,  the  Bureau 
stated  in  the  proposal  that  it  does  not 
believe  that  Congress  intended  to 
eliminate  standard-form  authority  from 
RESPA  section  4. 

The  Bureau  also  proposed  a 
mandatory  form  pursuant  to  its 
authority  under  RESPA  section  19(a)  to 
prescribe  such  rules  and  regulations  as 
may  be  necessary  to  achieve  RESPA’s 
purposes.  12  U.S.C.  2617(a).  RESPA’s 
purposes  include  the  establishment  of 
more  effective  advance  disclosure  to 
home  buyers  and  sellers  of  settlement 
costs.  12  U.S.C.  2601(b)(1).  The  Bureau 
stated  its  belief  in  the  proposal,  based 
on  consumer  testing  results,  that  the 
purpose  of  more  effective  advance 
disclosure  of  settlement  costs  is  better 
achieved  if  all  lenders  provide  those 
disclosures  in  a  standardized  format 
that  consumers  can  recognize  and 
understand.  Moreover,  the  Bureau 
stated  in  the  proposal  that  credit  terms 
included  in  the  Lpan  Estimate  facilitate 
and  enhance  the  consumer’s  ability  to 
shop  for  the  best-priced  loan,  including 
settlement  charges,  which  have  a  direct 
relationship  to,  and  can  overlap  with, 
credit  terms.  The  Bureau  stated  its  belief 
in  the  proposal  that  disclosure  of  the 
settlement  costs  alone,  without  the 
context  provided  by  the  credit  terms,  is 
therefore  far  less  effective.  This  is 
consistent  with  HUD’s  rationale  in 
HUD’s  2008  RESPA  Final  Rule  for 
including  credit  terms  in  its  good  faith 
estimate  form.  See  73  FR  68204,  68214- 
15  (Nov.  17,  2008).  Accordingly,  the 
Bureau  stated  its  belief  in  the  proposal 
that  it  is  authorized  under  sectipn  19(a) 
to  require  the  standard  form  for  the 
disclosure  of  all  of  the  information  it 
contains,  both  settlement  posts  and 
credit  terms  alike.  * 

As  noted  in  the  proposal,  certain 
closed-end  consumer  credit  transactions 
are  subject  to  the  requirements  of 


2»»TILA  section  105(b)  states  that  “nothing  in 
this  title  may  be  construed  to  require  a  creditor  or 
lessor  to  use  any  such  model,  form  or  clause 
prescribed  by  the  Bureau  under  this  section.”  15 
U.S.C.  1604(b). 
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proposed  §  1026.19(e)  but  do  not  fall 
within  the  Regulation  X  definition  of 
“federally  related  mortgage  loan.”  These 
include  construction-only  loans  with 
terms  of  less  than  two  years  that  do  not 
finance  the  transfer  of  title  to  the 
borrower  and  loans  .secured  by  vacant 
land  on  which  a  home  will  not  be 
constructed  6r  placed  using  the  loan 
proceeds  within  two  years  after 
settlement  of  the  loan.  See  §  1024.5(b)(3) 
and  (4).  In  addition,  transactions  subject 
to  proposed  §  1026.19(e)  but  not  subject 
to  RESPA  would  include  loans  secured 
by  non-residential  real  property, 
provided  they  have  a  consumer  purpose 
as  required  by  §  1026.1(c)(l)(iv).  See 
§  1024.2,  definition  of  “federally  related 
mortgage  loan,”  paragraph  (l)(i) 
(requiring  that  the  securing  property  be 
“residential  real  property”). 

For  such  transactions  that  are  subject 
to  proposed  §  1026.19(e)  because  they 
are  subject  to  TILA  and  are  secured  by 
real  property,  but  that  are  not  subject  to 
RESPA,  the  Bureau  did  not  propose  to 
mandate  the  use  of  form  H-24  as  a 
standard  form.  As  noted  above,  TILA 
section  105(b)  explicitly  provides  that 
nothing  in  TILA  may  be  construed  to 
require  a  creditor  to  use  any  model  form 
or  clause  prescribed  by  the  Bureau 
under  that  section.  Accordingly, 
proposed  §  1026.37(o)(3)(ii)  would  have 
provided  that,  for  transactions  subject  to 
§  1026.37  that  are  not  federally  related 
mortgage  loans,  the  disclosures  must  be 
made  with  headings,  content,  and 
format  substantially  similar  to  form  H- 
24  but  use  of  that  form  is  not  required. 
Consistent  with  TILA  section  105(b), 
proposed  comment  37(o)(3)-l  would 
have  explained  that,  although  use  of  the 
form  as  a  standard  form  is  not 
mandatory  for  such  transactions,  its  use 
as  a  model  form,  if  properly  completed 
with  accurate  content,  constitutes  . 
compliance  with  the  clear  and 
conspicuous  and  segregation 
requirements  of  §  1026.37(o).  In 
consideration  of  the  recommendation  of 
the  Small  Business  Review  Panel,  the 
Bureau  sought  comment  in  the  proposal 
on  the  advantages,  such  as  cost-saving 
benefits,  and  disadvantages  of  requiring 
a  standard  form  for  the  Loan  Estimate 
for  federally  related  mortgage  loans  and 
model  forms  for  other  credit 
transactions  subject  to  proposed 
§  1026.19(e).  See  Small  Business  Review 
Panel  Report  at  28.  Proposed 
§  1026.37(o)(3)(iii)  would  have  provided 
that  the  disclosures  may  be  provided  in 
electronic  form,  subject  to  compliance 
with  the  E-Sign  Act.  This  provision 
parallels  e)^isting  §  1026.17(a)(1). 

A  national  title  company  and  a 
consumer  advocacy  group  stated  their 
support  of  the  Bureau’s  requiring 


standard  forms  for  federally  related 
mortgage  loans  because  doing  so  is  more 
cost-effective  for  industry  and  benefits 
consumers  in  that  they  are  able  to  learn 
the  forms  over  the  course  of  different 
transactions.  Those  commenters  also 
apparently  believed  that  the  Bureau 
should  require  a  standard  form  for  all 
transactions  subject  to  §§  1026.37  and 
1026.38  but,  as  noted,  TILA  section 
105(b)  specifically  prohibits  requiring  a 
creditor  to  use  any  model  form  or 
clause.  A  consumer  advocacy  group 
supported  the  Bureau’s  requirement  that 
disclosures  for  non-federally  related 
mortgage  loans  be  made  in  a  format 
substantially  similar  to  the  standard 
form  because  it  believes  uniformity  is 
beneficial  for  consumers. 

Many  varied  types  of  industry  * 
commenters  requested  guidance  on 
whether  specific  design  elements  of 
form  H-24  were  required,  such  as 
differing  font  sizes,  bolding,  shading, 
and  underscoring.  A  national  trade 
association  representing  banks 
requested  permission  for  creditors  to 
deviate  from  form  H-24  generally  with 
regard  to  graphics  and  shading  because 
many  of  the  required  elements  are 
expensive  to  implement.  With  respect  to 
the  differing  font  sizes,  bolding, 
shading,  and  underscoring,  several 
industry  commenters  objected  to  these 
formatting  requirements  because 
programming  software  to  produce  a 
single  form  with  these  various  elements 
is  expensive.  With  regard  to  shading 
specifically,  industry  commenters 
argued  that  documents  with  shading  can 
be  difficult  to  print  or  fax  without 
obscuring  text  and  are  expensive  to 
print  because  they  require  more  ink 
than  documents  without  shading. 
Industry  commehters  argued  that  these 
iniplementation  costs  would  be 
transferred  to  the  consumer  and  thus 
negate  the  potential  benefit  of  the  design 
of  the  integrated  disclosures  for 
consumers.  Lastly,  a  document 
preparation  company  requested 
guidance  on  whether  a  creditor  could 
produce  a  form -optimized  for  screen 
presentation  so  that  such  disclosures 
were  more  easily  viewed  on  a  computer 
screen  or  a  tablet.  For  example,  the 
commenter  suggested  being  able  to 
present  the  Loan  Estimate  to  a  consumer 
in  sections,  rather  than  in  pages  and 
allowing  the  consumer  to  electronically 
acknowledge  receipt  of  each  section. 

•  For  federally  related  mortgage  loans, 

§  1026.37(o)(3)  requires  the  use  of  form 
H-24,  including  all  of  its  elements, 
meaning  that  various  font  sizes,  bolding, 
shading,  and  underscoring  are  required 
by  §  1026.37(o)(3).  For  mortgage  loans  to 
which  §  1026.19(e)  applies  but  that  are 
not  federally  related  mortgage  loans. 


form  H-24  is  only  a  model  form.  For 
federally  related  mortgage  loans,  the 
Bureau  recognizes  that  the  design  of 
form  H-24  is  different  from  the  RESPA 
GFE,  RESPA  settlement  statement,  and 
the  TILA  disclosures.  As  discussed 
elsewhere,  the  Bureau  designed  the 
integrated  disclosures  to  more  easily 
and  clearly  provide  the  information  that 
is  currently  provided  in  two  separate 
disclosures  to  consumers  on  one 
disclosure  in  as  few  pages  as  possible. 

As  noted  in  part  III  above,  at  the 
Bureau’s  Quantitative  Study,  consumers 
who  used  the  new  Loan  Estimate  and 
Closing  Disclosure  performed 
■  statistically  significantly  better  than 
those  who  used  the  existing  disclosures. 
See  Kleimann  Quantitative  Study 
Report  at  68.  Moreover,  the  Bureau 
believes  that  the  design  elements  of  the 
integrated  disclosures  contribute 
significantly  to  their  better  performance 
with  consumers.  The  Bureau  believes 
that  this  benefit  to  consumers  outweighs 
the  one-time  cost  of  programming 
software  to  implement  these  design 
elements  or  any  increased  costs  of 
copying  and  printing  forms  with  these 
elements.  With  respect  to  the  request  for 
guidance  on  whether  a  creditor  could 
produce  a  version  of  the  disclosures 
optimized  for  a  screen  or  a  tablet, 
neither  §  1026.37(o)(3)(iii)  nor  other 
provisions  of  §  1026.37  permits  any 
deviations  fi'om  form  H-24  for  forms 
optimized  to  be  shown  on  a  screen  or 
tablet.  The  Bureau  believes  that  current 
technology  provides  for  the  viewing  of 
the  integrated  disclosures  as  designed 
on  computer  screens  and  other  devices. 
The  Bureau’s  Know  Before  You  Owe 
Initiative  was  conducted  on  its  Web  site, 
on  which  the  prototype  disclosures 
were  displayed  for  viewing  and  the 
submission  of  feedback  by  the  public. 
With  respect  to  whether  such  changes 
are  permitted  for  non-federally  related 
mortgage  loans  for  which  the  integrated 
disclosures  may  be  used  as  model 
forms,  TILA  section  105(b)  permits 
creditors  to  delete  non-required 
information  or  rearrange  the  format  of 
the  model  forms,  if  in  making  such 
deletion  or  rearranging  the  format,  the 
creditor  does  not  affect  the  substance, 
clarity,  or  meaningful  sequence  of  the 
disclosure.  For  the  aforementioned 
reasons,  the  Bureau  is  adopting 
§  1026.37(o)(3)(i)  substantially  as 
proposed  but  with  a  technical  revision 
to  change  the  reference  from  §  1026.37 
to  §  1026.19(e),  based  on  the  legal 
authority  described  above  and  in  the 
proposal.  Based  on  that  same  authority, 
the  Bureau  is  adopting 
§  1026.37(o)(3)(ii)  and  comment 
37(o)(3)-l  as  proposed  and 
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§  1026.37(o)(3)(iii)  substantially  as 
proposed  but  with  minor  modifications 
for  clarity. 

37(oK4)  Rounding 

As  described  in  the  proposal,  the 
prototype  disclosure  forms  used  in  the 
Bureau’s  pre-proposal  consumer  testing 
displayed  rounded  numbers  for  certain 
information  required  to  be  disclosed  by 
§  1026.37.  For  example,  rounded 
numbers  were  disclosed  for  the 
information  required  by  §  1026.37(b)(6) 
and  (7),  ((?)(l)(iii),  (c)(2)(ii)  and  (iii), 
(c)(4)(ii),  (f),  (g),  (h),  (i),  and  (1).  In 
addition,  the  total  monthly  payment 
required  by  proposed  §  1026.37(c)(2)(iv) 
was  rounded  if  any  of  its  component 
amounts  were  required  to  be  rounded. 
The  loan  amount  required  to  be 
disclosed  by  proposed  §  1026.37(b)(1) 
and  percentage  amounts  required  to  be 
disclosed  by  proposed  §  1026.37(b)(2) 
and  (6),  (f)(l)(i).  (g)(2)(iii),  (j),  and  (1)(2) 
and  (3)  that  did  not  contain  cents  or 
fractional  amounts  were  required  to  be 
disclosed  without  decimal  places. 

The  Bureau  stated  in  the  proposal  that 
in  its  consumer  testing,  using  rounded 
numbers  in  this  manner,  consumers 
were  able  to  see  and  evaluate  the 
information  required  by  the  above- 
mentioned  paragraphs  of  §  1026.37 
quickly.  The  Bureau  was  concerned,  as 
stated  in  the  proposal,  that  a  l^ge 
number  of  exact  dollar  amounts  and 
percentages  had  the  potential  to  cause 
information  overload  and  reduce  the 
overall  effectiveness  of  the  disclosure. 

In  the  proposal,  the  Bureau  stated  its 
belief  that  rounding  certain  amounts  on 
the  Loan  Estimate  reduces  the  quantity 
of  numbers  on  the  form  and  the 
complexity  of  information  about 
potential  risks.  For  example,  the  Bureau 
stated  that  participants  at  its  testing 
were  able  to  evaluate  the  risks  of 
maximum  payments  and  interest  rates 
in  the  Loan  Terms  table  using  rounded 
numbers,  as  well  as  evaluate  the 
rounded  closing  cost  estimates, 
enhancing  the  utility  of  the  disclosure 
for  consumers.  The  Bureau  believed,  as 
described  in  the  proposal,  that  thepxact 
number  of  cents  or  decimal  places  for 
information  required  to  be  disclosed  by 
the  above-mentioned  paragraphs  of 
§  1026.37  at  the  time  the  Loan  Estimate 
is  provided  would  not  provide  a  benefit 
to  consumers  that  would  outweigh  the 
risk  of  information  overload. 

Accordingly,  the  Bureau  proposed  to 
use  its  implementation  authority  under 
TILA  section  105(a),  its  authority  under 
section  1032(a)  of  the  Dodd-Frank  Act, 
and  its  authority  under  section  1405(b) 
of  the  Dodd-Frank  Act  with  respect  to 
residential  mortgage  loans,  to  require 
only  rounded  numbers  and  percentages 


without  fractional  amounts  to  be 
disclosed  without  decimal  places  for 
certain  information  on  the  Loan 
Estimate.  The  Bureau  stated  its  belief  in 
the  proposal  that  whole  dollar  and 
certain  whole  percentage  amounts 
appear  to  be  sufficient  to  inform 
consumers  of  the  estimated  periodic 
payment  amounts,  estimated  closing 
costs,  financial  risks  posed  by  maximum 
amounts,  and  ensure  a  meaningful 
disclosure  of  credit  terms.  In  addition, 
the  disclosure  of  exact  amounts  could 
suggest  to  consumers  a  degree  of 
accuracy  that  may  not  be  warranted  for 
some  of  the  estimated  figures. 

In  the  proposal,  the  Bureau  stated  its 
belief  that  this  requirement  ensures  the 
meaningful  disclosure  of  credit  terms  to 
consumers  and  promotes  the  informed 
use  of  credit.  In  addition,  the  Bureau 
believed  that  this  requirement  may 
ensure  that  the  features  of  any  consumer 
finandial  product  or  service,  both 
initially  and  over  the  term  of  the 
product  or  service,  are  fully,  accurately, 
and  effectively  disclosed  to  consumers 
in  a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 
Further,  the  Bureau  stated  that  this 
requirement  may  improve  consumer 
awareness  and  understanding  of 
transactions  involving  residential 
mortgage  loans  and  is  in  the  interest  of 
consumers  and  in  the  public  interest. 

Specifically,  proposed 
§  1026.37(o)(4)(i)(A)  would  have 
required  only  rounded  numbers  for  the 
information  disclosed  pursuant  to 
proposed  §  1026.37(b)(6)  and  (7), 
(c)(l)(iii),  (c)(2)(ii)  and  (iii),  (c)(4)(ii),  (f), 
(g),  (h),'  (i),  and  (1).  Proposed 
§  1026.37(o)(4)(i)(B)  would  have 
required  the  loan  amount  disclosed 
pursuant  to  proposed  §  1026.37(b)(1)  to 
be  disclosed  without  decimal  places 
denoting  cents  if  the  cent  amount  is 
zero.  Proposed  §  1026.37(o)(4)(i)(C) 
would  have  required  the.  total  monthly 
payment  disclosed  pursuant  to 
§  1026.37(c)(2)(iv)  to  be  disclosed  as  a 
rounded  number  if  any  of  its  component 
amounts  are  required  to  be  rounded. 

The  Bureau  did  not  receive  any 
comments  on  proposed 
§  1026.37(o)(4)(i)(A)  or  (B)  and  is 
adopting  them  as  proposed.  Proposed 
'§  1026.37(o)(4)(ii)  would  have  required 
percentages  that  are  disclosed  pursuant 
to  §  1026.37(b)(2)  and  (6),  (f)(l)(i), 
(g)(2)(iii),  (j),  and  (1)(3)  to  be  disclosed 
as  an  exact  number  up  to  two  or  three 
decimal  places  and  percentages  that  are 
disclosed  pursuant  to  §  1026.37(1)(2)  to 
be  disclosed  as  an  exact  number  up  to 
three  decimal  places.  Proposed 
comment  37(o)(4)-l  would  have 


clarified  that,  consistent  with 
§  1026.2(b)(4),  all  numbers  are  to  be 
disclosed  as  exact  numbers,  unless 
required  to  be  rounded  by  proposed 
§  1026.37(o)(4).  Proposed  comments 
37(o)(4)-2,  37(o)(4)(i)(A)-l, 
37(o)(4)(i)(B)-l,  and  37(o)(4)(ii)-l 
would  have  provided  guidance 
regarding  rounding  amounts  on  the 
Loan  Estimate. 

Many  industry  commenters  criticized 
the  proposal’s  requirement  for  rounded 
disclosures.  Commenters  argued  that  it 
would  be  difficult  for  consumers  to 
compare  and  reconcile  truncated  values, 
especially  when  some  numbers  were 
rounded  and  others  were  not.  The 
industry  commenters  also  noted  that 
programmidg  software  to  create  forms 
with  rounded  numbers  is  difficult  and 
expensive  and  that,  in  their  opinion,  the 
benefit  to  the  consumers  of  doing  so 
'does  not  outweigh  the  implementation 
cost.  A  document  preparation  company 
requested  guidance  on  whether 
percentages  which  contain  more  than 
three  decimal  places  must  to  be  rounded 
to  three  decimal  places  pursuant  to 
§  1026.37(o)(4)(ii).  A  document 
preparation  company  requested  - 
guidance  on  how  numbers  required  to 
be  rounded  on  the  Loan  Estimate  would 
be  compared  to  the  Closing  Disclosure 
for  the  purposes  of  the  tolerances 
provided  in  §  1026.19(f)(1).  That  issue  is 
addressed  above  in  the  section-by- 
section  analysis  of  §  1026.19(e)(3)(i). 

The  Bureau  does  not  believe  that 
rounded  numbers  would  be  difficult  for 
consumers  to  use  in  comparing  the  Loan 
Estimate  and  the  Closing  Disclosure.  As 
stated  in  the  proposal,  the  Bureau 
believes,  based  on  its  extensive 
consumer  testing,  that  rounded 
disclosures  allow  consumers  to  digest 
the  information  on  the  Loan  Estimate 
faster  and  more  easily  than  disclosure  of 
non-rounded  numbers.  Moreover,  given 
that  many  of  the  numbers  on  the  Loan 
Estimate  are  simply  estimates  and  will 
likely  change  on  the  Closing  Disclosure, 
disclosing  exact  values  is  unnecessary 
and  may  contribute  to  information 
overload  without  any  real  benefit  to 
consumers.  Though  the  Bureau 
understands  that  programming  forms  to 
round  numbers  may  be  more  expensive 
to  implement,  the  Bureau  does  not 
believe  that  that  one-time  cost 
outweighs  the  benefit  to  consumers  of 
disclosing  rounded  numbers.  Indeed, 
the  integrated  disclosures  performed 
significantly  better  in  consumer  testing 
than  the  existing  RESPA  GFE,  RESPA 
settlement  statement,  and  TILA 
disclosures.  See  Kleimann  Quantitative 
Study  Report  at  68.  With  respect  to  the 
request  for  guidance  on  how  to  disclose 
percentages  required  to  be  disclosed  by 


79996  Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Rules  and  Regulations 


§  1026.37(o)(4)(ii)  that  contain  more 
than  three  decimal  places,  the  Bureau 
notes  that  the  provision  provides  only 
three  decimal  places,  and  thus, 
percentages  of  more  than  three  decimal 
places  would  need  to  be  rounded  to 
three  decimal  places  to  comply  with 
§  1026.37(oK4){ii).  The  Bureau  is 
revising  comment  37(o){4)(ii)-l  to  this 
effect. 

The  Bureau  continues  to  believe  that 
the  rounding  of  certain  numbers 
disclosed  on  the  Loan  Estimate  as 
required  by  proposed  §  1026.37(o)(4) 
will  effectuate  the  purposes  of  both 
TILA  and  RESPA  and  is,  therefore, 
adopting  it  substantially  as  proposed. 

The  Bureau  is  revising 
§  1026.37(o)(4)(i)(A)  to  except  from  the 
rounding  requirements  the  per  diem 
amount  required  to  be  disclosed  by 
§  1026.37(g)(2)(iii)  and  the  monthly 
amounts  required  to  be  disclosed  by 
§  1026.37(g)(3)(i)  through  (iv)  because 
the  Bureau  believes  that  it  is  important 
for  consumers  to  know  the  precise 
figures  for  these  amounts  given  that  they 
represent  the  exact  interest  paid  and 
exact  monthly  costs  for  other  items  that 
would  be  paid  in  advance  at 
consummation.  However,  the  totals 
required  to  be  disclosed  by 
§  1026.37(g)(2}(iii)  and  (g)(3)(i)  through 
(iv)  must  still  be  rounded  so  that  they 
can  be  understood  easily  by  consumers 
and  totaled  under  §  1026.37(g)(5).  The 
Bureau  did  not  receive  any  comments 
on  the  proposed  commentary  to 
§  1026.37(o)(4)  and  is  adopting 
§  1026.37(o)(4)(i)(B)  and  (o)(4)(ii)  and 
comments  37(o)(4)-l,  -2,  37(o)(4)(i)(A)- 
1,  37(o)(4)(i)(B)— 1  substantially  as 
proposed,  with  modifications  for  clarity. 
For  the  reasons  discussed,  the  Bureau  is 
revising  comment  37(o)(4)(ii)-l.  The 
Bureau  is  adopting  §  1026.37(o)(4)(i)(C) 
as  proposed. 

37(oK5)  Exceptions 

As  described  in  the  proposal,  the 
Bureau’s  consumer  testing  indicated 
that  the  format  of  information  on  the 
disclosures  required  by  proposed 
§  1026.37  substantially  affects  the  way 
in  which  a  consumer  interacts  with  and 
understands  the  information  disclosed. 
In  addition,  the  Bureau  stated  in  the 
proposal  that  it  understood  that  credit 
and  real  estate  transactions  involve 
significant  variability  and  believes  that 
it  is  important  to  provide  industry  with 
clear  guidance  regcirding  permissible 
changes  to  the  format  requirements  to 
accommodate  this  variability. 
Accordingly,  the  Bureau  stated  its  belief 
in  the  proposal  that  it  must  specify  the 
changes  to  the  format  that  are  required 
and  permissible,  to  ensure  the 
disclosures  provided  to  consumers 


convey  the  information  required  by 
proposed  §  1026.37  in  a  clear, 
understandable,  and  effective  manner 
for  consumers. 

As  described  above,  pursuant  to 
RESPA  section  19(a),  12  U.S.C.  2617(a), 

§  1024.7  of  Regulation  X  currently 
requires  the  use  of  a  standard  form  to 
provide  the  disclosures  required  by 
section  5  of  RESPA,  12  U.S.C.  2604.  In 
contrast,  TILA  section  105(b),  15  U.S.C. 
1604(b),  provides  for  model  disclosures 
instead  of  a  standard  form.  However, 
TILA  permits  creditors  to  delete 
information  not  required  under  the 
statute,  other  than  numerical 
disclosures,  and  rearrange  the  format, 
only  if  doing  so  does  not  affect  the 
substance,  clarity,  or  meaningful 
sequence  of  the  disclosure.  Pursuant  to 
its  authority  under  RESPA  section  19(a), 
its  implementation  authority  under 
TILA  section  105(a),  and  its  authority 
under  section  1032(a)  of  the  Dodd-Frank 
Act,  the  Bureau  proposed 
§  1026.37(o)(5),  which  sets  forth  the 
required  changes  to  the  format  required 
to  be  used  by  proposed  §  1026.37(o)(3), 
illustrated  by  form  H-24  of  appendix  H 
to  Regulation  Z,  and  the  permissible 
changes  that  do  not  affect  the  substance, 
clarity,  or  meaningful  sequence  of  the 
disclosure.  In  addition,  consistent  with 
section  1032(a)  of  the  Dodd-Frank  Act, 
the  Bureau  stated  in  the  proposal  that  it 
believed  specifying  the  required  and 
permissible  changes  to  the  form  would 
ensure  that  the  features  of  consumer 
credit  transactions  secured  by  real 
property  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 
The  Bureau  stated  its  belief  in  the 
proposal  that  specifying  the  required 
and  permissible  changes  to  the  form 
effectuates  the  purposes  of  TILA  set 
forth  in  TILA  section  ! 02(a)  and  the 
purpose  of  the  integrated  disclosure  set 
forth  in  TILA  section  105(b),  because  it 
would  ensure  meaningful  disclosure  of 
credit  terms  to  consumers,  promote  the 
informed  use  of  credit,  and  facilitate 
compliance  by  providing  flexibility 
where  warranted.  In  addition,  the 
Bureau  stated  its  belief  that  this 
requirement  would  effectuate  the 
purposes  of  RESPA  by  promoting  more 
effective  advance  disclosure  of 
settlement  costs. 

Accordingly,  proposed  §  1026.37(o)(5) 
would  have  specified  certain  changes  to 
form  H-24  that  are  required  or  that  do 
not  affect  the  substance,  clarity,  or 
meaningful  sequence  of  the  disclosure 
and  therefore  are  permissible.  Proposed 
§1026.37(o)(5)(i)  would  have  required 


the  substitution  of  the  words  “month” 
or  “monthly”  on  the  form  H-24,  where 
used  to  designate  the  frequency  of 
payments  or  the  applicable  unit-period 
of  the  transaction,  with  a  different  word 
representing  the  frequency  of  payments 
or  unit-period  under  the  transaction’s 
actual  terms,  if  different  from  monthly. 
Proposed  §  1026.37(o)(5)(ii)  would  have 
permitted  the  deletion  of  lender  credits 
from  the  Cash  to  Close  table,  required  by 
proposed  §  1026.37(d)(4),  if  the  amount 
is  zero.  Proposed  §  1026.37(o)(5)(iii) 
would  have  permitted  the  use*bf  a  logo 
for,  or  addition  of  a  slogan  with,  the 
information  required  by  §  1026.37(a)(3), 
and  would  have  required  the 
information  disclosed  pursuant  to 
§  1026.37(a)(3),  if  no  logo  is  used,  to  be 
disclosed  in  a  similar  format  as  form  H- 
24  of  appendix  H  to  Regulation  Z. 
Proposed  §  1026.37(o)(5)(iv)  would  have 
permitted  the  attachrnent  of  a  business 
card  over  the  information  required  by 
proposed  §  1026.37(a)(3).  The  Bureau 
did  not  receive  any  comments  on 
proposed  §  1026.37(o)(5)(i)  through  (iv). 

Proposed  §  1026.37(o)(5)(v)  would 
have  permitted  the  insertion  of 
administrative  information  above  the 
information  required  to  be  disclosed  by 
proposed  §  1026.37(a)(2)  and  adjacent  to 
the  information  required  to  be  disclosed 
by  proposed  §  1026.37(a)(3)  to  assist  in 
the  identification  of  the  form  or  the 
information  contained  on  the  form. 
Proposed  §  1026.37(o)(5)(vi)  would  have 
permitted  the  form  to  be  translated  into 
languages  other  than  English.  The 
Bureau  stated  in  the  proposal  that  it 
understood  that  some  State  laws  require 
versions  of  the  disclosures  required 
under  TILA  and  RESPA  to  be  provided 
to  consumers  in  a  language  other  than 
English  when  the  negotiation  of  the 
transaction  is  conducted  in  that 
Ianguage.295  In  addition,  the  Bureau 
■  noted  that  some  of  the  regulatory 
authorities  in  these  States  publish  their 
own  translations  of  these  disclosures  for 
use  by  the  public.^^®  As  described  in  the 
proposal,  the  Bureau’s  consumer  testing 
prior  to  the  proposal  included  two 
rounds  of  testing  with  Spanish-speaking 
consumers  of  Spanish-language 
prototype  disclosure  forms  to  determine 
whether  co-development  of  a  non- 
English  version  of  the  disclosure  would 

23S  See  Cal.  Civ.  Code  §§  1632,  1632.5;  Or.  Rev. 
Stat.  §  86A.198. 

2^*6  The  California  Department  of  Corporations  has 
translated  the  RESPA  GFE  into  Chinese,  Korean, 
Tagalog,  and  Vietnamese,  available  at  http:// 
www.corp.ca.gov/Forms/Default.asp.  The  Oregon 
Division  of  Finance  and  Corporate  Securities 
provides  version  of  the  RESPA  GFE  and  early  TILA 
disclosure  in  Russian,  Spanish,  and  Vietnamese, 
available  at  http://www.cbs.state.or.us/dfcs/ml/ 
mortgage  disclosures Jranslatioixs. html. 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Rules  and  Regulations 


79997 


be  beneficial  to  consumers. At  the  , 
proposal  stage,  the  Bureau  determined 
that  co-development  of  a  separate 
Spanish  version  of  the  disclosures 
would  likely  yield  little  benefit  to 
consumers,  because  any  differences  in 
performance  with  the  Spanish  • 
prototypes  during  testing  were  caused 
more  by  translation  than  design  and 
structural  issues.  The  Bureau  stated  its 
belief  in  the  proposal  that  this  may  be 
due,  in  part,  to  the  fact  that  the  Bureau 
intentionally  pursued  a  more  graphic 
than  textual  design  for  the  Loan 
Estimate  with  as  few  words  as  possible. 
The  Bureau  stated  in  the  proposal  that 
it  believed  the  proposed  design 
highlights  key  information  and  allows 
consumers  to  quickly  recognize  cmd  find 
the  key  information  about  the 
transaction  without  large  amounts  of 
text.  The  Bureau  further  stated  in  the 
proposal  that  it  did  not  believe  the 
differences  in  language  necessitated 
changes  to  the  design  of  the  disclosure. 
Accordingly,  the  proposed  rule  only 
included  English-language  disclosure 
forms  and  would  have  permitted  the 
translation  of  these  forms.  The  Bureau 
stated  in  the  proposal  that  it  planned  to 
review  issues  surrounding  translations 
of  the  integrated  disclosures  before 
issuing  the  final  rule  and  solicited 
comment  on  whether  the  final  rule 
should  include  sample  Spanish- 
language  or  other  non-English  language 
forms. 

Proposed  comment  37(9)(5)-l  would 
have  clarified  that  creditors  making  any 
changes  that  are  not  expressly  permitted 
may  lose  their  protection  from  civil 
liability  under  TILA,  because  such 
changes  may  affect  the  substance, 
clarity,  or  meaningful  sequence  of  the 
disclosure.  Proposed  comment  37(o)(5)- 
2  would  have  clarified  that  the  form 
may  be  completed  by  hand,  typewriter, 
computer,  or  other  word  processing 
device,  aS  long  as  the  method  produces 
clear  and  legible  text  and  uses  the 
required  formatting,  including  bold  font 
where  shown  on  form  H-24.  The 
comment  would  have  clarified  that 
pursuant  to  §  1026.37(oK5),  such 
completion  by  hand  or  typewriter 
would  not  have  exempted  the  creditor 
from  the  requirement  to  keep  records  in 
an  electronic,  machine  readable  format 
under  proposed  §  1026.25.  Proposed 
comment  1026.37(o)(5)-3  would  have 
clcirified  that  if  there  qre  multiple 


According  to  the  U.S.  Census  Bureau,  based 
on  data  from  the  2007  American  Community 
Survey,  55.4  million  people  spoke  a  language  other 
than  English  at  home,  and  of  those  people,  62 
percent  spoke  Spanish.  U.S.  Census  Bureau, 
Language  Use  in  the  United  States:  2007,  ACS-12 
(Apr.  2010),  available  at  http://www.census.gov/ 
hhes/socdemo/language/data/acs/ ACS-12, pdf. 


creditors  or  mortgage  brokers  for  a 
transaction,  a  creditor  may  alter  the 
space  provided  on  form  H-24  and  add 
labels  to  disclose  additional  contact 
information  under  proposed 
§  1026. 37(m),  or  disclose  the  additional 
information  on  a  separate  page  with  an 
appropriate  cross-reference,  if  the  space 
provided  does  qot  accommodate  the 
information  to  be  disclosed  on  the  page. 
Proposed  comment  1026.37(o)(5)-4 
would  have  clarified  that  a  creditor  may 
add  signature  lines  to  form  H-24  under 
the  “Confirm  Receipt”  heading  required 
by  proposed  §  1026.37(n),  or  an 
additional  page  with  an  appropriate 
cross-reference,  if  the  space  provided  by 
form  H-24  cannot  accommodate  the 
signature  lines  for  multiple  applicants. 

Several  document  preparation 
companies  commented  that  the  location 
permitted  for  insertion  of  administrative 
information  by  proposed 
§  1026.37(o)(5)(v)  was  problematic  and 
that  industry  practice  was  to  place 
administrative  information  on  the 
bottom  of  forms.  The  commenters  noted 
that  including  administrative 
information  at  the  top  and  right  of  the 
Loan  Estimate,  as  required  by  proposed 
§  1026.37(o){5)(v)  risked  the 
administrative  information  interfering 
with  the  substantive  disclosures  of  the 
Loan  Estimate,  whereas  the  bottom  of 
theiorm  was  less  prominent.  Further, 
the  commenters  noted  that 
administrative  information  was 
typically  placed  at  the  bottom  of  a  form 
to  avoid  it  being  covered  if  the  form 
were  stapled  or  clipped  together. 
Commenters  also  requested  that 
administrative  information  be  permitted 
to  be  included  on  every  page,  rather 
than  just  on  the  first  page  of  the  Loan 
Estimate  as  permitted  by  proposed 
§  1026.37(o)(5)(v)  because  there  may  be 
different  versions  of  each  page 
depending  on  the  type  of  transaction 
and  it  is  important  for  there  to  be  a 
unique  identifier  on  each  page.  In 
addition,  document  company 
commenters  and  a  large  bank  also 
requested  that  form  H-24  be  revised  to 
allow  at  least  1.5  or  1.75  inches  of  white 
space  at  the  bottom  for  bar  coding  or 
other  administrative  information. 

The  Bureau  received  comments  from 
both  industry  and  consumer  advocacy 
groups  requesting  that  the  Bureau  issue 
sample  forms  translated  into  other 
languages.  Consumer  advocacy  group 
commenters  noted  that  failure  to 
provide  the  forms  in  other  languages 
could  have  a  disparate  impact  on  non- 
English  speaking  populations.  One 
consumer  advocacy  group  specifically 
requested  translation  of  forms  into 
Spanish  because  16  percent  of  the 
population  of  the  United  States  is  of 


Hispanic  origin.  Industry  commenters 
also  requested  that  the  Bureau  provide 
foreign  translations  of  the  integrated 
disclosures  so  that  translations  were 
consistent  across  the  industry. 

A  consumer  advocacy  group 
suggested  that  proposed  comment 
37(o)(5)-l  which  clarified  that  creditors 
making  any  changes  that  are  not 
expressly  permitted  may  lose  their 
protection  from  civil  liability  under 
TILA,  read  in  conjunction  with 
§  1026.37(o)(5)(i)  which  requires  the 
creditor  to  describe  the  appropriate 
unit-period  whenever  the  form  uses 
“monthly”  or  “month”  to  reflect  the 
correct  terms  of  the  transaction,  suggests 
that  a  creditor  would  not  lose  their 
protection  from  civil  liability  under 
TILA  if  it  disclosed  the  wrong  unit- 
period.  A  national  title  company 
questioned  whether  manual  completion 
of  the  Loan  Estimate  as  permitted  by 
comment  37(oK5)-2  wquld  permit  a 
creditor  to  deviate  from  the  shading  and 
formatting  shown  on  form  H-24  that  is 
required  for  federally  related  mortgage 
locms  by  §  1026.37(o)(3).  Lastly,  the 
Bureau  received  comments  from  two 
document  preparation  companies 
seeking  guidance  on  when  additional 
pages  may  be  added  to  the  Loan 
Estimate. 

In  response  to  the  comments 
regarding  the  placement  of 
administrative  information  as  permitted 
by  §  1026.37(o)(5){v),  the  Bvueau  is 
adopting  proposed  §  1026.37(o)(5)(v)  as 
revised  to  permit  insertion  of 
administrative  information  at  the 
bottom  of  each  page  of  the  Loan 
Estimate  and  not  only  on  the  first  page. 
With  respect  to  the  commenters’  request 
for  additional  white  space  on  the  bottom 
of  the  form,  there  is  limited  space  on  the 
Loan  Estimate  and  the  Bureau  could  not 
increase  the  white  space  at  the  bottom 
of  the  pages  of  form  H-24  without 
adding  additional  pages  to  the 
disclosure.  Adding  additional  pages  to 
the  disclosure  would,  in  turn,  increase 
the  paperwork  burden  for  industry  and 
consumers  and  potentially  risk 
information  overload  of  consumers  or 
otherwise  affect  consumers’  ability  or 
desire  to  engage  with  the  form. 
Accordingly,  the  Bureau  declines  to 
revise  the  layout  of  form  H-24  to 
increase  the  white  space  at  the  bottom 
of  the  page. 

Regarding  translation,  since  the 
proposal,  the  Bureau  has  worked  to 
translate  the  integrated  disclosures  into 
Spanish.  Further,  in  response  to  the 
comments  described  above  requesting 
Spanish  translations  that  have  been 
subject  to  consumer  testing,  the  Bureau 
is  including  Spanish-language  models 
and  samples  of  the  Loan  Estimate  and 
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Closing  Disclosure  as  form  H-28  of 
appendix  H  to  Regulation  Z.  Consumer 
group  commenters  also  requested  that 
the  Bureau  translate  the  forms  into  other 
languages  such  as  Korean,  Chinese, 
Russian,  and  Vietnamese  and  into 
formats  specifically  designed  for 
visually  impaired  or  elderly  consumers. 
While  the  Bureau  has  not  developed 
translations  in  these  languages,  or 
revisions  for  the  visually  impaired  or 
elderly,  at  this  time,  it  will  consider 
doing  so  after  the  issuance  of  this  final 
rule.  Because  the  Bureau  continues  to 
believe  that  translating  the  forms  into 
languages  other  than  English  will 
effectuate  the  purposes  of  both  TILA 
and  RESPA,  it  is  adopting 
§  1026.37(o)(5)(vi)  substantially  as 
proposed,  but  renumbered  as 
§  1026.37(o)(5)(ii)  and  with 
modifications  to  provide  additional 
clarity,  as  described  below.  The  Bureau 
is  also  adding  copiment  37(o){5)-6  to 
provide  additional  guidance  regarding 
permissible  modifications  to  form  H-24 
to  accommodate  the  translated  language. 

With  respect  to  manual  completion, 
comment  37(o)(5)-2  clarifies  that  a 
creditor  could  reproduce  blank  form  H- 
24  included  in  appendix  H  to 
Regulation  Z  and  then  complete  the 
individual  disclosures  required  by 
§  1026.37  by  hand,  thereby  retaining  the 
headings,  formatting,  and  shading  of 
form  H-24.  Comment  37(o)(5)— 2  does 
not  permit  deviation  ft'om  form  H-24  for 
manual  completion.  With  respect  to  the 
suggestion  that  comment  37(o)(5)-l 
would  permit  a  creditor  to  disclose  an 
incorrect  unit-period  without  losing 
protection  from  civil  liability  under 
TILA,  the  Bureau  does  not  believe  that 
result  follows  from  the  regulation. 
Section  1026.37{o)(5){i)  requires  the 
creditor  to  substitute  the  “appropriate” 
unit-period  if  not  month  or  monthly. 
Only  the  substitute  of  an  “appropriate” 
unit-period  is  a  permissible  change 
pursuant  to  §  1026.37(o)(5)(i). 
Accordingly,  a  creditor  who  substituted 
an  incorrect  unit-period  would  not  be  in 
compliance  with  §  1026.37(o)(5)(i)  and 
comment  37(o)(5)-l  correctly  states  that 
such  a  creditor  may  lose  its  protection 
from  civil  liability  under  TILA. 

With  respect  to  the  requests  for 
guidance  regarding  additional  pages,  the 
regulation  states  whether  an  additional 
page  is  permitted  to  be  added  to  the 
•  Loan  Estimate  for  a  required  disclosure 
that  does  not  fit  in  the  space  allocated 
for  it  on  form  H— 24  in  the  specific  sub¬ 
section  of  §  1026.37  or  its  associated 
commentary.  Otherwise,  the  use  of  an 
additional  page  is  not  permitted  by 
§  1026.37(oK3).  To  provide  additional 
clarity,  the  Bureau  is  revising  comment 
37{o)(5)-5  to  state  that  additional  pages 


may  be  required  or  permitted  by  specific 
disclosure  requirements  in  §  1026.37, 
and  not  only  by  §  1026.37{oK5). 

The  Bureau  received  comments  that 
the  proposed  Loan  Estimate  would  not 
perform  well  for  transactions  without  a 
seller,  such  as  refinancings.  For  reasons 
discussed  in  the  section-by-section 
analysis  of  §  1026.37(d)(^  and  (h)(2), 
the  Bureau  is  making  certain  changes  to 
form  H-24  for  transactions  without  a 
seller.  Those  changes  permit  disclosure 
in  transactions  without  sellers  of 
alternative  tables  described  in 
§  1026.37(d)(2)  and  (h)(2)  which  are 
tailored  for  transactions  without  sellers, 
instead  of  the  information  required  by 
§  1026.37(d)(1)  and  (h)(1),  respectively. 
Such  alternative  tables  would  be 
permitted  under  §  1026. 37(o)  because 
they  are  permitted  under  §  1026.37(d) 
and  (h). 

For  the  reasons  discussed  and 
pursuant  to  the  legal  authority 
discussed  in  the  proposal  and  above,  the 
Bureau  is  adopting  §  1026.37(o)(5)(i), 

(iii),  (iv),  and  (vi)  as  proposed.  The 
Bureau  is  not  finalizing 
§  1026.37(o)(5)(ii)  because  final 
§  1026.37(g)(6)(ii)  requires  that  the 
amount  of  lender  credits  be  left  blank  if 
no  such  amount  is  disclosed,  as 
discussed  in  the  section-by-section 
analysis  of  §  1026.37(g)(6)  above. 
Accordingly,  the  Bureau  is  renumbepng 
proposed  §  1026.37(o)(5)(vi)  as 
§  1026.37(o)(5)(ii),  and  modifying  the 
provision  to  provide  additional  clarity 
regarding  the  modifications  permitted  to 
form  H-24  to  accommodate  the 
translation  into  a  language  other  than 
English.  Final  §  1026.37(o)(5)(ii)  permits 
creditors  to  modify  form  H— 24  to  the 
extent  that  translation  prevents  the 
headings,  labels,  designations,  and 
required  disclosure  items  under 
§  1026.37  from  fitting  in  the  space 
provided  on  form  H-24.  The  Bureau  is 
also  adding  comment  37(o)(5)-6  to 
provide  additional  guidance  regarding 
the  modifications  to  form  H-24  that  are 
permitted  to  accommodate  translation  of 
the  Loan  Estimate  into  languages  other 
than  English. 

The  Bureau  is  adopting 
§  1026.37(o)(5)(v)  as  revised  to  permit 
disclosure  of  administrative  information 
at  the  bottom  of  form  H-24.  The  Bureau 
is  further  adopting,  for  the  reasons 
discussed,  comment  37(o)(5)-3  as 
proposed.  The  Bureau  is  not  adopting 
proposed  comment  37(o)(5)-4  because  it 
is  redundant  to  the  guidance  provided 
in  final  coiftment  37(n)-2.  The  Bureau  is 
adopting  comment  37(o)(5)-l 
substantially  as  proposed,  with  minor 
modifications  for  clarity.  The  Bureau  is 
revising  proposed  comment  37(o)(5)— 2 
to  delete  the  reference  to  proposed 


§  ^026. 25  because  the  Bureau  is  not 
finalizing  that  provision  requiring 
retention  of  evidence  of  compliance  in 
an  electronic,  machine  readable  format, 
as  described  in  the  section-by-section 
analysis  of  §  1026.25,  but  is  otherwise 
adopting  comment  37(o)(5)-2  as 
proposed.  The  Bureau  is  adopting 
comment  37(o)(5)-5  as  revised  to 
clarify,  for  the  reasons  discussed  above, 
how  additional  pages  are  permitted  to 
be  appended  to  the  Loan  Estimate.  The 
Bureau  is  also  adding  final  comment 
37(o)(5)-4  to  provide  additional 
guidance  regarding  die  modification  of 
unit-periods  disclosed  on  the  Loan 
Estimate,  and  to  clarify  that  the  term 
“unit-period”  as  used  in  §  1026.37  has  ^ 
the  same  meaning  as  in  appendix  J  to 
Regulation  Z. 

Section  1026.38  Content  of  Disclosures 
for  Certain  Mortgage  Transactions 
(Closing  Disclosure) 

Proposed  §  1026.38  would  have  set 
forth  the  required  content  of  the 
integrated  Closing  Disclosure,  required 
by  proposed  §  1026.19(f)  to  be  provided 
to  a  consumer  no  later  th^n  three 
business  days  prior  to  consummation. 

As  discussed  above,  the  Closing 
Disclosure  would  have  integrated  the 
disclosures  currently  provided  in  the 
RESPA  settlement  statement  and  the 
final  TILA  disclosure.  In  addition,  the 
Closing  Disclosure  would  have 
integrated  several  disclosures,  including 
new  disclosures  under  the  Dodd-Frank 
Act,  that  otherwise  would  likely  have 
been  provided  separately.  The  Bureau 
stated  in  the  proposal  that  it  believed 
that  the  five-page  Closing  Disclosure 
integrates  at  least  nine  pages  of 
disclosures.  Specifically,  the  proposed 
Closing  Disclosure  incorporated:  (i) 
Three  pages  of  the  RESPA  settlement 
statement;  (ii)  two  pages  typically  used 
for  the  final  TILA  disclosure;  (iii)  one 
page  for  the  negative  amortization 
statement  under  TILA  section  129C(f), 
which  was  added  by  section  1414(a)  of 
the  Dodd-Frank  Act;  (iv)  one  page  for 
the  anti-deficiency  protection  notice 
under  TILA  section  129C(g)(2),  which 
was  added  by  section  1414(c)  of  the 
Dodd-Frank  Act;  (v)  one  page  for  the 
partial  payment  policy  disclosure  under 
TILA  section  129C(h),  which  was  added 
by  section  1414(d)  of  the  Dodd-Frank 
Act;  and  (vi)  one  page  for  the  escrow 
account  disclosures  under  TILA 
sections  129D(h)  alid  (j)(l)(A),  which 
were  added  by  sections  1461  and  1462 
of  the  Dodd-Frank  Act.  In  addition,  the 
Closing  Disclosure  would  have 
incorporated  the  disclosure  of:  (i)  The 
total  interest  percentage  under  TILA 
section  128(a)(19),  which  was  added  by 
section-1419  of  the  Dodd-Frank  Act;  (ii) 


Federal  Register/ Vol.- 78,  Na.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


79999 


the  approximate  amount  of  the 
wholesale  rate  of  funds  in  connection 
with  the  loan  under  TILA  section 
128(a)(17),  which  was  added  hy  section 
1419  of  the  Dodd-Frank  Act;  and  (iii) 
the  aggregate  amount  of  settlement 
charges  for  all  settlement  services 
provided  in  connection  with  the  loan 
and  the  aggregate  amount  of  other  fees 
or  required  payments  in  connection 
with  the  loan  under  TILA  section 
128(a)(17),  which  was  added  by  section 
1419  of  the  Dodd-Frank  Act.  In  absence 
of  the  Bureau’s  integration  of  the  final 
TILA  disclosure  and  the  RESPA 
settlement  statement,  these  disclosures 
would  have  been  added  to  the  final 
TILA  disclosure,  which  potentially 
could  have  increased  that  disclosure’s 
typical  two  pages  to  three  pages. 

The  Bureau  received  numerous 
comments  from  industry  and  consumer 
groups  related  generally  to  the  design  of 
the  proposed  integrated  disclosures, 
which  are  discussed  with  respect  to  the 
section-by-section  analysis  of  §  1026.37. 
Specifically  with  respect  to  the  design 
of  the  Closing  Disclosure,  the  Bureau 
also  received  comments  both  criticizing 
and  praising  the  proposed  format.  For 
example,  a  national  title  company 
commented  that  the  proposed  Closing 
Disclosure  clearly  addresses  the  most 
important  questions  consumers  ask  at 
the  closing  table  and  gives  consumers 
an  informative  snapshot  of  their 
transaction.  An  independent  title  agent 
commented  that  the  design  of  the 
proposed  Closing  Disclosure  was  easy  to 
read.  In  contrast,  a  title  insurance 
company  commented  that  the  Closing 
Disclosure  is  too  long  and  overly 
complicated.  Similarly,  an  individual 
title  attorney  commented  that  she  saw 
no  difference  in  the  quality  of 
information  provided  to  consumers  in 
the  proposed  Closing  Disclosure  as 
compared  to  the  RESPA  settlement 
statement  and  final  TILA  disclosure. 

Proposed  §  1026.38  would  have 
provided  that  the  information  set  forth 
,m  §  1026. 38fa)  through  (s)  shall  be 
disclosed  “as  applicable.’’  The  Bureau 
also  proposed  comment  38-1  to  clarify 
that  a  disclosure  that  is  not  applicable 
to  a  transaction  generally  may  be 
'  eliminated  entirely  or  may  be  included 
hut  marked  “not  applicable’’  or  “N/A.” 
The  Bureau  further  proposed  comment 
38-2  to  cross-reference  §  1026.38(t)  for 
permissible  modifications  to  the  format 
of  the  disclosures.  The  Bureau  received 
numerous  comments  from  industry  and 
consumer  advocacy  groups^related  to 
the  design  of  certain  required 
disclosures,  which  are  discussed  in 
their  respective  section-by-section 
analyses.  As  discussed  more  fully  in  the 
section-by-section  analysis  of  §  1026.37, 


the  Bureau  received  many  comments 
that  expressed  confusion  over  whether 
inapplicable  disclosures  could  be 
eliminated.  In  response  to  those 
comments,  the  Bureau  is  revising 
§  1026.38  to  delete  the  phrase  “as 
applicable.’’  The  Bureau  is  further 
revising  comment  38-1  to  clarify  that 
disclosures  not  applicable  may  be  left 
blank,  but  that  “N/A”  or  “not 
applicable”  may  not  be  used  and  form 
H-25  may  not  be  modified. 

Accordingly,  disclosures  may  hot  be 
deleted  from  form  H-25  unless 
otherwise  provided  under  §  1026.38. 

The  Bureau  is  adopting  comment  38-2  ' 
as  proposed.  The  Bureau  is  also  adding 
comment  38-3  to  clarify*that  the 
creditor  is  required  to  disclose  the  , 
actual  terms  and  costs  but  can  disclose 
estimates  under  certain  circumstances 
when  the  actual  term  or  cost  is 
unknown. 

38(a)  General  Information 

As  with  the  Loan  Estimate  in 
proposed  §  1026.37(a),  the  Bureau 
proposed  to  use  its  authority  under 
TILA  section  105(a),  and  its  authority 
under  RESPA  section  19(a),  Dodd-Frank 
Act  sections  1032(a)  and  (f),  1098,  and 
llOOA,  and  for  residential  mortgage  , 
loans,  Dodd-Frank  Act  section  1405(b), 
to  combine  and  modify  disclosures  and 
related  requirements  currently  provided 
under  Regulations  X  and  Z  and  add 
additionaf  disclosures  in  the  Closing 
Disclosure  for  transactions  subject  to 
proposed  §  1026.19(f). 

The  Bureau  received  a  comment  firom 
a  GSE  requesting  that  the  Bureau  require 
additional  information  to  be  disclosed 
under  §  1026.38(a).  The  GSE  requested 
that  the  Closing  Disclosure  include  a 
disclosure  of  the  date  on  which  the 
consumer’s  interest  rate  was  locked, 
similar  to  the  disclosure  on  the  Loan 
Estimate  required  by  §  1026.37(a)(13), 
which  states- the  date  the  consumer’s 
locked  interest  rate  will  expire.  The  GSE 
argued  that  sjich  a  statement  on  the 
Closing  Disclosure  would  allow 
consumers  to  confirm  that  the  rate  they 
received  at  closing  was  locked  on  the 
date  stated  on  the  Loan  Estimate  and 
would  provide  lenders  and  investors 
with  important  data  for  compliance 
purposes.  The  Bureau  does  not  believe 
that  such  a  disclosure  would  benefit 
consumers  given  that  a  consumer  cOuld 
easily  review  the  Loan  Estimate  to  recall 
the  date  on  which  the  interest  rate  was 
locked.  Section  1026.19(e)(3)(iv)(D)  of 
this  final  rule  requires  a  revised  Loan 
Estimate  to  be  provided  to  the  consumer 
on  the  date  the  interest  rate  is  locked. 
'To  prevent  potential  information 
overload  for  the  consumer,  the  Bureau 
declines  to  add  such  a  disclosure. 


The  Bureau  did  not  receive  any  other 
comments  on  proposed  §  1026.38(a)  and 
is  adopting  it  as  proposed,  pursuant  to 
the  legal  authority  discussed  above  and 
in  the  proposal.  The  specific  disclosures 
required  by  §  1026.38  are  discussed 
below. 

38(a)(1)  Form  Title 

Like  the  integrated  disclosure 
provided  three  business  days  after 
application,  TILA,  RESPA,  and  the 
Dodd-Frank  Act  do  not  expressly 
prescribe  a  title  for  the  form  that  must 
be  provided  in  connection  with  a 
settlement.'  RESPA  refers  to  the  form  as 
the  “uniform  settlement  statement,” 
although  §  1024.8  of  Regulation  X  uses 
the  titles  HUD-1  and  HUD-lA  to  refer 
to  the  forms  used  to  document 
settlement  charges  in  connection  with 
the  purchase  of  a  property  or 
refinancing  of  an  existing  mortgage  loan, 
respectively.  Regulation  Z,  however, 
does  not  prescribe  a  title  for  the 
disclosures  that  must  be  provided  to  the 
consumer  three  business  days  prior  to 
consummation. 

Proposed  §  1026.38(a)(1)  would  have 
required  the  creditor  to  use  the  term 
“Closing  Disclosure”  as  the  name  of  the 
integrated  disclosures  provided  to 
consumers  three  business  days  prior  to 
consummation  pursuant  to  proposed 
§  1026.19(f).  The  Bureau  stated  its  belief 
in  the  proposal  that  the  adoption  of  a 
standardized  form  name  will  effectuate 
the  purposes  of  TILA  and  RESPA  by 
promoting  the  informed  use  of  credit 
and  more  effective  advance  notice  of 
settlement  costs,  consistent  with  TILA 
section  105(a)  and  RESPA  section  19(a)r 
and  will  ensure  that  the  feature?  of  the 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to  better 
understand  the  costs,  benefits,  and  risks 
associated  with  mortgage  transactions  in 
light  of  the  facts  and  circumstances, 
consistent  with  Dodd-Frank  Act  section 
1032(a).  In  addition,  the  Bureau  stated 
in  the  proposal  that  it  believed  the  use 
of  standard  terminology  for  the 
integrated  disclosures  will  facilitate 
compliance  for  industry,  which  is  a 
purpose  of  this  rulemaking  under  Dodd- 
Frank  Act  sections  1098  and  llOOA.  The 
Bureau  also  stated  its  belief  in  the 
proposal  that,  consistent  with  section 
1405(b)  of  the  Dodd-Frank  Act,  the 
requirement  of  a  standard  form  name 
may  improve  consumer  awareness  and 
understanding  of  transactions  involving 
residential  mortgage  loans  through  the 
use  of  disclosures,  and  is  in  the  interest 
of  consumers  and  in  the  public  interest. 

The  Bureau  did  not  receive  any  public 
comments  regarding  proposed 
§  1026.38(a)(1).  Because  the  Bureau 
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continues  to  believe  that  a  standard 
form  title  will  serve  to  effectuate  the 
purposes  of  TILA  and  RESPA,  it  is 
adopting  §  1026.37(a)(1)  as  proposed. 

38(a)(2)  Form  Purpose 

Proposed  §  1026.38(a)(2)  would  have 
required  the  creditor  to  include  a 
statement  regarding  the  purpose  of  the 
Closing  Disclosure.  Specifically, 
proposed  §  1026.38(a)(2)  would  have 
required  creditors  to  provide  the 
following  statement:  “This  form  is  a 
statement  of  hnal  loan  terms  and  closing 
costs.  Compare  this  document  with  your 
Loan  Estimate.”  As  noted  in  the 
proposal,  providing  the  purpose  of  the 
Closing  Disclosure  is  a  new 
requirement,  as  neither  creditors  nor 
settlement  agents  are  currently  required 
to  provide  this  type  of  information  in 
the  disclosures  required  by  TILA, 

RESPA,  and  their  implementing 
regulations.  Nonetheless,  the  Bureau 
stated  its  belief  in  the  proposal  that  this 
disclosure  will  benefit  consumers  and 
promote  the  informed  use  of  credit  by 
encouraging  consumers  to  use  both  the 
Loan  Estimate  and  Closing  Disclosure  as 
tools  to  identify  changes  in  costs  and 
terms  that  may  have  occurred  after 
issuance  of  the  Loan  Ekimate. 
Accordingly,  the  Bureau  believed,  as 
stated  in  the  proposal,  that  this 
disclosure  will  benefit  consumers  and 
effectuate  the  purposes  of  TILA  and 
RESPA  by  promoting  the  informed  use 
of  credit  and  more  effective  advance 
notice  of  settlement  costs,  consistent 
with  TILA  section  105(a)  and  RESPA 
section  19(a),  and  will  ensure  that  the 
features  of  the  transaction  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  better  understand  the 
costs,  benefits,  and  risks  associated  with 
mortgage  transactions,  in  light  of  the 
facts  and  circumstances,  consistent  with 
Dodd-Frank  Act  section  1032(a). 

A  national  title  insurance  company 
commented  that  because  the  closing 
cost  details  disclosed  on  the  Closing 
Disclosure  may  change  between 
delivery  of  the  Closing  Disclosure  and 
consummation  of  the  transaction,  the 
statement  should  be  preceded  by  the 
phrase  “subject  to  certain  limited 
exceptions.”  Several  national  trade 
associations  representing  mortgage 
lenders  commented  that  the  statement 
should  direct  consumers  to  compare  it 
to  their  “most  recent”  Loan  Estimate 
given  that  a  consumer  may  receive  more 
than  one  Loan  Estimate.  A  national 
trade  association  representing 
developers  of  timeshares  commented 
that  the  statement  should  not  reference 
comparison  to  the  Loan  Estimate  since 


the  Loan  Estimate  should  not  be 
provided  in  timesheure  transactions. 

With  respect  to  the  suggestion  to 
include  the  phrase  “subject  to  certain 
limited  exceptions,”  the  Bureau  believes 
adding  that  phrase  would  overly 
complicate  the  form  purpose  statement. 
The  statement  was  designed  to  use  plain 
language  to  describe  the  general 
difference  between  the  Loan  Estimate 
and  Closing  Disclosure.  With  respect  to 
timeshares,  final  comment  19(e)(l)(iii)- 
4  permits  creditors  in  timeshare 
transactions  to  omit  provision  of  the 
Loan  Estimate  and  provide  only  the 
Closing  Disclosure  where  the 
transaction  is  consummated  within 
three  business  days  of  receipt  of  the 
consumer’s  application.  The  Bureau 
does  not  believe  that  the  disclosure 
required  by  §  1026.37(a)(2)  should  be 
modified  because  the  timeshcure 
creditors  can  adequately  explain  to 
consumers  at  consummation  why  they 
were  not  required  to  receive  the  Loan 
Estimate  in  those  transactions.  The 
Bureau  believes  the  statement  will  be 
just  as  useful  to  consumers  of 
transactions  secured  by  a  consumer’s 
interest  in  a  timeshare  plan  where 
consummation  occurs  after  the  third 
business  day  from  receipt  of  the 
consumer’s  application  as  it  will  be  for 
consumers  in  transactions  secured  by 
real  property.  Accordingly,  the  Bureau 
declines  to  revise  §  1026.37(a)(2)  and  is 
adopting  it  as  proposed,  pursuant  to  the 
legal  authority  described  above  and  in 
the  proposal. 

38(a)(3)  Closing  Information 

Appendix  A  to  Regulation  X  currently 
requires  the  settlement  agent  to  include 
in  the  RESPA  settlement  statement  basic 
information  about  the  settlement 
process,  including  the  name  of  the 
settlement  agent,  the  place  of 
settlement,  the  property  location,  and 
the  settlement  date.  In  addition  to  this 
information,  with  the  exception  of  the 
place  of  settlement,  proposgd 
§  1026.38(a)(3)  would  have  required 
creditors  to  disclose:  (1)  the  date  the 
Closing  Disclosure  is  issued;  (2)  the 
dates  funds  are  disbursed  to  the  seller 
and  consumer,  as  applicable;  (3)  the  sale 
price  of  the  property  that  is  the  subject 
of  the  transaction;  and  (4)  the  file 
number  assigned  to  the  transaction  by 
the  closing  agent.  All  of  the 
aforementioned  information  would  be 
located  under  the  heading  “Closing 
Information.”  The  Bureau  stated  its 
belief  in  the  proposal  that  this  • 
information  and  the  additional 
information  discussed  below  effectuate 
the  purposes  of  TILA  and  RESPA  by 
promoting  the  informed  use  of  credit 
and  more  effective  advance  notice  of 


settlement  costs,  consistent  with  TILA 
section  105(a)  and  RESPA  section  19(a), 
and  will  ensure  that  the  features  of  the 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to  better 
understand  the  costs,  benefits,  and  risks 
associated  with  mortgage  transactions, 
in  light  of  the  facts  and  circumstances, 
consistent  with  Dodd-Frank  Act  section 
1032(a).  The  Bureau  did  not  receive  any 
comments  on  §  1026.38(a)(3)  and  is 
adopting  it  as  proposed,  pursuant  to  the 
legal  authority  described  above  and  in 
the  proposal.  The  specific  requirements 
of  the  disclosure  proposed  in 
§  1026.38(a)(3)  will  be  discussed  below. 

38(a)(3)(i)  Date  Issued 

Proposed  §  1026.38(a)(3)(i)  would 
have  required  the  creditor  to  disclose 
the  date  the  disclosures  required  for 
transactions  subject  to  §  1026.19(f)  are 
issued  to  the  consumer,  labeled  “Date 
Issued.”  Proposed  comment 
§  1026.38(a)(3)(i)-l  would  have  cross- 
referenced  the  commentary  to  proposed 
§  1026.37(a)(4). 

A  document  preparation  company 
commenter  requested  guidance  on 
whether  to  disclose  the  date  the  form  is 
printed  or  the  date  the  form  is  mailed 
to  the  consumer.  A  national  settlement 
company  requested  guidance  on  which 
date  to  disclose  if  the  Closing  Disclosure 
is  printed  at  settlement  or  is  printed 
after  consummation  for  a  purpose  other 
than  providing  notice  to  the  consumer. 
The  same  commenter  also  suggested 
that  the  Bureau  add  a  space  for 
disclosure  of  the  time  the  disclosure  is 
issued  to  the  consumer,  in  the  event  that 
a  creditor  delivers  more  than  one 
disclosure  to  a  consumer  in  one  day. 

Regarding  which  date  to  disclose  on 
the  Closing  Disclosure,  as  stated  in 
proposed  comment  37(a)(4)-l,  the  date 
issued  is  the  date  the  form  is  delivered 
to  the  consumer,  regardless  of  the 
method  of  delivery.  In  response  to  the 
request  for  guidance  on  how  to  disclose 
the  date  of  a  form  printed  after  , 

consummation,  under  §  1026.38(a)(3)(i), 
the  Bureau  believes  that  the  regulation 
text  is  clear  that  the  date  to  be  disclosed 
is  the  date  of  delivery,  regardless  of 
whether  it 'is  printed  after 
consummation  for  some  other  purpose. 
Lastly,  with  respect  to  the  suggestion  to 
permit  disclosure  of  the  time  the 
Closing  Disclosure  is  printed,  while  the 
Bureau  understands  that  there  may  be 
instances  in  which  a  Closing  Disclosure 
is  revised  and  delivered  to  the  consumer 
more  than  once  in  a  single  day,  the 
Bureau  believes  that  including  the  time 
may  result  in  information  overload  and 
that  consumers  in  most  cases  would 
only  need  to  know  the  date  the  Closing 
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Disclosure  was  issued.  Accordingly,  the 
Bureau  is  adopting  §  1026.38(a)(3)(i)  and 
comment  38(a)(3)(i)-l  as  proposed. 

38(a)(3)(ii)  Closing  Date 

Proposed  §  1026.38(aK3)(ii)  would 
have  required  the  creditor  to  disclose 
the  consummation  date  for  the  mortgage 
loan  transaction,  labeled  “Closing 
Date.”  A  national  settlement  company 
and  a  large  bank  both  commented  that 
the  consummation  date  can  only  be  an 
estimate  at  the  time  the  Closing 
Disclosure  is  delivered,  especially  given 
the  consumers  right  to  waive  the  three- 
day  waiting  period  between  delivery  of 
the  Closing  Disclosure  and 
consummation  under  limited 
circumstances.  The  commenters 
requested  that  §  1026.38(aK3)(ii) 
expressly  permit  disclosure  of  an 
estimated  consummation  date.  - 

The  commenters  are  correct  that  given 
the  requirement  that  the  Closing 
Disclosure  be  provided  so  that  it  is 
received  by  the  consumer  three  days 
before  consummation  under 
§  1026.19(f){l)(ii),  the  consummation 
date  may,  in  some  transactions,  change 
after  the  delivery  of  the  Closing 
Disclosure.  However,  §  1026.19(f)(l)(i) 
requires  creditors  to  use  the  best 
information  reasoiiably  available  to 
them  to  complete  the  Closing  Disclosure 
and  thus,  the  closing  date  disclosed 
under  §  1026.38(a)(3)(ii)  would  be  based 
on  that  best  information.  Moreover, 
under  the  requirements  of 
§  1026.19(f)(2),  if  the  disclosure 
previously  provided  becomes 
inaccurate,  the  credil^or  would  be 
required  to  deliver  a  revised  Closing 
Disclosure  at  consummation  and  the 
revised  Closing  Disclosure  would 
therefore  disclose  the  actual 
consummation  date.  Accordingly,  either 
consummation  of  the  transaction  will 
occur  on  the  date  the  creditor  initially 
disclosed  and  be  accurate,  or  the 
creditor  will  be  required  to  revise  the 
Closing  Disclosure  to  reflect  the  date  on 
which  consummation  actually  occurs. 

In  either  case,  the  Closing  Disclosure 
will  reflect  the  actual  date  of 
consummation  and  not  an  estimate. 
Accordingly,  the  Bureau  is  adopting 
§  1026.38(a)(3)(ii)  as  proposed.  Section 
§  1026.38(a)(3)(ii)  requires  disclosure  of 
the  date  of  consummation  of  the 
transaction.  Current  §  1026.2(a)(13) 
defines  “consummation”  for  purposes 
of  Regulation  Z  as  “the  time  that  a 
consumer  becomes  contractually 
obligated  on  a  credit  transaction.”  See 
commentcuy  to  §  1026.2(a)(13)  for 
additional  guidance  regarding  the 
definition  of  consummation. 


38(a)(3)(iii)  Disbursement  Date 

Proposed  §  1026.38(a)(3)(iii)  would 
have  required  the  disclosure  of  the  date 
the  amounts  disclosed  pursuant  to 
proposed  §  1026.38(j)(3)(iii)  and 
(k)(3)(iii)  are  expected  to  be  paid  to  the 
consumer  and  seller,  respectively, 
labeled  “Disbursement  Date.”  A  large 
bank  commenter  noted  that  because  the  • 
consumer  has  the  right,  under  limited 
circumstances,  to  waive  the  three-day 
waiting  period  between  delivery  of  the 
Closing  Disclosure  and  the  closing,  the 
disbursement  date  is  necessarily  an 
estimate  and  should  be  labeled 
“Estimated  Disbursement  Date.”  The 
Bureau  notes  that  under 
§  1026.19(f)(l)(i),  creditors  are  required 
to  disclose  the  actual  terms  of  the  legal 
obligation,  but  where  such  information 
is  not  known  to  the  creditor,  creditors 
must  disclose  the  best  information 
reasonably  available.  Accordingly, 
under  §  1026.38(a)(3)(iii),  creditors  may 
disclose  the  date  the  funds  are  expected 
to  be  paid  to  the  consumer  and  seller 
using  the  best  information  reasonably 
available  regarding  such  date.  See  the 
section-by-section  analysis  of 
§  1026.19(f)(l)(i)  and  its  commentary  for 
further  discussion  regarding  the  labeling 
of  estimates  on  the  Closing  Disclosure.  ' 
Accordingly,  the  Bureau  declines  to  add 
the  word  “estimated”  to  the  label 
“Disbursement  Date.”  The  Bureau  is 
adopting  §  1026.38(a)(3)(iii) 
substantially  as  proposed,  but  is 
modifying  the  provision  to  provide 
additional  clarity  regarding  the  required 
disclosure  in  transactions  that  are  not 
purchase  transactions  under 
§  1026.37(a)(9).  In  such  non-purchase 
transactions,  creditors  are  required  to 
disclose  the  date  the  amounts  disclosed 
pursuant  to  §  1026.38(j)(2)(iii)  or 
(t)(5)(vii)(B)  are  expected  to  be  paid  to 
the  consumer  or  a  third  party. 

38(a)(3)(iv)  Settlement  Agent 

Proposed  §  1026.38(a)(3)(iv)  would 
have  required  disclosure  of  the  identity 
of  the  settlement  agent  conducting  the 
closing,  labeled  “Agent.”  Proposed 
comment  38(a)(3)(iv)-l  would  have 
clarified  that  the  name  of  the  agency 
that  employs  the  settlement  agent 
should  be  provided  in  the  disclosure 
required  by  §  1026.38(a)(3)(iv)  and  that 
the  name  of  the  individual  conducting  * 
the  closing  is  not  required.  Several 
industry  commenters  noted  in  response 
to  the  proposal  that  the  label  “Agent” 
was  unclear  given  the  numerous  types 
of  agents  involved  in  a  real  estate 
transaction.  In  addition,  GSE 
commenters  noted  that  the  proposal 
used  the  term  “Settlement  Agent”  in  the 
contact  information  table  required 


under  proposed  §  1026. 38(r),  in  contrast 
with  the  label  proposed  under 
§  1026.38(a)(3)(iv).  The  Bureau  agrees 
that  the  label  “Agent”  was  not 
sufficiently  specific  and  did  not 
conform  with  the  contact  information 
table  in  the  proposed  Closing 
Disclosure.  Accordingly,  the  Bureau  is 
revising  the  label  for  the  disclosure 
required  by  §  1026.38(a)(3)(iv)  to 
“Settlement  Agent,”  to- improve  the 
consistency  and  clarity  of  the  Closing 
Disclosure.  The  Bureau  is  also  revising 
final  comment  38(a)(3)(iv)-l  to  reflect 
the  label  “Settlement  Agent”  and  to 
refer  to  the  entity  employing  the 
settlement  agent,  rather  than  the  agency, 
such  that  the  term  will  cover  settlement 
agents  that  are  employed  by  entities  that 
are  not  title  insurance  agents,  such  as 
law  firms. 

38(a)(3)(v)  File  Number 

Proposed  §  1026.38(a)(3)(v)  would 
have  required  disclosure  of  the  number 
assigned  to  the  transaction  by  the 
closing  agent  for  identification 
purposes,  labeled  “File  #.”  A  national 
settlement  company  requested  that  the 
Bureau  add  “Settlement”  before  the 
proposed  label  “File  #”  to  clarify  whose 
file  number  is  disclosed  on  the  Closing 
Disclosure.  Because  the  file  number 
disclosure  is  directly  below  the 
Settlement  Agent  disclosure  on  the 
Closing  Disclosure,  the  Bureau  believes 
that  consumers  will  understand  that  the 
file  number  being  disclosed  is  that  of 
the  Settlement  Agent.  Moreover, 

§  1026.38(a)(-5)(v)  requires  that  the 
creditor  separately  disclose  its  own  loan 
identification  number,  under  the  label 
“Loan  ID  #”  which  further  clarifies  that 
the  file  number  referred  to  on  form  H- 
25  is  the  settlement  agent’s. 
Accordingly,  the  Bureau  is  adopting 
§  1026.38(a)(3)(v)  as  proposed-  The 
Bureau  is  also  adding  comment 
38(a)(3)(v)-l  to  clarify  that  the  file 
number  may  contain  any  alpha-numeric 
characters  and  need  not  be  limited  to 
numbers. 

38(a)(3)(vi)  Property 

Proposed  §  1026.38(a)(3)(vi)  would 
have  required  the  street  address  of  the 
property  required  to  be  disclosed  under 
proposed  §  1026.37(a)(6),  labeled 
“Property.”  Proposed  comment 
38(a)(3)(iv)-l  would  have  cross- 
referenced  the  commentary  to 
§  1026.37(a)(6),  which  provides 
guidance  regarding  the  information  that 
must  be  provided  in  response  to  this 
requirement  when  a  standard  property 
address  is  unavailable.  A  CSE 
commenter  requested  guidance  on  how 
to  disclose  personal  property  that 
secures  a  transaction  under  proposed 
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addressed  in  the  section-by-section 
analysis  of  §  1026.37(a)(6),  in  response 
to  which  the  Bureau  added  comment 
37(a)(6)-2  to  provide  that  where 
personal  property  secures  a  transaction, 
a  description  of  the  personal  property 
may  be  disclosed  to  the  extent  that  it  fits 
on  the  space  provided  for  the  disclosure 
on  form  H-24  for  the  Loan  Estimate. 

The  Bureau  is  adopting 
§  1026.38(a)(3)(vi)  and  comment 
38(a)(3)(vi)-l  substantially  as  proposed 
but  with  modifications  to  clarify  that, 
unlike  with  respect  to  the  disclosure  of 
personal  property  in  connection  with 
the  Loan  Estimate,  personal  property 
securing  the  transaction  may  be 
disclosed  if  it  does,  not  fit  within  the 
space  provided  on  form  H-25  by  using 
an  addendum  to  form  H-25  for  the 
Closing  Disclosure.  The  Bureau  believes 
that  in  connection  with  the 
consummation  of  the  transaction,  the 
consumer  should  be  provided  with  this 
information  to  understand  the  final  loan 
terms  and  costs  of  the  transaction. 

38(a)(3)(vii)  Sale  Price 

In  credit  transactions  where  there  is  a 
seller,  proposed  §  1026.38(a)(3)(vii)(A) 
would  have  required  disclosure  of  the 
contract  sale  price  for  the  property 
identified  in  proposed 
§  1026.38(a)(3)(vii),  labeled  '‘Sale 
Price.”  In  transactions  where  there  is  no 
seller,  proposed  §  1026.38(a)(3)(vii)(B) 
would  have  required  disclosure  of  the 
appraised  value  of  the  property  in 
proposed  §  1026.38(a)(3)(vi),  labeled 
‘‘Appraised  Prop.  Value.”  Proposed 
comment  38(a)(3)(vii)— 1  also  would 
have  provided  that  when  there  is  no 
seller  that  is  a  party  to  the  transaction, 
the  value  to  be  disclosed  is  that 
determined  by  the  appraisal  or 
valuation  used  to  determine  approval  of 
the  credit  transaction,  or  if  a  more 
recent  appraisal  or  valuation  has  been 
dbtain  by  the  creditor,  the  value 
determined  by  the  more  recent  appraisal 
or  valuation. 

The  Bureau  did  not  receive  any 
comments  on  proposed 
§  1026.38(a)(3)(vii)(A)  and  is  adopting  it 
as  proposed.  Several  national  trade 
associations  representing  mortgage 
lenders  commented  that  in  transactions 
without  a  seller,  such  as  a  refinance 
transaction,  an  appraisal  is  not  always 
obtained  and  that  §  1026.38(a)(3)(vii)(B) 
should  permit  disclosure  of  an 
estimated  property  value.  A  GSE 
commented  that  the  value  that  should 
be  disclosed  is  the  one  used  for 
underwriting,  regardless  of  whether 
there  is  a  subsequent  appraisal.  The  GSE 
commenter  noted  that  other  fees 
disclosed  on  the  Closing  Disclosure, 


level  pricing  adjustments,  are  tied  to  the 
loan-to-value  ratio  which  is,  in  turn, 
determined  by  the  value  used  for 
underwriting.  The  commenter  stated 
that  disclosing  a  value  different  than  the 
one  used  for  underwriting  would  render 
the  disclosures  on  the  Closing 
Disclosure  misaligned  and  cause 
confusion  for  consumers  and  creditors. 

A  GSE  also  requested  guidance  on 
whether  to  disclose  the  value  of 
personal  property  in  transactions  where 
such  property  is  valued  separately  fi:om 
real  property. 

With  respect  to  refinance  transactions 
where  an  appraisal  may  not  be  obtained, 
the  Bureau  agrees  that  disclosing  an 
estimated  property  value  is  permissible 
where  an  appraisal  is  not  obtained  and 
is  revising  comment  38(a)(3)(vii)-l  to 
perniit  disclosure  of  an  estimated 
property  value  if  the  creditor  has  not 
obtained  an  appraisal.  Revised  comment 
38(a)(3)(vii)-l  further  provides  that 
where  an  estimate,  rather  than  an 
appraisal,  is  used,  the  label  for  the 
disclosure  would  be  changed  to 
“Estimated  Prop.  Value.” 

Regarding  the  GSE’s  comment  that  the 
value  disclosed  should  be  the  one  used 
for  underwriting,  the  Bureau  agrees  that 
the  value  disclosed  on  the  Closing 
Disclosure  should  be  the  one  used  for 
underwriting  for  the  reasons  suggested 
by  the  commenter.  Accordingly,  the 
Bureau  is  further  revising  comment 
38(a)(3)(vii)-l  to  revise  the  description 
of  the  requirement  to  disclose  the  most 
recent  appraisal  or  valuation  and  clarify 
that  §  1026.38(a)(3)(vii)  requires 
disclosure  of  the  appraisal  or  estimate 
used  to  determine  approval  of  the  credit 
transaction. "Regarding  the  GSE’s  request 
for  guidance  on  the  disclosure  of 
personal  property,  the  Bureau  addresses 
that  comment  in  the  section-by-section 
analysis  nf  §  1026.37(a)(7),  above.  The . 
Bureau  added  comment  37(a)(7)-2  to 
clarify  that  where  personal  property  is 
included  in  the  sale  price  of  real 
property  §  1026.37(a)(7)  permits 
disclosure  of  the  aggregate  price  without 
any  reduction  for  the  appraised  or 
estimated  value  of  the  real  property.  The 
Bureau  is  adding  comment  38(a)(3)(vii)- 
2  to  cross-reference  the  guidance 
provided  in  comment  37(a)(7)-2 
regarding  the  disclosure  of  personal 
property. 

38(a)(4)  Transaction  Information 
Proposed  §  1026.38(a)(4)  would  have 
required  the  creditor  to  disclose  the 
names  and  addresses  of  the  parties  to 
the  transaction:  the  borrower,  seller,  and 
lender,  as  applicable.  This  information 
would  appear  under  the  heading 
“Transaction  Information.”  As'noted  in 


currently  provided  in  the  RESPA 
settlement  statement.  See  appendix  A  to 
Regulation  X.  In  addition,  TIL  A  section 
128(a)(1)  and  Regulation  Z  §  1026.18(a) 
require  disclosure  of  the  identity  of  the 
creditor.  The  Bureau  stated  its  belief  in 
the  proposal  that  these  disclosures 
effectuate  the  purposes  of  TILA  and 
RESPA  by  promoting  the  informed  use 
of  credit  and  more  effective  advance 
notice  of  settlement  costs,  consistent 
with  TILA  section  105(a)  and  RESPA 
section  19(a),  and  will  ensure  that  the 
features  of  the  transaction  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  better  understand  the 
costs,  benefits,  and  risks  associated  with 
mortgage  transactions,  in  light  of  the 
facts  and  circumstances,  consistent  with 
Dodd-Frank  Act  section  1032(a). 

Proposed  comment  38(a)(4)-l  would 
have  clarified  that  the  name  and  address 
for  each  consumer  and  seller  must  be 
provided  and  referred  creditors  to  the 
commentary  to  proposed  §  1026.37(a)(5) 
for  further  guidance.  Proposed  comment 
38(a)(4)-l  also  would  have  clarified  that 
the  name  and  address  of  each  consumer 
must  be  provided  and  that  if  the  form 
does  not  provide  enough  space  to 
include  the  required  information  for 
each  seller,  an  additional  page  with  that 
information  may  be  appended  to  the 
end  of  the  form,  provided  the  creditor 
is  in  compliance  with  proposed 
§  1026.38(t)(3).  Proposed  comment 
38(a)(4)-l  also  would  have  cross- 
referenced  commentary  to 
§  1026.37(a)(5)  for  guidance  on  how  to 
disclose  multiple  borrowers.  Proposed 
comment  38(a)(^)-2  would  have 
clarified  that,  in  transactions  where 
there  is  no  seller  such  as  in  a 
refinancing  or  home  equity  loan,  the 
creditor  must  provide  the  name  of  the 
person  or  persons  primarily  liable  under 
the  obligation  or  who  have  a  right  of 
rescission.  Finally,  proposed  comment 
38(a)(4)-3  would  have  cross-referenced 
the  commentary  to  proposed 
§  1026.37(a)(3)  for  information  regarding 
the  identification  of  multiple  creditors. 

A  GSE  commented  that  the  heading 
“Transaction  Information”  is  misleading 
because  the  information  disclosed 
relates  only  to  the  parties  to  the 
transaction.  TWo  document  preparation 
company  commenters  requested 
guidance  on  who  meets  the  definition  of 
“creditor”  and  is  therefore  required  to 
be  disclosed  under  proposed 
§  1026.38(a)(4). 

With  respect  to  the  heading 
“Transaction  Information,”  as  discussed 
elsewhere  in  this  section-by-section 
analysis,  the  Bureau  extensively  tested 
the  integrated  disclosures  with  , 
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consumers  were  confused  by  this 
heading.  Accordingly,  the  Bureau 
declines  to  revise  the  heading 
“Transaction  Information”  required 
under  §  1026.38(a)(4).  Regarding  the 
request  for  guidance  on  which  creditor 
is  required  to  be  disclosed,  the 
definition  of  “creditor”  is  addressed  by 
§  1026.2(a)(17)  and  its  accompanying 
commentary.  The  Bureau  notes  that 
comment  38(a)(4)-3  cross-references 
§  1026.37(a)(3)  and  its  commentary  for 
guidance.  The  Bureau  also  notes  the 
existing  guidance  regarding  transactions 
with  multiple  creditors  under  comment 
17(d)-l  which  is  cross-referenced  in 
commentary  to  §  1026.37(a)(3),  and 
therefore  believes  adequate  guidance  is 
provided  in  the  regulation  as  proposed. 
Because  the  Bureau  continues  to  believe 
that  disclosing  the  described  transaction 
information  will  effectuate  the  purposes 
of  TILA  and  RESPA,  it  is  adopting 
§  1026.38(a)(4)  as  proposed.  The  Bureau 
did  not  receive  any  comments  on 
comments  38(a)(4)-l  through  -3  and  is 
adopting  them  substantially  as  proposed 
but  with  minor  modifications  for  clarity. 

38(a)(5)  Loan  Information 

Proposed  §  1026.38(a)(5)  would  have 
required  the  creditor  to  provide  certain 
information  about  the  mortgage  loan 
that  is  the  subject  of  the  transaction. 

With  the  exception  of  the  mortgage 
insurance  case  number  required  by 
proposed  §  1026.38(a)(5)(vi),  all  of  the 
disclosures  required  under  proposed 
§  1026.38(a)(5)  mirror'the  disclosures 
required  by  proposed  §  1026.37(a)(8) 
through  (12).  In  the  proposal,  the 
Bureau  stated  its  belief  that  these 
disclosures  effectuate  the  purposes  of 
TILA  and  RESPA  by  promoting  the 
informed  use  of  credit  and  more 
effective  advance  notice  of  settlement 
costs,  consistent  with  TILA  section 
105(a)  and  RESPA  section  19(a),  and 
will  ensure  that  the  features  of  the 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to  better 
understand  the  costs,  benefits,  and  risks 
associated  with  mortgage  transactions, 
in  light  of  the  facts  and  circumstances, 
consistent  with  Dodd-Frank  Act  section 
1032(a). 

Proposed  comment  38(a)(5)-l  would 
have  referred  the  creditor  to  the 
commentary  to  proposed  §  1026.37(a)(8) 
through  (12)  for  further  guidance  on  the 
general  requirements  emd  definitions 
applicable  to  proposed  §  1026.38(a)(5.)(i) 
through  (v).  The  disclosures  required  by 
proposed  §  1026.38(a)(5)  appesu-  under 
the  heading  “Loan  Information.” 
Comments  received  in  relation  to  the 
disclosures  required  by  §  1026.37(a)(8) 


§  1026.38(a)(5)  are  addressed  in  the 
section-by-section  analyses  of 
§  1026.37(a)(8)  through  (12).  The  Bureau 
did  not  receive  any  comments  on 
proposed  §  1026.38(a)(5)  and  comment 
38(a)(5)-l  and  is  adopting  them  as 
proposed. 

38(a)(5)(i)  Loan  Term 

Proposed  §  1026.38(a)(5)(i)  would 
have  required  disclosure  of  the  term  of 
the  loan,  consistent  with  proposed 
§  1026.37(a)(8)  and  labeled  “Loan 
Term.”  The  Bureau  did  not  receive  any 
comments  regarding  §  1026.38(a)(5)(i) 
not  already  discussed  in  the  section-by- 
section  analysis  of  §  1026.37(a)(8).  The 
Bureau  continues  to  believe 
§  1026.38(a)(5)(i)  will  effectuate  the 
purposes  of  TILA  and  RESPA  and  is 
adopting  §1026.38(a)(5)(i)  as  proposed. 

38(a)(5)(ii)  Purpose 

Proposed  §  1026.38(a)(5)(ii)  would 
have  required  disclosure  of  the  purpose 
of  the  loan,  consistent  with  proposed 
§  1026.37(a)(9)  and  labeled  “Purpose.” 
The  Bureau  did  not  receive  any 
comments  regarding  §  1026.38(a)(5)(ii) 
not  already  discussed  in  the  section-by- 
section  analysis  of  §  1026.37(a)(9)  and 
continues  to  believe  that 
§  1026.38(a)(5)(ii)  will  effectuate  the 
purposes  of  TILA  and  RESPA. 
Accordingly,  the  Bureau  is  adopting 
§  1026.38(a)(5)(ii)  as  proposed. 

38(a)(5)(iii)  Product 

Proposed  §  1026.38(a)(5)(iii)  would 
have  required  disclosure  of  the  loan 
product,  consistent  with  proposed 
§  1026.37(a)(10)  and  labeled  “Product.” 
The  Bureau  did  not  receive  any 
comments  regarding  §  1026.38(a)(5)(iii) 
not  already  discussed  in  the  section-by- 
section  analysis  of  §  1026.37(a)(10)  and 
continues  to  believe  that 
§  1026.38(a)(5)(iii)  will  effectuate  the 
purposes  of  TILA  and  RESPA. 
Accordingly,  the  Bureau  is  adopting 
§  1026.38(a)(5)(iii)  as  proposed. 

38(a)(5)(iv)  Loan  Type 

Proposed  §  1026.38(a)(5)(iv)  would 
have  required  disclosure  of  the  loan 
type,  consistent  with  proposed 
§  1026.37(a)(ll)  and  labeled  “Loan 
Type.”  The  Bureau  did  not  receive  any 
comments  regarding  §  1026.38(a)(5)(iv) 
not  already  discussed  in  the  section-by- 
section  analysis  of  §  1026.37(a)(ll)  and 
continues  to  believe  that 
§  1026.38(a)(5)(iv)  will  effectuate  the 
purposes  of  TILA  and  RESPA. 
Accordingly,  the  Bureau  is  adopting 
§  1026.38(a)(5)(iv)  as  proposed. 


Proposed  §  1026.38(a)(5)(v)  would 
have  required  disclosure  of  the  loan 
identification  number,  consistent  with 
§  1026.37(a)(12)  and  labeled  “Loan  ID 
#.”  Comments  received  in  relation  to  the 
loan  identification  number  disclosure 
generally  are  discussed  in  the  section- 
by-section  analysis  of  §  1026.37(a)(12). 
One  document  preparation  company 
commenter  requested  that  the  disclosure 
of  the  loan  identification  number  on  the 
Closing  Disclosure  be  permitted  to  differ 
from  that  on  the  Loan  Estimate  because 
the  identifying  number  used  may  be  one 
used  by  the  settlement  company,  rather 
than  the  lender. 

Notwithstanding  the  fact  that  a 
settlement  company  may  use  an 
identification  number  for  a  transaction 
that  differs  fi’om  that  used  by  the 
creditor,  the  Bureau  believes  that 
disclosing  the  same  identification 
number  on  the  Loan  Estimate  and  the 
Closing  Disclosure  is  beneficial  for 
consumers  who  wish  to  compare  the 
Closing  Disclosure  to  the  Loan  Estimate. 
The  settlement  company  would  not  be 
required,  however,  to  use  the 
identification  number  disclosed  on  the 
Loan  Estimate  and  the  Closing 
Disclosure  in  its  oWn  systems  and  can 
list  its  identification  numbej  under 
§1026.38(a)(3)(v). 

The  Bureau  continues  to  believe  that 
disclosure  ef  a  loan  identification 
number  will  promote  the  informed  use 
of  credit,  and  accordingly,  is  adopting 
§  1026.38(a)(5)(v)  as  proposed.  The 
Bureau  is  also  adding  comment 
38(a)(5)(v)-l  to  clarify  that  the 
identification  number  disclosed  on  the 
Closing  Disclosure  must  be  one  that 
enables  the  creditor,  consumer,  and 
other  parties  to  identify  the  transaction 
as  the  same  transaction  that  was 
disclosed  on  the  Loan  Estimate  under 
§  1026.37.  The  Bureau  has  also  clarified 
in  the  comment  that  the  loan 
identification  number  may  contain  any 
alpha-numeric  character,  which  means 
that  the  identification  number  need  not 
be  limited  to  numbers. 

38(a)(5)(vi)  Mortgage  Insurance  Case 
Number 

The  mortgage  insurance  case  number 
currently  is  disclosed  in  section  B  of  the 
RESPA  settlement  statement.  See 
appendix  A  to  Regulation  X.  Proposed 
§  1026.38(a)(5)(vi)  would  have 
incorporated  this  disclosure  into  the 
Closing  Disclosure,  labeled  “MIC  #.”  A 
national  settlement  company 
commented  that  the  label  “MIC  #” 
would  be  confusing  to  consumers.  The 
Bureau  extensively  tested  the  integrated 
disclosures  with  consumers  and  did  not 


80004  Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


find  that  the  proposed  label  “MIC  #” 
detracted  from  consumer  understanding 
of  the  loan  transactions.  The  Bureau 
believes  that  to  the  extent  consumers  do 
not  understand  the  acronym,  they  can 
find  such  information  from  other 
sources,  such  as  the  Bureau’s  Web  site, 
the  creditor’s  or  mortgage  broker’s  loan 
officer,  the  settlement  agent,  or  real 
estate  agents.  The  Closing  Disclosure 
will  contain  a  statement  referring 
consumers  to  the  Bureau’s  Web  site  to 
obtain  more  information  next  to  a 
graphic  depiction  of  a  question  mark, 
which  consumer  testing  conducted  by 
the  Bureau  indicated  drew  consumers’ 
attention  to  the  notice.  See  Kleimann 
Testing  Report  at  224.  Accordingly,  the 
Bureau  believes  that  consumers  will 
have  available  information  regarding 
this  information  in  the  disclosure 
should  they  have  questions.  For -the 
aforementioned  reasons,  the  Bureau  is 
adopting  §  1026.38(a)(5)(vi)  as  proposed. 

38(b)  Loan  Terms 

For  transactions  subject  to 
§  1026.19(f),  proposed  §  1026.38(b) 
would  have  implemented  the 
requirements  of  TILA  section  128(a)(6), 
(a)(ll),  and  (b)(2)(C)(ii)  by  requiring 
creditors  to  disclose  on  the  Closing 
Disclosure  the  table  of  key  loan  terms 
provided  on -the  Loan  Estimate  pursuant 
to  proposed  §  1026.37(b).  This 
information  includes  the  loan  amount; 
interest  rate;  periodic  principal  and 
interest  payment;  whether  the  loan 
amount,  interest  rate,  or  periodic 
payment  may  increase;  and  whether  the 
loan  has  a  prepayment  penalty  or 
balloon  payment.  For  a  detailed 
description  of  the  Bureau’s 
implementation  of  these  statutory 
provisions  and  its  legal  authority  for 
this  final  rule,  see  the  section-by-section 
analysis  of  §  1026.37(b).  The 
requirements  of  proposed  §  1026.38(b) 
generally  would  have  mirrored  those  of 
§  1026.37(b).  Proposed  comment  38(b)- 
1  would  have  provided  a  cross-reference 
to  the  commentar>'  to  §  1026.37(b)  for 
guidance  on  the  disclosures  required  by 
§  1026.38(b).  The  Bureau  did  not  receive 
any  comments, on  proposed  §  1026.38(b) 
or  its  associated  commentary  not 
already  discussed  in  the  section-by¬ 
section  analysis  of  §  1026.37(b)  and  is 
adopting  §  1026.38(b)  and  its 
accompanying  commentary  as 
proposed. 

38(c)  Projected  Payments 

Proposed  §  1026.38(c)  would  have 
implemented  the  requirements  of  TILA 
section  128(a)(6),  (a)(16),  (b)(2)(C),  and 
(b)(4)  for  transactions  subject  to 
proposed  §  1026.19(f),  by  requiring 
creditors  to  disclose  on  the  Closing 


Disclosure  the  periodic  payment  or 
range  of  payments,  together  with  an 
estimate  of  the  taxes,  insurance,  and 
assessments  and  the  payments  to  be 
made  with  escrow  account  funds.  15 
U.S.C.  128(a)(6),  (a)(16),  (b)(2)(C),  (b)(4). 
The  requirements  of  proposed 
§  1026.38(c)  generally  would  have 
mirrored  those  of  proposed  §  1026.37(c), 
with  certain  exceptions  which  are 
discussed  below.  Accordingly,  proposed 
comment  38(c)-l  would  have  directed 
creditors  to  §  1026.37(c)  and  its 
commentary  for  guidance  on  the 
disclosures  required  by  §  1026.38(c).  For 
a  detailed  description  of  the  Bureau’s 
implementation  of  these  statutory 
provisions  and  the  Bureau’s  legal 
authority,  see  the  section-by-section 
analysis  of  §  1026.37(c)  above.  As 
discussed  below  in  the  section-by- 
section  analysis  of  §  1026. 38(t),  the 
items  that  would  have  been  required  to 
be  disclosed  pursuant  to  §  1026.38 
would  have  been  actual  terms  and  costs, 
as  required  by  proposed  §  1026.19(f). 

Proposed  §  1026.38(c)  would  have 
differed  from  proposed  §  1026.37(c)  in 
several  ways.  First,  proposed 
§  1026.38(c)(2)  would  have  required  an 
additional  reference  to  the  information 
required  by  proposed  §  1026.38(1)(7). 

The  proposal  noted  the  Bureau’s  belief, 
based  on  consumer  testing,  that  this  - 
additional  reference  would  help 
consuHTprs  to  understand  the  specific 
payment  amounts  to  be  made  with 
escrow  funds  and  those  that  must  be 
paid  separately  by  the  consumer. 
Second,  proposed  §  1026.38(c)  would 
have  provided  different  rules  for 
estimating  escrow  payments.  As 
discussed  in  the  section-by-section 
analysis  of  proposed  §  1026.37(c),  the 
Dodd-Frank  Act  amended  TILA  to  add 
new  requirements  regarding  the 
disclosure  of  escrow  payments  in 
consumer  credit  transactions  secured  by 
a  first  mortgage  on  the  principal 
dwelling  of  the  consumer,  other  than  an 
open-end  credit  plan  or  reverse 
mortgage.  Specifically,  TILA  section 
128(b)(4)(A)  provides  that  the 
disclosures  required  by  TILA  section 
128(a)(6)  must  take  into  account  the 
amount  of  any  monthly  payment  to  an 
escrow  account,  in  accordance  with 
section  10(a)(2)  of  RESPA.  15  U.S.C. 
1638(b)(4)(A);  12  U.S.C.  2609(a)(2).  In 
addition,  new  TILA  section  128(b)(4)(B) 
generally  requires  creditors  to  take  into 
account  the  taxable  assessed  value  of 
the  property  during  the  first  year  after 
consummation,  including  the  value  of 
any  improvements  constructed  or  to  be 
constructed  on  the  property,  if  known, 
and  the  replacement  costs  of  the 
property  for  hazard  or  flood  insurance, 


when  disclosing  estimated  escrow 
payments  pursuant  to  TILA  section 
128(b)(4)(A),  15  U.S.C.  1638(b)(4)(B). 

For  the  Loan  Estimate  provided  to 
consumers  near  the  time  of  application, 
proposed  §  1026.37(c)  generally  would 
have  incorporated  these  statutory 
provisions,  but  would  have  expanded 
the  requirements  to  all  transactions 
subject  to  §  1026.37(c).  However,  the 
proposal  noted  the  Bureau’s  belief  that 
separate  treatment  is  required  for  the 
Closing  Disclosure  because  the  statutory 
requirements  may  conflict  with  certain 
provisions  of  Regulation  X,  which 
implements  the  provisions  of  RESPA 
sections  6(g)  and  10,  regarding  the 
administration  of  escrow  accounts.  12 
U.S.C.  2605(g),  2609. 

Current  Regulation  X  §  1024.17(c)(7) 
specifies  how  a  creditor  conducting  an 
escrow  account  analysis  must  estimate 
disbursement  amounts.  If  the  creditor 
knows  the  charge  for  a  particular  escrow 
item,  the  creditor  must  use  that  amount 
in  estimating  the  disbursement.  If  the 
charge  is  unknown,  the  creditor  may 
base  the  estimate  on  the  preceding 
year’s  charge,  but  may  adjust  the 
estimate  to  account  for  inflation.  The 
Regulation  X  requirement  that  the 
creditor  use  actual  charges,  if  known,  in 
estimating  escrow  payment  amounts 
may  conflict  with  the  TILA  section 
128(b)(4)(B)  requirement  that  the 
creditor  take  into  account  the 
replacement  costs  of  the  property  for 
hazard  insurance  when  determining  the 
estimated  escrow  amount.  Under  the 
plain  language  of  TILA  section 
128(b)(4)(B),  a  creditor  must  base 
estimated  escrows  for  hazard  insurance 
on  the  replacement  costs  of  the 
property,  even  if  it  knows  that  the  actual 
charges  will  be  different.  The  proposal 
noted  that  while  the  Bureau  believes 
that  the  TILA  requirement  for  estimating 
escrow  payments  is  appropriate  for  the 
Loan  Estimate  because  it  requires 
creditors  to  use  a  uniform  standard  for 
estimates  and  therefore  facilitates 
comparison,  the  disclosure  of  actual 
payment  amounts,  when  known,  is 
more  appropriate  for  the  Closing 
Disclosure. 

Accordingly,  the  Bureau  proposed  to 
use  its  authority  under  TILA  section 
105(a),  Dodd-Frank  Act  section  1032(a), 
and,  for  residential  mortgage  loans, 
Dodd-Frank  Act  section  1405(b)  to 
modify  the  requirements  of  TILA 
section  128(b)(4)(B)  for  the  estimation  of 
escrow  payment  amounts  on  the  Closing 
Disclosure.  Proposed  §  1026.38(c)  would 
have  provided  that,  in  disclosing 
estimated  escrow  payments  as  described 
in  §  1026.37(c)(2)(iii)  and  (4)(ii),  the 
amount  disclosed  on  the  Closing 
Disclosure:  (1)  for  transactions  subject  to 
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RESPA,  is  determined  under  the  escrow 
account  analysis  described  in 
Regulation  X,  12  CFR  1024.17,  and  (2) 
for  transactions  not  subject  to  RESPA, 
may  be  determined  under  the  escrow 
account  analysis  described  in 
Regulation  X,  12  CFR  1024.17,  or  in  the 
manner  set  forth  in  §  1026.37(c)(5). 
Comment  38(c)(l)-l  would  have 
clarified  that  the  amount  of  estimated 
escrow  payments  disclosed  on  the 
Closing  Disclosure  is  accurate  if  it 
differs  from  the  estimated  escrow 
payment  disclosed  on  the  Loan  Estimate 
due  to  the  escrow  account  analysis 
described  in  Regulation  X,  12  CFR 

1024.17.  The  Bureau  noted  its  belief  that 
the  proposed  modification  would 
effectuate  the  purposes  of  TILA  by 
promoting  the  informed  use  of  credit  by 
allowing  disclosure  of  actual  escrow 
amounts  for  hazard  insurance,  when 
known.  Additionally,  the  Bureau  noted 
its  belief  that  the  proposed  modification 
would  ease  compliance  burden  for 
creditors.. In  particular,  permitting 
creditors  in  transactions  not  subject  to 
RESPA  to  rely  on  the  accounting  rules 
described  in  Regulation  X,  12  CFR 

1024.17,  to  calculate  the  escrow 
payment  disclosure  would  avoid 
requiring  creditors  to  follow  a  separate 
disclosure  requirement  for  the  relatively 
small  number  of  transactions  that  are 
subject  to  TILA  but  not  RESPA.  The 
Bureau  also  noted  that  the  proposed 
modification  will  also  improve 
consumer  awareness  and  understanding 
of  residential  mortgage  loans  and  is  in 
the  interest  of  consumers  and  the 
public,  consistent  with  Dodd-Frank  Act 
section  1405(b).  The  Bureau  also  noted 
its  belief  that  the  disclosure  would 
ensure  that  the  features  of  consumer 
credit  transactions  secured  by  real 
property  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances, 
consistent  with  Dodd-Frank  Act  section 
1032(a). 

The  Bureau  received  a  number  of 
comments  on  the  projected  payments 
table  from  industry  and  consumer 
advocacy  groups.  Those  comments  are 
generally  discussed  above  in  the 
section-by-section  analysis  of 
§  1026.37(c).  The  Bureau  has  considered 
those  comments  and  made  certain 
adjustments  to  the  rules  regarding  the 
projected  payments  table  in  response  to  . 
those  comments  and  for  additional 
clarity,  as  discussed  above.  Because  the 
requirements  of  proposed  §  1026.38(c) 
generally  would  have  mirrored  those  of 
proposed  §  1026.37(c),  with  certain 


exceptions  outlined  above,  the 
comments  received  regarding  the 
projected  payments  table  are  generally 
applicable  to  the  projected  payments 
table  under  §  1026.38(c).  In  addition, 
one  industry  trade  association 
commenter  argued  that,  unlike  the  Loan 
Estimate  where  estimated  escrow 
payments  should  always  be  disclosed, 
loans  with  no  escrow  account  do  not 
need  escrow  information  on  a  Closing 
Disclosure. 

For  the  reasons  discussed  in  the 
proposed  rule,  in  the  section-by-section 
analysis  of  §  1026.37(c),  and  below,  the 
•  Bureau  is  adopting  §  1026.38(c)  as 
proposed,  although  the  changes  to  the 
projected  payments  table  described 
above  in  the  section-by-section  analysis 
of  §  1026.37(c)  also  apply  §  1026.38(c). 
The  Bureau  has  considered  the 
comment  suggesting  that  loans  with  no 
escrow  account  do  not  need  escrow 
information  disclosed  on  the  Closing 
Disclosure.  However,  as  noted  above  in 
the  section-by-section  analysis  of 
§  1026.37(c)  and  in  the  Kleimann 
Testing  Report,  consumer  testing 
indicates  that  consumers  view  their 
total  monthly  payment  as  a  key  piece  of 
information  and  that,  even  where  no 
escrow  account  is  established  for  the 
payment  of  taxes  and  insurance,  the 
Bureau  believes  that  information  about 
such  costs  is  an  important  measure  of 
the  consumer’s  ability  to  afford  the 
transaction.  See  Kleimann  Testing 
Report  at  285.  Absent  such  a  disclosure, 
consumers  may  not  fully  comprehend 
the  cost  of  their  home  loan  on  a  periodic 
basis,  and  may  not  be  as  readily  able  to 
make  an  informed  decision  about 
whether  to  proceed  with  the  transaction. 
Accordingly,  the  final  rule  requires 
creditors  to  disclose  consumer’s  taxes, 
insurance,  and  assessment  information 
on  the  table  required  by  §  1026.38(c), 
even  where  no  escrow  account  for  the 
payment  of  such  amounts  will  be 
established. 

38(d)  Costs  at  Closing 

The  Bureau’s  proposed  §  1026.38(d) 
would  have  required  the  disclosure  of 
the  cash  required  from  the  consumer  at 
consummation  of  the  transaction,  with  a 
breakdown  of  the  amounts  of  loan  costs 
and  other  costs  associated  with  the 
transaction  under  a  heading  of  “Cash  to 
Close.”  Under  proposed  §  1026.38(d)(1), 
the  dollar  amount  due  from  the 
consumer  would  have  been  the  same 
amount  as  calculated  in  accordance 
with  proposed  §  1026.38(j)(3)(iii)  and 
would  have  been  disclosed  under  a 
heading  of  “Cash  to  Close”  and  labeled 
“Cash  to  Close.”  The  total  dollar 
amount  of  the  loan  costs  to  be  paid  by 
the  consumer  at  closing  as  calculated 


under  proposed  §  1026.38(f)(4)  would 
have  been  disclosed  under  proposed 
§  1026.38(d)(2)  with  a  description  of 
“Loan  Costs.”  The  total  dollar  amount 
of  the  other  costs  to  be  paid  by  the 
consumer  at  closing  as  calculated  under 
proposed  §  1026.38(g)(5)  would  have 
been  disclosed  under  proposed 
§  1026.38(d)(3)  with  a  description  of 
“Other  Costs.”  The  amount  of  lender  ’ 
credits  disclosed  under  §  1026.38(h)(3) 
would  have  been  disclosed  under 
§  1026.38(d)(4)  with  a  description  of 
“Lender  Credits.”  The  sum  of  the 
amounts  disclosed  under 
§  1026.38(d)(2),  1026.38(d)(3),  and 
1026.38(d)(4)  would  have  been 
disclosed  with  a  description  of  “Closing 
Costs”  under  §  1026.38(d)(5).  A 
statement  directing  the  consumer  to 
refer  to  the  tables  required  under 
§  1026.38(f)  and  (g)  for  more  details 
would  have  been  required  under 
§  1026.38(d)(6). 

As  more  fully  discussed  in  the 
section-by-section  analysis  of  proposed 
§  1026.37(d)  and  (h),  above,  and 
§  1026.38(e),  below,  several  commenters 
stated  that  the  cash  to  close  amount 
would  be  difficult  for  consumers  to 
understand,  especially  in  the  case  of  a 
cash-out  refinance  transaction  where  the 
cash  to  close  amount  disclosed  under 
proposed  §  1026.38(d)(1)  would  have 
been  negative.  These  commenters  stated 
that  consumers  would  have  difficulty  in 
understanding  negative  numbers  in  this 
context.  The  Bureau,  in  response  to 
these  comments,  conducted  additional 
qualitative  testing  of  the  proposed 
integrated  disclosures  using  a  sample 
refinance  transaction  in  which  a 
consumer  would  receive  cash  at 
consummation,  in  which  case  the  cash' 
to  close  would  be  disclosed  as  a 
negative  amount,  and  a  modified 
version  of  the  integrated  disclosures 
with  an  alternative  table  that  would  use 
checkboxes  to  denote  that  cash  was 
received  at  consummation.  As  described 
in  the  section-by-section  analysis  of 
§  1026.37(d)  above,  based  on  the 
comments  received  and  this  qualitative 
testing,  the  Bureau  believes  that 
disclosing  a  positive  cash  to  close 
amount  with  a  checkbox  to  denote  that 
cash  will  be  received  will  be  more 
understandable  to  consumers  than 
disclosing  a  negative  amount  for  the 
cash  to  close.  In  addition,  as  also 
described  in  the  section-by-section 
analysis  of  §  1026.37(d)  above,  in 
response  to  comments  received 
regarding  the  proposed  cash  to  close 
tables  under  §§  1026.37(d)  and 
1026.38(d)  and  the  results  of  one 
question  in  the  Bureau’s  Quantitative 
Study  regarding  the  total  closing  costs 
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amount,  the  Bureau  tested  with 
consumers  a  revised  cash  to  close  table 
on  page  1  of  the  Loan  Estimate  and 
Closing  Disclosure  to  place  equal 
emphasis  on  the, total  closing  costs 
amount  and  the  cash  to  close  amount  for 
consumers,  rather  than  placing  the  total 
closing  costs  amount  embedded  in  text 
to  the  right  of  the  cash  to  close  amount 
as  it  was  in  the  proposed  Loan  Estimate 
and  Closing  Disclosure.  See  Kleimann 
Post-Proposal  Testing  Report  at  51-52, 
58,  62,  71;  Kleimann  Quantitative  Study 
at  74.  This  table  included  a  revised 
heading,  “Costs  at  Closing.”  Based  on 
the  comments  received  and  its 
consumer  testing,  the  Bureau  believes 
this  modification  to  the  cash  to  close 
table  enhances  consumer  understanding 
of  the  transaction. 

Accordingly,  the  Bureau  is  adopting 
§  1026.38(d)  as  revised  from  proposed 
§  1026.38(d)  to  revise  the  heading  to 
“Costs  at  Closing,”  and  to  include  two 
separate  rowsr  the  first  row  contains  the 
total  closing  costs,  loan  costs,  other 
costs,  and  lender  credits  in  connection 
with  the  transaction,  as  well  as  a 
reference  to  the  closing  cost  details 
under  §  1026.38(f),  (g),  and  (h) 

(disclosed  on  page  2  of  the  Closing 
Disclosure):  and  the  second  row 
contains  the  cash  to  close  amount,  a 
statement  that  the  cash  to  close  amount 
includes  closing  costs,  and  a  reference 
to  the  calculating  cash  to  close  table 
under  §  1026.38(i)  (disclosed  on  page  3 
of  the  Closing  Disclosure),  as  illustrated 
by  form  H-25  of  appendix  H  to 
Regulation  Z.  In  addition,  §  1026.38(d) 
as  revised  provides  for  an  alternative 
cash  to  close  disclosure  for  transactions 
without  a  seller,  consistent  with  the 
provisions  of  §  1026.37(d)  and  (h)  and 
§  1026.38(e).  As  a  result  of  these 
revisions,  the  cash  to  close  disclosure 
under  proposed  §  1026.38(d),  is  adopted 
in  §  1026.38(d)(1),  which  will  lise  cross- 
references  from  the  provisions  of  > 
§  1026.38(f),  (g),  and  (h)  for  the  amounts 
to  be  disclosed.  The  alternative  cash  to 
close  disclosure  under  §  1026.38(d)(2) 
must  be  provided  for  transactions 
without  a  seller  when  the  Loan  Estimate 
is  disclosed  with  the  optional 
alternative  table  pursuant  to 
§  1026.37(d)(2).  The  alternative  cash  to 
close  disclosure  under  §.1026. 38(d)(2) 
will  use  cross-references  from  the 
provisions  of  §  1026.38(e)  for  the 
amounts  to  be  disclosed.  The  Bureau 
also  is  adopting  comments  38(d)(2)-l, 
which  clarifies  that  the  use  of  the 
alternative  cash  to  close  disclosure 
under  §  1026.38(d)(2)  must  be  used 
when  the  alternative  calculating  cash  to 
close  table  under  §  1026.38(e)  is  used; 
and  38(d)(2)— 2,  which  provides  an 


example  of  how  the  indication  of 
whether  the  cash  is  due  from  or  to  the 
consumer  can  be  disclosed  with  the  use 
of  checkboxes,  as  shown  in  form  H-25(J) 
of  appendix  H. 

Pursuant  to  its  authority  under  TILA 
section  105(a),  RESPA  section  19(a),  and 
Dodd-Frank  section  1032(a),  the  Bureau 
requires  creditors  to  provide  the  actual 
total  closing  costs  imposed  upon  the 
consumer  and  the  amount  of  the  cash 
required  at  consummation  from  the 
consumer.  This  disclosure  will  promote 
the  informed  use  of  credit  and  consumer 
understanding  of  the  costs,  benefits,  and 
risks  associated  with  the  loan  because  it  • 
will  indicate  to  the  consumer  the 
amount  the  consumer  will  pay  at 
consummation  of  the  credit  transaction 
and  closing  of  the  real  estate 
transaction. 

38(e)  Alternative  Calculating  Cash  To 
Close  Table  for  Transactions  Without  a 
Seller 

As  discussed  in  the  section-by-section 
analyses  of  §§  1026.37(d)  and  (h)  and 
1026.38(d)  and  (i),  the  Bureau  is 
adopting  an  alternative  Calculating  Cash 
to  Close  table  for  use  in  a  transaction 
without  a  seller  in  response  to  the 
comments  received  that  expressed 
concerns  regarding  the  proposed 
calculation’s  understandability  for 
consumers  in  refinance  transactions, 
and  the  disclosure  of  a  negative  cash  to 
close  amount  for  transactions  in  which 
a  consumer  would  receive  cash  from  a 
refinance  transaction.  The  Bureau 
developed  and  conducted  qualitative 
consumer  testing  of  an  alternative 
Calculating  Cash  to  Close  table  after 
reviewing  these  comments.  The 
Bureau’s  consumer  testing  of  the 
alternative  table  demonstrated  greater 
consumer  comprehension  and  the 
alternative  table  proved  to  be  readily 
understood  by  consumers  for 
transactions  without  a  seller.  See 
Kleimann  Post-Proposal  Testing  Report 
at  58,  71. 

Accordingly,  the  Bureau  adopts 
§  1026.38(e)  to  require  an  alternative 
calculating  cash  to  close  table  for 
transactions  without  a  seller  when  the 
Loan  Estimate  was  disclosed  with  the 
optional  alternative  Calculating  Cash  to 
Close  table  permitted  under 
§  1026.37(h)(2). -The  Bureau  is  requiring 
use  of  the  alternative  Calculating  Cash 
to  Close  table  permitted  under 
§  1026.38(e)  if  the  optional  alternative 
table  under  §  1026.37(h)(2)  is  used 
because  the  Bureau  designed  the  tables 
to  match  information  and  content.  The 
Bureau  has  designed  the  Loan  Estimate 
and  Closing  Disclosure  generally  to 
•match,  to  enable  easier  comparison  of 
estimated  and  final  numbers  for 


consumers.  The  Bureau’s  Quantitative 
Study  determined  that  consumer 
participants  using  the  Bureau’s 
integrated  disclosures  performed 
statistically  significantly  better  than 
consumer  participants  using  the  current 
disclosures  at  comparing  estimated  and 
final  loan  terms  costs.  See  Kleimann 
Quantitative  Study  Report  at  68.  The 
Bureau  believes  this  increased 
performance  is  due,  in  part,  to  the 
matching  designs  of  the  Loan  Estimate 
and  Closing  Disclosure.  Accordingly, 
the  Bureau  has  determined  to  require 
the  alternative  Calculating  Cash  to  Close 
table  permitted  under  §  1026.38(e)  if  the 
optional  alternative  table  under 
§  1026.37(h)(2)  is  used,  because  use  of  a 
similar  format  and  content  for  the  table 
on  both  the  Loan  Estimate  and  the 
Closing  Disclosure  will  enable 
consumers  to  compare  changes  more 
easily  between  the  estimated  and  final 
terms  and  costs,  aiding  consumer 
understanding  of  the  transaction,  which 
is  one  of  the  purposes  of  the  integrated 
disclosures  under  Dodd-Frank  Act 
sections  1098  and  llOOA.  • 

The  alternative  table  under 
§  1026.38(e)  discloses  the  loan  amount, 
total  closing  costs,  amount  of  closing 
costs  paid  before  closing,  payoffs  and 
payments,  the  total  amount  of  cash  to  or 
from  the  consumer,  and  the  closing 
costs  financed.  These  items,  with  the 
exception  of  closing  costs  financed, 
would  be  disclosed  with  three  columns: 
the  first  to  disclose  the  corresponding 
amounts  fi'om  the  Loan  Estimate  under 
§  1026.37(h)(2);  the  second  to  disclose 
amounts  from  §  1026.38(f),  (g),  and 
(t)(5)(viii)(B);  and  the  final  column  to 
disclose  whether  the  amounts  change, 
with  additional  statements  providing 
more  information  to  the  consumer  about 
the  change.  The  disclosure  of  the 
closing  costs  financed,  because  it  is  not 
part  of  the  calculation  of  the  cash  to 
close  in  the  alternative  table,  is  not 
disclosed  as  a  row  in  the  table,  but 
instead,  disclosed  in  the  bottom  right  of 
the  table.  The  calculation  of  the  closing 
costs  financed  amount  in  the  alternative 
table  under  §  1026.38(e)  is  the  same  as 
under  §  1026.37(h)(2)(v),  except  that  the 
sum  of  closing  costs  designated 
borrower-paid  before  closing  under 
§  1026.38(h)(2)  are  subtraeted  from  the 
amount,  because  those  costs  are  not 
paid  fro^i  loan  funds.  The  consumer  has 
made  payment  for  those  charges  before 
the  loan  was  consummated.  The  Bureau 
.is  adopting  comment  38(e)-l  to  clarify 
that  the  optional  use  of  the  alternative 
table  must  be  made  in  conjunction  with 
the  alternative  disclosure  under 
§  1026.38(d)(2).  Based  on  its  authority 
under  TILA  section  105(a),  RESPA 
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section  19(a),  and  Dodd-Frank  Act 
section  1032(a),  the  Bureau  is  requiring 
the  creditor  in  a  transaction  without  a 
seller  to  provide  an  alternative 
Calculating  Cash  to  Close  table  in  lieu 
of  disclosing  the  table  required  by 
§  1026. 38(i)  when  the  alternative 
Calculating  Cash  to  Close  table  was 
disclosed  pursuant  to  §  1026.37(h)(2) 
which"  highlights  the  cash  to  close 
amount  and  its  critical  components  and 
compares  those  amounts  to  the 
corresponding  disclosures  shown  on  the 
Loan  Estimate  under  §  1026.37(h).  The 
Bureau  believes  that  this  disclosure  will 
effectuate  the  purposes  of  TILA  and 
RESPA  by  facilitating  the  informed  use 
of  credit  and  ensuring  that  consumers 
are  provided  with  greater  and  timelier 
information  on  the  costs  of  the  closing 
process.  Providing  consumers  with 
information  about  the  cash  to  close  . 
amount,  its  critical  components,  and 
how  such  amounts  changed  from  the 
estimated  amounts  disclosed  on  the 
Loan  Estimate  helps  ensure  that  the 
features  of  the  tremsaction  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  better  understand  the 
costs,  benefits,  and  risks  associated  with 
the  transaction,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a). 


services  provided  in  connection  with 
the  loan  and  the  aggregate  amount  of 
other  fees  or  required  payments  in 
connection  with  the  loan.  15  U.S.C. 
1638(a)(17). 

Many  of  the  comrjents  submitted  to 
the  Bureau  related  to  §  1026.38(f)  and  (g) 
concern  the  same  issues  raised  in 
comments  received  concerning 
§  1026.37(f)  and  (g).  To  the  extent  that 
similar  comments  addressed  an  issue 
that  was  more  fully  discussed  in 
response  to  comments  related  to 
§  1026.37(f)  and  (g),  the  discussion  of 
the  comments  received  related  to 
§  1026.38(f)  and  (g)  will  include  only 
summaries  of  comments  and  refer  to  the 
section-by-section  analyses  of 
§  1026.37(f)  and  (g),  unless  there  is  a 
specific  reason  that  the  comment  needs 
to  be  addressed  in  the  context  of  the 
Closing  Disclosure. 

Generally,  the  Bureau  is  adopting  the 
requirements  of  §  1026.38(f),  (g),  and  (h) 
as  proposed,  with  modifications  to  some 
provisions  and  additional  commentary 
to  address  comments  received  as 
discussed  below.  Pursuant  to  its 
authority  under  Dodd-Frank  Act  section 
1032(a)  and  (f),  TILA  section  105(a),  and 
RESPA  section  19(a),  the  Bureau  is 
requiring  creditors  to  provide  the  loan 
costs  and  other  costs  imposed  upon  the 
consumer  and  the  seller  in  tables  ds  part 
of  the  integrated  Closing  Disclosure  for 
closed-end  transactions  secured  by  real 
property  (other  than  reverse  mortgages). 
Based  on  its  consumer  testing,  the 
Bureau  believes  that  thfe  disclosure  of 
loan  costs  and  other  costs  in  the  format 
illustrated  in  form  H-25  of  appendix  H 
to  Regulation  Z  will  improve  consumer 
understanding  of  the  loan  costs  and 
other  costs  being  imposed.  The  Bureau 
tested  several  different  prototype 
formats  for  disclosing  actual  closing 
costs  on  the  Closing  Disclosure, 
including  prototypes  that  were  similar 
in  format  to  the  current  RESPA 
settlement  statement,  with  a  similar 
three-  and  four-digit  line  numbering 
system,  and  other  prototypes  that  more 
closely  matched  the  Loan  Estimate. 
Consumer  participants  at  the  Bureau’s 
consumer  testing  performed  better  at 
identifying  closing  costs,  including 
whether  closing  costs  had  changed 
between  the  estimated  and  actual 
amounts,  when  using  a  format  for 
closing  costs  that  closely  matched  that 
of  the  Loan  Estimate.  Participants 
gained  a  familiarity  with  the 
organization  of  closing  costs  on  the 
Loan  Estimate  and  benefited  from  this 
experience  when  engaging  with  the 
Closing  Disclosure.  In  addition, 
consumer  participants  often  placed  the 
Loan  Estimate  and  Closing  Disclosure 
prototypes  side-by-side  to  compare  the 


closing  costs,  and  this  method  of 
comparing  the  two  disclosures  was 
better  enabled  and  assisted  by  a  closely 
matching  organization  of  closing  costs 
between  them.  Accordingly,  pmsuant  to 
§  1026. 38(t)  and  illustrate<i  by  form  H- 
25,  the  Bureau  is  requiring  a  format  for 
the  disclosure  of  closing  cost 
information  required  by  §  1026.38(f)  and 
(g)  that  closely  matches  the  format  and 
organization  of  the  closing  cost 
information  on  the  Loan  Estimate. 

This  format  of  form  H-25  also  uses  a 
different  line  numbering  system  than 
that  of  the  current  RESPA  settlement 
statement.  Both  consumer  and  industry 
participants  at  the  Bureau’s  qualitative 
testing  before  issuance  of  the  proposal 
stated  that  line  numbers  would  be 
useful  to  facilitate  conversations 
between  consumers,  creditors,  and  other 
participants  in  the  credit  transaction 
and  underlying  real  estate  transaction. 
However,  consumer  participants  at  the 
Bureau’s  testing  appeared  overwhelmed 
by  the  three-  and  four-digit  line 
numbers  on  the  prototypes  similar  to 
the  current  RESPA  settlement  statement, 
and  performed  worse  with  prototypes 
containing  that  system.  See  Kleimann 
Testing  Report  at  289.  As  discussed 
above  in  part  III,  the  Bureau  is 
particularly  mindful  of  the  potential  risk 
of  information  overload  for  consumers, 
given  the  amount  of  numbers  and 
complexity  involved  in  the  credit 
transaction  and  the  underlying  real 
estate  transaction.  Accordingly,  in  its 
qualitative  testing  before  issuance  of  the 
proposal,  the  Bureau  tested  prototypes 
with  a  two-digit  line  numbering  system, 
which  performed  better  with  both 
consumer  and  industry  participants  at 
the  Bureau’s  testing,  with  some  industry 
participants  at  the  Bureau’s  testing 
preferring  it  over  the  system, of  the 
current  RESPA  settlement  statement. 

See  Kleimann  Testing  Report  at  293.  In 
addition,  at  the  Bureau’s  Quantitative 
Study,  consumer  participants  using  the 
Bureau’s  integrated  disclosures 
performed  statistically  significantly 
better  than  consumer  participants  using 
the  current  disclosures  at  comparing 
estimated  and  final  loan  terms  costs.  See 
Kleimann  Quantitative  Study  Report  at 
67-71.  The  Bureau  believes  the 
matching  organization  of  the  closing 
costs  on  the  Loan  Estimate  and  Closing 
Disclosure,  as  well  as  the  streamlined 
line  numbering  system,  enabled 
consumers  to  better  compare  the 
estimated  and  final  loan  terms  and 
costs.  Accordingly,  the  format  for  the 
information  required  by  §  1026.38(f)  and 
(g),  as  required  by  §  1026.38(t)  and 
illustrated  by  form  H-25,  also  contains 
a  matching  organization  between  the 


38(f),  (g),  and  (h)  Closing  Cost  Details 

The  Bureau’s  proposed  §  1026.38(f), 

(g) ,  and  (h)  would  have  required  the 
creditor  or  closing  agent  to  disclose  the 
details  of  the  closing  costs  at  closing  • 
and  totals  of  those  costs.  The  costs 
related  to  the  consummation  of  the 
credit  transaction  and  the  closing  of  the 
real  estate  transaction  would  have  been 
disclosed  under  §  1026.38(f),  (g),  and 

(h) ,  as  discussed  below,  regardless  of  the 
person  responsible  for  paying  the  cost. 
Currently,  RESPA  section  4(a)  requires 
that  the  forms  published  by  the  Bureau 
“shall  conspicuously  and  clearly 
itemize  all  charges  imposed  upon  the 
borrower  and  all  charges  imposed  upon 
the  seller  in  connection  with  the 
settlement.  .  .  .’’  12  U.S.C.  2603(a).  The 
current  RESPA  settlement  statement 
used  in  residential  real  estate 
transactions  is  promulgated  uncfer 
Regulation  X  §  1024.8,  with  instructions 

:  in  appendix  A  to  Regulation  X. 

I  As  discussed  above,  Dodd-Frank  Act 

^  sections  1032(f),  1098,  and  llOOA 
;  require  the  Bureau  to  integrate  these 
I  RESPA  disclosures  with  the  disclosures 
i  required  by  TILA.  However,  section 
I  1419  of  the  Dodd-Frank  Act  amended 
(  TILA  section  128(a)  also  to  require,  in 
f  the  case  of  a  residential  mortgage  lo^n, 

^  disclosure  of  the  aggregate  amount  of 
r.  settlement  charges  for  all  settlement 
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Loan  Estimate  and  Closing  Disclosure, 
as  well  as  a  two-digit  line  numbering 
system  that  is  different  than  the  current 
RESPA  settlement  statement. 

The  Bureau  believes  that  this 
disclosure  will  effectuate  the  purpose  of 
TILA  by  prom*bting  the  informed  use  of 
credit  and  assuring  a  meaningful 
disclosure  to  consumers.  The  Bureau 
believes  that  this  disclosure  will  also 
satisfy  the  purpose  of  RESPA  to  provide 
more  effective  advanced  disclosure  of 
settlement  costs  to  both  the  consumer 
and  the  seller  in  the  real  estate 
transaction.  In  addition,  consistent  with 
section  1032(a)  of  the  Dodd-Frank  Act, 
this  disclosure  will  ensure  that  the 
features  of  consumer  credit  transactions 
secured  by  real  property  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
product  or  service,  in  light  of  the  facts 
and'circumstances. 

During  the  Small  Business  Review 
Panel,  several  settlement  agents  and  one 
mortgage  company  requested  that  the 
line  numbers  from  the  current  RESPA 
settlement  statement  be  retained,  stating 
that  using  the  revised  line  numbers  in 
the  prototype  integrated  Closing 
Disclosure  would  significantly  increase 
programming  costs.  See  Small  Business 
Review  Panel  Report  at  20,  28-9.  Based 
on  this  feedback,  the  Bureau  sought 
comment  on  whether  the  use  of  line 
numbers  would  lower  software-related 
costs  on  industry  and  the  exact  amount 
of  the  savings  given  the  rest  of  the 
changes  in  the  integrated  Closing 
Disclosure  contemplated  by  the 
proposal,  while  also  improving 
consumer  understanding  of  the  loan 
terms  and  costs  at  the  consummation  of 
the  credit  transaction  and  the  closing  of 
the  real  estate  transaction. 

Other  than  generalized  statements  and 
assertions,  the  Bureau  did  not  receive 
comments  that  included  data  or  factual 
information  on  the  issues  sought.  Some 
industry  commenters  stated  that  the  line 
numbers  currently  on  the  RESPA 
settlement  statement  are  sometimes 
used  for  reference  when  discussing 
closing  costs.  However,  even  though  the 
line  numbers  on  the  Closing  Disclosure 
will  be  different  and  many  are  not 
directly  attributable  to  a  certain  charge 
in  all  transactions,  the  line  numbers  on 
the  Closing  Disclosure  still  can  be  used 
in  the  same  fashion.  One  document 
preparation/software  industry 
commenter  stated  that  changing  the  line 
numbers  is  a  signiffcant  project  on  its 
own,  but  that  the  other  changes  to  the 
forms  will  necessitate  enough  changes 
to  the  forms  that  changing  the  line 
number  methodology  would  not  be  a 


significant  part  of  any  update  to  their 
system.  Other  document  preparation/ 
software  industry  commenters  stated 
that  mapping  of  the  charges  between  the 
Loan  Estimate  and  Closing  Disclosure 
may  be  more  difficult.  However, 
difficulty  in  mapping  for  systems 
purposes  does  not  mean  that  consumers 
will  be  more  confused.  To  the  contrary, 
consumer  testing  conducted  by  the 
Bureau  generally  indicates  that 
consumers  using  the  Closing  Disclosure 
were  better  able  to  understand  their 
final  loan  terms  and  costs  than  those 
using  the  current  RESPA  settlement 
statement.  See  Kleimann  Quantitative 
Study  Report  at  67.  A  title  company  . 
industry  commenter  stated  that  line 
numbering  is  important  and  retaining 
the  current  line  numbers  would  not 
reduce  costs  since  there  is  not  a  one-to- 
one  correlation  between  the  RESPA 
settlement  statement  and  the  Closing 
Disclosure,  and  therefore  supported 
retaining  the  proposed  line  numbers  to 
quickly  guide  consumers  to  specific 
items. 

Some  title  company  industry 
commenters  stated  that  the  line 
numbers  are  used  to  generate  checks 
and  issue  reports.  This,  however,  does 
not  address  consumer  understanding, 
but  rather  the  use  of  disclosure  forms  to 
simplify  business  practices.  As  with  the 
RESPA  settlement  statement,  the  Bureau 
anticipates  that  industry  will  be  able  to 
utilize  the  Closing  Disclosure  for  the 
same  business  practices.  However,  the 
purpose  of  the  inffegrated  disclosures 
under  Dodd-Frank  sections  1098  and 
11 00 A  is  not  to  streamline  business 
practices,  but  to  assist  consumers  in 
understanding  the  transaction  and 
facilitate  compliance  with  applicable 
regulations.  A  document  preparation/ 
software  industry  commenter  stated  that 
neither  of  the  provisions  of  proposed 
§  1026.38(f)  nor  (g)  required  the 
identification  of  the  third  party 
providing  the  service  to  be  itemized  on 
the  Closing  Disclosure.  As  demonstrated 
by  the  examples  proposed  in  appendix 
H  to  Regulation  Z,  the  Bureau  intended 
that  a  third  party  ultimately  receiving 
payment  would  be  identified  on  the 
Closing  Disclosure,  as  is  currently 
required  under  current  Regulation  X  on 
the  RESPA  settlement  statement.  See  12 
CFR  part  1024  appendix  A.  The  Bureau 
has  added  this  requirement  into  the 
regulatory  text  of  §  1026.38(f)  and  (g),  as 
applicable,  to  ensure  that  the  required 
disclosures  are  made  on  the  Closing 
Disclosure. 

38(f)  Closing  Cost  Details;  Loan  Costs 
The  Bureau  proposed  §  1026.38(f), 
which  would  have  disclosed  closing 
cost  details  under  a  master  heading  of 


“Closing  Cost  Details,”  with  columns 
stating  whether  the  charge  is  paid  at  or 
before  consummation  by  the  consumer 
or  the  seller,  or  paid  by  others.  All  loan 
costs  in  the  credit  transaction  would 
have  been  disclosed  in  a  table  under  a 
heading  of  “Loan  Costs”  in  three 
subcategories.  The  Bureau  did  not 
receive  comments  on  the  design  of  the 
Closing  Disclosure  under  §  1026.38(f). 
Two  national  trade  association 
commenters  stated  that  the  proposed 
rule  was  unclear  whether  the  amounts 
disclosed  in  the  “paid  by  others” 
column  were  to  include  charges  paid 
before  or  at  closing,  since  the  borrower 
and  seller  columns  in  form  H-25  break 
out  these  designations  in  separate 
columns.  The  borrower  and  seller 
columns  break  out  charges  paid  before 
or  at  closing  because  the  distinction  is 
essential  to  determine  the  amounts  due 
to  or  from  the  consumer  and  seller  at 
consummation.  The  same  concern  is  not 
present  for  charges  paid  by  parties  other 
than  the  consumer  or  seller.  Therefore, 
the  “paid  by  others”  column  does  not 
make  such  a  distinction,  and  charges 
that  are  required  to  be  disclosed  on  the 
Closing  Disclosure,  whenever  paid,  are 
itemized  in  the  “paid  by  others” 
column.  Accordingly,  the  Bureau  is 
adopting  §  1026.38(fi  as  proposed,  with 
modifications  and  clarifications  as 
identified  below.  The  Bureau  also  is 
adopting  comment  38(f)-l,  which 
permits  charges  disclosed  pursuant  to 
§  1026.38(f)  and  (g)  and  designated  as 
paid  by  others  to  include  a  notation  of 
“(L)”  to  designate  those  charges  paid  by 
the  creditor  pursuant  to  the  legal 
obligation  between  the  creditor  and  the 
consumer  for  the  reasons  stated  in  the 
section-by-section  analysis  of 
§  1026.38(h)(3),  below. 

38(f)(1)  Origination  Charges 

The  first  subcategory  of  loan  costs 
would  have  been  disclosed  under  the 
label  “Origination  Charges,”  which 
encompassed  the  same  items  as  would 
have  been  disclosed  on  the  Loan 
Estimate  under  proposed  §  1026.37(f)(1), 
together  with  any  compensation  of  a 
loan  originator  paid  by  the  creditor. 

Each  cost  would  have  been  disclosed  in 
the  apprbpriate  column  designated 
borrower-paid  at  or  before  closing, 
seller-paid  at  or  before  closing,  or  paid 
by  others.  Proposed  comment  38(f)(l)-l 
would  have  clarified  that  comments 
37(f)(l)-l,  -2  and  -3  provide  additional 
guidance  for  the  charges  listed  under 
§  1026.38(f)(1).  Proposed  comment 
38(f)(l)-2  would  have  clarified  that  all 
compensation  paid  to  a  loan  originator 
must  be  disclosed  under  §  1026.38(f)(1) 
and  that  compensation  from  the  creditor 
to  a  loan  originator  must  be  disclosed  in 
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the  paid  by  others  column.  In  addition, 
proposed  comment  38(f)(l)-2  would 
have  clarified  that  compensation  firom 
both  the  consumer  and  the  creditor  to 
the  loan  originator  is  prohibited  under 
§  1026.36(d)(2).  Proposed  comment 
38(f)(l)-3  would  have  clarified  that  any 
amount  disclosed  as  paid  firom  the 
creditor  to  the  loan  originator  is 
calculated  as  the  dollar  value  of  all 
compensation  to  the  loan  originator  and 
referred  to  comments  36(d)(l)-l,  -2,  -3 
and  -6  for  further  guidance  on  the 
components  of  compensation  to  a  loan 
originator.  The  Bureau  believed  that  the 
origination  charges  disclosed  under 
proposed  §  1026.38(f)(1)  would  have 
implemented  TILA  section  128(a)(18), 
as  amended  by  Dodd-Frank  Act  section 
1419,  which  requires  disclosure  of  the 
aggregate  amount  of  fees  paid  to  the 
mortgage  originator,  the  amount  of  those 
fees  paid  directly  by  the  consumer,  and 
any  additional  amount  received  by  the 
originator  from  the  creditor.  The  Bureau 
also  noted  that  it  was  engaged  in  six 
other  rulemakiiigs  that  relate  to 
mortgage  credit  and  intended  that  the 
rulemakings  function  collectively  as  a 
whole.  Accordingly,  the  Bureau  noted  it 
might  have  to  modify  the  disclosure  of 
origination  charges  under  §  1026.38(f)(1) 
as  appropriate  for  consistency  with 
other  rulemakings  related  to  permissible 
mortgage  loan  originator  compensation. 

Alternatively,  the  Bureau  invited 
comment  on  whether  it  should  require 
itemization  in  the  Closing  Disclosure  of 
fees  received  by  loan  originators  from 
the  creditor,  and  whether  it  should 
require  itemization  of  any  compensation 
paid  by  consumers  to  loan  originators, 
which  does  not  include  creditors,  in  the 
Loan  Estimate  and  Closing  Disclosure. 

As  discussed  above  with  respect  to 
§  1026.37(f)(1),  the  Bureau  is  using  its 
authority  under  TILA  section  105(a)  and 
(f),  RESPA  section  19(a),  and  Dodd- 
Frank  Act  section  1405(b)  to  exempt  the 
disclosures  required  by  proposed 
§  1026.19(e)  from  the  TILA  section 
128(a)(18)  requirement  that  creditors 
disclose  the  amount  of  origination  fees 
received  by  loan  originators  from  the 
creditor.  The  Bureau  sought  comment 
on  whether  a  similar  exemption  should 
be  applied  under  proposed 
§  1026.38(f)(1). 

Comments  from  industry  stated  the 
same  comments  as  discussed  in  the 
section-by-section  analysis  of 
’  §  1026.37(f)(1)  above  regarding 
“negative  discount  points,”  itemizations 
for  services  provided  by  third  parties, 
and  requests  for  clarification  of  the  level 
of  itemization  under  proposed 
§  1026.38(f)(1).  Industry  commenters 
generally  expressed  concern  regarding 
the  requirement  to  disclose  all 


compensation  received  by  loan 
originators,  including  creditor-paid 
compensation. 

Industry  commenters  stated  that  loan 
originator  compensation  should  not  be 
disclosed  to  protect  the  privacy  of  loan 
originators,  some  of  whom  are  their 
employees.  In  addition,  commenters 
stated  that  the  disclosure  of  loan 
originator  compensation  would  require 
the  disclosure  of  trade  secrets,  and  that 
the  disclosure  of  loan  originator 
compensation  would  not  benefit 
consumers.  Industry  commenters  also 
stated  that  loan  originator  compensation 
does  not  affect  a  consumer’s  loan  terms. 
One  large  bank  commenter  specifically 
requested  that  the  Bureau  utilize  its 
exemption  authority  under  Dodd-Frank 
Act  section  1405(b)  to  eliminate  the 
disclosure  of  loan  originator 
compensation  from  the  requirements  of 
the  Closing  Disclosure.  Another 
community  bank  commenter  stated  that 
the  disclosure  of  loan  originator 
compensation  is  a  de  facto  taking  under 
the  Fifth  Amendment  to  the  U.S. 
Constitution. 

Lastly,  a  national  trade  association 
representing  developers  of  timeshare 
and  other  similar  fractional  interest  real 
estate  products  stated  that  the  Bureau 
should  clarify  that  the  proposed 
disclosure  would  not  apply  to  timeshare 
lenders.  The  trade  association 
commenter  asserted  that  it  believes  that 
TILA  section  103(cc)(5),  as  added  by 
section  1401  of  the  Dodd-Frank  Act, 
exempts  timeshare  lenders  fi:om 
compliance  with,  among  other  things, 
TILA  section  129C  and  any  regulations 
promulgated  thereunder. 

Dodd-Frank  Act  section  1419 
amended  TILA  section  128(a)  to  require 
the  disclosure  of  all  amounts  received 
by  loan  originators  in  a  transaction. 
Although  the  Bureau  recognizes  that 
industry  has  concerns  about  disclosing 
compensation  to  loan  originators,  the 
Bureau  believes  that  the  use  of 
exemption  authority  to  exempt  creditors 
from  disclosure  of  all  loan  originator 
compensation  would  be  inappropriate, 
because  information  regarding  certain 
loan  originator  compensation  may  be 
useful  to  consumers  in  understanding 
their  transaction,  or  to  facilitate 
compliance  with  other  applicable 
requirements.  In  addition,  the  Bureau 
does  not  believe  that  this  disclosure 
amounts  to  an  unconstitutional  taking  of 
property.  The  mere  disclosure  of  the 
amount  a  loan  originator  will  receive  in 
compensation  cannot  be  interpreted  to 
be  the  required  relinquishment  of  a 
cognizable  property  interest  by 


government  action.  Lastly,  with 
respect  to  the  argument  that  the  Closing 
Disclosure  should  not  apply  to 
timeshare  lenders,  the  general  section- 
by-section  analysis  of  §  1026.19 
provides  a  more  detailed  discussion  of 
the  Bureau’s  decision  to  expand  the 
scope  of  some  of  the  disclosure 
requirements  set  forth  in  TILA,  as 
amended  by  the  Dodd-Frank  Act.  The 
Bureau  believes  the  disclosure  of 
amounts  received  by  third-party  loan 
originators  in  a  transaction  would  be 
just  as  useful  to  consumers  obtaining  a 
loan  secured  by  a  consumer’s  interest  in 
a  timeshare  plan  as  it  would  be  to 
consumers  obtaining  loans  secured  by 
real  property. 

Industry  commenters  also  made 
statements  concerning  the  disclosure  of 
compensation  paid  by  the  creditor  to  a 
loan  originator  that  were  consistent  with 
comments  that  they  had  provided  in 
connection  with  other  Bureau 
rulemakings  concerning  or  dealing  with 
loan  originator  compensation.  See  78  FR 
6407  (Jan.  30,  2013),  78  FR  10367  (Feb. 
13,  2013),  78  FR  35430  (June  12,  2013), 
and  78  FR  60382  (Oct.  1,  2013).  In  the 
proposed  rule,  the  Bureau  recognized 
that  it  may  have  to  make  adjustments  to 
the  items  disclosed  on  the  Closing 
Disclosure  to  reflect  these  matters  or  for 
consistency  with  determinations  made 
in  the  Bureau’s  other  mortgage 
rulemakings.  The  comments  received  in 
response  to  the  proposed  rule  were 
extremely  similar,  if  not  the  same,  as  the 
arguments  of  commenters  discussed  in 
the  2013  ATR  Final  Rule,  the  2013  Loan 
Originator  Final  Rule,  and  the  May  2013 
ATR  Final  Rule,  such  as:  That  the 
identity  of  a  loan  originator  is  not 
needed  to  be  disclosed,  that  the  amount 
of  loan  originator  compensation  cannot 
be  calculated  on  the  date  of 
consummation  due  to  post¬ 
consummation  events  such  as  quarterly 
bonus  and  profit-sharing  compensation, 
that  the  term  compensation  is  unclear 
and  overly  broad,  that  the  amount  of 
compensation  is  difficult  to  calculate, 
and  that  compensation  to  loan 
originators  can  be  double-counted 
because  both  upfront  fees  and  future 
interest  payments  can  be  the  source  of 
the  funds  used  for  compensating  loan 
originators.  The  extent  to  which  loan 
originator  compensation  should  be 


298“[T]he  Government’s  imposition  of  an 
obligation  between  private  parties,  or  destruction  of 
an  existing  obligation,  must  relate  to  a  specific 
property  interest  to  implicate  the  Takings  Clause.” 
Eastern  Enterprises  v.  Apfel,  524.  U.S.  498,  544 
(Kennedy,  J.,  concurring).  See  also  Koontz  v.  St. 

lohns  River  Water  Management  Dist.,  568  U.S. _ 

_,  133  S.Ct.  2586,  2599-2600  (2013),  available  at: 
http://ww\i-.supremecourt. gov/opinions/ 1 2pdf/ 11- 
1447_4e46.pdf. 
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included  in  the  definition  of  points  and 
fees  was  the  subject  of  considerable 
discussion  in  the  Bureau’s  2013  ATR 
Final  Rule  and  May  2013  ATR  Final 
Rule.2^  Because  of  the  similar  issues 
involved  in  whether  loan  originator 
compensation  should  be  included  in  the 
definition  of  points  and  fees  and 
disclosed  on  the  integrated  disclosures, 
the  Bureau  believes  that  the  matters 
stated  by  commenters  in  response  to  the 
proposed  rule  were  fully  discussed  and 
considered  in  the  Bureau’s  2013  ATR 
Final  Rule  and  May  2013  ATR  Final 
Rule.3“°  In  addition,  the  Bureau  stated 
in  the  proposal  that  it  may  have  to 
modify  aspects  of  this  proposed  rule  for 
consistency  with  determinations  made 
in  the  other  rulemakings.  Based  on  this 
evaluation  and  the  Bureau’s  belief  that 
consistency  between  its  mortgage 
rulemakings  will  facilitate  compliance 
for  industry,  the  Bureau  is  modifying 
the  guidance  provided  in  proposed 
comment  38(0(l)-3  to  reflect  that  the 
amount  of  loan  originator  compensation 
paid  by  a  creditor  to  a  loan  originator 
will  be  calculated  in  accordance  with 
the  guidance  provided  in  relation  to 
§  1026.32(b)(l)(ii).  The  Bureau  believes 
that  this  modification  will  facilitate 
compliance  and  assist  consumer 
understanding  of  the  transaction. 

Accordingly,  the  Bureau  is  adopting 
§  1026.38(f)(1)  with  the  addition  of  a 
requirement  to  provide  the  identity  of 
any  third-party  loan  originator  that 
ultimately  receives  compensation  from 
the  creditor,  and  comment  38(f)(l)-l 
and  -2  as  proposed  with  a  modification 
to  reflect  payments  fi'om  a  creditor  to  a 
third-party  loan  originator.  The  Bureau 
is  also  adopting  comment  38(f)(1)— 3 
with  modifications  to  address  comments 
about  how  to  calculate  the  amount  of 
compensation  to  a  third-party  loan 
originator  paid  by  a  creditor  by 
referencing  the  calculation  of  creditor- 
paid  compensation  to  the  third-party 
loan  originator  for  the  purposes  of 
determining  the  amount  of  points  and 
fees  associated  with  the  transaction  in 
accordance  with  §  1026.32(b)(l)(ii). 

The  Bureau  is  using  its  authority 
under  TILA  section  105(a),  RESPA 
section  19(a),  and  Dodd-Frank  Act 
section  1032(a)  to  exempt  ft’om 
disclosure  the  amounts  paid  to  the 
employee  of  a  loan  originator 
organization  firom  the  amounts 
disclosed  under  §  1026.38(f)(1).  As 


^See  12  cm  1026.32(bKl)(ii)  for  amounts  of 
loan  originator  compensation  excluded  from  the 
definition  of  points  and  fees;  and  discussions  of 
comments  received  concerning  the  issues  identified 
in  78  FR  6408.  6432-6438  (Jan.  30,  2013);  78  FR 
35430,  35442-35459  (June  12,  2013);  and  78  FR 
60382,  60408-60413  (Oct.  1.  2013). 

““/d. 


Stated  above,  the  Bureau  believes  that 
the  amounts  of  third-party  loan 
originator  compensation  disclosed  on 
the  Closing  Disclosure  should  be 
calculated  in  accordance  with  the 
amount  of  third-party  loan  originator 
compensation  inclucied  in  the  points 
and  fees  calculation  used  by 
§  1026.32(b)(l)(ii),  which  does  not 
include  such  employee  compensation. 
The  Bureau  believes  that  consumers 
understand  that  employees  are 
compensated  by  their  employer,  and  do 
not  require  separate  disclosure  because 
the  consumer  is  already  paying  the 
creditor.  Accordingly,  the  Bureau 
believes  the  inclusion  of  such 
information  on  the  Closing  Disclosure 
will  not  aid  consumer  understanding  of 
the  transaction,  and  instead,  may  cause 
information  overload  for  consumers. 
However,  consumers  may  not 
understand  that  a  third-party  loan 
originator  will  be  paid  by  the  creditor  in 
connection  with  the  transaction,  and 
thus,  the  disclosure  of  such 
compensation  may  aid  consumer 
understanding  of  the  transaction.  In 
addition,  the  Bureau  believes  that  using 
the  calculation  of  §  1026.32(b)(l)(ii)  to 
determine  the  amount  of  third-party 
loan  originator  compensation  disclosed 
under  §  1026.38(f)(1)  will  facilitate 
compliance  by  creditors  with  the  2013 
ATR  Final  Rule,  the  May  2013  ATR 
Final  Rule,  and  the  second  set  of 
amendments  to  the  Title  XFV 
Rulemakings.  See  78  FR  60382  (Oct.  1, 
2013). 

Accordingly,  this  disclosure  will 
effectuate  the  purposes  of  TILA  and 
RESPA  by  promoting  the  informed  use 
of  credit  and  more  effective  advance 
notice  of  settlement  costs,  consistent 
with  TILA  section  105(a)  and  RESPA 
section  19(a),  and  will  ensure  that  the 
features  of  the  mortgage  transactions  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  better  understand 
the  costs,  benefits,  and  risks  associated 
with  mortgage  transactions,  in  light  of 
the  facts  and  circumstances,  consistent 
with  Dodd-Frank  Act  section  1032(a). 
The  Bureau  also  believes  such 
disclosure  will  improve  consumers’ 
awareness  and  understanding  of 
residential  mortgage  transactions,  which 
is  in  the  interest  of  consumers  and  the 
public,  consistent  with  Dodd-Frank  Act 
section  1405(b). 

38(f)(2)  Services  Borrower  Did  Not  Shop 
for 

The  second  subcategory  of  loan  costs 
would  have  been  disclosed  under  the 
label  “Services  Borrower  Did  Not  Shop 
For.”  The  costs  of  services  that  were 
required  by  the  creditor  and  provided 


by  persons  other  than  the  creditor  for 
which  the  consumer  could  not  or  did 
not  shop  would  have  been  disclosed 
under  proposed  §  1026.38(f)(2).  Any 
additional  items  that  were  required  by 
the  creditor  but  were  not  disclosed  on 
the  Loan  Estimate  under  proposed 
§  1026.37(f)(2)  would  have  been 
disclosed  under  proposed 
§  1026.38(f)(2)  when  the  consumer  did 
not  shop  for  the  service  under 
§  1026.19(e)(l)(vi).  Each  cost  would 
have  been  disclosed  in  the  appropriate 
column  designated  borrower-paid  at  or 
before  closing,  seller-paid  at  or  before 
closing,  or  paid  by  others.  Proposed 
comment  38(f)(2)-l  would  have  referred 
to  comments  37(f)(2)-l  through  -4  to 
provide  additional  guidance  for  the 
charges  listed  under  proposed 
§  1026.38(f)(2). 

Commenters  made  statements  in 
relation  to  proposed  §  1026.38(f)(2)  that 
concerned  matters  of  appraisal 
management  fees,  the  perceived 
difficulty  in  how  some  charges  would 
be  categorized,  and  the  disclosure  of 
enhanced  lender’s  title  insurance 
policies,  which  are  discussed  in  the 
section-by-section  analy$is  of 
§  1026.37(f)(2)  above.  The  Bureau  did 
not  receive  other  comments  related  to 
proposed  §  1026.38(f)(2).  Accordingly, 
the  Bureau  is  adopting  §  1026.38(f)(2) 
substantially  as  proposed.  The  Bureau  is 
adding  to  §  1026.38(f)(2)  a  requirement 
to  provide  the  identity  of  the  person 
ultimately  receiving  the  payment.  The 
Bureau  is  also  adopting  comment 
38(f)(2)-l  as  proposed. 

38(f)(3)  Services  Borrower  Did  Shop  for 

The  third  subcategory  of  loan  costs 
would  have  been  disclosed  under  the 
label  “Services  Borrower  Did  Shop 
For.”  The  services  required  by  the 
creditor  but  for  which  the  consumer 
independently  shopped  would  have 
been  disclosed  under  proposed 
§  1026.38(f)(3).  Each  cost  would  have 
been  disclosed  in  the  appropriate 
column  for  borrower-paid  at  or  before 
closing,  seller-paid  at  or  before  closing, 
or  paid  by  others.  Proposed  comment 
38(f)(3)-l  would  have  clarified  that  all 
services  that  were  disclosed  under 
proposed  §  1026.37(f)(3)  that  the 
consumer  did  not  shop  for  under 
proposed  §  1026.19(e)(l)(vi)  are 
disclosed  under  proposed 
§  1026.38(f)(2),  and  not  under  proposed 
§  1026.38(f)(3). 

The  Bureau  did  not  receive  comments 
concerning -proposed  §  1026.38(f)(3). 
Accordingly,  the  Bureau  is  adopting 
§  1026.38(f)(3)  substantially  as 
proposed.  The  Bureau  is  adding  to 
§  1026.38(f)(3)  a  requirement  to  provide 
the  identity  of  the  person  ultimately 
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receiving  the  payment.  The  Bureau  is 
adopting  comment  38(f)(3)-l  as 
proposed. 

38(f)(4)  and  (5)  Total  Loan  Costs  and 
Subtotal  of  Loan  Costs  . 

With  the  label  “Total  Loan  Costs 
(Borrower-Paid),”  the  total  costs 
designated  borrower-paid  charges  at 
closing  and  borrower-paid  charges 
before  closing  would  have  been 
disclosed  under  proposed 
§  1026.38(f)(4).  The  costs  disclosed 
under  proposed  §  1026.38(f)(1),  (2),  and 
(3)  would  have  been  subtotaled  and 
disclosed  in  the  appropriate  column 
designated  borrower-paid  at  or  before 
closing  under  proposed  §  1026.38(f)(5). 
Proposed  comment  38(f)(5)— 1  would 
have  clarified  that  costs  that  are  seller- 
paid  at  or  before  closing,  or  paid  by 
others,  are  not  subtotaled  under 
proposed  §  1026.38(f)(5),  and  that  the 
subtotal  of  charges  that  are  seller-paid  at 
or  before  closing,  or  paid  by  others, 
would  be  disclosed  under  proposed 
§  1026.38(h)(2). 

Several  commenters  stated  that 
consumers  and  sellers  may  be  confused 
if  the  seller-paid  at  closing,  seller-paid 
before  closing,  and  paid  by  other 
columns  are  treated  differently  than  the 
borrower-paid  columns,  and  therefore 
also  should  be  subtotaled  under 
proposed  §  1026.38(f)(5).  Consumer 
testing  conducted  by  the  Bureau  did  not 
indicate  that  consumers  were  confused 
because  of  a  lack  of  subtotals  in  the 
seller-paid  at  closing,  seller-paid  before 
closing,  and  paid  by  other  columns. 
Unless  agreed  to  by  contract,  many  of 
the  costs  disclosed  in  proposed 
§  1026.38(f)  would  not  be  paid  by  the 
seller,  since  the  seller  is  not  legally 
obligated  to  or  required-by  the  creditor 
to  pay  for  such  services.  The  seller’s 
transaction  is  only  with  the  consumer, 
and  typically  has  fewer  costs  associated 
with  consummation.  Accordingly,  the 
Bureau  is  adopting  §  1026.38(f)(5)  and 
its  accompanying  commentary  as 
proposed,  with  a  modification  to  the 
label  required  under  §  1026.38(f)(5)  to 
conform  to  H-25. 

38(g)  Closing  Cost  Details;  Other  Costs 

Under  proposed  §  1026.38(g),  all  other 
costs  in  the  credit  transaction  and  the 
real  estate  transaction  would  have  been 
disclosed  in  a  table  under  the  heading 
of  “Other  Costs”  in  four  subcategories. 
Proposed  comment  38(g)-l  would  have 
referred  to  proposed  comment  38(f)-l 
and  proposed  comment  37(g)-l  to 
provide  guidance  related  to  proposed 
§  1026.38(g).  The  Bureau  did  not  receive 
comments  on  proposed  §  1026.38(g)  or 
its  accompanying  commentary 
generally.  Accordingly,  the  Bureau  is 


adopting  §  1026.38(g)  and  its 
accompanying  commentary  as 
proposed,  with  the  modifications  stated 
for  the  individual  subcategories  of  other 
costs  as  specifically  discussed,  below. 

38(g)(1)  Taxes  and  Other  Government 
Fees 

The  first  subcategory  would  have 
been  disclosed  under  the  label  “Taxes 
and  Other  Government  Fees.”  The 
amount  of  recording  fees  and  an 
itemization  of  transfer  taxes  would  have 
been  disclosed  under  proposed 
§  1026.38(g)(1).  Proposed  comment 
38(g)(l)-l  would  have  referred  to 
comments  37(g)(l)-l,  -2,  -3  and  —4  for 
guidance  on  disclosures  required  under 
proposed  §  1026.38(g)(1).  Several 
commenters  again  stated  concerns 
related  to  the  definition  of  recording 
fees  that  are  discussed  in  the  section-by¬ 
section  analysis  of  §  1026.37(g)(1)  above. 
Several  national  industry  trade 
association  commenters  stated  that  the 
disclosure  of  the  split  of  recording  fees 
between  those  required  for  recording  the 
deed  and  mortgage  would,  omit 
recording  fees  for  other  documents 
(such  as  powers  of  attorney  and 
subordination  agreements),  and 
therefore  the  disclosed  amount  under 
proposed  §  1026.38(g)(1)  would  not 
equal  the  sum  of  the  two  disclosed 
components.  Some  of  these  commenters 
suggested  deleting  the  breakout  between 
charges  associated  with  recording  the 
deed  and  the  mortgage.  The  Bureau’s 
consumer  testing  did  not  indicate  that 
consumers  were  confused  about  the 
breakout.  See  Kleimann  Testing  Report 
at  186-87,  291.  The  Bureau  believes  that 
to  introduce  further  breakouts  would 
require  additional  space  that  may  not  be 
’available  on  the  form  as  tested  and 
would  not  demonstrably  change 
consumer  understanding  of  the  Closing 
Disclosure. 

Several  commenters  stated  that  there 
are  sometimes  multiple  transfer  taxes 
that  cannot  be  lumped  together  in  one 
line.  However,  §  1026.38(g)(1)  does  not 
require  all  transfer  taxes  to  be  included 
on  one  line,  unlike  §  1026.37(g)(1). 
Additionally,  §  1026.38(g)(1)  expressly 
requires  an  itemization  of  transfer  taxes, 
and  reflects  the  actual  division  of 
transfer  taxes  between  the  consumer 
and  seller,  instead  of  transfer  taxes  that 
the  consumer  could  pay  that  are 
disclosed  in  accordance  with 
§  1026.37(g)(1),  as  any  negotiations 
between  the  consumer  and  seller  will  be 
resolved  by  consummation. 

Accordingly,  the  Bureau  is  adopting 
proposed  §  1026.38(g)(1)  and  its 
accompanying  commentary 
substantially  as  proposed,  with  a 
modification  to  §  1026.38(g)(l)(ii)  to 


include  the  name  of  the  government 
entity  assessing  the  transfer  tax  to 
clarify  that  the  identities  of  such  entities 
are  required  to  be  disclosed.  The  Bureau 
is  also  adopting  comment  38(g)(l)-2  to 
provide  guidance  clarifying  that  transfer 
taxes  can  be  itemized  by  the  creditor  as 
provided  in  State  or  local  law  and  the 
real  estate  purchase  contract,  to  provide 
further  clarity  regarding  the  requirement 
to  itemize  transfer  taxes. 

38(g)(2)  Prepaids 

The  second  subcategory  would  have 
been  disclosed  Under  the  label 
“Prepaids.”  The  items  that  were 
identified  under  this  label  and  stated 
with  the  actual  costs  in  the  applicable 
columns  would  have  been  disclosed 
under  §  1026.38(g)(2).  Proposed 
comment  38(g)(2)-l  would  have 
referred  to  proposed  comment  37(g)(2)- 
1  to  provide  guidance  on  disclosures 
required  under  proposed  • 

§  1026.38(g)(2).  Proposed  comment 
38(g)(2)-2  would  have  clarified  that  the 
amount  of  prepaid  interest  can  be 
disclosed  as  a  negative  number  if  the 
calculation  of  prepaid  interest  results  in 
a  negative  number.  Proposed  comment 
38(g)(2)-3  would  have  clarified  that  if 
interest  is  not  collected  for  a  portion  of 
a  month  or  other  period  between  closing 
and  the  date  from  which  interest  will  be 
collected  with  the  first  monthly 
payment,  then  $0.00  must  he  disclosed 
under  proposed  §  1026.38(g)(2)  for 
prepaid  interest.  This  guidance  would 
have  been  consistent  with  instructions 
for  RESPA  settlement  statement  line  901 
in  appendix  A  to  Regulation  X. 

Several  commenters  submitted 
comments  similar  to  comments  received 
in  response  to  proposed  §  1026.37(g)(2), 
stating  that  this  subcategory  under 
proposed  §  1026.38(g)(2)  should  be 
labeled  with  a  different  description,  and 
that  any  prepaid  interest  should  be 
calculated  in  reference  to  the 
introductory  interest  rate  instead  of  the 
fully-indexed  rate.  Accordingly,  for  the 
reasons  discussed  above  in  the  section- 
by-section  analysis  of  §  1026.37(g)(2), 
the  Bureau  is  adopting  §  1026.38(g)(2) 
and  its  accompanying  commentary  as 
proposed  with  a  modification  to  require 
the  name  of  the  person  ultimately 
receiving  the  payment,  except  for  the 
disclosure  of  prepaid  interest.  The 
Bureau  also  is  adopting  comment 
38(g)(2)-4  to  clarify  that  the  interest  rate 
used  to  determine  the  amount  of 
prepaid  interest  is  the  interest  rate 
disclosed  on  page  one  of  the  Closing 
Disclosure  under  §  1026.38(b),  as 
required  by  §  1026.37(b)(2).  One 
industry  commenter  stated  that  the 
proposed  rule  did  not  provide  a 
definition  for  items  that  would  be 
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considered  property  taxes.  The  Bureau 
is  adopting  comment  38(g)(2)— 5  to 
clarify  that  property  taxes  that  are 
disclosed  pursuant  to  §  1026.38(g)(2)  are 
those  items  that  meet  the  definition 
stated  in  comment  43(b)(8)-2. 

38(g)(3)  Initial  Escrow  Payment  at 
Closing 

The  third  subcategory  would  have 
been  disclosed  under  the  subheading 
“Initial  Escrow  Payment  at  Closing.” 

The  items  that  would  have  been 
identified  under  §  1026.37(g)(3)  would 
have  been  stated  with  their  actual  cost  - 
and  the  applicable  aggregate  adjustment 
required  under  12  CFR  1024.17(d)(2) 
and  disclosed  under  proposed 
§  1026.38(g)(3).  Proposed  comment 
38(g)(3)-l  would  have  clarified  that  the 
creditor  would  be  required  to  state  the 
amount  that  it  would  require  the 
consumer  to  place  into  a  reserve  or 
escrowiaccount  at  consummation  to  be 
applied  to  recurring  charges  for  property 
taxes,  homeowner’s  and  similar 
insurance,  mortgage  insurance, 
homeowner’s  association  dues, 
condominium  dues,  and  other  periodic 
charges.  Each  charge  identified  would 
have  been  disclosed  with  a  relevant 
label,  monthly  payment  amount,  and 
number  of  months  collected  at 
consummation.  Proposed  comment 
38(g)(3)— 2  would  have  clcuified  that  the 
method  used  to  determine  the  aggregate 
adjustment  for  purposes  of  establishing 
the  reserve  or  escrow  account  is 
described  in  Regulation  X 
§  1024.17(d)(2),  that  examples  of  the 
calculation  methodology  can  be  found 
in  appendix  E  to  Regulation  X,  and  that 
the  result  of  the  calculation  will  always 
be  a  negative  number  or  zero,  except  for 
amounts  due  to  rounding.  This 
comment  would  have  incorporated 
guidance  provided  in  appendix  A  to 
Regulation  X  relating  to  the  instructions 
to  complete  the  current  RESPA 
settlement  statement  section  1000. 

Comments  received  regarding 
proposed  §  1026.38(g)(3)  sought  clarity 
regarding  the  difference  between  items 
that  are  considered  to  be  prepaid  versus 
those  items  that  are  considered  to  be 
included  in  an  escrow  account,  since 
both  categories  are  payable  prior  to  the 
first  payment  date.  Commenters  also 
sought  clarity  on  the  itemization  of 
multiple  taxes,  as  discussed  in 
§  1026.37(g)(3)  above.  The  Bureau 
observes  that  escrow  payments  would 
be  paid  to  a  creditor  (or  a  mortgage 
servicer  if  one  has  been  identified  at 
closing)  while  prepaid  amounts 
generally  are  paid  to  third  parties,  and 
thus  the  Bureau  does  not  believe  this 
difference  is  confusing  or  difficult  to 
comply  with.  Indeed,  §  1026.38(g)(2) 


requires  disclosure  of  the  person 
ultimately  receiving  the  payment  or  the 
government  entity  assessing  the 
property  taxes,  while  §  1026.38(g)(3) 
does  not  impose  such  a  requirement. 

One  document  preparation/software 
indifetry  commenter  stated  that  the 
aggregate  adjustment  disclosed  under 
proposed  §  1026.38(g)(3)  should  be  the 
last  item  disclosed  under  this 
subheading.  The  Bureau  believes  that  it 
would  improve  consumer 
understanding  to  have  the  aggregate 
adjustment  required  by  §  1024.17(d)(2)  • 
listed  as  the  last  item  disclosed  under 
this  subheading,  and  is  adding  a 
sentence  to  comment  37(g)(3)-2  to 
address  this  issue.  One  industry 
commenter  stated  that  the  proposed  rule 
did  not  provide  a  definition  for  items 
that  would  be  considered  property 
taxes.  ' 

Accordingly,  the  Bureau  is  adopting 
§  1026.38(g)(3)  and  its  accompanying 
commentary  as  proposed.  The  Bureau 
also  is  adding  an  additional  sentence  to 
comment  38(g)(3)-2  to  clarify  that  the 
aggregate  adjustment  required  under 
§  1024.17(d)(2)  should  be  listed  as  the 
last  item  disclosed  under  this 
subheading.  The  Bureaus  also  is 
adopting  comment  38(g)(3)-3  to 
incorporate  guidance  from  37(g)(3)-5  for 
multiple  taxes  with  different  accounting 
periods.  The  Bureau  is  adopting 
comment  38(g)(3)— 4  to  clarify  that 
property  taxes  that  could  be  disclosed 
pursuant  to  §  1026.38(g)(3)  are  those 
items  that  meet  the  definition  stated  in 
comment  43(b)(8)-2.  The  Bureau  is 
adopting  comment  38(g)(3)-5  to  clarify 
that  the  amounts  disclosed  pursuant  to 
§  1026.38(g)(3)  are  those  amounts  that 
are  included  in  the  definition  of 
“escrow  account”  under  12  CFR 
lQ24.17(b). 

38(g)(4)  Other 

The  fourth  subcategory  would  have 
been  disclosed  under  the  label  “Other.” 
The  services  required  or  obtained  in  the 
real  estate  closing  by  the  consumer, 
seller,  or  other  party  would  have  been 
described  and  the  costs  for  the  services 
would  have  been  disclosed  under 
proposed  §  1026.38(g)(4).  The  label  for 
any  cost  that  is  a  component  of  title 
insurance  would  have  been  required  to 
include  the  description  “Title — .”  The 
label  for  costs  of  premiums  for  separate 
insurance,  warranty,  guarantee,  or 
event-coverage  products  would  have 
been  required  to  include  the 
parenthetical  “(optional)”  at  the  end. 
Proposed  comment  38(g)(4)-l  would 
have  clarified  that  the  charges  disclosed 
under  proposed  §  1026.38(g)(4)  include 
all  real  estate  brokerage  fees, 
homeowner’s  or  condominium 


association  charges  paid  at  closing, 
home  warranties,  inspection  fees,  and  . 
other  fees  that  are  part  of  the  real  estate 
transaction  but  not  required  by  the 
crjeditor  or  disclosed  elsewhere  in 
proposed  §  1026.38.  Proposed  comment 
38(g)(4)-2  would  have  clarified  that  any 
owner’s  title  insurance  premium 
disclosed  under  proposed 
§  1026.38(g)(4)  in  a  jurisdiction  that 
permits  simultaneous  issuance  title 
insurance  rates  would  have  been 
calculated  by  using  the  full  owner’s  title 
insurance  premium,  adding  any 
simultaneous  issuance  premium  for 
issuance  of  lender’s  coverage,  and  then 
deducting  the  full  premium  for  lender’s 
coverage  disclosed  under  proposed 
§  1026.38(f)(2)  or  (f)(3)  and  that  the  cost 
of  a  premium  for  an  owner’s  title 
insurance  policy  would  have  been 
always  labeled  with  “Title — ”  at  the 
beginning,  and  labeled  “(optional)”  at 
the  end  when  designated  borrower-paid 
at  or  before  closing.  Proposed  comment 
38(g)(4)-3  would  have  referred  to 
comment  37(g)(4)-3  for  additional 
guidance  on  the  use  of  the  parenthetical 
“(optional)”  at  the  end  of  label  on  a  cost 
under  proposed  §  1026.38(g)(4)(ii). 

Conunenters  that  provided  comments 
related  to  the  calculation  of  the  owner’s 
title  insurance  premium  presented 
arguments  identical  to  those  provided  in 
relation  to  proposed  §  1026.37(g)(4), 
which  are  discussed  in  the  section-by¬ 
section  analysis  of  that  provision,  above. 
Two  GSE  commenters  indicated  that 
there  was  no  guidance  in  the  proposal 
on  how  to  disclose  real  estate 
commissions  charged  by  real  estate 
brokerages  in  a  transaction.  The  Bureau 
is  addressing  this  query  with  the 
addition  of  commentary  to  clarify  this 
issue.  Accordingly,  the  Bureau  is 
adopting  §  1026.38(g)(4)  and  its 
accompanying  commentary  as 
proposed.  In  response  to  the  comments 
regarding  the  real  estate  brokerage 
commissions,  the  Bureau  also  is 
adopting  comment  38(g)(4)— 4  to  clarify 
that  the  total  amount  of  the  real  estate 
commission  charged  by  any  real  estate 
brokerage  must  be  disclosed  under 
§  1026.38(g)(4),  regardless  of  the  identity 
of  the  party  that  may  hold  any  earnest 
money  deposit. 

38(g)(5)  Total  Other  Costs 
38(g)(6)  Subtotal  of  Costs 

With  the  label  “Total  Other  Costs 
(Borrower-Paid),”  the  total  of  the 
consumer  paid  charges  at  closing  and 
the  consumer  paid  charges  before 
closing  would  have  been  disclosed  . 
under  proposed  §  1026.38(g)(5).  The 
costs  disclosed  under  proposed 
§  1026.38(g)(1)  through  (4)  would  have 
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been  subtotaled  and  disclosed  in  the 
appropriate  column  designated 
borrower-paid  at  or  before  closing  under 
proposed  §  1026.38(g)(6).  Proposed 
comment  38(g)(6)-l  would  have 
clarified  that  the  only  costs  subtotaled 
under  proposed  §  1026.38(g)(6)  are  those 
that  would  have  been  designated 
borrower-paid  at  or  before  closing.  The 
costs  disclosed  under  §  1026.38(g)(1) 
through  (4)  that  are  seller-paid  at 
closing,  seller-paid  before  closing,  or 
paid  by  others  would  not  have  been 
disclosed  under  proposed 
§  1026.38(g)(6),  but  would  have  been 
subtotaled  under  proposed 
§  1026.38(h)(2).  The  Bureau  did  not 
receive  comments  concerning  proposed 
§  1026.38(g)(5)  or  (6).  Accordingly,  the 
Bureau  is  adopting  §  1026.38(g)(5)  and 
(6)  and  its  accompanying  commentary 
as  proposed,  with  a  minor  modification 
to  the  label  required  under 
§  1026.38(g)(6)  to  conform  to  form  H-25. 

38(h)  Closing  Cost  Totals 
38(h)(1)  and  (2) 

Subtotals  of  closing  costs  and  total 
closing  costs  paid  by  the  consumer 
would  have  been  required  to  be 
disclosed  under  proposed  §  1026.38(h). 
With  the  label  “Total  Closing  Costs 
(Borrower-Paid),”  the  total  amount  of 
consumer  paid  closing  costs  would  have 
been  disclosed  under  proposed 
§  1026.38Ch)(l).  With  a  description  of 
“Closing  Costs  Subtotal  (Loan  Costs  + 
Other  Costs),”  the  subtotal  of  all  charges 
disclosed  under  proposed  §  1026.38(fi 
and  (g)  in  each  column  described  in 
proposed  §  1026.38(f)  would  have  been 
disclosed  under  proposed 
§  1026.38(h)(2).  Comment  38(h)(2)-l 
would  have  clarified  that  the  loan  cbsts 
and  other  costs  that  are  seller-paid  at 
closing,  seller-paid  before  closing,  and 
paid  by  others  are  also  subtotaled  under 
proposed  §  1026.38(h)(2).  The  Bureau 
did  not  receive  comments"  concerning 
the  totals  and  subtotals  to  be  provided 
under  §  1026.38(h)(1)  and  (2). 
Accordingly,  the  Bureau  is  adopting 
§  1026.38(h)(1)  and  (2)  and  its 
accompanying  commentary  as 
proposed,  with  a  minor  modification  to 
the  label  required  under  §  1026.38(h)(2) 
to  conform  to  form  H-25. 

The  Bureau  adopts  §  1026.38(h)(1) 
and  (2)  pursuant  to  its  authority  under 
TILA  section  105(a)  and  Dodd-Frank 
Act  section  1032(a)  because  disclosure 
of  this  closing  cost  information 
promotes  the  informed  use  of  credit-and 
consumer  understanding  of  the  costs, 
benefits,  and  risks  associated  with  the 
mortgage  transaction.  Furthermore,  for 
the  reasons  stated  above,  the  rule  is  in 
the  interest  of  consumers  and  in  the 


public  interest,  consistent  with  Dodd- 
Frank  Act  section  1405(b).  In  addition, 

§  1026.38(h)(1)  and  (2)  implements 
Dodd-Frank  Act  section  1419,  which 
amended  section  128(a)  of  TILA  to  add 
a  new  paragraph  (17)  requiring 
disclosure  of,  among  other  amounts,  the 
amount  of  settlement  charges  the 
borrower  must  pay  at  closing  and  the 
aggregate  amount  of  all  settlement 
charges  for  all  settlement  services 
provided  in  connection  with  the  loan. 

38(h)(3) 

Section  1026.38(h)(3)  would  have 
required  the  creditor  to  disclose  the 
amount  of  credits  provided  by  the 
creditor  to  the  consumer  at 
consummation.  Proposed  comment 
38(h)f3)-l  would  have  provided  a  cross- 
reference  to  guidance  provided  in 
comments  17(c)(l)-19, 19(e)(3)(i)-4,  and 
19(e)(3)(i)-5  concerning  the  disclosure 
of  lender  credits.  Including  those  that 
are  disclosed  under  §  1026.37(g)(6). 
Proposed  comment  38(h)(3)-2  would 
have  clarified  that  any  amounts 
disclosed  under  §  1026.38(h)(3)  also  can 
be  used  for  disclosing  any  credits  from 
the  creditor  to  remediate  excess  costs 
determined  under  §  1026.19(e)(3)(i)  or 
(e)(3)(ii).  This  comment  would  have 
incorporated  guidance  provided  in  the 
HUD  RESPA  Roundup  dated  April 
2010. 

Industry  commenters  stated  that 
lender  credits  should  not  be  deducted 
from  the  total  costs,  but  rather  should 
offset  origination  charges,  in  a  fashion 
similar  to  the  existing  RESPA  GFE  and 
RESPA  settlement  statement.  Industry 
commenters  stated  that  to  show  credits 
in  another  fashion  would  make  loans 
offered  by  mortgage  brokers  appear 
more  expensive.  Consumer  testing 
conducted  by  the  Bureau  indicated  that 
applying  lender  credits  to  origination 
charges  lead  to  negative  loan  costs, 
which  may  not  be  understood  by 
consumers.  See  Kleimann  Testing 
Report  at  125.  The  Bvueau  moved  lender 
credits  to  offset  all  closing  costs  to  better 
ensure  they  would  be  understood  by 
consumers.  See  Kleimann  Testing 
Report  at  259—60 

However,  an  association  of  State 
financial  regulators  stated  that  it 
believed  netting  of  lender  credits  against 
origination  fees  would  be  contrary  to  the 
nature  of  Regulation  Z,  and  that  nqtting 
of  credits  should  be  avoided  wherever 
possible.  Specifically,  the  association  of 
State  financial  regulators  stated  that  a 
clear  enumeration  of  how  a  lender 
credit  was  applied  should  be  provided 
in  the  Closing  Disclosure.  As  noted  in 
the  proposed  mle,  the  Bureau 
understands  that  lender  credits  are 
sometimes  provided  to  offset  specific 


charges,  as  well  as  provided  in  a  lump 
sum  without  attribution  to  specific 
costs,  pursuant  to  the  legal  obligation  • 
between  the  creditor  and  the  consumer. 
The  Bureau  believes  that  the  Closing  ■ 
Disclosure  should,  to  the  extent 
practicable,  reflect  the  terms  of  the  legal 
obligation.  The  Bureau  has  adopted 
comment  38 (f)-l,  which  provides  a 
method  to  designate  those  specific 
closing  costs  that  are  paid  by  the  lender, 
which  is  intended  to  permit  the 
itemization  of  lender  credits  in 
accordance  with  the  legal  obligation 
between  the  creditor  and  consumer. 
However  general,  undesignated  lender 
credits  also  need  to  be  appropriately 
reflected  on  the  Closing  Disclosure. 
Accordingly,  the  Bureau  is  adopting 
§  1026.38(h)(3)  and  its  accompanying 
commentary  substantially  as  proposed, 
with  minor  modifications  for  clarity. 

The  Bureau  is  modifying  §  1026.38(h)(3) 
to  require  statements  regarding  the 
inclusion  of  a  credit  under 
§  1026.19(f)(2)(v)  to  cure  a  tolerance 
violation  of  §  1026.19(e)(3),  and  making 
minor  modifications  for  clarity.  The 
statement  regarding  the  inclusion  of  a 
credit  under  §  1026.19(f)(2)(v)  is 
illustrated  by  form  H-25(F)  of  appendix 
H. 

38(h)(4) 

Section  1026.38(h)(4)  would  have 
required  the  creditor  to  use  terminology 
describing  the  charges  on  the  Closing 
Disclosure  in  a  manner  that  is  consistent 
with  the  descriptions  used  for  charges 
disclosed  on  the  Loan  Estimate  under 
§  1026.37.  The  creditor  also  would  hav% 
been  required  to  list  the  charges  on  the 
Closing  Disclosure  in  the  same 
sequential  order  on  the  Loan  Estimate 
under  §  1026.37.  Proposed  comment 
38(h)(4)-l  would  have  clarified  that  the 
creditor  would  have  been  required  to 
use  the  same  terminology  and  order  to 
make  it  easier  for  the  consumer  to 
compare  charges  listed  on  the  Loan 
Estimate  and  Closing  Disclosure.  Also,  if 
charges  move  between  subheadings 
under  §  1026.38(f)(2)  and  (3),  listing  the 
charges  in  alphabetical  order  in  each 
subheading  category  would  have  been 
considered  to  be  in  compliance  with 
§  1026.38(h)(4). 

Commenters  stated  that  showing 
items  in  alphabetical  order  would  be 
difficult  for  their  information 
technology  systems,  which  was 
discussed  in  the  section-by-section 
analysis  of  §  1026.37(f)(6),  above. 
Proposed  §  1026.38(h)(4)  requires  that 
the  items  on  the  Closing  Disclosure  be 
kept  in  the  same  order  as  the  items  were 
disclosed  on  the  Loan  Estimate,  with 
items  added  on  the  Closing  Disclosure 
to  be  re-alphabetized.  Consumer  testing 
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conducted  by  the  Bureau  showed  that 
maintaining,  to  the  extent  possible,  the 
order  of  charges  in  the  order  disclosed 
on  the  Loan  Estimate  on  the  Closing 
Disclosure  assisted  consumers  to  better 
identify  changes  between  the  estimated 
and  actual  amounts.  See  Kleimann 
Testing  Report  at  292.  At  the  Bureau’s 
Quantitative  Study,  consumer 
participants  using  the  Loan  Estimate 
and  Closing  Disclosure  performed 
statistically  significantly  better  than  the 
consumer  participants  using  the  current 
RESPA  GFE,  early  TILA  disclosure, 
RESPA  settlenient,  and  final  TILA 
disclosure  at  comparing  their  estimated 
and  final  terms  and  costs.  See  Kleimann 
Quantitative  Study  Report  at  68-9. 

Based  on  these  findings,  the  Bureau 
believes  that  there  is  substantial 
consumer  benefit  to  the  proposed 
ordering  of  the  charges.  Accordingly, 
the  Bureau  is  adopting  §  1026.38(h)(4) 
and  its  accompanying  commentary  as 
proposed,  with  modifications  for  clarity. 

38(i)  Calculating  Cash  To  Close  _ 

As  discussed  above,  the  total  amount 
of  cash  or  other  funds  that  the  consumer 
must  provide  at  consummation  is 
commonly  known  as  the  “cash  to 
close.”  Prior  to  the  enactment  of  the 
Dodd-Frank  Act,  neither  TILA  nor 
Regulation  Z  expressly  required 
disclosure  of  the  cash  to  close  amount 
or  its  critical  components.  The  Dodd- 
Frank  Act  added  section  128(a)(17)  to 
TILA,  which  requires  the  disclosure  of 
“the  aggregate  amount  of  settlement 
charges  for  all  settlement  services 
Provided  in  connection  with  the  loan, 
the  amount  of  charges  that  are  included 
in  the  loan  and  the  amount  of  such 
charges  the  borrower  must  pay  at  • 
closing  . . .  and  the  aggregate  amount  of 
other  fees  or  required  payments  in 
connection  with  the  loan.”  15  U.S.C. 
1638(a)(17). 

The  “Summary  of  Borrower’s 
Transaction”  on  page  1  of  the  RESPA 
settlement  statement,  line  303,  includes 
a  box  that  shows  the  amount  of  Ccish  due 
to  or  ft’om  the  consumer.  See  appendix 
A  to  Regulation  X.  Page  3  of  the  RESPA 
settlement  statement  also  includes  a 
chart  entitled  “Comparison  of  Good 
Faith  Estimate  (GFE)  and  HUD-1 
Charges,”  which  highlights  any  changes 
between  the  estimated  and  actual 
amounts  for  settlement  service  charges 
that  are  subject  to  the  limitations  on 
increases  under  12  CFR  1024.7(e). 
However,  these  settlement  service 
charges  comprise  only  a  portion  of  the 
total  amount  of  funds  that  the  consumer 
would  need  to  consummate  the 
transaction.  Thus,  the  cash  to  close  box 
on  line  303  and  the  comparison  chart  on 
page  3  of  the  RESPA  settlement 


statement  together  provide  an 
incomplete  picture  of  how  the  cash  to 
close  amount  is  calculated  and  whether 
it  is  different  than  the  consumer  expects 
based  on  the  RESPA  GFE. 

The  “Calculating  Cash  to  Close”  table 
in  the  Closing  Disclosure  under 
proposed  §  1026.38(i)  would  have 
mirrored  the  format  of,  and  updated  the 
amounts  shown  on,  the  “Calculating 
Cash  to  Close”  table  in  the  Loan 
Estimate  under  proposed  §  1026.37(h). 
The  Bureau  believed  that  including 
separate  “Calculating  Cash  to  Close” 
tables  on  both  the  Loan  Estimate  and  the 
Closing  Disclosure  would  have  aided 
the  consumer  in  ascertaining  whether 
the  cash  to  close  amount  and  its  critical 
components  changed  between  the  Loan 
Estimate  and  the  Closing  Disclosure, 
and  by  how  much.  The  two  tables 
would  have  been  similar  in  format  and 
designed  to  be  used  in  tandem  when  the 
consumer  is  reviewing'the  Closing 
Disclosure  and  comparing  its  content  to 
that  shown  ’on  the  Loan  Estimate. 
However,  the  table  on  the  Closing 
Disclosure  would  have  included 
additional  information  under  the 
subheading  “Did  this  change?”  which 
was  intended  to  assist  the  consumer  in 
identifying  and  understanding  the 
reasons  for  any  such  changes. 

The  Bureau’s  consumer  testing 
indicated  that  consumers  were  able  to 
use  the  detailed  comparison  table  to 
understand  how  and  why  the  actual 
cash  to  close  amount  on  the  Closing 
Disclosure  differs  from  the  estimated 
amounts  shown  on  the  Loan  Estimate. 
During  testing  conducted  prior  to  the 
proposal,  consumers  tended  to  use  the 
“Calculating  Cash  To  Close”  table  in 
conjunction  with  the  “Closing  Cost 
Details”  tables  showing  itemized 
chcu^es  and  subtotals  on  the  Closing 
Disclosure,  to  identify  the  differences 
between  the  estimated  and  actual  cash 
to  close  amount  and  its  critical 
components  and  to  gain  a  better 
understanding  of  the  numbers 
underlying  the  cash  to  close  amount. 
The  consumers  also  benefited  from  the 
“Did  this  change?”  subheading 
containing  statements  that  components 
of  the  cash  to  close  changed  and  simple 
explanations  as  to  why.  The  Bureau 
incorporated  this  feedback  into  the 
design  of  the  table  and  its  choice  of 
language  to  be  used  under  the  “Did  this 
change?”  subheading,  as  applicable. 

The  proposal  stated  that  requiring 
disclosure  of  the  “Calculating  CasTi  To 
Close”  table  also  would  have 
complemented  §  1026.19(f)(l)(ii),  which 
requires  delivery  of  the  Closing 
Disclosure  three  business  days  prior  to 
consummation.  TILA  section 
128(b)(2)(D)  requires  that  a  corrected 


TILA  disclosure  be  given  to  the 
consumer  not  later  than  three  business 
days  prior  to  consummation  if  the  APR 
as  initially  disclosed  becomes 
inaccurate  and  the  Bureau  understands 
that  the  annual  percentage  rate  changes 
triggering  the  redisclosure  obligation 
occur  so  fi:equently  that  many  creditors 
currently  provide  the  corrected  TILA 
disclosure  as  a  matter  of  course  even  if 
redisclosure  is  not  required.  RESPA 
section  4  provides  that  the  RESPA 
settlement  statement  be  provided  “at  or 
before  settlement,”  however,  and  the 
Bureau  understands  that  it  typically  is 
given  the  day  of  settlement.  As 
discussed  above,  proposed 
§  1026.19(f)(l)(ii)  would  have  merged 
the  two  provisions  by  requiring  that 
consumers  be  given  the  integrated 
disclosures  three  business  days  prior  to 
consummation.  The  Bureau  stated  that, 
during  this  three-business-day  period, 
the  consumer  can  review  the  Closing 
Disclosure,  contact  the  creditor  with 
questions  regarding  the  information 
contained  on  the  Closing  Disclosure, 
and  correct  any.  errors  prior  to 
consummation.  The  proposal  stated  that 
disclosing  the  cash  to  close  amount  and 
how  it  was  calculated  three  business 
days  in  advance  of  consummation 
generally  provides  the  consumer  with  a 
three-business-day  window  to  make 
arrangements  to  have  the  necessary 
funds  available  for  the  consummation. 
The  proposal  stated  that  this  would  help 
alleviate  concerns  that,  in  some  cases, 
consumers  may  not  know  until  shortly 
before  consummation — or  even  the  day 
of  consummation — how  much  of  their 
own  funds  they  will  be  expected  to 
bring  to  the  closing  table. 

The  “Calculating  Cash  To  Close”  table 
that  would  have  been  disclosed  on  the 
Closing  Disclosure  under  §  1026. 38(i) 
would  have  consisted  of  four  columns 
and  nine  rows.  The  first  column,  which 
does  not  have  A  subheading,  would  have 
included  labels  for  the  components  of 
cash  to  close.  Total  closing  costs,  which 
would  have  been  listed  in  the  first  row, 
would  have  been  the  sum  total  of 
creditor,  third-party  settlement  service, 
and  other  transaction-related  charges 
disclosed  on  the  “Closing  Cost  Details” 
tables  on  the  Closing  Disclosure. 
Subsequent  rows  would  have  listed 
other  components  of  the  cash  to  close 
amount,  such  as  the  closing  costs  paid 
before  consummation,  closing  costs 
financed,  and  the  deposit.  These 
component  amounts  are  discussed  in 
more  detail  under  §  1026.38(i)(l) 
through  (8),  below.  The  second  column, 
under  the  subheading  “Estimate,” 
would  have  included  the  estimated 
amounts  of  cash  to  close  and  its 
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components.  These  amounts  would 
have  matched  the  estimates  given  on  the 
“Calculating  Cash  To  Close”  table  in  the 
Loan  Estimate,  which  would  have  been 
shown  to  the  nearest  whole  dollar 
amount.  The  third  column,  under  the 
subheading  “Final,”  would  have 
included  the  actual  amounts  of  the  cash 
to  close  and  its  components  without 
rounding.  In  both  the  second  and  the 
third  columns,  the  amounts  that 
increase  the  total  cash  to  close  amount 
would  have  been  shown  as  positive 
numbers,  and  the  amounts  that  reduce 
the  total  cash  to  close  amount  would 
have  been  shown  as  negative  numbers. 
The  fourth  column,  under  the 
subheading  “Did  this  change?”  would 
have  contained  in  each  row:  (1)  A 
statement,  more  prominent  than  other 
disclosures  under  proposed  §  1026. 38(i), 
as  to  whether  the  actual  amount  is 
different  from  or  increased  above  the 
estimated  amount:  and  (2)  if  the  actual 
amount  is  different  from  or  increased 
over  the  estimated  amount,  a  simple 
explanation  for  the  difference  or 
increase  along  with  cross-references  to 
other  relevant  information  disclosed  on 
the  Closing  Disclosure,  as  applicable. 

Proposed  comment  38(i)-l  would 
have  discussed  how,  under  each 
subparagraph  (hi)  of  §  1026.38(i)(l) 
through  (i)(8),  the  statement  as  to 
whether  the  “Final”  amount  disclosed 
under  each  subparagraph  (ii)  of 
§  1026.38{i)(l)  through  (i)(8)  is  greater 
than,  equal  to,  or  less  than  the 
corresponding  “Estimate”  amount 
disclosed  under  each  subparagraph  (i)  of 
§  1026.38(i)(l)  through  (i)(8)  would  have 
been  disclosed  more  prominently  than 
the  other  disclosures  under  §  1026. 38(i). 
The  proposed  comment  would  have 
clarified  that  this  more  prominent 
statement  can  take  the  form,  for 
example,  of  a  “Yes”  or  “No”  disclosed 
in  capital  letters  and  in  boldface,  as 
shown  on  the  Closing  Disclosure  form 
H-25  set  forth  in  appendix  H  to 
Regulation  Z,  the  standard  form  or 
model  form,  as  applicable,  pursuant  to 
§  1026. 38(t).  The  comment  also  would 
'  have  discussed  how,  in  the  event  a 
difference  or  an  increase  in  costs  has 
occurred,  certain  words  within  the 
neurrative  text  that  are  included  under 
the  subheading  “Did  this  change?”  Eire 
displayed  more  prominently  than  other 
disclosures,  and  gives  an  example  of 
such  a  prominent  statement. 

Proposed  comment  38(i)— 2  would 
have  described  how  a  final  amount 
shown  to  two  decimal  places  on  the 
“Calculating  Cash  to  Close”  table 
disclosed  under  proposed  §  1026. 38(i) 
could  appear  to  be  a  larger  number  than 
its  corresponding  estimate  shown  to  the 
nearest  dollar  when,  in  fact,  the 


apparent  increase  is  due  solely  to 
rounding.  The  comment  further  would 
have  clarified  that  any  statement 
disclosed  under  the  subheading  “Did 
this  change?”  as  to  whether  an  actual 
amount  is  higher  than  its  corresponding 
estimated  amount  is  based  on  the  actual, 
non-rounded  estimate  that  would  have 
been  disclosed  on  the  Loan  Estimate 
under  §  1026.37(h)  if  it  had  been  shown 
to  two  decimal  places  rather  than  a 
whole  dollar  amount.  The  propdSed 
comment  also  would  have  provided  an 
example  of  how  a  cojitrary  rule  could 
result  in  inaccurate  disclosures  of 
increases.  The  proposed  comment 
would  have  reflected  the  Bureau’s 
intention  that  the  statements  of 
increases  to  be  disclosed  under  each 
subparagraph  (iii)  under  §  1026.38(i)(l) 
through  (i)(8)  capture  true  increases 
rather  than  increases  due  solely  to 
rounding  rules. 

Proposed  comments  38(i)-3  and  —4 
would  have  provided  guidance 
regarding  the  statements  required  by 
each  of  §  1026.38(i)(4)(iii)(A), 
(i)(5)(iii)(A),  (i)(6)(iii)(A),  (i)(7)(iii)(A), 
and  (i)(8)(iii)(A)  that  the  consumer 
should  see  the  details  disclosed 
pursuant  to  another  subsection  or  other 
subsections  within  proposed  §  1026.38, 
or  that  an  amount  has  increased  or 
decreased  from  an  estimated  amount,  as 
applicable.  The  comments  would  have 
noted  that,  for  example, 

§  1026.38(i)(7)(iii)(A)  requires  a 
statement  that  the  consumer  should  see 
the  details  disclosed  pursuant  to 
§  1026.38(j)(2)(v),  and,  as  shown  on 
Closing  Disclosure  form  H-25,  that 
statement  could  read:  “See  Seller 
Credits  in  Section  L.”  These  comments 
also  provide  guidance  regarding  the 
required  statements  that  are  not 
illustrated  as  samples  in  form  H-25  of 
appendix  H. 

Commenters  stated  several  reasons  for 
why  the  Calculating  Cash  To  Close  table 
proposed  under  §  1026. 38(i)  would  not 
work  in  transactions  without  a  seller, 
including  the  disclosure  of  negative 
numbers  for  cash  received  by  the 
consumer,  and  the  different  nature  of  a 
transaction  without  a  seller.  The  Bureau 
is  addressing  the  differing  nature  of  a 
transaction  without  a  seller  by 
providing  an  alternative  Calculating 
Cash  To  Close  table  under  §  1026.38,  as 
discussed  in  the  section-by-section 
analysis  of  §  1026.38(e)  above.  However, 
the  Bureau  believes  that  negative 
numbers,  to  a  certain  extent,  are 
necessary  to  be  used  in  order  to  offset 
charges  from  credits.  One  large  non¬ 
bank  lender  commenter  stated  that  it 
was  unfair  to  require  the  creditor  to 
know  the  amoimt  of  an  earnest  money 
deposit,  payments  to  others,  and  the 


funds  for  the  consumer  in  the 
calculating  cash  to  close  table.  However, 
much,  if  not  all,  of  the  information  that 
the  commenter  cited  will  be  necessary 
to  know  and  evaluate  the  loan-to-value 
ratio  and  other  criteria  in  order  to:  (1) 
Determine  the  consumer’s  ability  to 
repay  as  required  under  §  1026.43(c):  or 
(2)  to  evaluate  the  treinsaction  for  its 
eligibility  for  government  loan  programs 
and  sale  on  the  secondary  market.  Since 
the  creditor  will  be  evaluating  this 
information  in  connection  with 
underwriting  the  loan,  the  inclusion  of 
the  information  on  the  Closing 
Disclosure  should  not  create  a 
compliance  burden. 

One  large  bank  commenter  stated  that 
there  was  no  provision  in  the 
calculating  cash  to  close  table  under 
proposed  §  1026.38(i)  to  compare  the 
charges  disclosed  on  the  Loan  Estimate 
to  the  charges  on  the  Closing  Disclosure 
iira  more  itemized  fashion,  such  as  is 
currently  disclosed  on  page.  3  of  the 
RESPA  settlement  statement.  The 
Bureau’s  consumer  testing  of  the 
integrated  disclosures  before  it  issued 
the  proposal  has  shown  that  consumers 
were  confused  about  the  disclosure  of 
the  charges  subject  to  a  tolerance  limit 
and  the  exact  extent  of  tolerance,  if  any, 
which  would  apply  to  each  charge.  See 
Kleimann  Testing  Report  at  125, 134.3°^ 
The  calculating  cash  to  close  table 
under  proposed  §  1026. 38(i)  would  have 
indicated  to  consumers  when  the 
creditor  exceeded  a  tolerance  limit.  The 
approach  tested  and  included  in 
proposed  §  1026. 38(i)  provided  clearer 
information  to  the  consumer  than  the 
type  of  breakdown  suggested  by  the 
large  bank  commenter. 

Several  national  industry  trade 
association  commenters  stated  that, 
while  the  calculating  cash  to  close  table 
was  required  to  show  when  there  was  a 
tolerance  violation  under 
§  1026.19(e)(3),  there  was  no  provision 
to  show  a  tolerance  cure.  Tolerance 
cures  at  consummation  could  be 
effectuated  by  indicating  that  the 
charge,  or  a  portion  of  a  charge,  was 
designated  a^paid  by  others  under 
proposed  §  1026.38(f),  and  thus  the  total 
amount  paid  by  the  consumer  under 
§  1026.38(i)(l)  would  be  within  the 
tolerance  limits  of  §  1026.19(e)(3).  Thus, 
the  difference  discussed  in 
§  1026.38(i)(l)(iii)(A)(2)  would  not 


3“’  A  table  entitled  “Limits  on  Increases”  was 
tested  in  subsequent  rounds,  which  also  proved  to 
be  difficult  for  consumers  to  understand.  Kleimann 
Testing  Report  at  168, 174.  The  information  was 
instead  incorporated  into  the  calculating  cash  to 
close  table.  Kleimann  Testing  Report  at  226.  The 
calculating  cash  to  close  table  subsequently  assisted 
in  consumer's  understanding  of  why  charges 
changed  and  if  they  exceeded  tolerance  limitations. 
Kleimann  Testing  Report  at  248-49,  267. 
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exceed  the  legal  limits  and  no  statement 
would  be  required  under 
§  1026.38(i)(l)(iii)(A)(3).  The 
documentation  of  a  tolerance  cure  after 
consummation  would  be  accomplished 
under  proposed  §  1026.38(h)(3),  as 
discussed  in  proposed  comment 
38(h)(3)-2.  Therefore,  the  disclosure  of 
tolerance  cures  was  already  addressed 
by  other  provisions  of  the  proposal,  all 
of  which  have  been  adopted  by  the 
Bureau.  Several  commenters  requested 
additional  guidance  on  the  statements 
that  could  be  made  in  the  column 
designated  “Did  this  change?”  The 
Bureau  has  added  additional  guidance 
in  the  commentary  and  additional 
samples  to  appendix  H  to  Regulation  Z 
to  provide  additional  guidance  related 
to  these  disclosures. 

One  title  insurance  company 
commenter  stated  that  the  amounts 
disclosed  in  the  “Estimate”  column  of. 
the  calculating  cash  to  close  table  under 
§  1026.38(i)  should  not  be  rounded,  and 
instead  the  total  unrounded  amount  of 
the  charges  that  were  the  basis  for  the 
rounded  amount  should  be  provided. 
This  could  be  problematic,  since  the 
unrounded  amounts  would  not  have 
been  disclosed  to  the  consumer  until  the 
Closing  Disclosure  was  provided.  Thus, 
the  consumer  would  not  see  the  same 
amounts  on  the  Loan  Estimate  and  the 
“Estimate”  column  of  the  calculating 
cash  to  close  table.  Accordingly,  the 
Bureau  is  adopting  §  1026.38(i)  and  its  . 
accompanying  commentary  as 
proposed.  Based  on  its  authority  under 
TILA  section  105(a),  RESPA  section 
19(a),  and  Dodd-Frank  Act  sections 
1032(a)  and,  for  residential  mortgage 
loans,  1405(b),  the  Bureau  is  requiring 
that  the  Closing  Disclosure  contain  a 
Calculating  Cash  to  Close  table  that 
highlights  the  cash  to  close  amount  and 
its  critical  components  and  compares 
those  amounts  to  the  corresponding 
disclosures  shown  on  the  Loan  Estimate 
under  §  1026.37(h).  The  Bureau  believes 
that  this  disclosure  will  effectuate  the 
purposes  of  TILA  and  RESPA  by 
facilitating  the  informed  u^  of  credit 
and  ensuring  that  consumers  are 
provided  with  greater  and  timelier 
information  on  the  costs  of  the  closing 
process.  Providing  consumers  with 
information  about  the  cash  to  close 
amount,  its  critical  components,  and 
how  such  amounts  changed  ft-om  the 
estimated  amounts  disclosed  on  the 
Loan  Estimate  helps  ensure  that  the 
features  of  the  transaction  me  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  better  understand  the 
costs,  benefits,  and  risks  associated  with 
the  transaction,  in  light  of  the  facts  and 


circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a).  The  Bureau 
also  believes  such  disclosure  will 
improve  consumers’  awareness  and 
understanding  of  residential  mortgage 
transactions,  which  is  in  the  interest  of 
consumers  and  the  public, -consistent 
with  Dodd-Frank  Act  section  1405(b). 

38(i)(l)  Total  Closing  Costs 

Proposed  §  1026.38(i)(l)(i)  and  (ii) 
would  have  required  the  disclosure  of  a 
comparison  of  the  consumer’s  estimated 
and  actual  “Total  Closing  Costs” 
amounts.  The  estimated  “Total  Closing 
Costs”  amount  would  have  been  the 
same  amount  that  is  disclosed  on  the 
Loan  Estimate  in  the  Calculating  Cash 
To  Close  table  under  proposed 
§  1026.37(h)(1).  This  amount  also  would 
have  matched  the  “Total  Closing  Costs” 
amount  that  is  disclosed  on  the  Loan 
Estimate  under  proposed 
§  1026.37(g)(6).  The  actual  “Total 
Closing  Costs”  amount  would  have  been 
the  same  amount  disclosed  on  the 
Closing  Disclosure  under  proposed 
§  1026.38(h)(1),  reduced  by  the  amount 
of  any  lender  credits  disclosed  under 
proposed  §  1026.38(h)(3).  Proposed 
comment  38(i)(l)(i)-l  would  have 
provided  guidance  regarding  the 
requirement  under  proposed 
§  1026.38(i)(l)(i)  that  the  amount 
disclosed  is  labeled  “Total  Closing 
Costs”  and  that  such  label  is 
accompanied  by  a  reference  to  the 
disclosure  of  “Total  Closing  Costs” 
under  §  1026.38(h)(1). 

Proposed  §  1026.38(i)(l)(iii)(A)  would 
have  specified  that  if  the  actual  amount 
of  “Total  Closing  Costs”  is  different 
than  the  estimated  amount  of  such  costs 
as  shown  on  the  Loan  Estimate  (unless 
the  difference  is  due  to  rounding),  the 
creditor  or  closing  agent  must  state, 
under  the  subheading  “Did  this 
chemge?,”  that  the  consumer  should  see 
the  total  loan  costs  and  total  other  costs 
subtotals  disclosed  on  the  Closing 
Disclosure  under  proposed 
§  1026.38(f)(4)  and  (g)(5),  and  must 
include  a  reference  to  such  disclosures, 
as  applicable.  This  language  was 
intended  to  direct  the  consumer  to  the 
more  detailed  itemization  on  the 
Closing  Disclosure  of  the  costs  that 
comprise  the  “Total  Closing  Costs.” 

Under  proposed  §  1026.38(i)(l)(iii)(A), 
the  creditor  or  closing  agent  also  would 
have  stated  the  dollar  amount  of  any 
excess  amount  of  closing  costs  above  the 
limitations  on  increases  in  closing  costs 
under  proposed  §  1026.19(e)(3),  if 
applicable,  along  with  language  stating 
that  the  increase  exceeds  the  legal  limits 
by  the  dollar  amount  of  the  excess.  The 
dollar  amount  that  would  have  been 
disclosed  would  have  been  required  to 


reflect  the  different  methods  of 
calculating  such  excess  amounts  under 
proposed  §  1026.19(e)(3)(i)  and  (ii). 
Proposed  comment  38(i)(l)(iii)(A)-l 
would  have  contained  examples  of  how 
to  calculate  such  excess  amounts  and 
would  have  clarified  that  because 
certain  closing  costs,  individually,  are 
subject  to  the  limitations  on  increases  in 
closing  costs  under  proposed 
§  1026.19te)(3)(i)  (e.g.,  origination  fees, 
transfer  taxes,  charges  paid  by  the 
consumer  to  an  affiliate  of  the  creditor), 
while  other  closing  costs  are  collectively 
subject  to  the  limitations  on  increases  in 
closing  costs  under  proposed 
§  1026.19(e)(3)(ii)  (e.g.,  recordation  fees, 
fees  paid  to  an  unaffiliated  third  party 
if  the  creditor  permitted  the  consumer 
to  shop  for  the  service  provider),  the 
creditor  or  closing  agent  calculates 
subtotals  for  each  type  of  excess 
amount,  and  then  adds  such  subtotals 
together  to  yield  the  dollar  amount  to  be 
disclosed  in  the  table.  The  proposed 
comment  also  would  have  clarified  that 
the  calculation  of  the  excess  amounts 
‘  above  the  limitations  on  increases  in 
closing  costs  takes  into  account  the  fact 
that  the  itemized,  estimated  closing 
costs  disclosed  on  the  Loan  Estimate 
will  not  result  in  charges  to  the 
consumer  if  the  service  is  not  actually 
provided  at  or  before  consummation, 
and  that  certain  itemized  charges  listed 
on  the  Loan  Estimate  under  the 
subheading  “Services  You  Can  Shop 
For”  may  be  subject  to  different 
limitations  depending  on  the 
circumstances.  Proposed  comments 
38(i)(l)(iii)(A)-2.i  through  -2.iii  would 
have  complemented  commentary  to 
proposed  §  1026.19(e)(3).  Pursuant  to 
proposed  §  1026.19{f)(2)(v),  the  creditor 
or  closing  agent  would  have  been 
required  to  refund  to  the  consumer  any 
such  excess  amounts  at  consummation 
or  within  30  days  thereafter. 
Accordingly,  the  Bureau  stated  its  belief 
that  this  proposed  disclosure  may  help 
the  consumer  identify  when  a  refund 
may  be  required  and  this  information 
can  be  used  by  the  consumer  to  request 
that  the  creditor  or  closing  agent 
provide  such  refund  at  consummation 
or  within  30  days  thereafter. 

The  Bureau  did  not  receive  additional 
comments  concerning  §  1026.38(i)(l). 
Accordingly,  the  Bureau  is  adopting 
§  1026.38{i)(l)  substantially  as 
proposed,  with  modifications  for  clarity, 
a  modification  of  the  subheading  of 
“Estimate”  to  “Loan  Estimate”  for 
consistency  with  form  H-25  of 
appendix  H  to  Regulation  Z,  and  a 
modification  removing  the  requirement 
to  provide  a  reference  to  “Total  Closing 
Costs”  as  duplicative  of  the 
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requirements  of  §  1026.38(t)(3).  The' 
Bureau  is  modifying  the  design  of  these 
subheadings  in  the  Closing  Disclosure 
as  discussed  in  more  detail  in  section- 
by-section  analysis  of  appendix  H 
below.  The  revised  design  uses  the 
subheading  “Loan  Estimate”  instead  of 
“Estimate”  to  increase  understanding  by 
consumers  that  the  amounts  disclosed 
in  this  column  are  those  that  were 
disclosed  on  the  Loan  Estimate.  In  the 
Bureau’s  pre-proposal  and  post-proposal 
qualitative  consumer  testing,  consumers 
were  able  to  use  the  Calculating  Cash  to 
Close  table  to  understand  their 
transactions  and  compare  the  estimated 
and  final  amounts.  See  Kleimann 
Testing  Report  at  248-9,  267-8; 
Kleimann  Post-Proposal  Testing  Report 
at  68-71.  The  Bureau  also  is  modifying 
§  1026.38(i)(l){iii){A)(3)  to  require 
specific  statements  in  the  case  that  a 
credit  is  provided  to  the  consumer 
under  §  1026.19(f)(2)(v)  to  cure  a 
tolerance  violation  under 
§  1026.19(e)(3).  These  statements  are 
illustrated  by  form  H-25(F)  of  appendix 
H  on  the  alternative  Calculating  Cash  to 
Close  table  under  §  i026.38(e),  but  are 
equivalent  to  those  required  under 
§  1026.38(i)(l)(iii)(A)(3).  The  Bureau  is 
adopting  comment  38(i)(l)(iii)(A)-3  to 
provide  guidance  regarding  these 
statements. 

38(i)(2)  Closing  Costs  Subtotal  Paid 
Before  Closing 

Proposed  §  1026.38(i)(2)  would  have 
required  the  disclosure  of  a  comparison 
of  the  estimated  and  actual  amounts  of 
the  “Total  Closing  Costs”  that  are  paid 
before  consummation  of  the  transaction. 
The  estimated  “Closing  Costs  Subtotal 
Paid  Before  Closing”  would  have  been 
required  to  be  disclosed  as  $0.  Proposed 
comment  38(i)(2)(i)-l  would  have 
clarified  that  this  requirement  is 
because  the  Loan  Estimate  does  not 
have  an  equivalent  disclosure  under 
proposed  §  1026.37(h).  The  actual 
“Closing  Costs  Subtotal  Paid  Before 
Closing”  would  have  been  the  sum  of 
the  amount  disclosed  on  J:he  Closing 
Disclosure  under  proposed 
§  1026.38(h)(2)  and  designated 
“Borrower-Paid  Before  Closing.” 
Proposed  §  1026.38(i)(2)(iii)  would  have 
specified  that  if  the  actual  amount  of 
“Closing  Costs  Subtotal  Paid  Before 
Closing”  is  different  than  the  estimated 
amount,  in  this  case  $0  (unless  the 
difference  is  due  to  rounding),  the 
creditor  or  closing  agent  must  state 
under  the  subheading  “Did  this 
change?”  that  the  consumer  paid  such 
costs  before  consummation.  This 
language  was  intended  to  remind  the 
consumer  that  he  or  she  paid  certain 
transaction  closing  costs  prior  to 


consummation  and  that  such  costs  will 
be  subtracted  from  the  actual  cash  to 
close  amount.  Proposed  comment 
38(i)(2)(iii)(B)-l  would  have  provided 
guidance  regarding  the  requirement  to 
disclose  whether  the  estimated  and  final 
amounts  are  equal. 

The  Bureau  did  not  receive  comments 
concerning  §  1026.38(i)(2).  Accordingly, 
the  Bureau  is  adopting  §  1026.38(i)(2) 
and  its  accompanying  commentary  as 
proposed,  with  modifications  for  clarity, 
and  a  modification  of  the  subheading  of 
“Estimate”  to  “Loan  Estimate”  for 
consistency  with  form  H-25  of 
appendix  H  to  Regulation  Z. 

38(i)(3)  Closing  Costs  Financed 

Proposed  §  1026.38(i)(3)  would  have 
recmired  the  disclosure  of  a  comparison 
of  me  estimated  and  actual  amounts  of 
the  “Total  Closing  Costs”  that  are 
financed.  The  estimated  “Closing  Costs 
Financed”  amount  would  have  been  the 
same  amount  that  is  disclosed  in  the 
“Calculating  Cash  to  Close”  table  iri  the 
Loan  Estimate  under  proposed 
§  1026.37(h)(2).  The  actual  “Closing 
Costs  Financed”  amount  would  have 
reflected  any  changes  to  the  amount 
previously  disclosed  on  the  Loan 
Estimate.  Proposed  §  1026.38(i)(3)(iii) 
would  have  specified  that  if  the  actual 
amount  of  “Closing  Costs  Financed”  is 
different  than  the  estimated  amount 
(unless  the  excess  is  due  to  rounding), 
the  creditor  or  closing  agent  must  state 
under  the  subheading  “Did  this* 
change?”  that  the  consumer  included 
these  closing  costs  in  the  loan  amount, 
which  increased  the  loan  amount.  The 
Bureau  believed  this  explanatory 
language  would  have  been  particularly 
helpful  ttf  consumers  for  two  reasons. 
First,  an  increase  in  closing  costs  * 
financed  may  trigger  a  sizeable  decrease 
in  the  cash  to  close,  which  in  turn  could 
create  a  false  impression  that  the  overall 
transaction  costs  to  the  consumer 
decreased.  Second,  during  consumer 
testing,  when  consumers  were  presented 
with  a  scenario  involving  a  loan  amount 
that  increased  after  delivery  of  the  Loan 
Estimate,  some  of  the  consumers  had 
difficultly  isolating  the  increase  in 
closing  costs  financed  as  the  reason  for 
the  increased  loan  amount.  See 
Kleimann  Testing  Report  at  250.  The 
Bureau  believed  this  disclosure  may 
assist  consumers  in  understanding  that 
the  financed  portion  of  the  closing  costs 
are  paid  for  through  the  loan  proceeds. 

The  Bureau  did  not  receive  comments 
concerning  §  1026.38(i)(3).  Accordingly, 
the  Bureau  is  adopting  §  1026.38(i)(3) 
and  its  accompanying  commentary  as 
proposed,  with  modifications  for  clarity, 
a  modification  of  the  subheading  of 
“Estimate”  to  “Loan  Estimate,”  and  to 


change  the  label  of  “Closing  Costs 
Financed”  to  “Closing  Costs  Financed  . 
(Paid  from  your  Loan  Amount),”  for 
consistency  with  form  H-25  of 
appendix  H  to  Regulation  Z.  In  addition 
to  the  design  modification  described 
above  under  the  section-by-section 
analysis  of  §  1026.38(i)(l),  the  Bureau  is 
modifying  the  design  of  the  Closing 
Disclosure  to  change  the  parenthetical 
in  the  label  of  Closing  Costs  Financed 
frorn  “Included  in  Loan,  Amount”  to 
“Paid  From  Your  Loan  Amount”  to 
provide  additional  clarity  regarding  the 
use  of  loan  proceeds  when  financing 
closing  costs  (as  discussed  in  more 
detail  in  section-by-section  analysis  of 
appendix  H  below).  In  the  Bureau’s 
post-proposal  qualitative  consumer 
testing,  consumers  were  able  to  use  the  - 
Calculating  Cash  to  Close  table  to 
understand  their  transactions  and 
compare  the  estimated  and  final 
amounts.  See  Kleimann  Post-Proposal 
Testing  Report  at  68-71. 

38(i)(4)  Down  Payment/Funds  From 
Borrower 

Proposed  §  1026.38(i)(4)  would  have 
required  the  disclosure  of  a  comparison 
of  the  estimated  and  actual  amounts  of 
the  “Down  Payment/Funds  from 
Borrower.”  Down  payment  and  funds 
from  borrower  are  related  concepts,  but 
down  payment  is  applicable  to  a 
transaction  that  is  a  purchase  as  defined 
in  proposed  §  1026.37(a)(9)(i),  while 
funds  from  borrower  relates  to  a 
transaction  other  than  a  purchase. 

Under  proposed  §  1026.38(i)(4)(i),  the 
estimated  “Down  Payment/Funds  from 
Borrower”  amount  would  have  been  the 
same  amount  that  is  disclosed  on  the 
“Calculating  Cash  To  Close”  table  in  the 
Loan  Estimate  under  proposed 
§  1026.37(h)(3).  Under  proposed 
§  1026.38{i)(4)(ii)(A),  in  a  transaction 
that  is  a  purchase  as  defined  in 
proposed  §  1026.37ia)(9)(i),  the  actual 
amount  of  the  “Down  Payment/Funds 
from  Borrower”  would  have  been  the 
actual  amount  of  the  difference  between 
the  purchase  price  of  the  property  and 
the  principal  amount  of  the  credit 
extended,  stated  as  a  positive  number. 
Under  proposed  §  1026.38(i)(4)(ii)(B),  in 
a  transaction  other  than  a  purchase  as 
defined  in  proposed  §  1026.37(a)(9)(i), 
the  actual  amount  of  “Down  Payment/ 
Funds  from  Borrower”  would  have  been 
determined  in  accordance  with 
§  1026.38(i)(6)(iv),  by  subtracting  from 
the  total  amount  of  all  existing  debt 
being  satisfied  in  the  real  estate  closing 
and  disclosed  under  §  1026.38(j)(l)(v) 
(except  to  the  extent  the  satisfaction  of 
such  existing  debt  is  disclosed  under 
§  1026.38(g))  the  principal  amount  of 
the  credit  extended.  If  such  calculation 
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would  have  yielded  a  positive  number, 
then  the  positive  number  is  disclosed 
under  proposed  §  1026.38(i)(4)(ii)(B): 
otherwise,  $0.00  is  disclosed. 

Proposed  comment  38(i)(4)(ii)(A)-l 
would  have  provided  an  example  of  the 
down  payment  changing  in  a  particular 
transaction.  Proposed  comment 
38(i)(4)(ii)(B)-l  would  have  provided 
further  clarification  about  how  the 
actual  “Down  Payment/Funds  from 
Borrower”  amount  is  determined  under 
proposed  §  1026.38(i)(6)(iv),  and  gives 
an  example  of  when  that  actual  amouiit 
may  change  firom  the  corresponding 
estimated  amount. 

Proposed  §  1026.38(i)(4)(iii)(A)  would 
have  specified  that  if  the  actual  amount 
of  “Down  Payment/Funds  from 
Borrower”  is  different  than  the 
estimated  amount  (unless  the  difference 
is  due  to  rounding),  the  creditor  or 
closing  agent  must  state  under  the 
subheading  “Did  this  change?”  that  the 
consumer  increased  or  decreased  the 
payment,  as  applicable,  and  also  state 
that  the  consumer  should  see  the  details 
disclosed  under  §  1026.38(j)(l)  or  (j)(2), 
as  applicable.  This  language  was 
intended  to  rerriind  the  consumer  that 
he  or  she  will  be  contributing  a  different 
amount  of  his  or  her  own  funds  toward 
the  cash  to  close,  and  therefore  must 
make  arrangements  prior  to  the  date  of 
consummation  to  procure  any  necessary 
funds.  Comment  38(i)(4)(iii)(A)-l  would 
have  clarified  the  requirement  under 
§  1026.38(i)(4)(iii)(A)  that  a  statement  be 
given  that  the  consumer  has  increased 
or  decreased  this  payment,  as 
applicable,  along  with  a  statement  that 
the  consumer  should  see  the  details 
disclosed  under  §  1026.38(j)(l)  or  {j)(2), 
as  applicable.  The  comment  would  have 
noted  that,  in  the  event  the  purchase 
price  of  the  property  increased,  that 
statement  can  read,  for  example:  “You 
increased  this  payment.  See  details  in 
Section  K.”  In  the  event  the  loan 
amount  decreased,  that  statement  can 
read,  for  example,  “You  increased  this 
payment.  See  details  in  Section  L.”  This 
language  was  intended  to  direct  the 
consumer  to  the  section  within  the 
Closing  Disclosure  containing  the 
information  that  accounts  for  the 
increase  in  the  “Down  Payment/Funds 
From  Borrower”  amount. 

The  Bureau  did  not  receive  comments 
concerning  §  1026.38(i)(4).  Accordingly, 
the  Bureau  is  adopting  §  1026.38(i)(4) 
and  its  accompanying  commentary  as 
proposed,  with  a  modification  for 
clarity,  and  a  modification  of  the 
subheading  of  “Estimate”  to  “Loan 
Estimate”  for  consistency  with  form  H- 
25  of  appendix  H  to  Regulation  Z. 


38(i)(5)  Deposit 

Proposed  §  1026.38(i)(5)  would  have 
required  the  disclosure  of  a  comparison 
of  the  estimated  and  actual  amounts  of 
the  “Deposit.”  The  estimated  “Deposit” 
amount  would  have  been  the  same 
amount  that  is  disclosed  in  the 
“Calculating  Cash  To  Close”  table  on 
the  Loan  Estimate  under  proposed 
§  1026.37(h)(4).  The  actual  “Deposit” 
amount  would  have  been  the  same 
amount  that  is  disclosed  on  the  Closing 
Disclosure  under  proposed 
§  1026.38(j)(2)(ii).  Proposed 
§  1026.38(i)(5)(iii)  would  have  specified 
that  if  the  actual  amount  of  “Deposit”  is 
different  than  the  estimated  amount 
(unless  the  difference  is  due  to 
rounding),  the  creditor  or  closing  agent 
must  state,  under  the  subheading  “DM 
this  change?,”  that  the  consumer 
increased  or  decreased  this  payment,  as 
applicable,  and  should  see  the  details 
disclosed  under  §  1026.38(j)(2)(ii).  This 
language  was  intended  to  direct  the 
consumer  to  the  section  within  the 
Closing  Disclosure  containing  the 
itemization  of  the  deposit  in  the  Closing 
Disclosure. 

The  Bureau  did  not  receive  comments 
concerning  §  1026. 38(i).  Accordingly, 
the  Bureau  is  adopting  §  1026.38(i)(5)  as 
proposed,  with  modifications  for  cleurity, 
and  a  modification  of  the  subheading  of 
“Estimate”  to  “Loan  Estimate”  for 
consistency  with  form  H-25  of 
appendix  H  to  Regulation  Z.  In  addition, 
the  Bureau  is  adopting  new  comment 
38(i)(5)-l  to  provide  additional  clarity 
regarding  the  disclosure  required  under 
§  1026.38(i)(5)  in  transactions  in  which 
there  is  no  deposit. 

38(i)(6)  Funds  for  Borrower  * 

Proposed  §  1026.38(i)(6)  would  have 
required  the  disclosure  of  a  comparison 
of  the  estimated  and  actual  amounts  of 
the  “Funds  for  Borrower.”  Like 
proposed  §  1026.37(h)(5),  this  amount 
was  intended  to  represent  generally  the 
amount  to  be  disbursed  to  the  consumer 
or  used  at  the  consumer’s  discretion  at 
consummation  of  the  transaction,  such 
as  in  cash-out  refinance  transactions. 
The  determination  of  whether  the 
transaction  will  result  in  “Funds  for 
Borrower”  would  have  been  made 
under  proposed  §  1026.38(i)(6)(iv).  The 
estimated  “Funds  for  Borrower”  amount 
disclosed  under  proposed 
§  1026.38(i)(6)(i)  would  have  been  the 
same  amount  that  is  disclosed  in  the 
“Calculating  Cash  To  Close”  table  in  the 
Loan  Estimate  under  proposed 
§  1026.37(h)(5).  Proposed 
§  1026.38(i)(6)(ii)  would  have  provided’ 
that  the  actual  “Funds  for  .Borrower” 
amount  disclosed  is  determined 


pursuant  to  proposed  §,1026.38(i)(6)(iv), 
by  subtracting  from  the  total  amount  of 
all  existing  debt  being  satisfied  in  the 
real  estate  closing  and  disclosed  under 
§  1026.38(j)(l)(v)  (except  to  the  extent 
the  satisfaction  of^uch  existing  debt  is 
disclosed  under  §  1026.38(g))  the 
principal  amount  of  the  credit  extended 
(excluding  any  amount  disclosed  under 
§  1026.38(i)(3)(ii)).  The  exclusion  of  any 
amount  disclosed  under 
§  1026.38(i)(3)(ii)  would  have  been 
necessary  since  that  amount  of  the 
credit  extended  has  already  been 
accounted  foi  in  the  cash  to  close 
calculation  by  inclusion  in  proposed 
§  1026.38(i)(3)(ii).  If  such  calculation 
yielded  a  negative  number,  then  the 
negative  number  is  disclosed  under 
proposed  §  1026.38(i)(6)(ii);  otherwise, 

$0  is  disclosed. 

Proposed  comment  38(i)(6)(ii)-l 
would  have  provided  further 
clarification  about  how  the  actual 
“Funds  for  Borrower”  amount  is 
determined  under  §  1026.38(i)(6)(iv), 
and  to  whom  such  amount  is  disbursed. 
Proposed  §  1026.38(i)(6)(iii)  would  have 
provided  that,  if  the  actual  amount  of 
“Funds  for  Borrower”  is  different  than 
the  estimated  amount  (unless  the 
difference  is  due  to  rounding),  the 
creditor  or  closing  agent  must  state  in 
the  subheading  “Did  this  change?”  that 
the  consumer’s  available  funds  from  the 
loan  amount  have  increased  or 
decreased,  as  applicable.  This  language 
was  intended  to  remind  the  consumer 
that  a  different  amount  of  loan  proceeds 
will  be  available  following  payoff  of 
existing  loans. 

The  Bureau  did  not  receive  comments 
concerning  §  1026.38(i)(6).  Accordingly, 
the  Bureau  is  adopting  §  1026.38(i)(6) 
and  its  accompanying  commentary  as 
proposed,  with  a  minor  modification  to 
indicate  that  zero  amounts  are  disclosed 
as  “SO,”  without  decimal  places 
denoting  cents,  modifications  for  clarity, 
and  a  modification  of  the  subheading  of 
“Estimate”  to  “Loan  Estimate”  for 
consistency  with  form  H-25  of 
appendix  H  to  Regulation  Z. 

38(i)(7)  Seller  Credits 

Proposed  §  1026.38(i)(7)  would  have 
required  the  disclosure  of  a  comparison 
of  the  estimated  and  actual  amounts  of 
the  “Seller  Credits.”  “Seller  Credits” 
would  have  been  described  in  proposed 
§  1026.38(j)(2)(v)  and  corresponding 
commentary.  The  estimated  “Seller 
Credits”  amount  would  have  been  the 
same  amount  that  is  disclosed  on  the 
“Calculating  Cash  to  Close”  table  in  the 
Loan  Estimate  under  proposed 
§  1026.37(h)(6).  The  actual  “Seller 
Credits”  amount  would  have  been  the 
same  amount  disclosed  on  the  Closing 


Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations  80019 


Disclosure  under  proposed 
§  1026.38(j)(2)(v).  Proposed  comment 
38(i)(7)(ii)-l  would  have  clarified  that 
the  “Final”  amount  reflects  any  change, 
following  the  delivery  of  the  Loan 
Estimate,  in  the  amount  of  funds  given 
hy  the  seller  to  the  consumer  for 
generalized  credits  for  closing  costs  or 
for  allowances  for  items  purchased 
separately,  as  distinguished  from 
payments  by  the  seller  for  items 
attributable  to  periods  of  time  prior  to 
consummation  (which  are  considered 
“Adjustments  and  Other  Credits” 
separately  disclosed  under  proposed 
§  1026.38(i)(8)). 

Proposed  §  1026.38(i){7)(iii)  would 
have  specified  that,  if  the  actual  amount 
of  “Seller  Credits”  is  different  than  the 
estimated  amount  (unless  the  difference 
is  due  to  rounding),  the  creditor  or 
closing  agent  must  state  that  fact  under 
the  subheading  “Did  this  change?,”  and 
state  that  the  consumer  should  see  the 
details  disclosed  under 
§  1026.38(j)(2)(v).  This  language  was 
intended  to  direct  the  consumer  to  the 
section  within  the  Closing  Disclosure 
containing  the  itemization  of  seller 
credits. 

The  Bureau  did  not  receive  comments 
concerning  §  1026.38(i)(7).  Accordingly, 
the  Bureau  is  adopting  §  1026.38(i)(7) 
and  its  accompanying  commentary  as 
proposed,  with  modifications  for  clarity, 
and  a  modification  of  the  subheading  of 
“Estimate”  to  “Loan  Estimate”  for 
consistency  with  form  H-25  of 
appendix  H  to  Regulation  Z. 

38(i)(8)  Adjustments  and  Other  Credits 

Proposed  §  1026.38(i)(8)  would  have 
required  the  disclosure  of  a  comparison 
of  the  estimated  and  actual  amounts  of 
the  “Adjustirtents  and  Other  Credits.” 
•“Adjustments  and  Other  Credits”  would 
have  been  described  in  proposed 
§  1026.38(j)(2)(vi)  through  (xi)  and 
corresponding  commentary.  The 
estimated  “Adjustments  and  Other 
Credits”  amount  is  the  same  amount 
that  would  have  been  disclosed  on  the 
“Calculating  Cash  to  Close”  table  in  the 
Loan  Estimate  under  proposed 
§  1026.37(h)(7).  The  actual 
“Adjustments  and  Other  Credits” 
amount  would  have  been  equal  to  the 
total  amount  of  the  adjustments  and 
other  credits  due  from  the  consumer  at 
consummation  (i.e.,  the  amounts 
disclosed  on  the  Closing  Disclosure 
under  §  1026.38(j)(l)(v)  through  (x)), 
reduced  by  the  total  amount  of  the 
adjustments  and  other  credits  already 
paid  by  or  on  behalf  of  the  consumer  at 
consummation  (i.e.,  the  amounts 
disclosed  on  the  Closing  Disclosure 
under  §  1026.38(j)(2)(vi)  through  (xi)). 
Proposed  §  1026.38(i)(8)(iii)  would  have 


specified  that  if  the  actual  amount  of 
“Adjustments  and  Other  Credits”  is 
different  than  the  estimated  amount 
(unless  the  difference  is  due  to 
rounding),  the  creditor  or  closing  agent 
must  state  that  fact  under  the 
subheading  “Did  this  change?,”  and 
state  that  the  consumer  should  see  the 
details  disclosed  under  §  1026.38(j)(l)(v) 
through  (x)  and  (j)(2)(vi)  through  (xi). 

This  language  was  intended  to  direct  the 
consumer  to  the  sections  within  the 
Closing  Disclosure  containing  the 
itemization  of  the  adjustments  and  other 
credits.  Proposed  comment  38(i)(8)(ii)-l 
would  have  given  examples  of  items 
that  may  be  adjustments  and  other 
credits,  and  would  have  clarified  that  if 
the  calculation  required  by 
§  1026.38(i)(8)(ii)  yields  a  negative 
number,  the  creditor  or  closing  agent 
discloses  it  as  such. 

One  industry  commenter  stated  that 
additional  guidance  was  needed 
concerning  the  amount  to  be  disclosed 
pursuant  to  §  1026.38(i)(8)  for 
calculations  without  a  seller,  since  the 
amounts  under  §  1026.38(j)  may  not  be 
disclosed.  An  amount  disclosed 
pursuant  to  §  1026.38(i)(8)  in 
transactions  without  a  seller  would  be 
$0  since  there  would  be  no  amount 
disclosed  under  §  1026. 38(j).  Hov/ever,  a 
creditor  can  choose  to  use  the 
alternative  calculating  cash  to  close 
table  adopted  in  §  1026.38(e)  as 
discussed  in  the  section-by-section 
analysis  of  §  1026.38(e),  above,  in  which 
case,  the  creditor  would  not  disclose  $0 
under  §  1026.38(i)(8).  The  Bureau  is 
adopting  §  1026.38(iK8)  and  its 
accompanying  commentary  as 
proposed,  with  modifications  for  clarity, 
and  a  modification  of  the  subheading  of 
“Estimate”  to  “Loan  Estimate”  for 
consistency  with  form  H-25  of 
appendix  H  to  Regulation  Z. 

38(i)(9)  Cash  To  Close 

Proposed  §  1026.38(i)(9)  would  have 
required  the  disclosure  of  a  comparison 
of  the  estimated  and  actual  amounts  of 
the  “Cash  To  Close.”  The  estimated 
“Cash  To  Close”  amount  would  have 
been  the  same  amount  that  is  disclosed 
on  the  “Calculating  Cash  To  Close” 
table  in  the  Loan  Estimate  under 
proposed  §  1026.37(h)(8)  as  “Estimated 
Cash  To  Close.”  The  actual  “Cash  To 
Close”  amount  would  have  been  the 
sum  of  the  amounts  disclosed  under 
proposed  §  1026.38(i)(l)  through  (81. 

The  label  “Cash  To  Close”  and  the 
estimated  and  actual  amounts  listed  in 
the  table  would  have  been  disclosed 
more  prominently  than  other 
disclosures  in  §  1026. 38(i),  as  a  means  pf 
emphasizing  the  importance  of  the  cash 
To  close  amount.  Proposed  comment 


38(i)(9)(ii)-l  would  have  clarified  that 
the  “Final”  amount  of  “Cash  To  Close” 
disclosed  under  §  1026.38(i)(9)(ii) 
equals  the  amount  disclcfted  on  the 
Closing  Disclosure  as  “Cash  To  Close” 
under  §  1026.38(j)(3)(iii).  The  proposed 
comment  also  would  have  clarified  that 
if  the  calculation  required  by  . 

§  1026.38(i)(9)(ii)  yielded  a  negative 
number,  the  creditor  or  closing  agent 
discloses  it  as  such.  Proposed  comment 
38(i)(9)(ii)-2  would  have  discussed  how 
the  disclosure  of  the  “Final”  amount  of 
“Cash  To  Close”  under 
§  1026.38(i)(9)(ii)  is  more  prominent 
than  the  other  disclosures  under 
§  1026.38(i)  and  would  have  clarified 
that  this  more  prominent  disclosure  can 
take  the  form,  for  example,  of  boldface, 
as  shown  on  the  Closing  Disclosure 
form  H-25(B). 

The  Bureau  did  not  receive  comments 
concerning  §  1026.38(i)(9).  Accordingly, 
the  Bureau  is  adopting  §  1026.38(i)(9) 
and  its  accompanying  commentary 
substantially  as  proposed,  with  a 
modification  of  the  subheading  of 
“Estimate”  to  “Loan  Estimate”  for 
consistency  with  form  H-25  of 
appendix  H  to  Regulation  Z  and  with  a  • 
modification  to  §  1026.38(i)(9)(U)  to 
clarify  that  the  sum  disclosed  is  the  sum 
of  the  amounts  disclosed  under  the 
subheading  “Final”  in  paragraphs  (i)(l) 
through  (i))(8)  and  not  the  sum  of  every 
amount  disclosed  in  those  paragraphs. 

38(j)  and  (k)  Summaries  of  Borrower’s 
and  Seller’s  Transactions 

Proposed  §  1026. 38(j)  and  (k)  would 
have  required  that  the  creditor  or 
closing  agent  provide  summaries  of  the 
consumer  and  seller  portions  of  the 
transaction.  Currently,  RESPA  section  4 
requires  the  settlement  agent  to  clearly 
and  conspicuously  itemize  all  charges 
imposed  upon  the  borrower  and  seller 
in  connection  with  the  settlement.  See 
12  U.S.C.  2603.  Regulation  X 
implements  these  requirements  by 
requiring  the  settlement  agent  to 
provide  summaries  of  the  consumer’s 
and  seller’s  transactions  on  the  RESPA 
settlement  statement.  See  Regulation  X 
§  1024.8  and  appendix  A.  Dodd-Frank 
Act  section  1032(f)  requires  that  the 
Bureau  propose  disclosures  that 
combine  the  disclosures  required  under 
TILA  and  RESPA  sections  4  and  5  into 
a  single,  integeated  disclosure  for 
mortgage  loan  transactions  covered 
under  TILA  and  RESPA. 

Several  comment ers  stated  that  the 
current  RESPA  settlement  statement 
number  system  should  be  retained. 
However,  the  format  required  by 
proposed  §  1026.38(t),  as  illustrated  by 
proposed  form  H-25  of  appendix  H  to 
Regulation  Z,  for  the  information 
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required  by  proposed  §  1026.38(j)  and 
(k)  contains  a  two-digit  line  numbering 
system,  in  contrast  to  the  three-digit  line 
numbering  system  for  this  information 
on  the  current  RESPA  settlement 
statement.  At  the  Bureau’s  consumer 
testing,  consumer  participants  appeared 
overwhelmed  by  the  three-  and  four¬ 
digit  line  numbers  on  prototypes  that 
contained  line  numbers  similar  to  the 
current  RESPA  settlement  statement.  As 
described  above  in  part  III,  the  Bureau 
is  also  mindful  of  the  risks  of 
information  overload  to  consumers.  The 
Bureau  believes  that  the  increased 
amount  of  numbers  on  the  page  from  the 
three-  and  four-digit  line  numbering 
system  may  detract  significantly  from 
the  consumer’s  ability  to  engage  with 
the  Closing  Disclosure.  The  prototypes 
that  the  Bureau  tested  that  contained 
only  a  two-digit  line  numbering  system 
performed  better  with  consumers,  and 
were  more  effective  at  enabling  them  to 
understand  their  actual  closing  costs 
and  the  differences  between  the 
estimated  and  actual  amounts.  In 
addition,  as  described  above  in  the 
section-by-section  analysis  of 
§  1026.38(f)  and  (g),  the  use  of  this  two-  * 
digit  line’numbering  system  for  the 
information  required  by  §  1026.38(f)  and 
(g)  allows  the  Loan  Estimate  and  Closing 
Disclosure  to  match  more  closely,  which 
the  Bureau’s  consumer  testing  indicates 
better  enables  consumers  to  understand 
their  transaction.  See  the  section-by- 
section  analysis  of  §  1026.38(f)  and  (g) 
above  for  more  detail  regarding  the  two- 
digit  line  numbering  system.  During  the 
Small  Business  Review  Panel,  several 
settlement  agents  and  one  mortgage 
company  requested  that  the  line 
numbers  from  the  current  RESPA 
settlement  statement  be  retained,  stating 
that  using  the  revised  line  numbers  in 
the  prototype  integrated  Closing 
Disclosure  would  significantly  increase 
programming  costs.  See  Small  Business 
Review  Panel  Report  at  20,  28.  Based  on 
this  feedback,  the  Bureau  sought 
comment  on  whether  the  use  of  line 
numbers  will  lower  software-related 
costs  on  industry,  and  the  exact  amount 
of  the  savings  given  the  rest  of  the 
changes  contemplated  by  this  proposal, 
while  also  improving  consumer 
understemding  of  the  loan  terms  and 
costs  at  the  consummation^f  the  credit 
transaction  and  the  closing  of  the  real 
estate  transaction. 

Commenters  did  not  provide  the 
information  sought  by  the  Bureau,  other 
than  short,  conclusory  estimates  of  costs 
associated  with  implementation  without 
discussion  of  the  potential  savings  of 
the  rest  of  the  proposed  rule.  One  title 
insurance  company  commenter  stated 


that  the  separation  of  the  Closing 
Disclosure  into  two  disclosures,  one  for 
the  consumer’s  transaction  and  one  for 
the  seller’s  transaction,  should  be 
mandatory  under  proposed  §  1026. 38(j), 
and  not  permissive  as  provided  under 
proposed  §  1026.38(t)(5)(vi)  and  (vii).  In 
proposing  §  1026.38(t)(5)(vi)  and  (vii), 
the  Bureau  sought  to  balance  privacy 
concerns  and  more  restrictive  State  law 
requirements  with  the  mandated 
combination  of  the  existing  TILA  and 
RESPA  disclosures.  This  approach  is 
consistent  with  current  RESPA 
settlement  statement  requirements.  12 
CFR  1024.9(a)(6).  Even  if  the  consumer 
and  seller  are  provided  with  separate 
disclosures,  creditors  may  still  prepare, 
or  require  that  a  settlement  agent 
prepare,  a  complete  Closing  Disclosure 
to  document  compliance  and  to  evaluate 
the  transaction  in  accordance  with 
governmental  loan  program  and 
secondary  market  requirements  to 
underwrite  the  mortgage. 

Several  commenters  stated  that  it 
would  be  easier  to  provide  two  separate 
disclosure  documents  at  consummation: 
(1)  One  representing  the  transaction 
between  the'  creditor  and  the  consumer;  • 
and  (2)  one  representing  the  transaction 
between  the  consumer  and  seller. 
However,  the  Bureau  has  found  through 
its  consumer  testing  and  in  its  analysis 
of  the  comments  received,  that  the 
inclusion  of  the  summaries  of  the 
consumer’s  and  seller’s  transactions 
enable  consumers  to  fully  provide 
effective  advance  notice  to  home  buyers 
of  settlement  costs.  See  Kleimann 
Testing  Report  at  xvii;  Kleimann 
Quantitative  Study  Report  at  67-71.  To 
sepeuate  the  Closing  Disclosure  into  two 
separate  disclosures,  one  for  the 
transaction  between  the  creditor  and 
consumer  and  another  for  the 
transaction  between  the  consumer  and 
seller  would  be  impracticable,  if  not 
impossible,  due  to  the  intertwined 
nature  of  the  two  transactions.  Without 
a  real  estate  purchase  contract,  there 
would  not  be  a  transaction  between  the 
consumer  and  the  creditor.  And, 
without  a  mortgage  loan,  there  would 
not  be  a  transaction  between  the 
consumer  and  the  seller.  Often,  costs 
associated  with  one  transaction  are 
accounted  for  or  allocated  between  the 
parties  and  have  a  direct  effect  on  the 
other  transaction.  For  example,  seller 
concessions  from  the  real  estate 
purchase  contract  can  change  the 
availability  or  terms  of  the  loan 
transaction  if  the  concessions  are  large 
enough  to  change  the  loan-to-value  ratio 
and  the  amount  of  the  consumer’s  down 
payment.  In  addition,  at  the  Bureau’s 
Quantitative  Study,  consumer 


participants  using  the  Bureau’s 
integrated  disclosures  performed 
statistically  significantly  better  at 
understanding  their  final  loan  terms  and 
costs  than  consumer  participants  using 
the  current  RESPA  settlement  statement 
and  final  TILA  disclosure.  See 
Kleimann  Quantitative  Study  Report  at 
68-9.  Accordingly,  the  Bureau  is 
adopting  §  1026.38(j)  and  (k)  with 
applicable  modifications  as  discussed 
further  below. 

In  addition  to  effectuating  Dodd- 
Frank  Act  section  1032(f),  the  Bureau 
believes  that  including  on  the  Closing 
Disclosure  summaries  of  the  consumer’s 
and  seller’s  transactions  will  effectuate 
the  purposes  of  TILA  and  RESPA  by 
promoting  the  informed  use  of  credit 
and  more  effective  advance  notice  to 
home  buyers  and  sellers  of  settlement 
costs,  respectively.  The  summaries  will 
assist  consumers  in  understanding  of 
the  resolution  of  their  legal  obligations 
to  sellers  under  the  terms  of  the  sales 
contract  for  the  property  which  will  be 
used  to  secure  the  credit  extended  to 
facilitate  the  purchase.  The  summaries 
also  will  assist  sellers  in  understanding 
the  charges  they  are  required  to  pay 
under  the  sales  contract.  Moreover, 
consistent  with  section  1032(a)  of  the 
Dodd-Frank  Act,  the  addition  of  the 
summaries  of  the  consumer’s  and 
seller’s  transactions  will  ensure  that  the 
features  of  consumer  credit  transactions 
secured  by  real  property  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
product  or  service,  in  light  of  the  facts 
and  circumstances.  Therefore,  the 
Bureau  is  exercising  its  authority  under 
TILA  section  105(a),  RESPA  section 
19(a),  and  Dodd-Frank  Act  section 
1032(a)  to  require  the  creditor  or  closing 
agent  to  provide  the  summaries  of  the  . 
consumer’s  and  seller’s  transactions  that 
are  currently  provided  in  the  RESPA 
settlement  statement.  The  required 
information  regarding  the  consumer’s 
transaction  is  set  forth  in  §  1026.38(j) 
and  the  required  information  regarding 
the  seller’s  transaction  is  set  forth  in 
§  1026. 38(k).  Furthermore,  for  the 
reasons  stated  above,  the  rule  is  in  the 
interest  of  consumers  and  in  the  public 
interest,  consistent  with  Dodd-Frank 
Act  section  1405(b). 

38(j)  Summary  of  Borrower’s 
Transaction 

Proposed  §  1026. 38(j)  would  have 
required  that  the  creditor  or  closing 
agent  provide  the  summaries  of  the 
consumer’s  and  seller’s  transactions  in 
separate  tables  under  the  heading 
“Summaries  of  Transactions’’  with  a 
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statement  that  the  purpose  of  the  table 
is  to  summarize  the  transaction. 

Proposed  §  1026, 38(j)  also  would  have 
listed  the  information  that  must  be 
provided  under  the  subheading 
“Borrower’s  Transaction.”  Proposed 
comment  38(j)-l  would  have  clarified 
that  it  is  permissible  to  give  two 
separate  Closing  Disclosures  to  the 
consumer  and  seller.  This  comment 
would  have  incorporated  guidance 
provided  in  the  HUD  RESPA  FAQs  p. 

44,  #4  (“HUD-1 — General”).  Comment 
38(j)-2  would  have  clarified  that 
additional  lines  can  be  added  to  the 
Closing  Disclosure  to  show  customary 
recitals  and  information  used  locally  in 
real  estate  closings.  This  comment 
would  have  incorporated  guidance 
provided  in  HUD  RESPA  FAQs  p.  44,  #5 
and  #10  (“HUD-1 — General”).  Proposed 
comment  38(j)-3  would  have  clarified 
that  the  amounts  disclosed  under  the 
following  provisions  of  proposed 
§  1026. 38(j)  are  the  same  as  the  amounts 
disclosed  under  the  corresponding 
provisions  of  proposed  §  1026. 38(k): 
proposed  §  1026.38(j)(l)(ii)  and 
proposed  §  1026.38(k)(l)(ii);  proposed 
§  1026.38(j)(l)(iii)  and  proposed 
§  1026.38(k)(l)(iii);  if  the  amount 
disclosed  under  proposed 
§  1026.38(j)(l)(v)  is  attributable  to 
contractual  adjustments  between  the 
consumer  and  seller,  proposed 
§  1026.38(j)(l)(v)  and  proposed 
§  1026.38(k)(l)(iv):  proposed 
§  1026.38(j)(l)(vii)  and  propH}sed 
§  1026.38(k)(l)(vi);  proposed 
§  1026.38(i)(l)(viii)  and  proposed 
§  1026.38(k)(l)(vii):  proposed 
§  1026.38(j)(l)(ix)  and  proposed 
§  1026.38(k)(l)(viii);  proposed 
§  1026.38(j)(l)(x)  and  proposed 
§  1026.38(k)(l)(ix);  proposed 
§  1026.38(j)(2)(iv)  and  proposed 
§  1026.38(k)(2)(iv);  proposed 
§  1026.38{j)(2)(v)  and  proposed 
§  1026.38(k)(2)(vii);  proposed 
§  1026.38(j)(2)(viii)  and  proposed 
§  1026.38(k)(2)(x);  proposed 
§  1026.38(j)(2)(ix)  and  proposed 
§  1026.38(k)(2)(xi);  proposed 
§  1026.38(j)(2)(x)  and  proposed 
§  1026.38(k)(2)(xii);  and  proposed 
§  1026.38(j)(2)(xi)  and  proposed 
§  1026.38(k)(2)(xiii).  Tlxe  Bureau  did  not 
receive  comments  on  §  1026.38(j), 
generally.  Accordingly,  the  Bureau  is 
adopting  §  1026. 38(j)  and  its 
accompanying  commentary  as 
proposed,  with  modifications  for  clarity 
and  as  specifically  discussed  below. 

38(j)(l)  Itemization  of  Amounts  Due 
From  Borrower 

Proposed  §  1026.38(j)(l)(i)  would 
have  required  the  credifot  or  closing 
agent  to  disclose  the  label  “Due  from 
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Borrower  at  Closing”  and  the  total 
amount  due  fi’om  the  consumer  at 
closing,  calculated  as  the  sum  of  items 
required  to  be  disclosed  under  proposed 
§  1026.38(j)(l)(ii)  through  (x),  excluding 
items  paid  from  funds  other  than 
closing  funds  defined  under  proposed 
§  1026.38(j)(4)(i).  Below  this  label 
proposed  §  1026.38(j)(ii)  would  have 
required  the  creditor  or  closing  agent  to 
provide  a  reference  to  the  sale  price  of 
the  property  and  the  amount  of  the 
contract  sales  price  of  the  property 
being  sold,  excluding  the  price  of  any 
items  of  tangible  personal  property  if 
the  consumer  and  seller  have  agreed  to 
a  separate  price  for  such  items.  In 
addition,  below  the  same  label,  a 
refereilce  to  the  subtotal  of  closing  costs 
paid  at  closing  by  the  consumer  with 
adjustments  for  items  paid  by  the  seller 
in  advance  also  would  have  been 
required  to  be  provided  by  the  creditor 
or  closing  agent.  Proposed  comment 
38(j)(l)(ii)-l  would  have  clarified  that, 
for  purposes  of  this  disclosure,  personal 
property  is  defined  by  State  law,  but 
could  include  such  items  as  carpets, 
drapes,  and  appliances.  Manufactured 
homes  would  not  have  been  considered 
personal  property  for  pinposes  of 
proposed  §  1026.38(j)(l)(ii).  This 
comment  would  have  incorporated 
guidance  currently  provided  in  the 
instructions  for  RESPA  settlement 
statement  line  102  in  appendix  A  to 
Regulation  X.  Proposed 
§  1026.38(j)(l)(iii)  would  have  required 
the  creditor  or  closing  agent  to  provide 
a  reference  to  the  sales  price  of  any 
tangible' personal  property  included  in 
the  sale  that  is  not  included  in  the  sales 
price  disclosed  under  proposed 
§1026.38(j)(l)(ii). 

Proposed  §  1026.38(j)(l)(iv)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  the 
subtotal  of  closing  costs  paid  at  closing 
by  the  consumer  and  to  disclose  the 
amount  of  closing  costs  paid  by  the 
consumer  at  closing.  Proposed 
§  1026.38(j)(l)(v)  would  have  required 
the  creditor  or  closing  agent  to  describe 
and  disclose  the  amount  of  any 
additional  items  that  the  seller  has 
already  paid  but  are  attributable  to  a 
time  after  closing  and  therefore  will  be 
used  by  the  consumer.  Also,  proposed 
§  1026.38(j)(l)(v)  would  have  required  a 
description  and  the  cost  of  any  other 
items  owed  by  the  consumer  not 
otherwise  disclosed  under  proposed 
§  1026.38(f),  (g),  or  (j).  Proposed 
comment  38(j)(l)(v)-l  would  have 
clarified  that  items  described  and 
disclosed  under  §  1026.38(j)(v)  can 
include;  any  balance  in  the  seller’s 
reserve  account  held  in  connection  with 
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an  existing  loan,  if  assigned  to  the 
consumer  in  a  loan  assumption  case; 
any  rent  the  consumer  would  collect 
after  closing  for  a  time  period  prior  to 
closing;  or  the  treatment  of  a  secvuity 
deposit.  Proposed  comment  38(j)(l)(v)- 
2  would  have  clarified  costs  owed  by 
the  consumer  not  otherwise  disclosed 
under  proposed  §  1026.38(f),  (g),  or  (j) 
will  not  have  a  parallel  amount 
disclosed  under  proposed 
§  1026.38(k)(l)(iv). 

-  Proposed  §  1026.38(j)(l)(vi)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to 
adjustments  paid  by  the  seller  in 
advance.  Proposed  §1026.38(j)(l)(vii) 
would  have  required  the  creditor  or 
closing  agent  to  provide  a  reference  to 
city/town  taxes,  the  time  period  that  the 
consumer  is  responsible  to  reimburse 
the  seller  for  any  such  prepaid  taxes, 
and  the  prorated  amount  of  any  such 
prepaid  taxes  due  from  the  consumer  at 
closing.  Proposed  §  1026.38(j)(l)(viii) 
would  have  required  the  creditor  or 
closing  agent  to  provide  a  reference  to 
county  taxes,  the  time  period  that  the 
consumer  is  responsible  for  reimbursing  • 
the  seller  for  any  such  prepaid  taxes, 
and  the  prorated  amount  of  any  such 
prepaid  taxes  due  from  the  consumer  at 
closing.  Proposed  §  1026.38(j)(l)(ix) 
would  have  required  the  creditor  or 
closing  agent  to  provide  a  reference  to 
assessments,  the  time  period  that  the 
consumer  is  responsible  for  reimbursing 
the  seller  for  any  such  prepaid 
assessments,  and  the  prorated  amount  of 
any  such  prepaid  assessment  due  from 
the  consumer  at  closing.  Proposed 
§  1026.38(j)(l)(x)  would  have  required 
the  creditor  or  closing  agent  to  provide 
a  description  ^d  amount  of  any 
additional  items  paid  by  the  seller  prior 
to  closing  that  are  due  from  the 
consumer  at  closing.  Proposed  comment 
38(j)(l)(x)-l  would  have  clarified  that 
amounts  disclosed  under  proposed 
§  1026.38(j)(l)(x)  could  be  for  additional 
taxes  not  disclosed  under  proposed 
§  1026.38(j)(l)(vii)  and  (viii),  flood  and 
hazard  insurance  premiums  where  the 
consumer  is  being  substituted  as  an 
insured  under  the  same  policy, 
mqrtgage  insurance  in  loan 
assumptions,  planned  unit  development 
or  condominium  association 
assessments  paid  in  advance,  fuel  or 
other  supplies  on  hand  purchased  by 
the  seller  which  the  consumer  will  use 
when  consumer  takes  possession  of  the 
property,  and  ground  rent  paid  in 
advance.  This  comment  would  have 
incorporated  instructions  for  RESPA 
settlement  statement  lines  106-112  in 
appendix  A  to  Regulation  X. 

The  Bureau  did  not  receive  comments 
concerning  the  required  disclosures 
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under  proposed  §  1026.38(j)(l). 
Accordingly,  the  Bureau  is  adopting 
§  1026.38{j)(l)  and  its  accompanying 
commentary  as  proposed,  with  a  minor 
modification  to  the  label  under 
§  1026.38(j)(l)(iv)  to  conform  to  form  H- 
25. 

38(j)(2)  Itemization  of  Amounts  Already 
Paid  by  or  on  Behalf  of  Borrower 

Proposed  §  1026.38(ji)(2)(i)  would 
have  required  the  creoitor  or  closing 
agent  to  disclose  the  label  “Paid  Already 
by  or  on  Behalf  of  Borrower  at  Closing” 
and  the  total  amount  paid  by  or  on 
behalf  of  the  consumer  prior  to  closing, 
calculated  as  the  sum  of  items  required 
to  be  disclosed  under  §  1026.38(j)(2)(ii) 
through  (xi),  excluding  items  paid  from 
funds  other  than  closing  funds  defined 
under  §  1026.38(j)(4)(i).  Below  this 
label,  §  1026.38(j)(2){ii)  would  have 
required  the  creditor  or  closing  agent  to 
provide  a  reference  to  the  amount  of  the 
deposit,  the  consumer’s  loan  amount, 
the  existing  loans  assumed  or  taken 
subject  to  at  closing,  seller  credit,  other 
credits,  and- adjustments  for  items 
unpaid  by  seller.  Proposed  comment 
38(j){2)(ii)-l  would  have  clarified  that 
the  deposit  is  any  amount  paid  into  a 
trust  account  by  the  consumer  under  the 
contract  of  sale  for  real  estate.  This 
would  have  been  a  change  fi'om  the 
current  definition  of  deposit  in  the 
instructions  for  RESPA  settlement 
statement  line  201  in  appendix  A  to 
Regulation  X,  that  define  the  deposit  as 
any  amount  paid  against  the  sales  price 
prior  to  settlement,  because  the  amount 
of  the  down  payment  or  funds  fi-om  the 
consumer  disclosed  under 
§  1026.38(i){4)  may  also  be  paid  prior  to 
closing.  To  differentiate  between  the 
down  payment  amount  and  the  deposit 
amount  in  §  1026.38(i)(4),  the  amount  of 
the  deposit  would  have  needed  to  be 
specified  separately  from  other 
payments  by  the  consumer  against  the 
sales  price  prior  to  closing.  Proposed 
comment  38(j)(2)(ii)-2  would  have 
clarified  that  the  amount  of  the  deposit 
should  be  reduced  by  a  commensurate 
amount  if  any  of  the  deposit  is  used  to 
pay  for  a  closing  cost  before  closing. 
Instead,  the  charge  for  the  closing  cos^ 
paid  from  the  deposit  would  have  been 
designated  as  borrower-paid  before 
closing  under  §  1026.38(f)(1)  or  (g)(1),  as 
applicable. 

Proposed  §  1026.38(j)(2)(iii)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  the 
principal  amount  of  the  consumer’s  new 
loan  and  the  amount  of  the  new  loan 
made  by  the  creditor  or  the  amount  of 
the  first  user  loan.  Proposed  comment 
38(j)(2^(iii)-l  would  have  clarified  that 
the  first  user  loan  amount  disclosed 


under  §  1026.38(j)(2)(iii)  is  used  to 
finance  construction  of  a  new  structure 
or  purchase  of  a  manufactured  home 
and  that  how  to  disclose  a  first  user  loan 
will  depend  on  whether  it  is  known  if 
the  manufactured  home  will  be 
considered  real  property  at  the  time  of 
consummation.  This  comment  would 
have  incorporated  guidance  currently 
provided  in  the  instructions  for  RESPA 
•settlement  statement  line  202  in 
appendix  A  to  Regulation  X  and  HUD 
RESPA  FAQs  p.  47,  #2  (“HUD-1—200 
series”). 

Proposed  §  1026.38(j)(2)(iv)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  existing 
loans  assumed  or  taken  subject  to  at 
closing  by  the  consumer  and  the  amount 
of  those  loans.  Proposed  comment 
38(j)(2)(iv)-l  would  have  clarified  that 
the  amount  that  must  be  disclosed 
under  proposed  §  102iB.38(j)(2)(iv)  is  the 
outstanding  amount  of  any  loan  that  the 
consumer  is  assuniing,  or  subject  to 
which  the  consumer  is  taking  title  to  the 
property.  This  comment  would  have 
incorporated  guidance  currently 
provided  in  the  instructions  for  RESPA 
settlement  statement  line  203  in 
appendix  A  to  Regulation  X.  One  title 
insurance  company  commenter  stated 
lhat  when  multiple  loans  are  being 
assumed,  each  loan  should  have  a 
separate  itemization.  However,  an 
additional  itemization  for  each  loan  is 
not  necessary  for  assumed  loans,  as  an 
aggregate  amount  is  sufficient  to 
describe  the  nature  of  the  transaction 
between  the  consumer  and  seller. 
Accordingly,  the  Bureau  is  adopting 
§  1026.38{j)(2)(iv),  and  comment 
38(j)(2)(iv)-l  substantially  as  proposed  . 
with  modifications  to  clarify  that  the  • 
total  of  all  loans  being  assumed  by  the 
consumer  is  disclosed  under 
§  1026.38(j)(2)(iv). 

Proposed  §  1026.38(j)(2)(v)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  seller 
credits  and  the  total  amount  of  money 
that  the  seller  will  provide  in  a  lump 
sum  at  closing  for  closing  costs, 
designated  borrower-paid  at  or  before 
closing,  as  disclosed  under  proposed 
§  1026.38(f)(1)  and  (g)(1),  as  applicable. 
Proposed  comment  38(j)(2)(v)-l  would 
have  clarified  that  any  amount  disclosed 
under  §  1026.38(j)(2)(v)  is  for 
generalized  seller  credits,  and  that  seller 
credits  attributable  to  a  specific  closing 
cost  would  be  designated  “seller-paid” 
under  §  1026.38(f)(1)  or  (g)(1),  as 
applicable.  Proposed  comment 
38{j)(2)(v)-2  would  have  clarified  that 
any  other  obligations  of  the  seller  to  be 
paid  directly  to  the  consumer,  such  as 
for  issues  identified  at  a  walk-through  of 
the  property  prior  to  closing,  are 


disclosed  under  proposed 
§  1026.38(j)(2)(v). 

Proposed  §  1026.38(j)(2)(vi)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  other 
credits  and  the  amount  of  items  paid  by 
or  on  behalf  of  the  consumer  and  not 
otherwise  disclosed  under  proposed 
§1026.38(j)(2),  (f)(1),  (g)(1),  or  (h)(3). 
Proposed  comment  38(j)(2)(vi)-l  would 
have  clarified  that  any  amounts 
disclosed  under  proposed 
§  1026.38(j)(2)(vi)  are  for  other  credits 
from  parties  other  than  the  seller  or 
creditor,  but  credits  attributable  to  a 
specific  closing  cost  would  be  reflected 
with  a  paid  by  other  party  designation 
under  proposed  §  1026.38(f)(1)  or  (g)(1). 
For  example,  a  credit  from  a  real  estate 
agent  would  have  been  listed  as  a  credit 
along  with  a  description  of  the  rebate 
and  include  the  name  of  the  party  giving 
the  credit.  This  comment  would  have 
incorporate'd  guidance  provided  by 
HUD  RESPA  FAQs  p.  47-48,  #4  (“HUD- 
1 — 200  series”). 

Proposed  comment  38(j)(2)(vi)-2 
would  have  clarified  that  any  amounts 
disclosed  under  §  1026.38(j){2)(vi)  can 
also  be  used  for  disclosing  subordinate 
financing  proceeds.  For  subordinate 
financing,  the  principal  amount  of  the 
loan  would  have  been  required  to  be 
disclosed  with  a  brief  explanation.  If  the 
net  proceeds  of  the  loan  are  less  than 
the  principal  amount,  the  net  proceeds 
could  have  been  listed  on  the  same  lines 
as  the  principal  amount.  This  comment 
would  have  incorporated  guidance 
provided  by  the  instructions  for  RESPA 
settlement  statement  lines  204  to  209  in 
appendix  A  to  Regulation  X  and  the 
HUD  RESPA  Roundup  dated  December 
2010. 

Proposed  comment  38(j)(2)(vi)-3 
would  have  clarified  that  any  amounts 
disclosed  under  proposed 
§  1026.38(j)(2)(vi)  can  also  be  used  for 
the  disclosure  of  satisfaction  of  existing 
subordinate  liens  by  the  consumer.  Any 
amounts  paid  to  satisfy  existing 
subordinate  liens  by  the  consumer  with 
funds  outside  of  closing  funds  would 
have  been  required  to  be  disclosed  with 
a  statement  that  Such  amounts  were 
paid  outside  of  closing  under 
§  1026.38(j)(4).  This  comment  would 
have  incorporated  guidance  provided  by  ’ 
the  instructions  for  completing  the 
RESPA  settlement  disclosure  lines  204 
to  209  in  appendix  A  to  Regulation  X 
and  the  HUD  RESPA  Roundup  dated 
September  2010. 

Proposed  comment  38(j)(2)(vi)— 4 
would  have  clarified  that  any  amounts 
disclosed  under  proposed 
§  1026.38(j)(2)(vi)  can  also  be  used  for 
disclosing  a  transferred  escrow  balance 
in  a  refinance  transaction  as  a  credit 
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along  with  a  description  of  the 
transferred  escrow  balance.  This 
comment  would  have  incorporated 
guidance  provided  by  the  HUD  RESPA 
FAQs  p.  47,  #3  (“HUD-1 — 200  series”). 
Proposed  comment  38(j)(2)(vi)-5  would 
have  clarified  that  any  amounts 
disclosed  under  §  1026.38(j)(2)(vi)  can 
also  be  used  for  gift  funds  provided  on 
the  consumer’s  behalf  by  parties  not 
otherwise  associated  with  the 
transaction. 

Several  commenters  stated  that 
additional  guidance  was  needed 
concerning  whether  a  rebate  or  refund 
from  any  mortgage  insurance  premium 
after  the  payoff  of  an  existing  loan 
would  be  disclosed  under  proposed 
§  1026.38(j)(2){vi).  The  Bureau  does  not 
believe  additional  guidance  is  necessary 
in  specific  relation  to  a  rebate  or  refund 
from  any  mortgage  insurance  premium 
after  the  payoff  of  an  existing  loan 
because  the  separate  disclosu^  of  such 
a  rebate  or  refund  will  depend  on  how 
the  government  agency  or  the  mortgage 
insurer  provides  the  rebate  or  refund.  In 
some  instances,  the  amount  of  the 
premium  collected  during  the 
consummation  of  the  transaction  will  be 
reduced  by  the  amount  of  the  rebate  or 
refund,  making  any  separate  disclosure 
under  proposed  §  1026.38(j)(2){vi) 
redundant  and  confusing  to  the 
consumer.  In  other  instances,  the  rebate 
or  refund  would  be  sent  to  the  consumer 
at  an  indefinite  time  after 
consummation,  i.e.,  after  the  funds 
sufficient  to  satisfy  the  debt  were 
received  and  have  cleared.  This  would 
mandate  an  additional,  subsequent 
provision  of  the  Closing  Disclosure  to 
inform  the  consumer  that  she  received 
a  check  that  likely  was  already 
deposited.  Such  a  result  would  seem  to 
provide  little  information  or 
understanding  of  the  transaction  to  the 
consumer.  The  only  instance  where  the 
rebate  or  refund  would  be  disclosed  to 
the  consumer  is  where  the  government 
agency  or  mortgage  insurer  is  sending 
the  rebate  or  refund  to  the  closing  agent 
to  be  used  to  reduce  the  amount  due 
from  the  consumer  at  consummation.  In 
that  event,  the  rebate  or  refund  can  be 
disclosed  as  any  other  credit  from  a 
party  other  than  the  creditor  or  seller 
under  proposed  §  1026.38(j)(2)(vi). 
Accordingly,  the  Bureau  is  adopting 
§  1026.38(j)(2)(vi)  and  its  accompanying 
commentary  as  proposed. 

Proposed  §  1026.38(j)(2)(vii)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to 
adjustments  for  items  unpaid  by  the 
seller.  Proposed  §  1026.38(j){2)(viii) 
would  have  required  the  creditor  or 
closing  agent  to  provide  a  reference  to 
city/town  taxes,  the  time  period  that  the 


seller  is  responsible  for  the  payment  of 
any  such  unpaid  taxes,  and  the  prorated 
amount  of  any  such  taxes  due  from  the 
seller  at  closing.  Proposed 
§  1026.38(j){2)(ix)  would  have  required 
the  creditor  or  closing  agent  to  provide 
a  reference  to  county  taxes,  the  time 
period  that  the  seller  is  responsible  for 
the  payment  of  any  such  unpaid  taxes, 
and  the  prorated  amount  of  any  such 
unpaid  taxes  due  ft-om  the  seller  at 
closing.  Proposed  §  1026.38(j)(2)(x) 
would  have  required  the  creditor  or  . 
closing  agent  to  provide  a  reference  to 
assessments,  the  time  period  that  the 
'  seller  is  responsible  for  paying  any  such 
unpaid  taxes,  and  the  prorated  amount 
of  any  such  unpaid  assessments  due  * 
from  the  seller  at  closing. 

Proposed  §  1026.38(j)(2){xi)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  description  and  the 
amount  of  any  additional  items  which 
have  not  yet  been  paid  and  which  the 
consumer  is  expected  to  pay,  but  which 
are  attributable  to  a  period  of  time  prior 
to  closing.  Proposed  comment 
38(j)(2)(xi)-l  would  have  clarified  that 
any  amounts  disclosed  under  proposed 
§  1026.38(j)(2)(xi)  are  for  other  items  not 
paid  by  the  seller,  such  as  utilities  used 
by  the  seller,  rent  collected  in  advance 
by  the  seller  from  a  tenant  for  a  period 
extending  beyond  the  closing  date,  and 
interest  on  loan  assumptions. 

The  Bureau  did  not  receive  comments 
concerning  proposed  §  1026.38(j){2), 
except  to  the  extent  already  discussed  in 
relation  to  §  1026.38(j)(2)(iv)  and  (vi), 
above.  Accordingly,  the  Bureau  is 
adopting  §  1026.38(j)(2)  and  its 
accompanying  commentary, 
substantially  as  proposed  with  the 
mocfifications  to  comment  38(j)(2)(iv)-l 
discussed  above  and  a  minor 
modification  to  the  label  required  under 
§  1026.38(j)(2)(iii)  to  conform  with  form 
H-25. 

38(j)(3)  Calculation  of  Borrower’s 
Transaction 

Proposed  §  1026.38(j)(3)  would  have 
required  the  creditor  or  closing  agent  to 
disclose  the  label  “Calculation.” 
Proposed  §  1026.38{j)(3)(i)  would  have 
required  the  creditor  or  closing  agent  to 
provide  a  reference  to  the  total  amount 
due  from  the  consumer  at  closing  under 
§  1026.38(j)(l)(i).  Proposed 
§  1026.38(j)(3)(ii)  would  have  required 
the  creditor  or  closing  agent  to  provide 
a  reference  to  the  total  amount  already 
paid  by  or  on  behalf  of  the  consumer  at 
closing  as  a  negative  number  under 
§1026.38(j)(2)(i). 

Proposed  §  1026.38{j)(3)(iii)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  cash  to 
close,  a  statement  of  whether  the 


disclosed  amount  is  due  from  or  to  the 
consumer,  and  the  amount  due  from  or 
to  the  consumer  at  closing.  Proposed 
comment  38(j)(3)(iii)-l  would  have 
clarified  that  the  creditor  or  closing 
agent  must  state  either  the  cash  required 
from  the  consumer  at  closing,  or  cash 
payable  to  the  consumer  at  closing. 
Proposed  comment  38(j)(3)(iii)-2  would 
have  clarified  that  the  amount  disclosed 
under  proposed  §  1026.38(j){3Kiii)  is  the 
sum  of  the  amounts  disclosed  under 
proposed  §  1026.38(j)(3)(i)  and  (ii).  If  the 
result  is  positive,  the  amount  would  be 
due  from  the  consumer.  If  the  rpsult  is 
negative,  the  amount  would  be  due  to 
the  consumer. 

The  Bureau  did  not  receive  comments 
concerning  the  required  dis.closures 
under  §  1026.38(j)(3).  Accordingly,  the 
Bureau  is  adopting  §  1026.38(j){3)  and 
its  accompanying  commentary  as 
proposed. 

38(j){4)  Items  Paid  Outside  of  Closing 
Funds 

Proposed  §  1026.38(j){4)(i)  would 
have  required  the  creditor  or  closing 
agent  to  state  amounts  paid  outside  of 
closing  with  the  phrase  “paid  outside 
closing”  or  “P.O.C.”  Proposed  comment 
38(j)(4)(i)-l  would  have  clarified  that 
any  charges  not  paid  from  closing  funds 
but  otherwise  disclosed  under 
§  1026.38(j)  must  be  marked  with  the 
designation  “paid  outside  of  closing”  or 
“P.O.C.”  with  a  designation  of  the  party 
making  the  payment.  This  comment 
would  have  incorporated  guidance 
provided  by  the  general  instructions  for 
the  RESPA  settlement  statement  in 
appendix  A  to  Regulation  X.  Proposed 
comment  38(j)(4)(i)— 2  would  have 
clarified  that  charges  paid  outside  of 
closing  funds  are  not  included  in 
computing  totals  under  proposed 
§  1026.38(1).  Proposed  §  1026.38  (j)(4)(ii) 
would  have  defined  closing  funds  to 
mean  funds  collected  and  disbursed  at 
closing  for  purposes  of  proposed 
§  1026. 38(j).  The  Bureau  did  not  receive 
comments  concerning  the  requirements 
of  proposed  §  1026.38(j)(4). 

Accordingly,  the  Bureau  is  adopting 
§  1026.38(j)(l)  and  its  accompanying  * 
commentary  as  proposed. 

38(k)  Summary  of  Seller’s  Transaction 

Proposed  §  1026. 38(k)  would  have 
required  that  the  creditor  or  closing 
agent  provide  a  summary  of  the  seller’s 
transaction  in  a  separate  table  under  the 
heading  “Summaries  of  Transactions” 
required  under  §  1026. 38(j).  Proposed 
§.1026. 38(k)  also  would  have  listed  the 
information  that  must  be  provided 
under  the  subheading  “Seller’s 
Transaction.”  Proposed  comment  38(k)— 
1  would  have  clarified  that  proposed 
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§  1026.38(k)  does  not  apply  in  a 
transaction  where  there  is  no  seller, 
such  as  a  refinance  transaction. 

Proposed  comment  38(k)-2  would  have 
clarified  that  proposed  §  1026.38(k) 
refers  to  comment  38(j)-2  related  to  the 
use  of  addenda  to  the  Closing 
Disclosure.  Proposed  comment  38(k)-3 
would  have  referred  to  comment  38{j)- 
3  for  guidance  that  the  eimounts 
disclosed  under  certain  provisions  of 
proposed  §  1026.38(k)  are  the  same  as 
the  amounts  disclosed  under  certain 
provisions  of  proposed  §  1026.38(j). 

The  Bureau  did  not  receive  comments 
concerning  the  required  disclosures 
under  §  1026.38(k),  other  than  described 
below.  Accordingly,  the  Bureau  is 
adopting  §  1026.38(k)  and  its 
accompanying  commentary,  with 
modifications  for  clarity  and  as 
discussed  below,  as  proposed  with  a 
minor  modification  for  clarity. 

38(k)(l)  Itemization  of  Amounts  Due  to 
Seller 

Proposed  §  1026.38(k)(l)(i)  would 
have  required  the  creditor  or  closing 
agent  to  disclose  the  label  “Due  to  Seller 
at  Closing”  und  the  total  amount  due  to 
the  seller  at  closing,  calculated  as  the 
sum  of  items  required  to  be  disclosed 
under  proposed  §  1026.38(k)(l)(ii) 
through  (ix),  excluding  items  paid  fi’om 
funds  other  than  closing  funds  as 
described  in  proposed  §  1026.38(k)(4)(i). 
Below  this  label,  §  1026.38(k)(l)(ii) 
would  have  required  the  creditor  or 
closing  agent  to  provide  a  reference  to 
the  sale  price  of  the  property  and  the 
amount  of  the  real  estate  contract  sales 
price  of  the  property  being  sold, 
excluding  the  price  of  any  items  of 
tangible  personal  property  if  the 
consumer  and  seller  have  agreed  to  a 
separate  price  for  such  items.  In 
addition,  below  the  same  subheading,  a 
reference  for  adjustments  for  items  paid 
by  seller  in  advance  also  would  have 
bwn  required  to  be  provided  by  the 
creditor  or  closing  agent. 

Proposed  §  1026.38(k)(l)(iii)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  the  sale 
price  of  any  personal  property  included 
in  the  sale  emd  the  amount  of  the  sale 
price  of  any  personal  property  excluded 
•from  the  contract  sales  price  under 
proposed  §  1026.38(k)(ii).  Proposed 
comment  38(k){l)(iii)-l  would  have 
clarified  that  guidance  regarding  the 
classification  of  personal  property  is 
provided  at  proposed  §'1026.38(j)(l)(ii) 
and  proposed  comment  38(i)(l)(ii)-l. 

Proposed  §  1026.38(k)(l)(iv)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  description  and  the 
amount  of  other  items  to  be  paid  to  the 
seller  by  the  consumer  under  the 


contract  of  sale  or  other  agreement,  such 
as  charges  that  were  not  listed  on  the 
Loan  Estimate  or  items  paid  by  the 
seller  prior  to  closing  but  reimbursed  by 
the  consumer  at  consummation. 

Proposed  §  1026.38(k){l)(v)  would  have 
required  the  creditor  or  closing  agent  to 
provide  a  reference  to  adjustments  for 
items  paid  by  the  seller  in  advance. 
Proposed  §  1026.38(k)(l)(vi)  would  have 
required  the  creditor  or  closing  agent  to 
provide  a  reference  to  city/town  taxes, 
the  time  period  that  the  consumer  is 
responsible  for  reimbursing  the  seller 
for  any  such  prepaid  taxes,  and  the 
prorated  amount  of  any  such  prepaid 
taxes  due  from  the  consumer  at  closing. 
Proposed  §  1026.38{k)(l)(vii)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  county 
taxes,  the  time  period  that  the  consumer 
is  responsible  for  reimbursing  the  seller 
for  any  such  prepaid  taxes,  and  the 
prorated  amount  of  any  such  prepaid 
taxes  due  from  the  consumer  at  closing. 

Proposed  §  1026.38(k)(l)(viii)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to 
assessments,  the  time  period  that  the 
consumer  is  responsible  for  reimbursing 
the  seller  for  any  such  prepaid 
assessments,  and  the  prorated  amount  of 
any  such  assessments  due  from  the 
consumer  at  closing.  Proposed 
§  1026.38(k)(l)(ix)  would  have  required 
the  creditor  or  closing  agent  to  provide 
a  description  and  amount  of  additional 
items  paid  by  the  seller  prior  to  closing 
that  are  reimbiursed  by  the  consumer  at 
closing. 

The  Bureau  did  not  receive  comments 
concerning  the  required  disclosures 
under  §  1026.38(k)(l).  Accordingly,  the 
Bureau  is  adopting  §  1026.38(k)(l)  and 
its  accompanying  commentary  as 
proposed. 

38(k)(2)  Itemization  of  Amounts  Due 
From  Seller 

Proposed  §  1026.38(k)(2){i)  would 
have  required  the  creditor  or  closing 
agent  to  disclose  the  label  “Due  ft'om 
Seller  at  Closing”  and  the  total  amount 
due  firom  the  seller  at  closing,  calculated 
as  the  sum  of  items  required  to  be 
disclosed  under  proposed 
§  1026.38(k)(2)(ii)  through  (xiii), 
excluding  items  paid  from  funds  other 
than  closing  funds  as  described  in 
proposed  §  1026.38(k)(4)(i).  Below  this 
label,  proposed  §  1026.38(k)(2)(ii)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  the 
amount  of  any  excess  deposit,  the 
consumer’s  loan  amount,  the  existing 
loans  assumed  or  taken  subject  to  at 
closing,  the  payoff  amount  of  a  first 
mortgage  loan,  the  payoff  of  a  second 
mortgage  loan,  seller  credits,  and 


adjustments  for  items  unpaid  by  the 
seller.  Proposed  comment  38(kK2)(ii)-l 
would  have  clarified  that  any  excess 
deposit  disbursed  to  the  seller  by  a  party 
other  than  the  closing  agent  must  be 
disclosed  under  §  1026.38(k)(2)(ii)  if  the 
party  will  provide  the  excess  deposit 
directly  to  the  seller.  Proposed  comment 
38(k)(2)(ii)-2  would  have  clarified  that 
any  amounts  of  the  deposit  that  were 
disbursed  to  the  seller  prior  to  closing 
must  be  disclosed  under  proposed 
§  1026.38{k){2)(ii). 

Two  GSEs  during  an  ex  parte  meeting 
stated  that  the  calculation  of  the  excess 
deposit  amount  was  confusing, 
especially  since  the  amount  of  the 
deposit  would  offset  any  real  estate 
commission  that  may  be  disclosed 
under  §  1026.38(g)(4),  above.  Thus,  the 
Closing  Disclosure  would  not  record  the 
entire  amount  of  the  real  estate 
commission  paid  by  the  seller  in  the 
event  the  fcal  estate  brokerage  retained 
the  deposit  as  part  of  its  commission. 

The  Bureau  believes  that  this  may  be 
confusing  to  consumers  and  sellers  and 
is  adopting  comment  38(g)(4)-4  to 
clarify  that  any  real  estate  commissions 
disclosed  under  §  1026.38(g)('4)  should 
be  the  full  amount  of  the  commission, 
regardless  of  the  party  who  holds  the 
deposit.  In  addition,  a  title  insurance 
company  commenter  stated  that  the 
description  of  the  excess  deposit  in 
proposed  comment  38(k)(2)(ii)-2  would 
have  incorrectly  calculated  the  amount 
shown  as  excess  deposit  because  the 
amount  already  disbursed  to  the  seller 
as  proposed  would  not  be  included  in 
the  amount,  directly  contrary  to  the 
regulatory  text  that  requires  the  . 
reduction  of  the  amount  due  to  the 
seller  by  any  amount  paid  to  the  seller 
prior  to  consummation.  The  Bureau  is 
adopting  §  1026.38(k)(2)(ii)  to  require 
disclosure  of  the  amount  disbursed  to 
the  seller  prior  to  the  real  estate  closing, 
and  is  adopting  proposed  comment 
38(k)(2)(ii)-2  as  comment  38(k)(2)(ii)-l, 
with  a  modification  to  indicate  that  the 
amount  disclosed  under 
§  1026.38(k)(2)(ii)  should  be  any  amount 
of  the  deposit  that  has  already  been 
disbursed  to  the  seller  prior  to  closing. 
The  Bureau  is  not  adopting  proposed 
comment  38(k)(2)(ii)-l  for  the  reasons 
stated  above. 

Proposed  §  1026.38(k)(2)(iii)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  and  the 
amount  of  the  subtotal  closing  costs 
paid  at  closing  by  the  seller  as 
calculated  under  proposed 
^  §  1026.38(h)(1).  Proposed 
§  1026.38(k)(2)(iv)  would  have  required 
the  creditor  or  closing  agent  to  provide 
a  reference  to  existing  loans  assumed  or 
taken  subject  to  by  the  consumer  and 
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the  amount  of  those  loans.  Proposed 
comment  38(k)(2)(iv)-l  would  have 
clarified  that  the  amount  of  the 
outstanding  balance  of  any  lien  that  the 
consumer  is  assuming  or  taking  title 
subject  to,  and  which  is  to  be  deducted 
from  the  sales  price,  must  be  disclosed 
under  proposed  §  1026.38(k)(2)(iv).  A 
title  insurance  company  commenter 
stated  that  the  term  lien  should  be 
plural  instead  of  singular  in  proposed 
comment  38(k)(2)(iv)-l.  The  Bureau  is 
adopting  §  1026.38{k)(2)(iv)  and 
comment  38(k)(2)(iv)-l  substantially  as 
proposed,  but  modified  to  state  that 
more  than  one  lien  can  be  included  in 
the  amount  being  assumed. 

Proposed  §  1026.38(k)(2)(v)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  the 
payoff  of  the  first  mortgage  loan  and  the 
amount  of  any  first  loan  that  will  be 
paid  off  as  part  of  closing.  Proposed 
§  1026.38(k)(2Kvi)  would  have  required 
the  creditor  or  closing  agent  to  provide' 
a  reference  to  the  payoff  of  the  second 
mortgage  loan  and  the  amount  of  any 
second  loan  that  will  be  paid  off  as  part 
of  closing.  A  title  insurance  company 
commenter  stated  that  additional 
subordinate  financing  other  than  just 
the  second  lien  should  also  be  disclosed 
under  proposed  §  1026.38(k)(2)(vi). 
However,  if  there  are  third  or  fourth 
loans  that  are  secured  with  liens  on  the 
property,  they  would  be  disclosed 
pursuant  to  §  1026.38(k)(2)(viii),  below. 
Accordingly,  the  Bureau  is  adopting 
§  1026.38(k){2)(vi)  as  proposed. 

Proposed  §  1026.38tk)(2){vii)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to  seller 
credits  and  the  total  amount  of  money 
that  the  seller  will  provide  as  a  lump 
sum  at  closing  to  pay  for  loan  costs  and 
other  costs,  designated  borrower-paid  at 
or  before  closing,  as  disclosed  under 
proposed  §  1026.38(f)(1)  and  (g)(1),  as 
applicable.  Any  costs  disclosed  as 
seller-paid  at  or  before  closing  undet 
proposed  §  1026.38(f)(1)  and  (g)(1) 
would  not  have  been  disclosed  under 
proposed  §  1026.38(k)(vii).  Proposed 
comment  (k)(2)(vii)-l  would  have 
clarified  that  any  other  obligations  of 
the  seller  to  be  paid  directly  to  the 
consumer,  such  as  credits  for  issues 
identified  at  a  walk-through  of  the 
property  prior  to  closing,  would  have 
been  disclosed  under  proposed 
§  1026.38(k)(2)(vii). 

Proposed  §  1026.38(k)(2)(viii)  would 
have  required, the  creditor  or  closing 
agent  to  provide  a  description  and  the 
amount  of  any  and  all  other  obligations 
required  to  be  paid  by  the  seller  at 
closing,  including  any  lien-related 
payoffs,  fees,  or  obligations.  Proposed 
comment  38(k)(2)(viii)-l  would  have 


clarified  that  amounts  that  must  be  paid 
in  order  to  satisfy  other  seller 
obligations  to  clear  title  to  the  property 
must  be  disclosed  under  proposed 
§  1026.38(k)(2)(viii).  Proposed  comment 
38(k)(2)(viii)-2  would  have  clarified 
that  the  satisfaction  of  existing  liens  by 
the  consumer  that  are  not  deducted 
from  the  sales  price  are  disclosed  under 
proposed  §  1026.38(k)(2)(viii)  and  must 
be  disclosed  as  paid  outside  of  closing 
under  §  1026.38(k)(4)(i).  This  guidance 
would  have  been  consistent  with 
proposed  comment  38(j)(2)(vi)-2,  and 
would  have  incorporated  guidance 
provided  by  the  HUD  RESPA  Roundup 
dated  December  2010.  Proposed 
comment  38(k)(2)(viii)-3  would  have 
clarified  that  escrowed  funds  held  by 
the  closing  agent  for  payment  of 
invoices  related  to  repairs,  water,  fuel, 
or  other  utility  bills  received  after 
closing  that  cannot  be  prorated  are 
disclosed  under  proposed 
§  1026.38(k)(2)(viii),  and  that 
subsequent  disclosure  of  the  amounts 
paid  after  consummation  is  optional. 

This  guidance  would  have  been 
consistent  with  the  instructions  for 
RESPA  settlement  statement  lines  506  to 
509  in  appendix  A  to  Regulation  X. 

A  title  insurance  company  commenter 
stated  that  the  subsequent  disclosure  of 
payments  from  escrowed  funds  held  by 
the  closing  agent  for  payment  of 
invoices  related  to  repairs,  water,  fuel, 
or  other  utility  bills  received  after 
consummation  should  be  mandatory. 
However,  closing  agents  can  be 
regulated  as  part  of  the  business  of 
providing  title  insurance  in  some  States. 
These  States  can  have  different 
requirements  related  to  the  subsequent 
disclosure  of  these  amounts  and  the 
handling  of  the  amounts  held  by  the 
closing  agent.  The  ^reau  believes  that 
providing  the  disclosure  of  the  amounts 
after  consummation  should  be  optional 
*  to  provide  flexibility  to  the  closing  agent 
to  comply  with  applicable  State  law. 
However,  the  Bureau  notes  that 
§  1026.19(f)(2)(iii)  requires  a  creditor  to 
provide  a  corrected  Closing  Disclosure  if 
a  post-consummation  event  occurs 
during  the  30-day  period  following 
consummation  that  results  in  a  change 
to  the  actual  amount  paid  by  the 
consumer.  Similarly,  §  1026.19(f)(4)(ii) 
requires  post-consummation  disclosures 
for  the  seller  for  events  that  occur 
during  the  30-day  period  following 
consummation.  Otherwise,  the 
disclosures  related  to  the  transaction 
could  be  a  process  that  could  continue 
for  years  and  possibly  implicate  State 
escheatment  procedures,  in  some 
instances.  Accordingly,  the  Bureau  is 
adopting  §  1026.38(k)(2)(viii)  and  its 


accoriipanying  commentary  as 
substantially  as  proposed,  with  a 
modification  to  comment  38(k)(2)(viii)- 
3  to  include  a  reference  to  the 
requirement  under  §  1026.19(f)(2)(iii). 

Proposed  §  1026.38(k)(2)(ix)  would 
have  required  the  creditor  or  closing 
agent  to  provide  a  reference  to 
adjustments  for  items  unpaid  by  the 
seller.  Proposed  §  1026.38(k)(2)(x) 
would  have  required  the  creditor  or 
closing  agent  to  provide  a  reference  to 
city/town  taxes,  the  time  period  that  the 
seller  is  responsible  for  payment  of  any 
such  unpaid  taxes,  and  the  prorated 
amount  of  any  such  unpaid  taxes  due 
from  the  seller  at  closing.  Proposed 
§  1026.38(k)(2)(xi)  would  have  required 
the  creditor  or  closing  agent  to  provide 
a  reference  to  county  taxes,  the  time 
period  that  the  seller  is  responsible  for 
the  payment  of  any  such  unpaid  taxes, 
and  the  prorated  amount  of  any  such 
unpaid  taxes  due  from  the  seller  at 
closing.  Proposed  §  1026.38(k)(2)(xii)  ' 
would  have  required  the  creditor  or 
closing  agent  to  provide  a  reference  to 
assessments,  the  time  period  that  the 
seller  is  responsible  for  payment  of  any 
such  unpaid  assessments,  smd  the 
prorated  amount  of  any  such  unpaid 
assessments  due  from  the  seller  at 
closing.  Proposed  §  1026.38(k)(2)(xiii) 
would  have  required  the  creditor  or 
closing  agent  to  provide  a  description 
and  the  amount  of  any  additional  items 
that  have  not  yet  been  paid,  and  which 
the  seller  is  expected  to  pay  at  closing, 
but  which  are  attributable  in  part  to  a 
period  of  time  prior  to  the  closing.^ 

The  Bureau  did  not  receive  any' 
comments  concerning  the  required 
disclosures  under  §  1026.38(k)(2), 
except  for  the  comments  provided 
related  to  §  1026.38(k)(2)(iv),  (vi),  and 
(vii)  as  discussed  above.  Accordingly, 
the  Bureau  is  adopting  §  1026.38(k)(2) 
and  its  accompanying  commentary 
substantially  as  proposed,  with  the 
modifications  to  comments  38(k)(2)(iv)- 
1  and  38(k)(2)(viii)-3  discussed  above 
and  with  minor  modifications  to 
§  1026.38(k)(2)(ii)  for  clarity  and  to 
§  1026.38(k)(2)(iii)  to  conform  to  form 
H-25. 

38(k)(3)  Calculation  of  Seller’s 
Transaction 

Proposed  §  1026.38(k)(3)  would  have 
required  the  creditor  or  closing  agent  to 
disclose  the  subheading  “Calculation.” 
Proposed  §  1026.38(k)(3)(i)  would  have 
required  the  creditor  or  closing  agent  to 
provide  a  reference  to  the  total  amount 
due  to  the  seller  at  closing  and  the 
amount  described  under  proposed 
§  1026.38(k)(l)(i).  Proposed  §  1026.38(ii) 
would  have  required  the  creditor  or 
closing  agent  to  provide  a  reference  to 
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the  total  amount  due  from  the  seller  at 
closing  and  the  amount  described  as  a 
negative  number  under  proposed 
§  1026.38{k)(2)(i). 

Proposed  §  1026.38(k.)(3)(iii)  would 
have  required  the  creditor  or  closing 
agent  to  include  the  word  ’’Cash,”  a 
statement  of  whether  the  disclosed 
amount  is  due  from  or  to  the  seller,  and 
the  amount  due  from  or  to  the  seller  at 
closing.  Proposed  comment 
38(k)(3)(iii)-l  would  have  clarified  that 
the  creditor  or  closing  agent  must  state 
either  the  cash  required  from  the  seller 
at  closing,  or  the  cash  payable  to  the 
seller  at  closing.  Proposed  comment 
38(k)(3){iii)-2  would  have  clarified  that 
the  amount  disclosed  under  proposed 
§  1026.38(kH3)(iii)  is  the  sum  of  the 
amounts  disclosed  under  proposed 
§  1026.38(k)(3)(i)  and  the  amount 
disclosed  under  proposed 
§  1026.38(k)(ii).  If  the  result  is  positive,, 
the  amount  would  be  due  to  the  seller. 

If  the  result  is  negative,  the  amount 
would  be  due  finm  the  seller. 

The  Bureau  did  not  receive  comments 
concerning  the  required  disclosures 
under  §  1026.38(k)(3).  Accordingly,  the 
Bureau  is  adopting  §  1026.38(k)(3)  and 
its  accompanying  commentary  as 
proposed. 

38(kK4)  Items  Paid  Outside  of  Closing 
Funds 

Proposed  §  1026.38(k)(4)(i)  would 
have  required  the  creditor  or  closing 
agent  to  state  amounts  paid  outside  of 
closing  with  the  phrase  “Paid  Outside  of 
Closing”  Of  “P.O.C.”  and  would  have 
provided  that  closing  funds  are  funds 
collected  and  disbursed  at 
consummation  by  the  creditor  or  closing 
agent.  Proposed  §  1026.38(k)(4)(ii) 
would  have  defined  closing  funds  to 
mean  funds  collected  and  disbursed  at 
consummation  for  purposes  of  proposed 
§  1026.38{k). 

The  Bureau  did  not  receive  conunents 
concerning  the  requirements  of 
§  1026.38(k)(4).  Accordingly,  the  Bureau 
is  adopting  §  1026.38(k)(4)  and  its 
accompanying  commentary  as 
proposed. 

38(1)  Loan  Disclosures 

As  discussed  below,  TILA  requires 
that  creditors  provide  consumers  with  a 
.variety  of  disclosures  prior  to 
consummation  regarding  requirements 
in  or  arising  from  the  legal  obligation: 
assumption,  demand  feature,  late 
payment,  negative  amortization,  partial  . 
payment  policy,  security  interest,  and 
,  escrow  account  information.  For 
purposes  of  the  integrated  disclosure 
form  that  would  have  been  required  by 
proposed  §  1026.19(f),  these  disclosures 
would  have  been  required  to  be  grouped 


together  under  the  master  heading 
“Additional  Information  About  This 
Loan”  and  under  the  heading  “Loan 
Disclosures.” 

Several  industry  commenters 
criticized  the  design  of  the  Loan 
Disclosures  section  of  the  Closing 
Disclosure,  as  illustrated  by  proposed 
from  H— 25.  A  non-depository  lender 
commented  that  the  checkboxes  for  this 
section  should  be  made  larger  to  make 
them  more  visible  for  consumers.  An 
association  of  State  regulators 
commented  that  the  many  technical 
disclosures  included  in  this  section 
could  be  confusing  to  consumers  and 
recommended  that  the  disclosures  be 
broken  up  with  bullet  points  or 
reference  web-based  tools  to  help 
consumers  understand  them.  One 
document  preparation  company 
commenter  requested  guidance  on 
whether  the  text  shown  on  form  H-25 
with  respect  to  the  disclosures  in 
§  1026.38(1)  is  required  or  whether  it  can 
change. 

The  Bureau  declines  to  revise  the 
design  of  the  Closing  Disclosure  as 
suggested  by  the  commenter  with 
respect  to  the  disclosures  required  by 
§  1026.38(1).  The  Bureau  is  adopting 
§  1026.38(1)  as  proposed.  With  respect  to 
the  comment  requesting  clarification  of 
whether  the  text  is  variable  or  required, 
the  Bureau  notes  that  under  §  1026.38(1), 
the  text  illustrated  by  form  H-25  of 
appendix  H  to  Regulation  Z  is  required 
for  federally  related  mortgage  loans,  but 
is  a  model  form  for  transactions  subject 
to  TILA  only,  and  not  RESPA.  The 
Bureau  recognizes  that  there  is  a  large 
amount  of  information  on  page  4  of  the 
Closing  Disclosure  as  required  by 
§  1026.38(1).  With  respect  to  the  clarity 
of  the  disclosures  under  §  1026.38(1), 
these  disclosures  are  mandated  by 
statute,  and  three  of  these  disclosures 
have  been  added  to  TILA  by  the  Dodd- 
Frank  Act.  The  Bureau  has  made  every 
effort  to  draft  them  as  concisely  and 
accurately  as  possible  so  that  consumers 
will  be  able  to  understand  them,  and 
included  them  in  the  prototype 
disclosures  at  the  Bureau’s  consumer 
testing.  See  Kleimann  Testing  Report  at 
17. 

38(1)(1)  Assumption 

Proposed  §  1026.38(1)(1)  would  have 
implemented  TILA  section  128(a)(13) 
for  transactions  subject  to  §  1026.19(f) 
by  requiring  the  creditor  to  disclose  the 
statement  required  by  §  1026.37(m)(2), 
which  describes  whether  a  subsequent 
purchaser  may  be  permitted  to  assume 
the  remaining  loan  obligation.  For  a 
detailed  description  of  the  Bureau’s 
implementation  of  TILA  section 
128(a)(13)  and  the  legal  authority  for 


this  provision,  see  the.  section-by¬ 
section  analysis  of  §  1026.37(m)(2).  For 
the  reasons  discussed  in  the  section-by¬ 
section  analysis  of  §  1026.37(m)(2),  the 
Bureau  is  adopting  §  1026.38(1)(1)  as 
proposed,  based  on  the  authority 
described  in  the  proposal.  The  Bureau  is 
revising  the  assumption  disclosure 
illustrated  on  form  H-25  of  appendix  H 
to  Regulation  Z,  for  consistency  with  the 
disclosure  required  for  the  Loan 
Estimate,  as  illustrated  by  form  H-24. 

38(1)(2)  Demand  Feature 

TILA  section  128(a)(12)  requires  the 
creditor  to  disclose  a  statement  that  the 
consumer  should  refer  to  the 
appropriate  contract  document  for 
information  about  certain  loan  features, 
including  the  right  to  accelerate  the 
maturity  of  the  debt.  15  U.S.C. 
1638(a)(12).  Current  §  1026.18(p) 
implements  TILA  section  128(a)(12)  by 
requiring,  among  other  things,  a 
statement  that  the  consumer  should 
refer  to  the  appropriate  Contract 
document  for  information  about 
nonpayment,  default,  and  the  right  to 
accelerate  the  maturity  of  the  obligation, 
and  prepayment  rebates  and  penalties. 

In  addition,  current  §  1026.18(i)  requires 
the  creditor  to  disclose  whether  the 
legal  obligation  includes  a  demand 
feature  and,  if  the  disclosures  are  based 
on  the  assumed  maturity  of  one  year  as 
described  in  §  1026.17(c)(5),  the  creditor 
must  state  that  fact. 

Pursuant  to  its  authority  under  TILA 
section  105(a)  and  (f),  Dodd-Frank  Act 
section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b),  the  Bureau  did  not  propose  to 
incorporate  into  §  1026.38(1)(2)  the 
special  disclosure  requirement  • 
regarding  assumed  maturity  of  one  year 
in  current  §  1026.18(i)  or  the  optional 
contract  reference  disclosures  in  current 
§  1026.18(p).  The  proposal  stated  that, 
by  exempting  disclosure  of  information 
that>vill  not  be  useful  to  consumers,  the 
disclosure  would  effectuate  the 
purposes  of  TILA  by  enhancing 
•  consumer  understanding  of  mortgage 
transactions,  consistent  with  TILA 
section  105(a).  Similarly,  the  Bureau 
stated  it  considered  the  factors  in  TILA 
section  105(f)  and  that  it  believed  that 
an  exemption  was  appropriate  under 
that  provision.  Specifically,  the  Bureau 
stated  its  belief  in  the  proposal  that  the 
proposed  exemption  is  appropriate  for 
all  affected  borrowers,  regardless  of 
their  other  financial  arrangements  and 
financial  sophistication  and  the 
importance  of  the  loan  to  them,  that  the 
exemption  is  appropriate  for  all  affected 
loans,  regardless  of  the  amount  of  the 
loan  and  whether  the  loan  is  secured  by 
the  principal  residence  of  the  consumer. 
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and  that,  on  balance,  the  exemption  will 
simplify  the  credit  process  without 
undermining  the  goal  of  consumer 
protection  or  denying  important  benefits 
to  consumers.  Furthermore,  the  Bureau 
stated  that  the  exemption  will  ensure 
that  the  features  of  the  mortgage 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage 
transaction,  in  light  of  the  facts  and 
circumstance?,  consistent  with  Dodd- 
Frank  Act  section  1032(a),  and  will 
improve  consumer  awareness  and 
understanding  of  residential  mortgage 
loans,  which  is  in  the  interest  of 
consumers  and  in  the  public  interest, 
consistent  with  Dodd-Frank  Act  section 
1405(b). 

Proposed  §  1026.38(1)(2)  would  have 
incorporated  certain  of  the  requirements 
of  current  §  1026. 18(i)  and  (p)  for 
transactions  subject  to  §  1026.19(f)  by 
requiring  that  the  creditor  disclose 
whether  the  legal  obligation  permits  the 
creditor  to  demand  early  repayment  of 
the  loan  and,  if  so,  a  statement  that  the 
consumer  should  review  the  loan 
document  for  more  details.  The 
information  required  by  proposed 
§  1026.38(1)(2)  would  have  been 
required  to  be  labeled  “Demand 
*  Feature.”  Proposed  comment  38(1)(2)-1 
would  have  provided  a  cross-reference 
to  comment  18(i)-2  for  a  description  of 
demand  features  that  would  trigger  the 
disclosure  requirement  in  proposed 
§1026.38(1)(2). 

An  individual  mortgage  broker 
commented  that  the  proposed 
disclosure  required  by  §  1026.38(1)(2) 
was  too  complex  and  should  be 
simplified  so  that  the  consumer  could 
understand  how  the  demand  feature 
affects  them.  The  Bureau  does  not 
believe  that  the  disclosure  required  by 
§  1026.38(1)(2)  is  confusing  for 
consumers.  The  Bureau’s  consumer 
testing  revealed  that  most  consumers 
understood  this  disclosure  as  proposed. 
See  Kleimann  Testing  Report  at  188. 

The  Bureau  is  adopting  §  1026.38(1)(2) 
and  comment  38(1)(2)-1  as  proposed. 

38(1)(3)  Late  Payment 

TILA  section  128(a)(10)  requires 
disclosure  of  any  dollar  charge  or 
percentage  amount  that  may  be  imposed 
by  a  creditor  due  to  a  late  payment, 
other  than  a  deferral  or  extension 
charge.  15  U.S.C.  1638(a)(10).  This 
requirement  is  currently  implemented 
in  §  1026.18(1).  Proposed  §  1026.38(1)(3) 
would  have  implemented  TILA  section 
128(a)(10)  for  loans  subject  to 
§  1026.19(f)  by  requiring  the  creditor  to 
disclose  the  statement  required  by 


§  1026.37(m)(4),  which  details  any 
charge  that  may  be  imposed  for  a  late 
payment,  stated  as  a  dollar  amount  or 
percentage  charge  of  the  late  payment 
amount,  and  the  number  of  days  that  a 
payment  may  be  late  to  trigger  the  late 
payment  fee.  Proposed  comment 
38(1)(3)-1  would  have  referred  to  the 
commentary  for  §  1026.37(m)(4)  for 
guidance  on  compliance  with 
§  1026.38(1)(3).  For  a  detailed 
description  of  the  Bureau’s  proposed 
implementation  of  TILA  section 
128(a)(10)  and  the  legal  authority  for  the 
proposal,  see  the  section-by-section 
analysis  of  §  1026.37(m)(4). 

The  Bureau  did  not  receive  any 
comments  on  the  substance  of 
§  1026.38(1)(3)  and  is  adopting  it  as 
proposed  and  is  adopting  comment 
38(1)(3)-1  substantially  as  proposed, 
with  a  minor  modification  for  clarity. 

The  Bureau  received  one  comment 
regarding  the  design  of  the  disclosure 
required  by  §  1026.38(1)(3)  on  proposed 
form  H-25,  however.  For  the  reasons 
discussed  in  the  section-by-section 
analysis  of  §  1026.37(m)(4),  and  as 
described  in  the  section-by-section 
analysis  of  appendix  H  to  Regulation  Z, 
the  Bureau  is  illustrating  a  revised 
design  for  the  disclosure  required  by 
§  1026.38(1)(3)  in  form  H-25  of 
appendix  H  to  Regulation  Z  that 
contains  greater  emphasis  for  the 
variable  text  to  be  inputted  by  the 
creditor. 

38(1)(4)  Negative  Amortization 

New  TILA  section  129C(f),  which  was 
added  by  section  1414(a)  of  the  Dodd- 
Frank  Act,  provides  that  no  creditor 
may  extend  credit  to  a  borrower  in 
connection  with  a  transaction  secured 
by  a  dwelling  or  residential  real 
property  that  includes  a  dwelling,  other 
than  a  reverse  mortgage,  that  provides 
for  or  permits  a  payment  plan  that  may 
result  in  negative  amortization  unless 
the  creditor  provides  the  consumer  with 
a  notice  that  the  transaction  may  or  will 
result  in  negative  amortization.  15 
U.S.C.  1639c(f).  Under  TILA  section 
129C(f),  before  consummation  of  the 
transaction,  the  creditor  must  provide 
the  consumer  with  a  statement  that:  (1) 
The  pending  transaction  will  or  may,  as 
applicable,  result  in  negative 
amortization;  (2)  describes  negative 
amortization  in  the  manner  prescribed 
by  the  Bureau;  (3)  negative  amortization 
increases  the  loan  balance;  and  (4) 
negative  amortization  decreases  the 
consumer’s  equity  in  the  property. 

15  U.S.C.  1639c(f)(l). 

Although  TILA  section  129C(f)  is 
new,  both  Regulations  Z  and  X  currently 
contain  disclosure  requirements  for  loan 
products  that  may  negatively  amortize. 


In  Regulation  Z,  if  the  loan  product 
contains  features  that  may  cause  the 
loan  amount  to  increase, 

§  1026.18(s)(4)(C)  requires  a  statement 
that  warns  the  conssmer  that  the 
minimum  payment  covers  only  some 
interest,  does  not  repay  any  principal, 
and  will  cause  the  loan  amount  to 
increase,  for  closed-end  transactions 
secured  by  real  property  or  a  dwelling. 
Current  appendix  A  to  Regulation  X 
requires,  a  similar  statement  in  the 
“Loan  Terms”  section  of  the  RESPA 
settlement  statement,  which  discloses 
whether  the  loan  balance  may  increase 
even  if  loan  payments  are  made  on  time. 

The  Bureau  proposed  §  1026.38(1)(4) 
to  implement  TILA  section  129C(]0  for 
transactions  subject  to  §  1026.19(f), 
pursuant  to  its  implementation 
authority  under  TILA  section  105(a). 
Specifically,  proposed  §  1026.38(1)(4) 
would  have  required  a  statement  of 
whether  the  regular  periodic  payment 
may  cause  the  principal  balance  to 
increase.  If  the  regular  periodic  payment 
does  not  cover  all  of  the  interest  due, 
proposed  §  1026.38(l)(4)(i)  would  have 
required  a  statement  that  the  principal 
balance  will  increase,  that  the  principal 
balance  will  likely  exceed  the  original 
loan  amount,  and  that  increases  in  the 
principal  balance  will  lower  the 
consumer’s  equity  in  the  property.  In 
transactions  in  which  the  consumer  has 
the  option  of  making  regular  periodic 
payments  that  do  not  cover  all  of  the 
interest  accrued  that  month,  proposed 
§  1026.38(l)(4)(ii)  would  have  required  a 
statement  that,  if  the  consumer  chooses 
a  periodic  payment  option  that  does  not 
cover  all  of  the  interest  due,  the 
principal  balance  may  exceed  the 
original  loan  amount  and  that  increases 
in  the^jrincipal  balance  decrease  the 
consumer’s  equity  in  the  property.  The 
statements  required  hy  proposed 
§  1026.38(l)(4)(i)  and  (ii)  would  have 
been  located  under  the  subheading 
“Negative  Amortization  (Increase  in 
Loan  Amount).” 

A  national  trade  association 
representing  developers  of  timeshare 
and  other  similar  fractional  interest  real 
estate  products  stated  that  the  Bureau 
should  clarify  that  the  proposed 
disclosure  would  not  apply  to  timeshare 
lenders.  The  trade  association 
commenter  asserted  that  it  believes  that 
TILA  section  103(cc)(5),  as  added  by 
section  1401  of  the  Dodd-Frank  Act, 
exempted  timeshare  lenders  fi'om 
compliance  with,  among  other  things, 
TILA  section  129C  and  any  regulations 
promulgated  thereunder.  The  general 
section-by-section  analysis  of  §  1026.19 
provides  a  more  detailed  discussion  of 
the  Bureau’s  decision  to  expand  the 
scope  of  some  of  the  disclosure 
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requirements  set  forth  in  TILA,  as 
amended  by  the  Dodd  Frank  Act.  In 
addition,  the  Bureau  believes  that  the 
disclosure  of  the  fact  that  a  transaction 
may  negatively  amovtize  would  be  just 
as  useful  to  a  consumer  in  a  credit 
transaction  secured  by  a  consumer’s 
interest  in  a  timeshare  plan  as  to  a 
consumer  in  a  credit  transaction  secured 
by  an  interest  in  real  property  or  real 
property  with  a  dwelling.  The  Bureau 
continues  to  believe  that  proposed 
§  1026.38(11(4)  will  effectuate  the 
purposes  of  TILA.  Accordingly, 

§  1026.38(11(4)  is  adopted  as  proposed, 
based  on  the  authority  stated  in  the 
proposal. 

38(1)(5)  Partial  Payment  Policy 

TILA  section  129C(hl,  added  by 
section  1414(dl  of  the  Dodd-Frank  Act, 
provides  that,  in  the  case  of  any 
residential  mortgage  loan,  the  creditor 
must  disclose,  prior  to  settlement  or  at 
the  time  such  person  becomes  the 
creditor  for  an  existing  loan,  the 
creditor’s  policy  regarding  the 
acceptance  of  partial  payments,  and  if 
partial  payments  are  accepted,  how 
such  payments  will  be  applied  to  the 
mortgage  and  whether  such  payments 
will  be  placed  in  escrow.  15  U.S.C. 
1631c(h). 

The  Bureau  proposed  §  1026.38(11(5) 
to  implement  the  pre-consummation 
disclosure  requirements  of  TILA  section 
129C(hl,  pmsuant  to  its  implementation 
authority  under  TILA  section  105(a).^“2 
Proposed  §  1026.38(1)(5)  would  have 
required  the  creditor  to  disclose,  under 
the  subheading  “Partial  Payment 
Policy,”  a  statement  of  whether  it  will 
accept  monthly  payments  that  are  less 
than  the  full  amount  due  and  that,  if  the 
loan  is  sold,  the  new  creditor  may^have 
a  different  policy.  The  proposed 
provision  would  have  required  that,  if 
partial  payments  are  accepted,  the 
creditor  must  also  provide  a  brief 
description  of  its  partial  payment 
policy,  including  the  manner  and  order 
in  which  any  partial  payments  are 
applied  to  the  principal,  interest,  or  an 
escrow  account  for  partial  payments  and 
whether  any  penalties  apply. 

Comments 

The  Bureau  received  a  number  of 
comments  on  proposed  §  1026.38(1)(5). 
Some  commenters,  including  several 
national  trade  associations  representing 
banks  generally,  consumer  mortgage 
companies,  and  large  mortgage  finance 
companies,  asserted  that  the  Bureau 
should  withdraw  the  proposal  to  require 


The  Bureau  proposed  to  implement  the 
disclosure  requirements  of  TILA  section  129C(h) 
that  apply  after  consummation  in  proposed 
.  §  1026.39. 


the  creditor  to  provide  the  pre¬ 
consummation  partial  payment 
disclosure  on  the  Closing  Disclosure, 

The  commenters  expressed  concern  that 
the  proposal  would  have  required 
creditors  to  provide  information  about 
an  issue,  the  treatment  of  partial 
payments,  which  they  asserted  is  a 
complex  mortgage  servicing  issue.  Some 
commenters  were  also  concerned  that 
the  disclosure  could  be  misleading  if  the 
creditor  transfers  servicing  of  a 
consumer’s  mortgage  loan  shortly  after 
consummation  and  the  servicer  has  a 
different  partial  payment  policy.  A  GSE 
commenter  suggested  that  the  Bureau 
should  require  the  disclosure  only  if  the 
creditor  will  also  be  the  loan’s  servicer. 

If  the  creditor  will  not  be  servicing  the 
loan,  then  the  GSE  commenter  asserted 
that  the  disclosure  should  come  in  a 
subsequent  communication  from  the 
ultimate  servicer.  The  GSE  commenter 
further  recommended  that  the  Bureau 
require  that  a  partial  payment  policy  be 
disclosed  only  if  the  servicer  maintains 
a  policy  of  not  accepting  any  partial 
payments. 

Commenters  also  asserted  that  it  is 
difficult  to  describe  partial  payment 
policies  because  how  such  payments  are 
processed  is  a  complex  process.  Based 
on  the  comments,  it  appears  that  the 
treatment  of  partial  payments  could 
vary  on  a  loan-by-loan  basis  even  within 
the  same  institution.  National  trade 
association  commenters  representing 
banks  generally,  consumer  mortgage 
companies,  and  large  mortgage  finance 
companies  further  asserted  that  if  the 
Bureau  issues  final  regulations  requiring 
mortgage  servicers  to  provide  a  partial 
payment  disclosure  in  connection  with 
the  Bureau’s  separate  mortgage  servicing 
rulemaking,  then  it  would  be 
unnecessary  for  the  Bureau  to  also 
require  creditors  to  provide  the  pre¬ 
consummation  partial  payment, 
disclosure.  A  title  company  commenter 
expressed  concern  that  the  disclosure 
could  lead  consumers  to  believe  that 
making  partial  payments  is  an 
acceptable  practice. 

Commenters  asserted  that  if  the 
Bureau  decides  to  finalize  the  proposal, 
that  the  Bureau  should  define  the  term 
“partial  payment,”  what  actions 
constitute  acceptance  of  a  partial 
payment,  and  provide  model  language 
that  creditors  may  use  to  describe  their 
partial  payment  policies.  In  an  ex  parte 
communication,  two  GSEs  stated  that 
the  Bureau  should  require  creditors  to 
disclose  whether  a  consumer  will  be  in 
default  when  partial  payments  are 
accepted. 

Some  commenters,  including  national 
trade  associations  representing  banks, 
general  consumer  mortgage  companies. 


and  large  mortgage  finance  companies, 
suggested  that  the  Bureau  adopt  a 
provision  in  the  final  rule  that  would 
provide  that  creditors  comply  with  the 
partial  payment  policy  disclosure 
requirement  by  providing  a  statement 
directing  the  consumer  to  contact  the 
consumer’s  servicer  about  how  the 
consumer’s  partial  payments  would  be 
applied.  Industry  commenters  further 
suggested  that  the  Bureau  provide 
creditors  with  additional  space  to 
describe  the  creditor’s  partial  payment 
policy  on  final  form  H-25  i)f  appendix 
H  to  Regulation  Z,  because  the  space 
allotted  for  the  disclosure,  as  shown  in 
proposed  form  H-25,  appeared 
inadequate.  Lastly,  a  national  trade 
association  representing  developers  of 
timeshare  and  other  similar  fractional 
interest  real  estate  products  stated  that 
the  Bureau  should  clarify  that  the 
proposed  disclosure  would  not  apply  to 
timeshare  lenders.  The  trade  association 
commenter  asserted  that  it  believes  that 
TILA  section  103(cc)(5),  as  added  by 
section  1401  of  the  Dodd-Frank  Act, 
exempted  timeshare  lenders  from 
compliance  with,  among  other  things, 
TILA  section  129C  and  any  regulations 
promulgated  thereunder. 

Discussion 

The  Bureau  recognizes  that  a  creditor  • 
may  service  a  consumer’s  mortgage  loan 
post-consummation  or  transfer  the 
servicing  of  the  loan  shortly  after 
consumniation.  The  Bureau  additionally 
recognizes  that  collecting  and  allocating 
payments  are  typical  duties  related  to 
loan  servicing.  However,  TILA  section 
129C(h)  clearly  establishes  that  the 
creditor  has  a  distinct  disclosure 
obligation  related  to  partial  payments. 
The  Bureau  does  not  believe  it  should 
exempt  an  express  pre-consummation 
disclosure  requirement  simply  because 
another  rule  required  a  similar 
disclosure  to  consumers  after 
consummation.  Both  the  servicing 
disclosure  requirement,  implemented 
under  the  Bureau’s  2013  TILA  Servicing 
Final  Rule  and  the  pre-consummation 
disclosure  requirement  may  provide 
useful  information  to  consumers  at 
different  stages  of  a  transaction. 
Accordingly,  the  Bureau  believes  that 
consumers  may  benefit  from  receiving 
both  disclosures.  The  Bureau  does  not 
believe  that  the  proposed  pre¬ 
consummation  partial  payment 
disclosure  should  be  withdrawn 
because  it  describes  a  typical  servicing 
duty  or  because  the  Bureau  has  issued 
disclosure  requirements  related  to  the 
acceptance  of  partial  payments  under 
the  Bureau’s  2013  TILA  Servicing  Final 
Rule. 
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The  Bureau  also  believes  that 
consumer  understanding  may  be 
improved  and  that  consumers  may 
avoid  the  uninformed  use  of  credit  if  the 
Bureau  required  creditors  to  provide  the 
disclosure  to  the  consumer  pre¬ 
consummation  and  integrated  the 
disclosure  with  the  other  disclosures 
required  under  §  1026.38.  If  the  Bureau 
did  not  integrate  this  disclosure  into  the 
integrated  disclosure,  the  disclosure 
would  have  to  be  provided  separately  by 
the  creditor,  which  would  increase  the 
risk  of  consumer  confusion  and 
information  overload,  and  increase 
compliance  burden  for  industry. 

With  respect  to  the  concern  that  the 
disclosure  could  be  misleading  in 
situations  where  creditors  transfer  the 
servicing  of  a  consumer’s  loan  shortly 
after  consummation,  and  the  servicer 
has  a  different  policy,  the  Bureau 
believes  that  this  concern  suggests  that 
the  creditor  and  the  servicer  to  whom 
the  creditor  intends  to  transfer  the 
servicing  of  the  loan  must  effectively 
communicate  regarding  the  partial 
payment  policy  that  will  apply  to  the 
transaction.  With  respect  to  the 
argument  that  the  disclosure  should  not 
apply  to  timeshare  lenders,  the  general 
section-by-section  analysis  of  §  1026.19 
provides  a  more  detailed  discussion  of 
the  Bureau’s  decision  to  expand  the 
scope  of  some  of  the  disclosure 
requirements  set  forth  in  TILA,  as 
amended  by  the  Dodd-Frank  Act.  In 
addition,  the  Bureau  believes  that  the 
disclosure  of  the  creditor’s  partial 
payment  policy  would  be  just  as  useful 
to  a  consumer  in  a  credit  transaction 
secured  by  a  timeshare  plan  as  to  a 
consumer  in  a  credit  transaction  secured 
by  an  interest  in  real  property  or  real 
property  with  a  dwelling. 

In  response  to  concerns  about  the 
creditor’s  ability  to  adequately  disclose 
their  partial  payment  policy  under  the 
proposed  provision,  the  Bureau  has 
modified  the  disclosure  requirement  to 
facilitate  compliance,  which  is  one  of 
the  purposes  of  the  integrated  disclosure 
requirements  stated  by  sections  1098 
and  llOOA  of  the  Dodd-Frank  Act.  The 
modifications  create  more  generalized 
partial  payment  disclosure^.  The  Bureau 
modified  the  disclosures  to  respond  to 
the  concern  that  the  creditor  may  not 
have  a  uniform  policy  on  the  acceptance 
and  application  of  partial  payments, 
which  would  be  difficult  to  input  on  the 
Closing  Disclosure  for  each  transaction. 
The  Bureau  modified  the  disclosures,  as 
illustrated  by  form  H-25  of  appendix  H 
to  Regulation  Z,  to  provide  for 
checkboxes  to  indicate  the  creditor’s 
general  policy,  instead  of  a  space  in 
which  the  creditor  would  be  required  to 
write  in  its  policy  in  free-form  text.  The 


Bureau  also  modified  the  disclosure  to 
clarify  that  the  term  “peirtial  pa)nnent” 
means  periodic  payment  less  than  the 
full  amount  due,  which  the  Bureau 
believes  will  aid  consumer 
understanding,  based  on  the  results  of 
its  consumer  testing.  The  Bureau 
conducted  three  rounds  of  consumer 
testing  of  the  modified  disclosure.  At 
the  Bureau’s  consumer  testing, 
consumers  were  able  to  use  the 
modified  disclosure  to  understand  the 
creditor’s  partial  payment  policy.  See 
Kleimann  Post-Proposal  Testing  Report 
at  30,  34,  36-37,  and  42. 

With  respect  to  the  concern  that  the 
disclosure  would  suggest  to  the 
consumer  that  making  partial  payments 
is  acceptable,  the  Bureau  believes  that 
the  checkbox  structure,  which  shows 
that  some  creditors  may  not  accept 
partial  payments,  will  inform 
consumers  that  partial  payment  may  not 
be  an  acceptable  practice.  With  respect 
to  the  suggestion  that  the  Bureau  should 
disclose  that  consumers  may  be  in . 
default  upon  the  making  of  a  partial 
payment  that  is  accepted,  the  Bureau 
believes  that  it  would  be  duplicative 
and  potentially  confusing  to  the 
consumer  to  add  an  additional 
disclosure  that  the  consumer  may  be  in 
default.  Under  final  §  1026.38(p)(2),  the 
creditor  must  disclose  to  the  consumer 
on  the  Closing  Disclosure  that  the 
consumer  should  refer  to  the  loan 
document  and  security  instrument  for 
information  about,  among  other  things, 
what  constitutes  a  default  under  the 
legal  obligation. 

With  respect  to  the  suggestion  that  the 
Bureau  modify  the  partial  payment 
policy  disclosure  requirement  to  require 
only  a  statement  directing  the  consumer 
to  contact  the  consumer’s  servicer  about 
the  application  of  partial  payments,  the 
Bureau  does  not  believe  such  a 
disclosure  would  aid  consumer 
understanding  of  the  consumer’s 
transaction,  because  it  would  not  inform 
the  consumer  of  the  creditor’s  policy  for 
the  transaction.  The  Bureau  does  not 
believe  such  statement  would  be 
effective  at  improving  consumer 
understanding  and  helping  consumers 
avoid  the  uninformed  use  of  credit. 

Final  Rule 

The  Bureau  is  adopting  §  1026.38(1)(5) 
with  modifications  to  address  concerns 
regarding  compliance  with  the  proposed 
disclosure  requirements.  As  adopted, 

§  1026.38(1)(5)  requires  the  creditor  to 
disclose,  under  the  subheading  “Partial 
Payments,’’  a  statement  of  whether  the 
creditor  accepts  periodic  payments  that 
are  less  than  the  full  amount  due.  If  the 
creditor  may  accept  such  payments,  and 
apply  the  payments  to  the  consumer’s 


loan,  or  if  the  creditor  may  hold  the 
payments  in  a  separate  account  until  the 
consumer  pays  the  rest  of  the  payment, 
or  if  the  creditor  does  not  accept  any 
partial  payments,  then  the  disclosure 
would  have  had  to  state  that  fact. 
Additionally,  similar  to  the  proposal, 

§  1026.38(1)(5)  requires  a  statement  that, 
if  the  loan  is  sold,  the  new  creditor  may 
have  a  different  policy. 

As  adopted,  §  1026.38(1)(5)  modifies 
the  statutory  requirement  that  the 
creditor  must  describe  how  a 
consumer’s  partial  payments,  if 
accepted,  will  be  applied  to  the 
consumer’s  account  and  whether  any 
penalties  will  apply.  The  Bureau 
understands  that  there  may  be  many 
variations  regarding  how  partial 
payments  are  processed  on  a  loan-by¬ 
loan  basis,  even  within  one  institution. 
Accordingly,  a  detailed  disclosure 
describing  each  and  every  partial 
payment  policy  could  be  costly  and 
burdensome  to  implement,  and  may 
confuse  consumers.  As  described  above, 
the  Bureau  believes  that  the  more 
generalized  disclosures  the  Bureau  is 
adopting  in  §  1026.38(1)(5)  are  effective 
at  informing  consumers  and  will 
facilitate  compliance.  The  Bureau  is 
adopting  §  1026.38(1)(5)  pursuant  to  its 
authority  under  TILA  section  105(a), 
Dodd-Frank  Act  section  1032(a),  and  for 
residential  mortgage  loans,  Dodd-Frank 
Act  section  1405(b).3O3  The  Bureau 
believes  the  modificMion  will  ensure 
that  the  features  of  the  transaction  are 
fully,  accurately  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  mortgage  transaction,  consistent 
with  Dodd-Frank  Act  section  1032(a), 
and  will  improve  consumer  awareness 
and  understanding  of  residential 
mortgage  loans,  which  is  in  the  interest 
of  consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b). 

38(1)(6)  Security  Interest 

TILA  section  128(a)(9)  requires  the 
creditor  to  provide  a  statement  that  a 
security  interest  has  been  taken  in  the 
property  that  secures  the  transaction  or 
in  property  not  purchased  as  part  of  the 
transaction  by  item  or  type.  15  U.S.C. 
1638(a)(9).  This  requirement  is 
implemented  in  current  §  1026.18(m), 
which  requires  disclosure  of  the  fact 
that  the  creditor  has  or  will  acquire  a 
security  interest  in  the  property 
purchased  as  part  of  the  transaction,  or 
in  other  property  identified  by  item  or 
type. 


303  The  disclosure  requirements  of  TILA  section 
129C{h)  that  apply  after  consummation  are 
implemented  in  §  1026.39. 
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The  Bureau  proposed  to  require 
creditors  to  disclose  the  address  of  the 
property  in  which  a  security  interest 
will  be  taken  and  a  statement  that  the 
consumer  may  lose  the  property  if  he  or 
she  does  not  make  payments  or  satisfy 
other  requirements,  pursuaitt  to  its 
authority  under  TILA  section  105(a)  and 
Dodd-Frank  Act  section  1032(a).  The 
Bureau  stated  it  proposed  §  1026.38(1)(6) 
to  implement  TILA  section  128(a)(9)  for 
transactions  subject  to  §  1026.19(f), 
pursuant  to  its  implementation 
authority  under  TILA  section  105(a). 

The  Bureau  stated  its  belief  in  the 
proposal  that  the  proposed  disclosures 
promote  the  informed  use  of  credit,  ■ 
which  is  a  purpose  of  TILA,  by  clearly 
disclosing  the  property  in  which  a 
security  interest  is  being  granted  and 
informing  consumers  of  the  potential 
consequences  of  the  creditor’s  security 
interest  in  the  property.  In  addition,  the 
Bureau  stated  its  belief  that  the 
proposed  disclosures  will  ensvue  that 
the  features  of  the  mortgage  transaction 
are  fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  mortgage  transaction,  in  light  of  the 
facts  and  circumstances,  consistent  with 
Dodd-Frank  Act  section  1032(a). 

Proposed  §  1026.38(1)(6)  would  have 
required  that  the  creditor  disclose,  if  the 
■  creditor  will  take  a  security  interest  in 
the  property  that  is  the  subject  of  a 
mortgage  loan  transaction,  that  the 
consumer  is  granting  it  a  security 
interest  in  that  property,  the  address  of 
the  property,  and  a  statement  that  the 
consumer  may  lose  the  property  if  the 
consumer  fails  to  make  payments  or 
satisfy  other  requirements  of  the  legal 
obligation.  The  information  required  by 
proposed  §  1026.38(1)(6)  would  have 
been  located  under  the  subheading 
“Security  Interest.” 

One  industry  commenter  stated  that 
the  proposed  security  interest  disclosure 
is  redundant  but  did  not  state  the  reason 
or  identify  the  other  section  of  the 
Closing  Disclosure  that  might  render  it 
redundant.  A  document  preparation 
company  and  a  national  title  company 
requested  guidance  on  whether  a  legal 
description  or  other  description  of  the 
real  property  could  be  disclosed  where 
the  property  securing  the  transaction 
does  not  have  a  street  address.  A 
national  trade  association  representing 
developers  of  timeshare  and  other 
similar  fractional  interest  real  estate 
products  commented  that  requiring  the 
property  address  was  unnecessary  for  a 
timeshare  and  could  be  confusing  to 
consumers,  presumably  because  a 
timeshare  consumer  is  not  necessarily 
purchasing  a  secvurity  interest  in  a 


particular  property.  A  national  trade 
association  representing  mortgage 
lenders  and  a  GSE  commented  that 
some  transactions  are  secured  by 
personal  property  and  that  the 
disclosure  required  by  §  1026.38(1)(6) 
should  permit  disclosure  of  personal 
property.  Several  industry  commenters 
noted  that  the  use  of  underscoring  on 
form  H-25  in  the  Security  Interest 
disclosure  makes  the  information 
disclosed  difficult  to  read  and  that  it 
would  be  difficult  and  expensive  to 
program  software  to  produce  a  form 
with  underscoring. 

With  respect  to  the  comment 
requesting  guidance  of  whether  a  legal 
description  or  other  description  would 
be  permitted  under  §  1026.38(1)(6),  the 
Bureau  understands  that  additional 
guidance  may  facilitate  compliance. 
Accordingly,  the  Bureau  is  adopting 
comment  38(1)(6)-1  to  clarify  that  where 
there  is  no  street  address,  §  1026.38(1)(6) 
requires  disclosure  of  other  location 
inforination  for  the  property,  such  as  a 
lot  number.  This  comment  also  clarifies 
that  a  zip  code  is  required  in  all 
instances.  With  respect  to  the  timeshare 
commenter,  the  Bureau  notes  that 
comment  38(1)(6)-1  has  been  revised  to 
clarify  that  §  1026.38(1)(6)  permits 
disclosure  eis  “other  location 
information”  of  a  lot,  square,  or  other 
such  number  or  other  legal  description 
of  the  property  assigned  by  the  local 
governing  authority,  or  if  no  such 
number  or  description  is  available,  the 
name  of  the  timeshare  property  or 
properties  with  a  designation  indicating 
that  the  property  is  an  interest  in  a 
timeshare  plem.  The  Bureau  also  agrees 
that  personal  property  securing  a 
transactioii  should  be  disclosed  on  the 
Closing  Disclosure  and  is  adding 
comment  38(l)(6)-2  to  clcU'ify  that  where 
personal  property  also  secures  the  credit 
transaction,  a  description  of  that 
property  may  be  disclosed  pursuant  to 
§  1026.38(1)(6)  on  form  H-25.  The 
Bureau  understands  that  the  personal 
property  to  be  disclosed  may  not  fit  in 
the  space  on  form  H-25  and  thus  is 
adopting  comment  38(l)(6)-2  to  clarify 
the  creditor  may  disclose  personal 
property  on  an  addendum  to  the  extent 
the  personal  property  does  not  fit  within 
the  space  provided  on  form  H-25.  The 
comment  also  clarifies  that  the  creditor 
may  use  one  addendum  to  disclose 
personal  property  securing  the 
transaction  under  §  1026.38(1)(6)  and 
(a)(3)(vi)  and  includes  a  cross-reference 
to  comment  38(a)(3)(vi)-l. 

The  Bureau  also  understands  that  the 
underscoring  illustrated  by  proposed 
form  H-25  may  increase  programming 
costs,  and  may  be  difficult  for 
consumers  to  read,  and  thus  is  revising 


form  H-25  to  delete  the  underscoring. 
Instead,  the  completed  samples  of  form 
H-25  will  illustrate  the  information 
provided  by  the  creditor  for  the  Security 
Interest  disclosure  with  italics  to 
emphasize  that  the  italicized 
information  has  been  completed  by  the 
creditor. 

For  the  aforementioned  reasons,  the 
Bureau  is  adopting  §  1026.38(1)(6) 
substantially  as  proposed,  with  a  minor 
modification  to  clarify  that  the  property 
address  disclosed  must  include  the  zip 
code  and  that  the  consumer  is  granting 
a  security  interest  in  the  property,  based 
on  the  authority  stated  in  the  proposal. 
The  Bureau  is  also  adding  comments 
38(1)(6)-1  and  -2,  as  described  above,  to 
provide  additional  clarity  that  was 
requested  by  commenters. 

38(1)(7)  Escrow  Account 
The  Bureau’s  Proposal 

As  discussed  in  greater  detail  above  in 
the  section-by-section  analysis  of 
§  1026.20(e)  (Escrow  account 
cancellation  notice  for  certain  mortgage 
transactions),  sections  1461  and  1462  of 
the  Dodd-Frank  Act  amended  TILA  to 
create  a  new  section  129D,  which 
establishes  certain  requirements  for  • 
escrow  accounts  for  consumer  credit 
transactions  secured  by  a  first  lien  on  a 
consumer’s  principal  dwelling  (other 
than  a  consumer  credit  transaction 
under  an  open-end  credit  plan  or  a 
reverse  mortgage),  including,  among 
other  things,  certain  disclosure 
requirements  when  an  escrow  account 
is  established  and  certain  other 
disclosures  when  an  escrow  account  is 
refused  or  cancelled  by  the  consumer, 
respectively. 

Specifically,  TILA  section  129D(h) 
establishes  that  a  creditor  must  provide 
the  Pre-Consummation  Escrow 
Establishment  Disclosure  containing  the 
information  set  forth  under  TILA 
section  129D(h)  when  an  impound, 
trust,  or  other  type  of  account  for  the 
payment  of  property  taxes,  insurance 
premiums,  or  other  purposes  relating  to 
real  property  securing  a  consumer  credit 
transaction  is'established  in  connection 
with  the  transaction.  Additionally, 
pursuant  to  TILA  section  129D(j)(l)(A), 
a  creditor  or  servicer  must  provide  the 
Pre-Consummation  Escrow  Waiver 
Disclosure  containing  the  information 
set  forth  under  TILA  section  129D(j)(2) 
when  an  impound,  trust,  or  other  type 
of  account  for  the  payment  of  property 
taxes,  insurance  premiums,  or  other 
purposes  relating  to  real  property 
securing  a  consumer  credit  transaction 
is  not  established  in  connection  with 
the  transaction. 
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Under  TILA  section  129D(b), 
however,  application  of  these 
mandatory  escrow  requirements  is 
limited  to  the  following  situations;  (1) 
Where  an  escrow  account  is  required  hy 
Federal  or  State  law;  (2)  where  the  loan 
is  made,  guaranteed,  or  insured  hy  a 
Federal  or  State  agency;  (3)  where  the 
transaction’s  APR  exceeds  the  average 
prime  offer  rate  hy  prescribed  margins; 
and  (4)  where  an  escrow  account  is 
required  by  regulation. 

As  discussed  above  in  the  section-by- 
section  analysis  of  §  1026.20(e),  the 
Board’s  2011  Escrows  Proposal 
proposed  to  implement  the  new  TILA 
escrow  requirements,  and  most  aspects 
of  that  proposal  have  been  implemented 
in  a  separate  rulemaking.  See  78  FR 
4726  (Jan.  22,  2013).  But  the  Bureau 
proposed  to  implement  the  Pre- 
Consummation  Escrow  Establishment 
Disclosure  and  the  Pre-Consummation 
Escrow  Waiver  Disclosure,  along  with 
certain  other  new  disclosure 
requirements  for  mortgage  transactions 
established  by  title  XIV  of  the  Dodd- 
Frank  Act,  as  part  of  the  TILA-RESPA 
Proposal.  The  Bureau  believed  that 
implementing  these  disclosures  and  the 
•integrated  disclosures  that  satisfy  the 
applicable  sections  of  TILA  and  RESPA 
together  would  benefit  Consumers  and 
facilitate  compliance  for  industry  with 
TILA  and  RESPA.  The  Bureau  also 
believed  that  consumers  would  benefit 
from  a  consolidated  disclosure  that 
conveys  loan  terms  and  costs  to 
consumers  in  a  coordinated  way,  and 
industry  would  benefit  by  integrating 
two  sets  of  overlapping  disclosures  into 
a  single  form  and  by  avoiding  regulatory 
burden  associated  with  revising  systems 
and  practices  multiple  times. 

Like  the  Board’s  2011  Escrows 
Proposal,  the  Bureau  proposed  to  apply 
the  TILA  section  129D  escrow 
requirements  to  all  transactions  that 
would  have  been  subject  to  proposed 
§  1026.19(f).  In  doing  so,  the  Bureau  was 
relying  on  its  authority  under  TILA 
section  105(a),  Dodd-Frank  Act  section 
1032(a),  and,  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b). 
The  Bureau  believed  that  requiring 
disclosures  regarding  the  establishment 
of  an  escrow  account,  as  well  as  the 
non-establishment  of  an  escrow 
account,  would  provide  consumers  with 
information  needed  to  evaluate  the  costs 
and  fees  associated  with  mortgage  loans 
and  to  understand  their  ongoing 
monthly  obligations  regardless  of 
whether  the  transaction  would  include 
an  escrow  account.  The  Bureau  stated  in 
the  proposal  that  disclosure  of  this 
information  would  ensure  that 
consumers  have  the  facts  needed  to 
understand  a  key  requirement  of  their 


mortgage  loan  and  avoid  the 
uninformed  use  of  credit,  consistent 
with  the  purposes  of  TILA.  In  addition, 
the  Bureau  stated  that  it  believed  that 
the  proposed  disclosures  would  ensure 
that  the  features  of  the  mortgage 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage 
transaction,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a),  and  would 
improve  consumer  awareness  and 
understanding  of  residential  mortgage 
loans,  which  is  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b). 

Accordingly,  the  Bureau  proposed  to 
implement  the  disclosure  requirements 
of  TILA  section  l29D(h)  and  (j)  relating 
to  the  Pre-Consummation  Escrow 
Establishment  Disclosure  and  the  Pre- 
Consummation  Escrow  Waiver 
Disclosure  in  proposed  §  1026.38(1)(7), 
pursuant  to  its  authority  under  TILA 
section  105(a),  Dodd-Frank  Act  section 
1032(a),  and,  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b). 
Under  the  subheading  “Escrow 
Account,”  proposed  §  1026.38(1)(7) 
would  have  required  the  creditor  to 
disclose  whether  the  consumer’s  loan 
will  have  an  escrow  account,  and 
certain  details  about  the  payments  made 
using  escrow  account  funds  and  those 
the  consumer  must  make  directly. 

Under  the  “Escrow  Account” 
subheading  and  under  the  reference 
“For  now,”  proposed  §  1026‘.38(l)(7)(i) 
would  have  required  a  statement  that  an 
escrow  account  may  also  be  called  an 
“impound”  or  “trust”  account  and  a 
statement  of  whether  the  creditor  has  or 
will  establish  an  escrow  account  at  or 
before  consummation  in  connection 
with  the  transaction  for  the  costs  that 
will  be  paid  using  escrow  account  funds 
described  in  proposed 
§1026.38(l)(7)(i)(A). 

Proposed  §  1026.38(l)(7)(i)(A)  would 
have  required  the  following  disclosures 
under  the  “For  now”  reference:  (1)  A 
statement  that  the  creditor  may  be  liable 
for  penalties  and  interest  if  it  fails  to 
make  a  payment  for  any  costs  for  which 
the  escrow  account  has  been 
established,  (2)  a  statement  that  the 
consumer  would  be  required  to  pay 
such  costs  directly  if  no  account  is 
established,  and  (3)  a  table  titled 
“Escrow”  that  contains,  if  an  escrow 
account  is  or  will  be  established,  an 
itemization  of  the  following;  (i)  The 
total  amount  the  consumer  will  be 
required  to  pay  into  an  escrow  account 
over  the  first  year  after  consummation 
for  payment  of  the  charges  described  in 


§  1026.37(c)(4)(ii),  labeled  “Escrowed 
Property  Costs  Over  Year  1,”  together 
with  a  descriptive  name  for  each  such 
charge,  calculated  as  the  amount 
disclosed  under  §  1026.38(l)(7)(i)(A)(4) 
multiplied  by  the  number  of  periodic 
payments  scheduled  to  be  made  to  the 
escrow  account  during  the  first  year 
after  consummation;  (ii)  the  estimated 
amount  the  consumer  is  likely  to  pay 
during  the  first  year  after  consummation 
for  charges  described  in 
§  1026.37(c)(4)(ii)  that  are  known  to  the 
creditor  and  that  will  not  be  paid  using 
escrow  account  funds,  labeled  “Non- 
Escrowed  Property  Costs  Over  Year  1,” 
together  with  a  descriptive  name  for 
each  such  charge  and  a  statement  that 
the  consumer  may  have  to  pay  other 
costs  that  are  not  listed;  (iii)  the  total 
amount  disclosed  pursuant  to 
§  1026.38(g)(3),  a  statement  that  the 
payment  is  a  cushion  for  the  escrow 
account,  labeled  “Initial  Payment,”  and 
a  reference  to  the  information  disclosed 
pursuant  to  §  1026.38(g)(3);  and  (iv)  the 
amount  the  consumer  will  be  required 
to  pay  into  the  escrow  account  with 
each  periodic  payment  during  the  first 
year  after  consummation  for  payment  of 
the  charges  described  in 
§  1026.37(c)(4)(ii),  labeled  “Monthly 
Payment.” 

Proposed  §  1026.38(l)(7)(i)(A)(5) 
would  have  provided  that  a  creditor 
complies  with  the  requirements  of 
§  1026.38(l)(7)(i)(A)(l)  and  (l)(7)(i)(A)(4) 
if  the  creditor  bases  the  numerical 
disclosures  required  by  those 
paragraphs  on  amounts  derived  from  the 
escrow  account  analysis  required  under 
Regulation  X,  12  CFR  1024.17.  Proposed 
comment  38(l)(7)(i)(A)(2)-l  and 
38(l)(7)(i)(A)(4)-l  would  have  provided 
guidance  to  creditors  on  the  calculation 
of  the  itemized  amounts  that  would 
have  been  required  to  be  disclosed 
pursuant  to  proposed 
§  1026.38(l)(7)(i)(A). 

Proposed  §  1026.38(l)(7)(i)(B)  would 
have  required  a  statement  of  whether 
the  loan  will  not  have  an  escrow 
account  and  the  reason  the  loan  will  not 
have  an  escrow  account.  For  example,  if 
the  loan  will  not  have  an  escrow 
account  because  either  the  consumer 
declined  to  have  one  or  because  the 
creditor  does  not  require  or  offer  them, 
the  disclosure  must  state  that  fact. 
Proposed  §  1026.38(l)(7)(i)(B)  also 
would  have  required  a  statement  that 
the  consumer  must  pay  all  property 
costs,  such  as  taxes  and  homeowner’s 
insurance,  directly,  as  well  as  a 
statement  that  the  consumer  may 
contact  the  creditor  to  inquire  about  the 
availability  of  an  escrow  account. 
Finally,  proposed  §  1026.38(l)(7)(i)(B) 
would  have  required  a  table  titled  “No 
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Escrow,”  that  contains,  if  an  escrow 
account  will  not  be  established,  an 
itemization  of  the  following:  (1)  the 
estimated  total  amount  the  consumer 
will  pay  directly  for  charges  described 
in  §  1026.37(c){4)(ii)  during  the  first  year 
after  consummation  that  are  known  to 
the  creditor  and  a  statement  that, 
without  an  escrow  accoimt,  the 
consumer  must  pay  the  identified  costs, 
possibly  in  one  or  two  large  payments, 
labeled  as  “Estimated  Property  Costs 
Over  Year  1,”  and  (2)  the  amount  of  any 
fee  that  the  creditor  may  impose  for  not 
establishing  an  escrow  account,  labeled 
“Escrow  Waiver  Fee.” 

The  disclosures  that  would  have  been 
required  in  proposed 
§  1026.38(l)(7)(i)(B)  would  have  been 
under  the  “For  now”  reference  that 
would  have  been  required  in  proposed 
§  1026.38(l)(7)(i).  Proposed  comment 
380)(7)(i)(B)(lj-l  would  have  provided 
guidance  to  creditors  on  calculation  of 
the  amounts  that  would  have  been 
required  to  be  disclosed  pursuant  to 
proposed  §  1026.38{l)(7)(i)(B). 

LJnder  the  subheading  “Escrow 
Account”  that  would  have  been 
required  by  proposed  §  1026.38(1)(7)  and 
under  the  reference  “In  the  future,” 
proposed  §  1026.38(l){7)(ii)  would  have 
required  information  about  future 
requirements  for  property  costs. 
Specifically,  proposed 
§  1026.38(l)(7)(ii)(A)  would  have 
required  a  statement  that  the  consumer’s 
property  costs  may  change  and,  as  a 
result,  the  consumer’s  escrow  amount 
may  change.  Proposed 
§  1026.38(l)(7)(ii){B)  would  have 
required  a  statement  that  the  consumer 
may  be  able  to  cancel  an  established 
escrow  account,  but  if  the  account  is 
cancelled  the  consumer  would  be 
required  to  pay  those  costs  directly 
unless  a  new  escrow  account  is 
established.  Proposed 
§  1026.38(l)(7)(ii)(C)  would  have 
required  a  description  of  the 
consequences  of  failing  to  pay  the 
property  costs,  including  the  imposition 
of  fines  and  penalties  or  imposition  of 
a  tax  lien  by  the  consumer’s  State  and 
local  government,  and  possible  actions 
by  the  creditor,  such  as  adding  the 
outstanding  amounts  to  the  loan 
balance,  adding  an  escrow  account  for 
the  loan,  or  purchasing  property 
insurance  on  the  consumer’s  behalf 
(with  the  statement  that  it  is  likely  to  be 
more  expensive  and  provide  fewer 
benefits  than  what  the  consumer  could 
purchase  directly). 

Comments 

The  Bureau  received  a  number  of 
comments  with  respect  to  the 
'disclosures  that  would  have  been 


required  by  proposed  §  1026.38(1)(7).  An 
individual  consumer  commenter 
suggested  that  the  Bureau  should 
remove  the  “Escrow  Waiver  Fee”  in 
proposed  §  1026.38(l)(7)(i)(B)(2)  because 
the  consumer  believed  that  such  fees 
should  be  prohibited.  Another 
individual  consumer  commenter,  in 
response  to  proposed  illustrations  of 
form  H-25,  suggested  that  the  Bureau 
should  require  creditors  to  disclose  the 
amount  of  homeowner’s  association  fees 
a  consumer  is  required  to  pay  with  each 
periodic  payment.  The  commenter 
stated  that  as  proposed,  illustrations  of 
form  H-25  show  only  the  total  amount 
of  such  fees  during  the  first  year  after 
consummation. 

Some  industry  commenters  asserted 
that  they  should  be  allowed  to  modify 
the  disclosure  requirements  of  proposed 
§  1026.38(1)(7).  A  national  trade 
association  representing  timeshare 
developers  and  similar  fractional 
interest  real  estate  products  stated  that 
it  did  not  believe  the  disclosures  that 
would  be  required  by  §  1026.38(1)(7) 
applied  to  timesbare  transactions 
because  property  taxes  and  insurance 
are  usually  included  in  the  timeshare 
owner’s  annual  maintenance  fee  instead 
of  being  escrowed.  A  State  trade 
association  representing  bankers 
asserted  creditors  should  be  able  to 
modify  the  disclosures  that  would  have 
been  required  by  §  1026.38(1)(7)  such 
that  if  the  disclosure  were  intended  for 
a  consumer  who  establishes  an  escrow 
account,  creditors  should  not  have  to 
provide  disclosures  intended  for  a 
consumer  who  waived  escrow,  and  vice 
versa.  The  trade  association  commenter 
asserted  that  providing  information  that 
is  not  applicable  to  a  particular 
transaction  could  distract  the  consumer 
from  important  information  that 
actually  applies  to  the  consumer’s 
transaction.  A  community  bank 
commenter  urged  the  Bureau  to 
eliminate  or  significantly  reduce  the 
proposed  disclosures.  The  commenter 
asserted  that  the  proposed  escrow 
disclosures  are  generally  unnecessary. 
The  commenter  asserted  that  in  most 
cases,  a  consumer  is  already  aware  of 
the  consumer’s  hazard  insurance  and 
property  tax  costs,  the  disclosure  of 
non-escrowed  property  costs  is  not 
relevant  to  the  loan  transaction,  and  the 
proposed  disclosures  duplicated  the 
proposed  disclosures  that  would  have 
been  required  by  proposed  §  1026.38(c) 
and  (g)(3).  Another  community  bank 
commenter  asserted  that  a  creditor 
should  not  have  to  disclose  the 
statement  that  a  consumer  may  contact 
the  consumer’s  lender  to  ask  if  the 

consumer’s  loan  can  have  an  escrow 

\ 


account,  which  would  have  been 
required  by  proposed 
§  1026.38(l)(7)(i)(B)(I)  if  the  creditor 
does  not  offer  escrow  accovmts. 

Other  industry  commenters  sought  to 
persuade  the  Bureau  to  clarify  and 
modify  various  aspects  of  proposed 
§  1026.38(1)(7).  Several  national  trade 
associations  representing  banks, 
mortgage  bankers,  and  consumer 
mortgage  companies  appeared  to  suggest 
that  industry  stakeholders  needed 
clarification  from  the  Bureau  with 
respect  to  how  to  count  the  first  year 
after  consummation  in  order  to  comply 
with  the  requirement  to  disclose  the 
total  amount  for  property  costs  that  the 
consumer  will  be  required  to  pay  into 
an  escrow  account  over  the  first  year 
after  consummation,  as  would  have 
been  required  by  proposed 
§  1026.38(l)(7)(i)(A)(l).  A  community 
bank  commenter  expressed  similar 
concerns.  Trade  association  commenters 
also  asserted  that  the  Bureau  should  not 
require  creditors  to  list  that  the  creditor 
does  not  require  an  escrow  account  as 
a  reason  for  the  non-establishment  of  an 
escrow  account.  They  asserted  that  this 
explanation  was  encompassed  within 
the  proposed  requirement  to  list  that  a 
consumer  declined  the  escrow  account 
as  a  reason  for  the  non-establishment  of 
an  escrow  account  because  a  consumer 
could  only  decline  an  escrow  account  if 
the  creditor  did  not  require  it.  The  trade 
association  commenters  further  asserted 
that  there  should  be  a  separate  heading 
above  the  disclosure  describing  the 
consequences  of  the  borrower  failing  to 
pay  non-escrowed  items  rpquired 
pursuant  to  proposed 
§  1026.38(l)(7)(ii)(C)  because  the  “In  the 
future”  reference  in  proposed 
§  1026.38(l)(7)(ii)  would  be  misleading 
due  to  the  fact  that  the  consumer  may 
have  non-escrowed  items  that  are  due 
very  shortly  after  closing. 

The  trade  association  commenters, 
along  with  several  bank  commenters, 
sought  clarification  on  how  to  comply 
■with  proposed 

§  1026.38(l)(7)(i)(B)(2),which  would 
have  required  the  creditor  to  disclose 
the  amount  of  any  fee  the  creditor 
imposes  on  the  consumer  for  not 
establishing  an  escrow  account  in 
connection  with  the  transaction,  if  the 
creditor  does  not  charge  a  fee  associated 
with  the  non-establishment  of  escrow, 
but  reflects  the  cost  of  non¬ 
establishment  through  the  provision  of 
different  loan  terms,  such  as  a  higher 
interest  rate.  One  such  commenter,  a 
community  bank,  suggested  that  the 
Bureau  not  adopt  §  1026.38(l)(7)(i)(B)(2) 
because  consumers  pay  for  the  escrow 
waiver  fee  through  higher  interest  rates. 
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Several  industry  commenters, 
including  a  GSE  commenter,  a  law  firm 
commenter  submitting  comments  on 
behalf  of  its  document  software 
company  client,  and  a  title  company 
commenter,  sought  clarification  on 
escrowed  and  non-escrowed  property 
costs.  The  GSE  commenter  also 
suggested  that  the  Bureau  standardize 
the  capitalization  of  the  term  “escrowed 
property  costs”  on  final  form  H-25.  It 
asserted  that  inconsistency  in 
capitalization  when  referring  to  the 
same  item  could  cause  consumer 
confusion.  On  page  4  of  proposed  form 
H-25  of  appendix  H,  “escrowed 
property  costs”  are  shown  capitalized  to 
illustrate  the  disclosures  that  would 
have  been  required  by  proposed 
§  1026.38(1)(7),  but  the  term  is  not 
shown  capitalized  on  page  1  of 
proposed  form  H-25  to  illustrate  the 
disclosures  that  would  have  been 
required  by  proposed  §  1026.38(c)(2). 

One  large  Dank  commenter 
recommended  that  the  Bureau  change 
the  proposed  labels  “Initial  Payment” 
and  “Monthly  Payment”  set  forth  in 
proposed  §  1026.38(l)(i)(A)(5)  and  [4], 
respectively,  to  “Initial  Escrow 
Payment”  and  “Monthly  Escrow 
Payment,”  respectively,  and  remove  the 
word  “cushion”  from  the  description  of 
the  initial  escrow  payment  to  avoid 
risking  consumer  confusion.  The 
commenter  also  suggested 'that  the  final 
disclosures  include  a  statement  that 
would  expressly  state  that  the 
consumer’s  loan  terms  may  not  allow 
for  escrow  account  cancellation  because 
it  is  prohibited  under  certain  loan 
programs.  Further,  the  commenter 
suggested  that  the  Bureau  include  a 
disclosure  that  informs  the  consumer 
that  State  law  does  not  require  an 
escrow  account  among  the  reasons  why 
an  escrow  account  will  not  be 
established.  The  commenter  was 
concerned  that  without  the  disclaimer, 
a  consumer  who  desires  to  establish  an 
escrow  account,  but  is  not  aware  that  • 
establishment  is  prohibited  under  State 
law,  could  make  unfounded  claims 
against  the  creditor. 

A  document  preparation  company 
commenter  shared  the  large  bank 
commenter’s  concern  about  describing 
the  initial  escrow  payment  as  a 
“cushion,”  as  would  have  been  required 
by  proposed  §  1026.38(l)(7)(i)(A)(3).  The 
commenter  also  stated  that  the 
statements  that  would  be  required  by 
proposed  §  1026.38(l)(7)(i)(A)  would  be 
easier  to  understand  if  the  statement 
that  the  creditor  may  be  liable  for 
penalties  and  interest  if  it  fails  to  make 
a  payment  for  an  escrowed  cost 
preceded  the  statement  that  the 
consumer  would  have  to  pay  such  costs 


directly  in  the  absence  of  the  escrow 
account.  In  proposed  form  H-25,  the 
statement  on  the  creditor’s  potejjtial 
liability  for  failing  to  pay  escrowed  costs 
is  shown  immediately  following  the 
statement  about  a  consumer’s  direct 
payment  obligations  absent  an  escrow 
.account.  The  commenter  did  not 
provide  any  explanation  for  why  the 
proposed  sequencing  of  the  statements 
is  not  clear  or  why  the  alternative 
sequencing  it  suggested  would  add 
greater  clarity  to  the  disclosures  that 
would  be  required  by  proposed 
§  1026.38(l)(7)(i)(A). 

One  community  bank  commenter 
expressed  concern  that  neither  the 
model  nor  the  sample  Closing 
Disclosure  forms  provided  an  example 
where  the  consumer  waived  escrow.  It 
asserted  that  creditors  would  need  such 
an  example  to  comply  with  proposed 
§  1026.38(l)(7)(i)(B)(l),  which  would 
have  required  the  disclosure  of  the 
estimated  total  amount  the  consumer 
will  pay  directly  for  cHhrges  described 
during  the  first  year  after  consummation 
that  are  known  to  the  creditor,  labeled 
as  “Estimated  Property  Cost  over  Year 
1.” 

One  title  company  commenter 
asserted  that  the  Bureau  should  not 
require  a  creditor  to  provide  the 
statement  that  the  consumer  would  have 
to  pay  for  property  costs  directly  absent 
an  escrow  account  but  did  not  explain 
its  position.  The  commenter  also 
asserted  that  the  requirement  to  disclose 
the  estimated  amount  the  consumer  is 
likely  to  pay  during  the  first  year  after 
consummation  labeled  “Non-Escrowed 
Property  Costs  over  Year  1,”  should  be 
moved  to  the  table  titled  “No  Escrow” 
under  proposed  §  1026.38(l)(7)(i)(B) 
because  disclosures  about  escrowed  and 
non-escrowed  costs  should  be 
segregated  on  the  Closing  Disclosure  for 
clarity.  The  commenter  further  asserted 
that  the  Bureau  must  make  clear  that 
cancellation  of  a  consumer’s  escrow 
account  requires  lender  approval. 

One  bank  employee  commenter 
sought  clarification  on  whether  the 
creditor  is  required  to  disclose  the 
amount  of  homeowner’s  association  fees 
if  the  charge  is  not  included  in  the 
consumer’s  escrow  account.  One 
mortgage  broker  commenter  questioned 
why  therqas  no  disclosure  that  would 
inform  a  consumer  about  the  amounts 
included  in  the  cushion  for  the  escrow 
account.  Another  commenter,  self- 
identifying  as  an  individual,  suggested 
that  the  Bureau  should  tlefine  “escrow 
account”  to  improve  consumer 
understanding. 


Discussion 

The  Bureau  has  considered  the 
comments  and  is  addressing  them 
below. 

General  requirements.  With  respect  to 
the  argument  that  creditors  should  be 
prohibited  from  imposing  an  escrow 
wavier  fee,  the  Bureau  believes  such  a 
prohibition  would  be  outside  the  scope 
of  this  rulemaking.  Accordingly,  as  long 
as  some  creditors  assess  the  fee,  it  is 
important  to  inform  consumers  about 
the  fee.  Further,  the  Bureau  has 
determined  not  to  modify  the  disclosure 
requirements  with  respect  to  the 
disclosure  of  homeowner’s  association 
fees  a  consumer  is  required  to  pay  with 
each  periodic  payment,  because 
homeowner’s  association, 
condominium,  or  cooperative  fees  may 
not  be  due  with  every  periodic  payment. 
Adding  this  requirement  may  cause 
consumer  confusion  and  be  costly  and 
burdensome  to  implement. 

With  respect  to  industry  commenters’ 
request  that  the  Bureau  permit  creditors 
to  modify  the  proposed  disclosures  if 
the  creditor  determines  the  disclosure 
does  not  enhance  consumer 
understanding  or  is  inapplicable  to  the 
creditor,  the  Bureau  generally  believes 
that  permitting  creditors  to  omit 
disclosures  based  on  the  creditors’  own 
judgment  that  they  are  inapplicable  or 
•do  not  enhance  consumer 
understanding  risks  undermining  the 
consumer’s  understanding  of  the 
transaction.  This  would  be  inconsistent 
with  the  purpose  of  this  rulemaking  and 
the  requirements  of  §  1026. 38(t),  for 
reasons  discussed  in  greater  detail  in  the 
section-by-section  analyses  to 
§  1026;19(e)  and  §  1026.38(t).  With 
respect  to  comments  about  the 
applicability  of  the  disclosures  to 
timeshare  plans,  the  Bureau  believes 
whether  an  annual  maintenance  fee  that 
includes  assessments  for  property  taxes 
and  insurance  may  be  an  escrow 
account  for  purposes  of  §  1026.38(1)(7) 
would  be  a  determination  based  on  the 
particular  facts  and  circumstances 
regarding  the  transaction.  Comment 
38(g)-5  adopted  in  this  final  rule  also 
provides  guidance  bn  the  definition  of 
an  escrow  account,  and  the  guidance 
applies  to  the  determination  of  whether 
an  escrow  account  has  been  established 
for  purposes  of  §  1026.38(1)(7).  Further, 
the  Bureau  acknowledges  that  the  initial 
escrow  payment  and  monthly  payment 
disclosures  that  would  have  been 
required  by  proposed 
§  1026.38(l)(7)(i)(A)(3)  and  [4]  reflect 
disclosmes  that  would  have  been 
required  by  proposed  §  1026.38(g)(3) 
and  (c)(1),  respectively.  But  TILA 
section  129D(h)  requires  the  creditor  to 
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provide  these  disclosures  in  the  Pre- 
Consummation  Escrow  Establishment 
Disclosure,  and  the  Bureau  believes  that 
implementing  these  statutorily-required 
disclosures  enhances  consumer 
understanding  of  the  escrow  disclosure. 

With  respect  to  industry  commentets 
that  requested  that  the  Bureau  modify 
various  aspects  of  the  content  that 
would  have  been  required  by  proposed 
§  1026.38(11(7),  the  Bureau  has 
considered  their  suggestions  and  is 
making  adjustments  to  the  proposed 
disclosures  to  the  extent  the  Bureau 
believes  that  these  adjustments  enhance 
consumer  understanding,  as  described 
below.  A  number  of  comments  the 
Bureau  received  on  proposed 
§  1026.38(11(7)  sought  clarifications  on 
the  content  of  the  proposed  disclosure 
or  expressed  compliance  concerns,  and 
the  Bureau  is  responding  to  them, 
separately  below. 

Content  of  proposed  disclosures.  The 
Bureau  is  adjusting  the  proposed  labels 
“Initial  Payment”  emd  “Monthly 
Payment”  set  forth  respectively  in 
proposed  §  1026.38(l)(il(A)(3l  and  (4),  to 
“Initial  Escrow  Payment”  and  “Monthly 
Escrow  Payment,”  respectively.  As 
noted  by  the  commenter,  adding  the 
word  “Escrow”  may  clarify  the  nature  of 
the  payment  disclosed.  The  Bureau 
believes  the  adjustment  would  enhance 
consumer  understanding.  The  Bureau 
has  decided  not  to  finalize  the  proposed 
requirement  that  creditors  state  that  the 
creditor  does  not  require  an  escrow 
account  as  a  reason  for  the  non¬ 
establishment  of  an  escrow  account.  The 
Bureau  believes  that  the  explanation  is 
encompassed  within  a  related 
disclosure,  for  reasons  provided  by  the 
commenters.  The  Bureau  is  not  adding 
to  the  list  of  reasons  that  the  creditor 
must  disclose  for  escrow  account  non¬ 
establishment.  As  discussed  above,  one 
large  bank  commenter  suggested  that  the 
Bureau  include  a  disclosure  that 
informs  the  consumer  that  State  law 
does  not  require  an  escrow  account  as 
a  reason  why  an  escrow  account  will 
not  be  established.  The  Bureau  believes 
that  the  State  laws  at  issue,  as  described 
by  the  commenter,  do  not  support  the  ■ 
argument  that  certain  State  laws 
prohibit  the  establishment  of  escrow 
accounts.  It  appears  that  the  laws  only 
prohibit  creditors  from  requiring  the 
consumer  to  establish  or  keep  an  escrow 
account.  It  does  not  appear  that  the 
referenced  laws  prohibit  a  creditor  from 
establishing  an  escrow  account  for  a 
consumer  at  the  consumer’s  request. 

The  Bureau  does  not  believe  any  other 
adjustments  or  modifications  to  the 
content  or  format  of  the  disclosure 
would  enhance  consumer 
understanding.  The  Bureau  does  not 


believe  it  is  necessary  to  define  “escrow 
account”  further.  As  the  proposed 
disclosure  indicates,  variations  exist 
with  respect  to  the  term  (i.e.,  such 
accounts  could  also  be  called 
“impound”  or  “trust”  accounts). 

Further,  the  Bureau  believes  that  by  the 
time  that  the  consumer  receives  the 
disclosures  that  would  have  been 
required  by  §  1026.38(1)(7),  the 
consumer  would  have  become 
familiarized  with  the  term  and  the 
purpose  of  such  accounts  by  seeing  the 
term,  first  disclosed  in  the  Loan 
Estimate,  and  by  going  through  the 
origination  process.  The  Bureau  also 
believes  that  the  capitalization  decision 
the  Bureau  made  with  respect  to  the 
term  “escrowed  property  costs”  is 
appropriate.  On  page  1  of  form  H-25, 
the  term  is  part  of  a  sentence.  The 
Bureau  believes  that  the  absence  of 
capitalization  makes  the  sentence  easier 
to  read  and  comprehend.  In  contrast,  on 
page  4,  the  term  is  capitalized  because 
it  is  a  label,  and  capitalization  enhances 
prominence.  • 

The  Bureau  believes  that  requiring 
creditors  to  use  the  term  “cushion”  for 
the  disclosure  required  by 
§  1026.38(l)(7)(i)(A)(3)  to  describe  the 
initial  escrow  payment  is  appropriate 
because  the  term  enhances  consumer 
understanding  that  the  initial  escrow 
payment  may  exceed  a  monthly 
payment’s  worth  of  escrowed  charges. 
The  Bmeau  also  does  not  believe  that 
further  explanation  is  needed  to  inform 
consumers  about  the  amounts  included 
in  the  “cushion.”  This  information  is 
already  disclosed  pursuant  to 
§  1026.38(g)(3),  and  the  disclosure 
under  §  1026.38(l)(7)(i)(A)(3)  includes  a 
cross-reference  to  that  section. 

The  Bureau  is  also  not  persuaded  that 
a  statement  that  the  consumer’s  loan 
terms  may  not  allow  for  the  cancellation 
of  an  escrow  account  is  necessary.  The 
Bureau  believes  that  the  disclosures 
proposed  under  the  reference  “In  the 
future”  state  clearly  that  the  consumer 
may  not  be  able  to  cancel  the 
consumer’s  escrow  account.  The  Bureau 
also  does  not  believe  that  the  reference 
“In  the  future”  could  mislead 
consumers  about  their  responsibilities 
to  pay  non-escrowed  property  costs.  The 
disclosure  that  would  have  been 
required  by  proposed 
§  1026.38(l)(7)(i)(A)(2)  clearly  informs 
the  consumer  that  the  consumer  should 
expect  to  have  such  costs  due  within  the 
first  year  after  consummation. 

In  response  to  a  suggestion  to  move 
the  disclosure  about  a  consumer’s  non- 
escrowed  property  costs  over  the  first 
year  after  consunfmation  to  the 
proposed  “No  Escrow"  table,  the  Bureau 
does  not  believe  that  the  disclosure 


belongs  in  the  “No  Escrow”  table.  The 
disclosure  is  appropriately  placed  under 
the  “Escrow”  table  as  proposed  because 
it  is  a  disclosure  provided  to  a  consumer 
that  has  established  an  escrow  account 
and  reflects  the  possibility  that  the 
consumer  will  have  property  costs  that 
will  not  be  paid  using  escrow  account 
funds.  The  Bureau  is  also  not  adopting 
the  suggestion  that  the  Bureau  withdraw 
the  proposed  requirement  that  the 
creditor  provide  the  statement  that  the 
consumer  would  have  to  pay  for 
property  costs  directly,  absent  an 
escrow  account.  The  disclosure  was 
proposed  to  implement  a  statutory 
requirement  set  forth  in  TILA  section 
129D(j),  and  the  Bureau  believes  that  it 
would  enhance  consumer 
understanding. 

The  Bureau  has  also  considered  the 
suggestion  that  the  disclosure  reflect 
that  the  consumer  may  only  be  able  to 
cancel  the  consumer’s  escrow  account 
with  the  creditor’s  consent.  The  Bureau 
believes  that  escrow  account 
cancellation  criteria  could  vary 
significantly,  and  the  Bureau  is 
concerned  that  adopting  the  suggestion 
to  add  certain  specific  criteria  to  the 
disclosure  may  confuse  consumers, 
which  would  be  inconsistent  with  the 
purpose  of  the  integrated  disclosures, 
which  is  to  aid  consumer 
understanding.  Lastly,  with  respect  to 
the  suggestion  that  the  Bureau  re¬ 
sequence  certain  statements  that  would 
have  been  required  by  proposed 
§  1026.38(l)(7)(i)(A)  as  shown  on 
proposed  form  H-25,  the  Bureau  does 
not  believe  the  adjustment  would 
enhance  consumer  understanding. 
Additionally,  consumer  testing  results 
indicated  that  the  model  disclosure 
performed  well  with  consumers,  and  the 
commenter  did  not  offer  any 
explanation  for  why  the  proposed 
sequence  is  unclear.  See  Kleimann 
Quantitative  Testing  Report,  at  69-70. 

Compliance  questions.  With  respect 
to  requests  that  the  Bureau  clarify  how 
to  count  the  first  year  after 
consummation  to  facilitate  compliance 
with  §  1026.38(l)(7)(i)(A)(J),  the  Bureau 
believes  that  it  is  unnecessary  because 
the  text  of  proposed 
§  1026.38(l)(7)(i)(A)(l),  which  the 
Bureau  is  adopting  as  proposed  in  this 
final  rule,  would  have  provided  clear 
instructions  on  how  to  determine  the 
consumer’s  escrowed  property  costs 
over  the  first  year  after  consummation. 
Additionally,  some  commenters  had 
questions  with  respect  to  how  to 
determine  what  charges  are  “escrowed 
property  costs”  and  what  charges  are 
“non-escrowed  property  costs.”  The 
Bureau  believes  that  these  questions  are 
clearly  addressed  in  proposed  • 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations  80035 


§  1026.38(l)(7KiKA)(J)  and  (2), 
respectively,  which  would  have 
directed  the  creditor  to 
§  1026.37(c)(4)(ii)  to  make  the 
determination.  With  respect  to  whether 
the  creditor  is  required  to  disclose  the 
amgunt  of  homeowner’s  association  fees 
if  the  charge  is  not  included  in  the 
consumer’s  escrow  account, 

§  1026.19(f)(l)(i)  requires  the  creditor  to 
disclose  items  on  the  Closing  Disclosure 
that  reflect  the  actual  terms  of  the 
transaction.  Additionally,  proposed 
§  1026.38(l)(7)(i)(A)(2)  would  have 
required  that  the  creditor  disclose  “non- 
escrowed  property  costs”  over  the  first 
year  after  consummation,  which  would 
have  included  non-escrowed 
homeowner’s  association  fees,  to  the 
extent  that  the  consumer  is  likely  to  pay 
these  costs  over  the  first  year  after 
consummation  and  to  the  extent  that 
they  are  known  to  the  creditor. 
Accordingly,  if,  for  example,  the 
consumer’s  escrowed  costs  do  not 
include  homeowner’s  association  fees, 
hut  the  creditor  knows  that  the 
consumer  is  likely  to  pay  $1,000  in. 
homeowner’s  association  fees,  then  the 
creditor  must  disclose  the  fee  as 
required  by  §  1026.38(l)(7Ki)(A)(2).  ^ 
With  respect  to  questions  about  how 
to  disclose  the  Escrow  Waiver  Fee  as 
required  by  §  1026.38(l)(7)(i)(B)(2)  when 
the  creditor  does  not  impose  a  fee  on  the 
consumer  for  not  establishing  an  escrow 
account  in  connection  with  the 
mortgage  transaction,  there  would  be  no 
amount  to  disclose,  and  the  disclosure 
would  be  left  blank,  as  illustrated  by 
form  H-25  of  appendix  H  to  Regulation 
Z.  Lastly,  the  Bureau  recognizes  that 
proposed  form  H-25  only  provides 
illustrative  examples  of  transactions 
where  an  escrow  account  has  been 
established.  However,  the  Bureau  does 
not  believe  that  an  example  illustrating 
a  scenario  in  which  the  borrower  has 
waived  the  escrow  account  is  necessary 
to  illustrate  compliance  with  the 
proposed  requirement  to  disclose 
estimated  property  costs  over  the  first 
year  after  consummation,  because,  in 
that  scenario,  the  calculation  method  is 
simple:  all  property  costs  described  in 
§  1026.37(c)(4)(ii)  are  “non-escrowed 
property  costs”  if  the  consumer  has 
waived  the  escrow  account. 

For  the  reasons  stated  above,  the 
Bureau  does  not  believe  that  it  is 
necessary  to  make  adjustments  or 
modifications  to  proposed 
§  1026.38(1)(7)  to  address  these 
concerns.  But,  as  discussed  above,  the 
Bureau  is  making  minor  adjustments 
and  modifications  to  the  content  and 
format  of  the  disclosures  in  proposed 
§  1026.38(1)(7)  as  illustrated  by  form  H- 
25  of  appendix  H  to  Regulation  Z  to 


enhance  consumer  understanding.  The 
Bureau  adopts  §  1026.38(1)(7)  and 
related  commentary,  with  such 
adjustments  and  modifications, 
pursuant  to  its  authority  under  section 
105(a)  of  TILA,  Dodd-Frank  Act  section 
1032(a),  and,  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b). 

Final  Rule 

Under  the  subheading  “Escrow 
Account,”  §  1026.38(l)(7).requires  the 
creditor  to  disclose  whether  the 
consumer’s  loan  will  have  an  escrow 
account,  and  certain  details  about  the 
payments  made  using  escrow  account 
funds  and  those  the  consumer  must 
make  directly.  Under  the  “Escrow 
Account”  subheading  and  under  the 
reference  “For  now,”  §  1026.38(l)(7)(i) 
requires  a  statement  that  an  escrow 
account  may  also  be  called  an 
“impound”  or  “trust”  account  and  a 
statement  of  Whether  the  creditor  has  or 
will  establish  an  escrow  account  at  or 
before  consummation  in  connection 
with  the  transaction  for  the  costs  that 
will  be  paid  using  escrow  account  funds 
described  in  §  1026.38(l)(7)(i)(A). 

Section  1026.38(l)(7)(i)(A)  requires  the 
following  disclosures  under  the  “For 
now”  reference:  (1)  a  statement  that  the 
creditor  may  be  liable  for  penalties  and 
interest  if  it  fails  to  make  a  payment  for 
any  costs  for  which  the  escrow  account 
has  been  established,  (2)  a  statement 
that  the  consumer  would  be  required  to 
pay  such  costs  directly  if  no  account  is 
established,  and  (3)  a  table  titled 
“Escrow”  that  contains,  if  an  escrow 
account  is  or  will  be  established,  an 
itemization  of  the  following:  (i)  the  total 
amount  the  consumer  will  be  required 
to  pay  into  an  escrow  account  over  the 
first  year  after  consummation  for 
payment  of  the  charges  referenced  in 
§  1026.37(c)(4)(ii),  labeled  “Escrowed 
Property  Costs  over  Year  1,”  together 
with  a  descriptive  name  for  each  such 
charge,  calculated  as  the  amount 
disclosed  under  §  1026.38(l)(7)(i)(A)(4) 
multiplied  by  the  number  of  periodic 
payments  scheduled  to  be  made  to  the 
escrow  account  during  the  first  year 
after  consummation;  (ii)  the  estimated 
amount  the  consumer  is  likely  to  pay 
during  the  first  year  after  consummation 
for  charges  described  in 
§  1026.37(c)(4)(ii)  that  are  known  to  the 
creditor  and  that  will  not  be  paid  using 
escrow  account  funds,  labeled  “Non- 
Egcrowed  Property  Costs  over  Year  1,” 
together  with  a  descriptive  name  for 
each  such  charge  and  a  statement  that 
•  the  consumer  may  have  to  pay  other 
costs  that  are  not  listed;  (iii)  the  total 
amount  disclosed  pursuant  to 
§  1026.38(g)(3),  a  statement  that  the 
payment  is  a  cushion  for  the  escrow 


account,  labeled  “Initial  Escrow 
Payment,”  and  a  reference  to  the 
information  disclosed  pursuant  to 
§  1026.38(g)(3);  and  (iv)  the  amount  the 
consumer  will  be  required  to  pay  into 
the  escrow  account  with  each  periodic 
payment  during  the  first  year  after 
consummation  for  payment  of  the 
charges  described  in  §  1026.37(c)(4)(ii), 
labeled  “Monthly  Escrow  Payment.”  As 
discussed  above,  the  labels  “Initial 
Escrow  Payment”  and  “Monthly  Escrow 
Payment”  reflect  adjustments  the 
Bureau  has  made  in  response  to 
comments. 

Section  1026.38(l)(7)(i)(A)(5)  provides 
that  a  creditor  complies  with  the 
requirements  of  §  1026.38(l)(7)(i)(A)(l) 
and  (l)(7)(i)(A)(4)  if  the  creditor  liases 
the  numerical  disclosures  required  by 
those  paragraphs  on  amounts  derived 
from  the  escrow  account  analysis 
required  under  Regulation  X,  12  CFR 
1024.17.  Comments  38(l)(7)(i)(A)(2)-l 
and  38(l)(7)(i)(A)(4)-l  are  adopted  as 
proposed  and  set  forth  guidance  with 
respect  to  the  calculation  of  the 
itemized  amounts  that  are  required  to  be 
disclosed  pursuant  to 
§1026.38(l)(7)(i)(A). 

Section  1026.38(l)(7)(i)(B)  requires  a 
statement  of  whether  the  loan  will  not 
have  an  escrow  account  and  the  reason 
the  loan  will  not  have  an  escrow 
account.  For  example,  if  the  loan  will 
not  have  an  escrow  account  because 
either  the  consumer  declined  to  have 
one  or  the  creditor  does  not  offer  them, 
the  disclosure  must  state  that  fact.  The 
finalized  statement  is  different  from  the 
proposed  statement  because,  as 
discussed  above,  comment ers  observed 
that  a  consumer  could  only  decline  an 
escrow  account  if  the  creditor  did  not 
require  it.  The  Bureau  is  persuaded  that 
it  is  unnecessary  to  require  creditors  to 
list  “the  creditor  does  not  require  an 
escrow  account”  as  separate  reason  for 
why  the  loan  will  not  have  an  escrow 
account. 

Section  1026.38(l)(7)(i)(B)  also 
requires  a  statement  that  the  consumer 
must  pay  all  property  costs,  such  as 
taxes  and  homeowner’s  insurance, 
directly,  as  well  as  a  statement  that  the 
consumer  may  contact  the  creditor  to 
inquire  about  the  availability  of  an 
escrow  account.  Finally, 

§  1026.38(l)(7)(i)(B)  requires  a  table 
titled  “No  Escrow,”  that  contains,  if  an 
escrow  account  will  not  be  established, 
an  itemization  of  the  following:  (1)  the 
estimated  total  amount  the  consumer 
will  pay  directly  for  charges  described 
in  §  1026.37(c)(4)(ii)  during  the  first  year 
after  consummation  that  are  known  to 
the  creditor  and  a  statement  that, 
without  an  escrow  account,  the 
consumer  must  pay  the  identified  costs. 
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possibly  in  one  or  two  large  payments, 
labeled  as  “Estimated  Property  Costs 
over  Year  1,”  and  (2)  the  amount  of  any 
fee  that  the  creditor  may  impose  for  not 
establishing  an  escrow  account,  labeled 
“Escrow  Waiver  Fee.”  The  disclosures 
required  by  §  1026.38(l)(7)(i)(B)  are 
under  the  “For  now”  reference  that  is 
required  by  §  1026.38(l)(7)(i).  Comment 
38(l)(7)(i)(B)(J)— 1  is  adopted  as 
proposed  and  provides  guidance  with 
respect  to  the  calculation  of  the  amounts 
that  are  required  to  be  disclosed 
pursuant  to  §  1026.38(l)(7)(i)(B). 

Under  the  subheading  “Escrow 
Account,”  required  by  §  1026.38(1)(7) 
and  under  the  reference  “In  the  future,” 

§  1026.38(l)(7)(ii)  requires  information 
about  future  requirements  for  property 
costs.  Specifically,  §  1026.38(l)(7)(ii)(A) 
requires  a  statement  that  the  consumer’s 
property  costs  may  change  and,  as  a 
result,  the  consumer’s  escrow  amount 
may  change.  Section  1026.38(l)(7)(ii)(B) 
requires  a  statement  that  the  consumer 
may  be  able  to  cancel  an  established 
escrow  account,  but  if  the  account  is 
cancelled  the  consumer  would  be 
required  to  pay  those  costs  directly 
unless  a  new  escrow  account  is 
established. 

Section  1026.38(l)(7)(ii)(C)  requires  a 
description  of  the  consequences  of 
failing  to  pay  the  property  costs, 
including  the  imposition  of  flnes  and 
penalties  or  imposition  of  a  tax  lien  by 
the  consumer’s  State  and  local 
government,  and  possible  actions  by  the 
creditor,  such  as  adding  the  outstanding 
amounts  to  the  loan  balance,  adding  an 
escrow  account  for  the  loan,  or 
purchasing  property  insurance  on  the 
consumer’s  behalf  (with  the  statement 
that  it  is  likely  to  be  more  expensive  and 
provide  fewer  benefits  than  what  the  • 
consumer  could  purchase  directly). 

Legal  authority.  The  Bureau  believes 
that  requiring  disclosures  regarding  the 
establishment  of  an  escrow  account,  as 
well  as  the  non-establishment  of  an 
escrow  account,  will  provide  consumers 
with  information  needed  to  evaluate  the 
costs  and  fees  associated  with  mortgage 
loans  and  to  understand  their  ongoing 
monthly  obligations  regardless  of 
whether  the  transaction  would  include 
an  escrow  account.  Disclosure  of  this 
information  will  ensure  that  consumers 
have  the  facts  needed  to  understand  a 
key  requirement  of  their  mortgage  loan 
and  avoid  the  uninformed  use  of  credit, 
consistent  with  the  purposes  of  TILA.  In 
addition,  the  Bureau  believes  that  the 
disclosures  adopted  in  this  final  rule 
will  ensure  that  the  features  of  the 
mortgage  transaction  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 


benefits,  and  risks  associated  with  the 
mortgage  transaction,  in  light  of  the 
facts  and  circumstances,  consistent  with 
Dodd-Frank  Act  section  1032(a),  and 
will  improve  consumer  awareness  and 
understanding  of  residential  mortgage 
loans,  which  is  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b). 

38(m)  Adjustable  Payment  Table 

For  transactipns  subject  to  proposed 
§  1026.19(f),  the  Bureau  proposed 
§  1026.38(m)  pursuant  to  TILA  section 
128(b)(2)(C)(ii),  its  implementation 
authority  under  TILA  section  105(a), 
and  its  authority  under  section  1032(a) 
of  the  Dodd-Frank  Act  and  RESPA 
section  19(a).  Proposed  §  1026. 38(m) 
would  have  required  creditors  to 
disclose  on  the  Closing  Disclosure  the 
Adjustable  Payment  table  required  by 
§  1026. 37(i)  if,  under  the  terms  of  the 
legal  obligation,  the  princfpal  and 
interest  payment  may  adjust  without  a 
corresponding  adjustment  to  the  interest 
rate  or  if  the  loan  is  a  seasonal  payment 
product  under  §  1026.38(a)(5)(iii).  The 
information  required  to  be  disclosed  in 
the  table  would  have  included:  the 
periodic  payment  at  the  first  adjustment 
of  the  payment:  the  number  of  the 
earliest  number  payment  that  could 
reflect  an  adjustment  to  the  amount  of 
the  periodic  payment;  the  maximum 
possible  principal  and  interest  payment: 
the  number  of  the  earliest  payment  that 
could  reflect  the  maximum  possible 
periodic  payment;  an  affirmative  or 
negative  statement  of  whether  the  loan 
has  an  interest  only,  payment-option, 
step-payment  period,  or  seasonal 
payment  period;  and  the  length  of  such 
a  period  and  the  payments  affected. 

The  requirements  of  proposed 
§  1026. 38(m)  would  have  mirrored  those 
of  proposed  §  1026.37(i).  Accordingly, 
proposed  comment  38(m)-l  would  have 
directed  creditors  to  the  commentary  to 
proposed  §  1026.37(i)  for  guidance  on 
the  disclosures  required  by  proposed 
§  1026.38(m).  Proposed  comment 
38(m)— 2  would  have  clarified  that, 
although  the  disclosure  required  by 
proposed  §  1026.38(m)  is  to  be 
presented  under  a  different  master 
heading  than  the  disclosure  required  by 
proposed  §  1026.37(i),  the  other 
requirements  applicable  to  proposed 
§  1026.37(i)  apply  to  proposed 
§  1026.38(m).  Proposed  comment 
38(m)-3  would  have  clarified  that  the 
prohibition  against  presenting  the  table 
required  by  proposed  §  1026.37(i) 
except  if  the  conditions  of  that 
paragraph  are  satisfied  applies  to 
proposed  §  1026.38(m).  Proposed 
comment  38(m)— 4  would  have  clarified 
that  the  final  terms  that  will  apply  to  the 


credit  transaction  must  be  disclosed 
pursuant  to  proposed  §  1026. 38(m). 

Comments  received  related  to  the  AP 
table  are  discussed  in  the  section-by- 
section  analysis  of  §  1026. 37(i).  The 
Bureau  did  not  receive  any  comments 
specifically  related  to  proposed 
§  1026. 38(m)  or  its  related  commentary 
that  were  not  discussed  with  respect  to 
§  1026. 37(i).  Accordingly,  the  Bureau  is 
adopting  §  1026. 38(m)  and  comments 
38(m)-l  and  -2  as  proposed.  The 
Bureau  is  adopting  comments  38(m)-3 
and  -4  substantially  as  proposed  but 
with  minor  modifications  for  clcirity.  For 
a  detailed  description  of  the  Bureau’s 
implementation  of  TILA  section 
128(b)(2)(C)(ii)  and  use  of  its  authority 
under  TILA  section  105(a),  Dodd-Frank 
Act  section  1032(a),  and  RESPA  section 
19(a),  see  the  section-by-section  analysis 
of  §1026.37(i). 

38(n)  Adjustable  Interest  Rate  Table 

For  transactions  subject  to 
§  1026.19(f),  proposed  §  1026. 38(n). 
would  have  used  the  implementation 
authqrity  of  TILA  section  105(a)  and  the 
authority  of  Dodd-Frank  Act  section 
1032(a)  and  RESPA  section  19(a)  to 
require  creditors  to  disclose  on  the 
Closing  Disclosure  the  Adjustable 
Interest  Rate  table  required  by 
§  1026. 37(j)  if,  under  the  final  terms  of 
the  legal  obligation,  the  interest  rate 
may  adjust  after  consummation.  The 
information  required  to  be  disclosed  in 
the  table  as  proposed  would  have 
included:  (i)  The  index  and  margin  for 
an  adjustable  rate  loan  for  which  the 
interest  rate  will  adjust  according  to  an 
index  that  is  beyond  the  control-  of  the 
creditor:  (ii)  for  a  loan  with  an  interest 
rate  that  changes  based  on  something 
other  than  such  an  index,  such  as  a 
“step-rate”  product,  the  amount  of  the 
scheduled  adjustments  and  their 
frequency;  (iii)  the  interest  rate  at 
consummation:  (iv)  the  minimum  and 
maximum  possible  interest  rates  after 
consummation  of  the  loan,  after  any 
introductory  or  teaser  rate  expires;  (v) 
the  maximum  possible  change  in  the 
interest  rate  at  the  first  adjustment;  (vi) 
the  maximum  possible  change  for 
subsequent  adjustments  of  the  interest 
rate:  (vii)  the  month  after  consummation 
when  the  interest  rate  may  first  change, 
counted  from  the  date  that  interest 
begins  to  accrue  for  the  first  periodic 
principal  and  interest  payment;  and 
(viii)  the  frequency  of  subsequent 
interest  rate  adjustments  after 
consummation.  The  requirements  of 
proposed  §  1026. 38(n)  would  have 
mirrored  those  of  proposed  §  1026.37(j). 
Accordingly,  proposed  comment  38(n)- 
1  would  have  directed  creditors  to  the 
commentary  to  proposed  §  1026. 37(j)  for 
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guidance  on  the  disclosures  required  by 
proposed  §  1026. 38(n).  Proposed 
comment  38(n)— 4  would  have  clarified 
that,  although  the  disclosure  required 
pursuant  to  proposed  §  1026.38(n)  is  to 
be  presented  under  a  different  master 
heading  than  the  disclosure  required  by 
§  1026.37(j),  the  other  requirements 
applicable  to  §  1026. 37(j)  apply  to 
proposed  §  1026. 38(n).  Proposed 
comment  38{n)-3  would  have  clarified 
that  the  prohibition  against  presenting 
the  table  required  by  §  1026. 37(j)  if  the 
interest  rate  will  not  change  after 
consummation  applies  to  proposed 
§  1026. 38{n).  Proposed  comment  38(n)- 
4  would  have  clarified  that  the  final 
terms  that  will  apply  to  the  credit 
transaction  must  be  disclosed  pursuant 
to  proposed  §  1026. 38(n). 

Comments  received  related  to  the  AIR 
table  are  discussed  in  the  section-by-‘ 
section  analysis  of  §  1026.37(j).  The 
Bureau  did  not  receive  any  comments 
specifically  related  to  proposed 
§  1026. 38(n)  or  its  accompanying 
commentary  that  were  not  discussed 
with  respect  to  §  1026. 37(j). 

Accordingly,  the  Bureau  is  adopting 
§  1026. 38(n)  and  comments  38(n)-l  and 
-2  as  proposed.  The  Bureau  is  adopting 
comments  38(n)-3  and  -4  substantially 
as  proposed  hut  with  minor 
modifications  for  clarity. 

For  a  detailed  description  of  the 
Bureau’s  implementation  of  these  rules 
and  use  of  TILA  section  105(a),  Dodd- 
Frank  Act  section  1032(a),  and  RESPA 
section  19(a)  authority,  see  the  section- 
by-section  analysis  of  §  1026. 37(j)  above. 

38(o)  Loan  Calculations 

Proposed  §  1026. 38(o)  would  have 
required  creditors  to  disclose  in  a 
separate  table  under  the  heading  “Loan 
Calculations,”  certain  information 
required  by  TILA  section  128(a)(2) 
through  (5h  (8),  (17),  and  (19). 
Specifically,  the  table  required  by 
proposed  §  1026. 38(o)  would  have 
needed  to  contain  the  total  of  payments, 
finance  charge,  amount  financed, 
annual  percentage  rate,  total  interest 
percentage,  and  the  approximate  cost  of 
funds  disclosures  described  in  proposed 
§  1026.38(o)(l)  through  (6).  Pursuant  to 
proposed  §  1026. 38(t)  and  form  H-25, 
the  table  required  by  proposed 
§  1026. 38(o)  would  have  appeared  on 
the  final  page  of  the  Closing  Disclosure, 
apart  from  key  loan  terms  identified  on 
the  first  page  of  the  Closing  Disclosure. 
The  Bureau  observed  in  the  proposal 
that,  based  on  research  regarding 
consumer  comprehension  and  behavior 
and  the  results  of  the  Bureau’s 
consumer  testing,  the  Bureau  believed 
that  the  disclosure  of  these  calculations 
on  the  final  page  of  the  Closing 


Disclosure  and  apart  from  key  loan 
terms  may  reduce  information  overload 
and  enhance  the  overall  understanding 
of  the  Closing  Disclosure. 

The  Bureau  further  observed  that 
research  suggests  that  consumers  can 
process  only  a  finite  amount  of 
information  when  making  coipplex 
decisions.  As  a  result,  an  effective 
disclosure  regime  minimizes  the  risk  of 
distraction  and  overload  by 
emphasizing  information  that  is 
important  to  consumer  comprehension, 
while  placing  less  emphasis  on 
disclosures  that  are  less  useful  to  ’ 
consumers.  The  Bureau  noted  that 
consumer  testing  conducted  by  the 
Bureau  for  purposes  of  developing  the 
Closing  Disclosure  and  by  the  Board  for 
purposes  of  its  2009  Closed-End 
Proposal  indicates  that  consumer 
understanding  is  enhanced  if  the  loan 
calculations  in  proposed  §  1026. 38(o) 
are  disclosed  together  and  less 
prominently  than  disclosures  that  are 
most  important  to  consumers’ 
understanding  of  their  mortgage 
transactions,  such  as  interest  rate  and 
monthly  payment.  See  Kleimann 
Testing. Report  at  297-304;  74  FR 
43293-98,  43306-09. 

The  Bureau  solicited  comment  on 
whether  the  disclosures  in  proposed 
§  1026. 38(o)  would  enhance  consumers’ 
ability  to  understand  their  loan 
transactions  or  serve  other  important 
purposes  and,  if  not,  whether  the 
Bureau  should  use  its  authority  under 
TILA  section  105(a)  and  (f)  and  Dodd- 
Frank  Act  sections  1032(a)  and  1405(b) 
to  exempt  transactions  subject  to 
§  1026.19(f)  from  certain  of  these 
requirements. 

38(o)(l)  Total  of  Payments 

TILA  section  128(a)(5)  and  (8) 
requires  creditors  to  disclose  the  sum  of 
the  amount  financed  and  the  finance 
charge  using  the  term  “Total  of 
Payments,”  and  a  descriptive 
explanation  of  that  term.  15  U.S.C. 
1638(a)(5),  (8>.  Current  §  1026.18(h) 
implements  these  statutory  provisions 
by  requiring  creditors  to  disclose  the 
“total  of  payments,”  using  that  term, 
and  a  descriptive  explanation  that  the 
figure  represents  the  amount  the 
consumer  will  have  paid  after  making 
all  scheduled  payments.  Current 
comment  18(h)-2  provides  that 
creditors  must  calculate  the  total  of 
payments  amount  for  transactions 
subject  to  §  1026. 18(s)  using  the  rules  in 
’  §  1026.18(g)  and  associated  commentary 
and,  for  adjustable  rate  transactions, 
comments  17(c)(l)-8  and  -10.  Current 
comment  18(g)-l  provides  guidance  to 
creditors  on  the  amounts  to  be  included 
in  the  total  of  payments  calculation. 


Current  comment  18(h)-l  allows 
creditors  to  revise  the  total  of  payments 
descriptive  statement  for  variable-rate 
transactions  to  convey  that  the  disclosed 
amount  is  based  on  the  annual 
percentage  rate  and  may  change.  In 
addition,  current  comments  18(h)-3  and 
-4  permit  creditors  to  omit  the  total  of 
payments  disclosure  in  certain  single¬ 
payment  transactions  and  for  demand 
obligations  that  have  no  alternate 
maturity  rate. 

The  Bureau’s  Proposal . 

Proposed  §  1026.38(o)(l)  would  have 
implemented  the  requirements  of  TILA 
section  128(a)(5)  and  (8)  for  transactions 
subject  to  proposed  §  1026.19(f), 
pursuant  to  the  Bureau’s 
implementation  authority  under  TILA 
section  105(a).  Specifically,  proposed 
§  1026.38(o)(l)  would  have  required 
creditors  to  disclose  on  the  Closing 
Disclosure  the  term  “Total  of 
Payments,”  and  the  statement  that  the 
disclosure  is  “the  total  you  will  have 
paid  after  you  make  all  payments  of 
principal,  interest,  mortgage  insurance, 
and  loan  costs,  as  scheduled.”  For  the 
reasons  set  forth  in  the  section-by- 
section  analysis  of  §  1026.37(l)(l)(i),  the 
Bureau  proposed  to  modify  the 
requirement  of  TILA  section  128(a)(5) 
that  the  total  of  payments  disclose  the 
sum  of  the  amount  financed  and  the  • 
finance  charge.  Research  has  shown  that 
consumers  misunderstand  the  total  of 
payments  disclosure  under  current  rules 
and  do  not  use  it  when  evaluating  loan 
offers. 

Thus,  the  Bureau  proposed  to  modify 
the  current  rules  and  include  in  the  total 
of  payments  calculation  principal, 
interest,  mortgage  insurance  (including 
any  prepaid  or  escrowed  mortgage 
insurance),  and  loan  costs  disclosed 
pursuant  to  proposed  §  1026.37(f). 
Proposed  comment  38(o)(l)— 1  would 
have  clarified  that,  for  purposes  of 
§  1026.18(o)(l),  the  total  of  payments  is 
calculated  in  the  same  manner  as  the 
“In  5  Years”  disclosure  pursuemt  to 
§  1026.37(l)(l)(i),  except  that  the 
disclosed  amount  reflects  the  total 
payments  through  the  end  of  the  loan 
term.  The  comment  also  would  have 
referred  creditors  to  comment 
37(l)(l)(i)-l  for  guidance  on  the 
amounts  included  in  the  total  of 
payments  calculation. 

Comments 

The  Bureau  received  very  few 
comments  on  the  disclosure  of  the  total 
of  payments  calculation  in  the  Closing 
Disclosure.  One  consumer  commenter 
supported  the  inclusion  of  the  total  of 
payments  calculation  on  the  Closing 
Disclosure.  Two  industry  trade 
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association  commenters  requested 
additional  guidance  on  how  to  calculate 
this  particular  disclosure.  An  industry 
commenter  sought  clarification  as  to 
whether  hard-coded  text  is  required  on 
this  disclosure  or  if  the  text  can  change, 
and  if  the  latter,  sought  acceptable 
verbiage  that  could  be  used. 

Final  Rule 

For  the  reasons  discussed  below,  the 
Bureau  is  adopting  §  1026.38{o)(l)  and 
comment  38(o)(l)-l  as  proposed.  As 
discussed  in  the  section-by-section 
analysis  of  §  1026.37(1)  and  noted  above, 
the  Bureau  has  decided  to  modify  the 
total  of  payments  disclosure  to  reflect 
the  total  payments  over  five  years, 
rather  than  the  life  of  the  loan,  on  the 
Loan  Estimate  provided  to  consumers 
near  the  time  of  application.  The  Bureau 
determined  based  upon  research  and 
consumer  testing  that  the  “In  5  Years” 
disclosure  is  beneficial  to  consumers  in 
comparing  loans  they  are  considering, 
and  that  it  is  a  more  accessible  time 
period  for  consiimers  than  the  life  of  the 
loan  (typically  30  years). 
Notwi^standing  concerns  about  the  - 
utility  of  the  total  of  payments 
disclosure  on  the  Loan  Estimate,  the 
Bureau  recognizes  that  the  total  of 
payments  disclosure  offers  some 
important  benefits  on  the  Closing 
Disclosme.  The  Closing  Disclosure  is 
different  than  the  Loan  Estimate; 
although  a  five-year  metric  is 
appropriate  for  the  Loan  Estimate,  a 
metric  showing  the  total  of  payments  for 
the  full  term  is  more  appropriate  for  the 
Closing  Disclosure.  The  total  of 
payments  disclosure  is  commonly  used 
by  creditors  and  supervisory  agencies 
for  compliance  piu'poses,  as  well  as  by 
consumer  advocates.  In  addition, 
consumer  testing  indicates  that 
consumer  participants  used  the  total  of 
payments  calculation  and  it  helped 
increase  their  understanding  of  loan 
costs.  During  the  Bureau’s  consumer 
testing,  both  experienced  and 
inexperienced  consumer  participants 
often  commented  on  the  total  amount 
and  saw  it  as  an  important  piece  of 
information  that  would  assist  them  in 
evaluating  a  loan.  See  Kleimann  Testing 
Report  at  252. 

For  the  reasons  set  forth  in  the 
section-by-section  analysis  of 
§  1026.37(l)(l)(i) — to  improve  consumer 
understanding  of  the  meaning  of  the 
total  of  payments  calculation  and  clarify 
its  importance  in  the  decision-making 
process — the  Bureau  is  modifying  the 
requirement  of  TILA  section  128(a)(5) 
that  the  total  of  payments  disclose  the 
siun  of  the  amount  financed  and  the 
finance  charge.  Instead,  the  Bureau  has 
decided  to  include  in  the  total  of 


payments  calculation  principal,  interest, 
mortgage  insurance  (including  any 
prepaid  or  escrowed  mortgage 
insurance),  and  loan  costs  disclosed 
pursuant  to  §  1026.37(f).  The  Bureau  is 
making  this  modification  pursuant  to 
TILA  section  105(a),  Dodd-Frank  Act 
section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b).  By  focusing  on  amounts  that 
are  more  likely  to  be  understood  and 
used  by  consumers,  unlike  the 
regulatory  amounts  of  the  finance 
charge  and  the  eunount  financed,  the 
Bureau  believes  that  the  total  of 
payments  disclosure  will  give 
consumers  a  way  of  measuring  the  cost 
of  the  loan  with  more  readily 
understandable  information,  which  is 
one  of  the  purposes  of  the  integrated 
disclosures.  Dodd-Frank  Act  sections 
1098  and  llOOA.  The  Bureau  believes 
that  this  modification  will  enhance 
consumer  understanding  of  mortgage 
transactions  because  including  loan 
costs,  rather  than  the  finance  charge,  in 
the  total  of  payments  calculation  will 
allow  consumers  to  identify  the  costs 
that  are  included  in  the  total  of 
payments  calculation.  Consumers  can 
refer  to  other  parts  of  the  Closing 
Disclosure  to  determine  which  loan 
costs  are  included  in  the  total  of 
payments  disclosure,  in  contrast  to  the 
components  of  the  finance  charge, 
which  the  consumer  has  no  way  to 
identify.  Further,  the  Bureau  believes 
that  including  the  same  costs  and  fees 
in  the  total  of  payments  disclosure  as 
are  in  the  “In  5  Yeeirs”  disclosure 
pursuant  to  §  1026.37(l)(l)(i)  will  ease 
compliance  burden  for  creditors.  The 
Bureau  believes  this  modification  will 
improve  consumer  awareness  and 
understanding  of  residential  mortgage 
loans,  which  is  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b).  In 
addition,  the  Bureau  believes  that  the 
disclosure  ensures  that  the  features  of 
consumer  credit  transactions  secured  by 
real  property  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances, 
consistent  with  Dodd-Frank  Act  section 
1032(a). 

With  respect  to  the  comments  seeking 
additional  guidance  in  calculating  the 
total  of  payments  disclosure,  comment 
38fo)(l)-l  clarifies  that,  for  purposes  of 
§  1026.38(o)(l),  the  total  of  payments  is 
calculated  in  the  same  manner  as  the 
“In  5  Years”  disclosure  pursuant  to 
§  1026.37(l)(l)(i),  except  that  the 
disclosed  amount  reflects  the  total 


payments  through  the  end  of  the  loan 
term.  As  discussed  above,  the  Bureau 
also  believes  that  including  the  same 
costs  and  fees  in  the  total  of  payments 
disclosure  as  are  in  the  “In  5  Years” 
disclosure  pursuant  to  §  1026.37(l)(l)(i) 
will  ease  compliance  burden  for 
creditors. 

Section  1026.38(o)(l)  requires 
creditors  to  disclose  on  the  Closing 
Disclosure  the  term  “Total  of 
Payments,”  and  the  statement  that  the 
disclosure  is  the  “total  you  will  have 
paid  after  you  make  all  payments  of 
principal,  interest,  mortgage  insurance, 
and  loan  costs,  as  scheduled.” 

The  final  rule  does  not  allow  creditors 
to  modify  the  descriptive  statement  that 
accompanies  the  total  of  payments 
disclosure  for  variable-rate  transactions 
or  to  omit  the  total  of  payments 
disclosure  in  single-payment 
transactions  and  for  demand  obligations 
that  have  no  alternate  maturity  rate,  in 
contrast  to  current  comments  18(h)-l, 

-3,  and  —4.  The  Bureau  believes  that 
consistent  disclosures  will  better 
enhance  consumer  understanding  of 
credit  terms  and  will  ease  compliance 
burden  for  creditors. 

38(o)(2)  Finance  Charge  * 

TILA  section  128(a)(3)  and  (8) 
requires  creditors  to  disclose  the 
“finance  charge”  and  a  brief  descriptive 
statement  of  the  finance  charge.  15 
U.S.C.  1638(a)(3),  (8).  Current 
§  1026.18(d)  implements  these 
provisions  by  requiring  creditors  to 
disclose  the  “finance  chcuge,”  and  a 
brief  description  such  as  “the  dollar 
amount  the  credit  will  cost  you.” 

Current  comment  18(d)-l  allows 
creditors  to  modify  the  descriptive 
statement  for  variable  rate  transactions 
with  a  phrase  indicating  that  the 
disclosed  amount  is  subject  to  change. 

In  addition,  current  §  1026.17(a)(2), 
which  implements  TILA  section  122(a), 
requires  creditors  to  disclose  the  finance 
charge  (along  with  the  APR)  more 
conspicuously  than  any  other  required 
disclosure,  except  the  creditor’s 
identity.  The  rules  addressing  which 
charges  must  be  included  in  the  finance 
charge  are  set  forth  in  TILA  section  106, 
and  are  discussed  more  fully  above  with 
respect  to  §  1026.4. 

The  Bureau’s  Proposal 

Proposed  §  1026.38(o)(2)  would  have 
implemented  TILA  section  128(a)(3)  and 
(8)  for  transactions  subject  to 
§  1026.19(f),  pursuant  to  the  Bureau’s 
implementation  authority  under  TILA 
section  105(a).  Proposed  §  1026.38(o)(2) 
would  have  required  creditors  to  ' 
disclose  the  finance  charge,  using  that 
term,  and  the  descriptive  statement  “the 
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dollar  amount  the  loan  will  cost  you,” 
in  the  table  required  by  proposed 
§  1026. 38(o).  Proposed  comments 
38(o)(2)-l  and  -2  would  have  provided 
guidance  to  creditors  on  how  to  disclose 
and  calculate  the  finance  charge.  The 
proposed  rule  would  not  have  allowed 
creditors  to  modify  the  descriptive 
statement  that  accompanies  the  finance 
charge  disclosure  for  variable-rate 
transactions,  in  contrast  to  current 
comment  18(d)-l,  because  the  Bureau 
believed  that  consistent  disclosures  will 
better  enhance  consumer  understanding 
of  credit  terms  and  will  ease  compliance 
burden  for  creditors.  Proposed 
§  1026.38(o)(2)  also  would  have 
provided  that  the  disclosed  finance  - 
charge  and  other  disclosures  affected  by 
the  disclosed  finance  charge  (including 
the  amount  financed  and  the  annual 
percentage  rate)  shall  be  treated  as 
accurate  if  the  amount  disclosed  as  the 
finance  charge  is  understated  by  no 
more  than  $100  or  is  greater  than  the 
amount  required  to  be  disclosed. 
However,  the  Bureau  solicited  comment 
on  whether  and  the  amount  by  which 
this  tolerance  should  be  raised  in  light 
of  the  proposed  expanded  definition  of 
the  finance  charge  for  closed-end 
transactions  secured  .by  real  property  or 
a  dwelling.  The  Bureau  proposed  to 
exercise  its  authority  under  TILA 
section  105(a)  and  (f),  Dodd-Frank  Act 
section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b)  to  except  transactions  subject  to 
proposed  §  1026.19(f)  from  the 
requirement  under  TILA  section  122(a) 
that  the  finance  charge  be  disclosed 
more  conspicuously  than  other 
disclosures. 

Comments 

The  Bureau  received  very  few 
comments  on  this  aspect  of  the 
proposal.  One  industry  commenter 
argued  that  if  the  Bureau  adopts  an  “all- 
in”  APR,  the  current  $100  tolerance  for 
the  finance  charge  should  be  adjusted 
for  inflation.  One  industry  commenter 
was  confused  as  to  from  where  the 
Finance  Charge  numbers  originate. 
Another  industry  commenter  sought 
clarification  as  to  whether  hard-coded 
text  is  required  for  this  disclosure  or  if 
the  text  can  change,  and  if  the  latter, 
sought  acceptable  verbiage  that  could  be 
used.  One  law  firm  commenter  argued 
that  the  “Finance  Charge”  disclosure 
should  be  moved  to  a  more  prominent 
part  of  the  Closing  Disclosure. 

Final  Rule 

For  the  reasons  discussed  below,  the 
Bureau  is  adopting  §  1026.38(o)(2)  and 
comments  38(o)(2)-l  and  38(o)(2)-2  as 
proposed.  Section  1026.38(o)(2)  requires 


creditors  to  disclose  the  finance  charge, 
using  that  term,  and  the  descriptive 
statement  “the  dollar  amount  the  loan 
will  cost  you.”  The  Bureau  is  exercising 
its  authority  under  TILA  section  105(a)  . 

and  (f),  Dodd-Frank  Act  section  1032(a),  ' 
and,  for  residential  mortgage  loans, 
Dodd-Frank  Act  section  1405(b)  to 
except  transactions  subject  to 
§  1026.19(f)  from  the  requirement  under 
TILA  section  122(a)  that  the  finance 
charge  be  disclosed  more  conspicuously 
than  other  disclosures.  The  Bureau  has 
considered  the  purposes  for  which  it 
may  exercise  its  authority  under  TILA 
section  105(a)  and,  based  on  that 
review,  believes  that  the  exception  is 
appropriate. 

Here,  the  exception  from  the  TILA 
section  122(a)  requirement  that  the 
finance  charge  be  more  conspicuously 
disclosed  than  other  disclosures 
effectuates  TILA’s  purpose  of  achieving 
a  meaningful  disclosure  of  credit  terms 
for  transactions  subject  to  §  1026.19(f). 

As  discussed  in  the  section-by-section 
analysis  of  §  1026.37(1),  consumers 
generally  do  not  understand  the  finance 
charge  and  do  not  use  it  when  making 
decisions  about  their  loan.  With  respect 
to  the  comment  that  the  finance  charge  . 
be  disclosed  in  a  more  prominent  place 
on  the  Closing  Disclosure,  the  Bureau 
believes  that  consumer  understanding  is 
enhanced  by  disclosing  the  finance 
charge  with  other  loan  calculations, 
such  as  total  of  payments,  amount 
financed,  and  total  interest  percentage, 
for  transactions  subject  to  §  1026.19(f), 
and  that  a  more  prominent  disclosure  of 
the  finance  charge  inay  not  provide  a 
meaningful  benefit  to  consumers. 

Rather,  disclosure  of  the  finance  charge 
separately  from  the  information  that  is 
important  to  consumer  understanding  of 
credit  terms  may  enhance  consumer 
understanding  by  avoiding  information 
overload.  Although  concerns  regarding 
consumer  distraction  and  information 
overload  persist  at  the  stage  of. the 
transaction  where  the  consumer 
receives  the  Closing  Disclosure,  the 
Bureau  believes  that  disclosing  the 
finance  charge  with  other  loan 
calculations  on  the  final  page  of  the 
Closing  Disclosure  as  a  general  reference 
for  the  consumer  after  closing  will 
mitigate  these  concerns. 

The  Bureau  also  recognizes  that 
creditors,  consumer  advocates,  and 
State  and  Federal  supervisory  agencies 
use  the  finance  charge  when  calculating 
or  verifying  the  calculation  of  the  APR, 
determining  compliance  with  certain 
price  thresholds,  and  for  a  range  of  other 
purposes,  including  the  right  of 
rescission  pursuant  to  TILA  section  125. 
15  U.S.C.  1635.  Accordingly,  to  preserve 
the  finance  charge  disclosure  for  these 


purposes,  the  Bureau  is  requiring 
creditors  to  disclose  the  finance  charge 
on  the  Closing  Disclosure  provided  to 
consumers  at  least  three  days  prior  to 
consummation. 

The  Bureau  also  is  adopting  this 
exemption  pursuant  to  its  authority 
under  TILA  section  105(f).  15  U.S.C. 
1604(f)(1).  The  Bureau  has  considered 
the  factors  in  TILA  section  105(f)  and 
has  determined  that,  for  the  reasons 
discussed  above,  an  exemption  is 
appropriate  under  that  provision. 
Specifically,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  borrowers,  regardless  of  their 
other  financial  arrangements  and 
financial  sophistication  and  the 
importance  of  the  loan  to  them. 
Similarly,  the  Bureau  has  determined 
thaf*the  exemption  is  appropriate  for  all 
affected  loans,  regardless  of  the  amount 
of  the  loan  and  whether  the  loan  is  . 
secured  by  the  principal  residence  of 
the  consumer.  Furthermore,  the  Bureau 
has  determined  that,  on  balance,  the 
exemption  will  simplify  the  credit 
process  without  undermining  the  goal  of 
consumer  protection  or  denying 
important  benefits  to  consumers. 
Highlighting  the  finance  charge  on  the 
disclosure  form  contributes  to  overall 
consumer  confusion  and  information 
overload,  complicates  the  mortgage 
lending  process,  and  hinders 
consumers’  ability  to  understand 
important  loan  terms.  For  these  same 
reasons,  the  Bureau  has  determined  that 
the  disclosure  of  the  finance  charge 
would  ensure  that  the  features  of 
consumer  credit  transactions  secured  by 
real  property  are  fully,  accurately,. and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances, 
consistent  with  section  1032(a)  of  the 
Dodd-Frank  Act,  and  will  improve 
consumer  awareness  and  understanding 
of  residential  mortgage  loans,'  which  is 
in  the  interest  of  consumers  and  the 
public,  consistent  with  Dodd-Frank  Act 
section  1405(b). 

One  industry  commenter  was 
confused  as  to  from  where  the  Finance  ’ 
Charge  numbers  originate,  but  the 
Bureau  notes  that  comment  38(o)(2)— 1 
clarifies  that  the  finance  charge  is 
calculated  in  accordance  with  the 
requirements  of  §  1026.4  and  its 
commentary.  One  industry  commenter 
argued  that  if  the  Bureau  adopts  the 
expanded  definition  of  the  finance 
charge  the  Bureau  also  proposed  in  the 
TILA-RESPA  Proposal,  then  the  current 
$100  tolerance  for  the  finance  charge 
should  be  adjusted  for  inflation.  The 
Bureau  notes  that  this  concern  is  moot 
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because  the  Bureau  has  decided  not  to 
adopt  an  expanded  definition  of  the 
finance  charge  at  this  time.  See  the 
section-by-section  analysis  of  §  1026.4, 
above.  ^ 

38(o)(3)  Amount  Financed 

TILA  section  128(a)(2)  and  (8) 
requires  creditors  to  disclose  the 
“amount  financed,”  using  that  term,  and 
a  brief  descriptive  statement.  15  U.S.C. 
1638(a)(2),  (8).  Current  §  1026.18(b) 
implements  this  provision  by  requiring 
creditors  to  disclose  the  amount 
financed,  using  that  term,  together  with 
a  brief  description  that  the  amount 
financed  represents  the  amount  of  credit 
of  which  the  consumer  has  actual  use. 

The  Bureau’s  Proposal 

The  Bureau  proposed  new  • 

§  1026.38(o)(3)  to  implement  TILA 
section  128(a)(2)  and  (8)  for  transactions 
subject  to  proposed  §  1026.19(f), 
pursuant  to  its  implementation 
authority  under  TILA  section  105(a). 
Proposed  §  1026.38(o)(3)  would  have 
required  creditors  to  disclose  the 
amount  financed,  using  that  term, 
together  with  the  descriptive  statement, 
“the  loan  amount  available  after  paying 
your  upfront  finance  charge.”  Proposed 
comment  38(o)(3)— 1  would  have 
clarified  that,  for  purposes  of 
§  1026.38(o)(3),  the  amount  financed 
disclosure  is  calculated  in  accordance 
with  the  requirements  of  §  1026.18(b) 
and  its  commentary. 

Comments 

In  response  to  the  proposal,  several 
consumer  advocacy  group  and  industry 
trade  association  commenters  argued 
that  the  “Amount  Financed”  disclosure 
should  be  eliminated  because  it  is 
confusing  to  consumers  and  since  it 
serves  no  useful  purpose  to  the 
consumer  as  the  loan  amount  is  now 
included  in  the  Closing  Disclosure. 
These  commenters  contended  that  even 
though  this  disclosure  is  mandated  by 
the  Dodd-Frank  Act,  the  Biureau  should 
exercise  its  exception  and  modification 
authority  to  eliminate  it,  consistent  with 
avoiding  consumer  confusion  and 
information  overload.  One  law  firm 
commenter  argued  that  the  “Amount 
Financed”  disclosure  should  be  moved 
to  a  more  prominent  part  of  the  Closing 
Disclosure. 

An  industry  commenter  suggested 
that  the  Bm*au  describe  the  “Amount 
Financed”  disclosure  as  the  loan 
amount  reduced  by  the  prepaid  finance 
charge.  This  commenter  also  suggested 
that  the  Bureau  explain  that  the  prepaid 
finance  charge  entails  the  closing  costs 
associated  with  getting  a  mortgage  loan 
rather  than  paying  cash.  An  industry 


commenter  sought  clarification  as  to 
whether  hard-coded  text  is  required  for 
this  disclosiure  or  if  the  text  can  change, 
and  if  the  latter,  sought  acceptable 
verbiage  that  could  be  used. 

Final  Rule 

For  the  reasons  discussed  below,  the 
Bureau  is  adopting  §  1026.38(o)(3)  and 
comment  38(o)(3)-l  as  proposed. 
Although  research  shows  that  many 
consumers  do  not  fully  understand  the 
amount  financed,  the  “Amount 
Financed”  is  an  existing  Regulation  Z 
disclosure  used  to  calculate  the  APR 
and  helps  facilitate  compliance.  The 
Bureau  believes  that  requiring  creditors 
to  disclose  the  amount  financed,  using 
that  term,  together  with  the  descriptive 
statement,  “the  loan  amount  available 
after  paying  your  upfront  finance 
charge,”  is  appropriate  to  serve  TILA’s 
purpose  of  assuring  a  meaningful 
disclosure  of  credit  terms.  Comment 
38(o)(3)-l  clarifies  that  the  amount 
financed  is  calculated  in  accordance 
with  the  requirements  of  §  1026.18(b) 
and  its  commentary. 

With  respect  to  the  comment  that  the 
amount  financed  be  disclosed  more 
prominently  on  the  Closing  Disclosure, 
the  Bureau  believes  that  consumer 
understanding  is  enhanced  by 
disclosing  the  amount  financed  with 
other  loan  calculations,  such  as  total  of 
payments,  finance  charge,  and  total 
interest  percentage,  for  transactions 
subject  to  §  1026.19(f),  and  that  a  more 
prominent  disclosure  of  the  amount 
financed  may  not  provide  a  meaningful 
benefit  to  consumers.  Rather,  disclosure 
of  the  amount  financed  separately  from 
the  information  that  is  important  to 
consumer  understanding  of  credit  terms 
may  enhance  consumer  understanding 
by  avoiding  information  overload. 
Although  concerns  regarding  consumer 
distraction  and  information  overload 
persist  at  the  stage  of  the  transaction 
where  the  consumer  receives  the 
Closing  Disclosure,  the  Bureau  believes 
that  disclosing  the  amount  financed 
with  other  loan  calculations  on  the  final 
page  of  the  Closing  Disclosure  as  a 
general  reference  for  the  consumer  after 
closing  will  mitigate  these  concerns. 

Accordingly,  the  Bureau  believes  that 
the  disclosure  of  the  amount  financed 
would  ensure  that  the  features  of 
consumer  credit  transactions  secured  by 
real  property  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances, 
consistent  with  1032(a)  of  the  Dodd- 
Frank  Act,  and  will  improve  consumer 
awareness  and  understanding  of 


residential  mortgage  loans,  which  is  in 
the  interest  of  consumers  and  the 
public,  consistent  with  Dodd-Frank  Act 
section  1405(b). 

38(o)(4)  Annual  Percentage  Rate 

TILA  section  128(a)(4)  and  (8) 
requires  creditors  to  disclose  th*e  annual 
percentage  rate,  together  with  a  brief 
descriptive  statement.  15  U.S.C, 
1638(a)(4),  (8).  Current  §  1026.18(e) 
implements  this  requirement  by 
requiring  creditors  to  disclose  the 
“annual  percentage  rate,”  using  that 
term,  and  a  brief  description  such  as 
“the  cost  of  your  credit  as  a  yearly  rate.” 
15  U.S.C.  1632(a).  In  addition,  TILA 
section  122(a)  requires  that  the  annual 
percentage  rate  be  more  conspicuous 
than  other  disclosures,  except  the 
disclosure  of  the  creditor’s  identity. 

This  requirement  is  implemented  in 
current  §  1026.18(e). 

The  Bureau’s  Proposal 

Proposed  §  1026.38(o)(4)  would  have 
implemented  the  requirements  of  TILA 
section  128(a)(4)  and  (8)  for  transactions 
subject  to  §  1026.19(f)  by  requiring 
creditors  to  disclose  the  “annual 
percentage  rate”  and  the  abbreviation 
“APR,”  together  with  the  following 
statement:  “Your  costs  over  the  loan 
term  expressed  as  a  rate.  This  is  not 
your  interest  rate.”  The  Bureau  also 
proposed  to  exercise  its  authority  under 
■TILA  section  105(a)  and  (f),  Dodd-Frank 
Act  section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b)  to  except  the  annual  percentage 
rate  from  the  conspicuous  disclosure 
requirement  under  TILA  section  122(a), 
for  transactions  subject  to  proposed 
§  1026.19(f). 

Comments 

In  response  to  the  proposal,  the 
Bureau  received  several  comments 
arguing  that  the  Bureau  should 
eliminate  the  APR  from  the  Closing 
Disclosure  since  it  is  confusing,  of  little 
value  to  consumers,  and  because 
consumers  do  not  understand  it.  These 
commenters  contended  that  the 
Bureau’s  own  research  has  found  that 
the  APR  is  confusing  to  consumers,  and 
requires  clarification  through 
accompanying  narrative.  As  discussed 
in  the  section-by-section  analysis  of 
§  1026.37(1)(2),  an  industry  trade 
association  commenter,  a  consumer 
advocacy  group  commenter,  and  a  law 
firm  commenter  argued  that  the  Bureau 
should  use  itg  authority  under  TILA 
sections  105(a)  and  (f)  to  exempt  all 
residential  mortgage  loans  from  the 
disclosure  requirements  of  the  APR. 

A  trade  association  commenter  argued 
that,  in  the  credit  card  context,  the 
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Board’s  2009  credit  card  rulemaking 
eliminated  the  all-in  APR  for  credit  card 
statements  after  its  quantitative 
consumer  testing  found  that  most 
consumers  did  not  understand  the  all-in 
APR  and  that  for  some,  it  distracted- 
from  the  effectiveness  of  other 
disclosures. 

A  GSE,  an  industry  commenter,  and  a 
consumer  advocacy  group  commenter 
suggested  that  the  Bureau  formulate  a 
better  explanation  of  the  APR  than  the 
one  proposed,  as  a  clearer  one  will  help 
consumers  understand  that  APR  is  not 
■just  the  interest  rate  but  also  the  related 
cost  of  credit  since  creditors 
consistently  fail  to  understand  and 
correctly  explain  the  difference  between 
the  interest  rate  and  the  APR.  One 
consumer  advocacy  commenter  argued 
that  the  APR  is  not  useful  for  an 
adjustable  rate  loan,  and  several 
industry  commenters  suggested  that  the 
Bureau  provide  additional  clarity  in 
terms  of  how  to  calculate  the  APR  for 
adjustable  rate  mortgage  loans.  An 
industry  commenter  sought  clarification 
as  to  whether  hard-coded  text  is 
required  for  this  disclosure  or  if  the  text 
can  change,  and  if  the  latter,  sought 
acceptable  verbiage  that  could  be  used. 

Several  industry  trade  association 
commenters  favored  the  inclusion  of  the 
APR  and  disfavored  making  any 
changes  to  how  this  disclosure  is 
calculated.  A  consumer  commenter 
supported  the  APR  disclosure  but 
suggested  disclosing  it  as  two  separate 
items,  as  with  credit  cards:  (1)  APR;  and 
(2)  all  other  fees.  One  industry 
commenter  suggested  that  the  finance 
charges  used  to  calculate  the  APR 
should  be  disclosed  appropriately  to 
help  consumers  understand  what 
charges  are  included  in  the  APR.  An 
industry  commenter  argued  that  the 
APR  disclosure  should  include  analysis 
of  the  cost-recovery  period  so  that 
consumers  could  see  that  a  lower  APR 
is  going  to  save  them  money  over  the 
long  term.  An  industry  commenter 
disfavored  the  placement  of  the  APR 
disclosure  on  page  5  of  the  Closing 
Disclosure,  and  recommended  that  the 
Bureau  provide  a  descriptive  reminder 
about  what  the  interest  rate  is  in  order 
to  reduce  consumer  confusion. 

Final  Rule 

For*the  reasons  discussed  below,  the 
Bureau  is  adopting  §  1026.38(o)(4)  as 
proposed.  The  Bureau  notes  that  the 
APR  is  a  long-standing  measure 
designed  to  provide  consumers  a  way  of 
measuring  the  total  cost  of  credit  emd 
comparing  loan  products.  As  discussed 
above  in  the  section-by-section  analysis 
of  §  1026.37{1)(2),  consumer  testing 
conducted  by  the  Board  and  the  Bureau, 


and  comments  received  by  the  Bureau, 
consistently  indicate  consumer 
confusion  over  the  APR.  When  the 
Bureau  added  the  statement  “this  is  not 
your  interest  rate”  to  the  descriptive 
explanation  of  the  APR  during  its 
consumer  testing,  although  confusion 
was  reduced,  participants  still  did  not 
understand  how  to  use  the  APR. 

Instead,  participants  used  measures  they 
readily  understood,  such  as  the 
maximum  interest  rates,  maximum 
periodic  payments,  and  closing  cost 
details  to  evaluate,  compare,  and  verify 
loan  terms.  Participants  were  able  to  use 
these  measures  to  evaluate  and  compare 
loans,  making  sophisticated  trade-offs, 
often  based  on  rationales  involving  their 
personal  circumstances.  See  Kleimann 
Testing  Report  at  303-304. 

In  light  of  these  comments  concerning 
consumer  confusion  over  the  APR  and 
the  fact  that  consumers  do  not  appear  to 
use  the  APR  in  comparing  loan  offers, 
the  Bureau  is  exercising  its  authority 
under  TILA  section  105(a)  and  (f), 
Dodd-Frank  Act  section  1032(a)  and,  for 
residential  mortgage  loans,  Dodd-Frank 
Act  section  1405(b),  to  except 
transactions  subject  to  §  1026.19(e)  from 
the  requirement  of  TILA  section  122(a) 
that  the  annual  percentage  rate 
disclosure  be  more  conspicuous  than 
other  disclosures,  except  the  disclosure 
of  the  creditor’s  identity.  The  Bureau 
believes  that  the  exemption  will 
enhance  consumer  understanding  by 
separating  the  APR  disclosure  from  the 
interest  rate  disclosure,  which  could 
prevent  consumer  confusion  over  the 
two  rates  and  reduce  the  possibility  of 
information  overload  for  consumers 
attempting  to  compare  loan  terms, 
consistent  with  the  purposes  of  TILA.  In 
addition,  the  purpose  of  the  integrated 
disclosure  under  TILA  section  105(b) 
and  RESPA  section  4(a)  is  to  “aid  the 
borrower  ...  in  understanding  the 
transaction  by  utilizing  readily 
understandable  language  to  simplify  the 
technical  nature  of  the  disclosures.”  The 
Bureau  believes  that  placing  measures 
that  are  readily  understandable  to 
consumers  on  the  first  page  of  the 
Closing  Disclosure,  and  complex 
measures  that  consumers  find  confusing 
on  latter  pages,  meets  this  statutory 
objective. 

The  Bureau  also  has  considered  the 
factors  in  TILA  section  105(f)  and  has 
determined  that  an  exception  is 
appropriate  under  that  provision. 
Specifically,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  borrowers,  regardless  of  their 
other  financial  arrangements  and 
financial  sophistication  and  the 
importance  of  the  loan  to  them. 
Similarly,  the  Bureau  has  determined 


that  the  exemption  is  appropriate  for  all 
affected  loans,  regardless  of  the  amount 
of  the  loan  and  whether  the  loan  is 
secured  by  the  principal  residence  of 
the  consumer.  Furthermore,  the  Bureau 
has  determined  that,  on  balance,  the 
exemption  will  simplify  the  credit 
process  without  undermining  the  goal  of 
consumer  protection  or  denying 
important  benefits  to  consumers.  As 
discussed  above  in  part  II.D  and  in  the 
section-by-section  analysis  of 
§  1026.37(1)(2),  consumer  testing  and 
historical  research  indicate  that 
consumers  do  not  understand  the  APR 
and  do  not  use  it  when  shopping  for  a 
loan.  Highlighting  the  APR  on  the 
disclosure  form  contributes  to  overall 
consumer  confiision  and  information 
overload,  complicates  the  mortgage 
lending  process,  and  hinders 
consumers’  ability  to  understand 
important  loan  terms.  As  such,  the 
Bureau  has  determined  that  an 
exemption  from  the  requirement  that 
the  APR  be  disclosed  more 
conspicuously  than  other  disclosures 
will  not  undermine  the  goal  of 
consumer  protection  but,  instead,  will 
improve  consumer  understanding  of  the 
loans.  For  all  these  reasons,  the  Bureau 
has  determined  that  the  APR  disclosure 
will  improve  consumer  awareness  and 
understanding  of  residential  mortgage 
loans  and  is  in  the  interest  of  consumers 
and  the  public,  consistent  with  Dodd- 
Frank  Act  section  1405(b),  and  that, 

.  consistent  with  section  1032(a)  of  the 
Dodd-Frank  Act,  the  disclosure  would 
ensure  that  the  features  of  consumer 
credit  transactions  secured  by  real 
property  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 

As  discussed  in  the  section-by-section 
analysis  of  §  1026.37(1)(2),  in  response 
to  the  Bureau’s  Small  Business  Review 
Panel  Outline  and  in  comments  on  the 
proposal,  some  consumer  advocacy 
groups  expressed  concern  about 
disclosing  the  APR  on  the  final  page  of 
the  Loan  Estimate  and  Closing 
Disclosure  and  suggested  that  the  APR 
should  be  more  prominently  displayed 
on  the  disclosures.  Specifically,  this 
feedback  stated  that  the  APR  is  a  widely 
recognized  disclosure  that  is  a  useful 
tool  for  consumers  in  comparing  and 
understanding  mortgage  loans,  and  that 
deemphasizing  the  APR  is  not  the  most 
effective  way  of  dealing  with  known 
problems  with  the  APR  disclosure. 
Instead,  these  groups  suggested  that  the 
APR  disclosure  could  be  improved 
through  an  expanded  definition  of  the 
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language  of  the  APR,  or  by 
supplementing  the  APR  with  other 
disclosures.  The  Bureau  has  considered 
this  feedback,  but  for  the  reasons 
discussed  above,  believes  that  the 
approach  to  the  APR  adopted  in  the 
final  rule  could  provide  important 
benefits  to  consumers  by  emphasizing 
the  difference  between  the  APR  and  the 
contract  interest  rate  emd  by 
deemphasizing  historically  confusing 
disclosures  that  contribute  to 
information  overload,  and  that  other 
possible  approaches  to  improving  the 
APR  would  be  less  effective  at 
improving  the  disclosure.  The  Bureau 
also  intends  to  develop  supplemental 
educational  materials  in  booklets  and  its 
Web  site  that  will  further  explain  how 
the  APR  differs  from  the  interest  rate, 
how  it  provides  a  good  way  of 
comparing  the  entire  costs  of  the  loan 
over  the  entire  term,  and  why 
consumers  may  want  to  use  the  APR 
figures  to  think  about  their  financial 
futures. 

As  discussed  above,  several 
commenters  were  confused  about  how 
to  calculate  the  APR  for  adjustable  rate 
mortgage  loans.  A  consumer  advocacy 
group  commenter  suggested  disclosing 
the  APR  as  two  separate  items,  similar 
to  what  is  done  for  credit  cards:  (1)  APR; 
and  (2)  all  other  fees.  Several 
commenters  suggested  that  the  Bureau 
formulate  a  better  explanation  of  the 
APR  than  the  one  proposed.  At  least  one 
industry  participant  in  the  Bureau’s 
consumer  testing  of  the  prototype 
disclosures  suggested  that  the  form 
show  the  calculation  for  the  APR.  The 
Bureau  notes,  however,  that  TILA 
section  128(a)(4)  and  (8)  requires 
creditors  to  disclose  the  APR,  together 
with  a  brief  descriptive  statement  of  the 
APR,  and  the  Dodd-Frank  Act  did  not 
change  the  calculation  of  APR  for 
integrated  disclosures.  The  Bureau  did 
not  propose  to  change  the  calculation  of 
APR,  and  notes  that  the  calculation  of 
APR  is  set  forth  in  Appendix  J  to 
Regulation  Z.  For  additional  guidance 
regarding  the  calculation  of  APR  for 
closed-end  transactions,  see  the 
commentary  to  §  1026.17,  as  amended 
by  this  final  rule.  The  Bureau  is 
amending  comment  17(c)(l)-10.ii  to 
clarify  that  the  effect  of  multiple  rates 
must  be  reflected  in  certain  of  the 
disclosures  required  under  §§  1023.37(1) 
and  1026.38(o),  but  the  Bureau  notes 
that  this  does  not  change  the  underlying 
methodology  for  calculating  the  APR. 

38(o)(5)  Total  Interest  Percentage 

As  discussed  in  the  section-by-section 
analysis  of  §  1026.37(1)(3),  section  1419 
of  the  Dodd-Frank  Act  amended  TILA  to 


requires  that,  in  the  case  of  a  residential 
mortgage  loan,  the  creditor  disclose  the 
total  amount  of  interest  that  the 
consumer  will  pay  over  the  life  of  the 
loan  as  a  percentage  of  the  principal  of 
the  loan.  15  U.S.C.  1638(a)(19).  TILA 
section  128(a)(19)  also  requires  that  the 
amount  be  computed  assuming  the 
consumer  makes  each  monthly  payment 
in  full  and  on  time,  and  does  not  make 
any  overpayments. 

The  Bureau’s  Proposal 

Pursuant  to  the  Bureau’s 
implementation  authority  under  TILA 
section  105(a),  proposed  §  1026.38(o)(5) 
would  have  implemented  this  new 
statutory  requirement  by  requiring 
creditors  to  disclose  the  “total  interest 
percentage,”  using  that  term  and  the 
abbreviation  “TIP.”  For  guidance  on 
disclosure  and  calculation  of  the  total 
interest  percentage  on  the  Closing 
Disclosure,  proposed  comment  38(o)(5)— 
1  would  have  referred  creditors  to  the 
requirement  to  disclose  the  total  interest 
percentage  on  the  Loan  Estimate,  found 
in  §  1026.37(1)(3)  and  its  commentary.  In 
addition,  for  the  reasons  discussed  in 
the  section-by-section  analysis  of 
§  1026.37(1)(3),  the  Bureau  proposed  to 
exercise  its  authority  under  TILA 
section  105(a),  Dodd-Frank  Act  section 
1032(a),  and,  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b) 
to  require  creditors  to  disclose  the 
following  descriptive  statement  of  the 
total  interest  percentage:  “This  rate  is 
the  total  amount  of  interest  that  you  will 
pay  over  the  loan  term  as  a  percentage 
of  your  loan  amount.”  The  Bureau 
alternatively  proposed  to  use  its 
authority  under  TILA  section  105(a)  and 
(f)  and  Dodd-Frank  Act  sections  1032(a) 
and  1405(b)  to  remove  the  total  interest 
percentage  from  the  Closing  Disclosure 
required  by  proposed  §  1026.19(f).  The 
Bureau  solicited  comment  on  the 
proposed  exemption. 

Comments 

In  response  to  the  proposal,  as 
discussed  above  in  the  section-by¬ 
section  analysis  of  §  1026.37(1)(3), 
industry  commenters  generally  urged 
the  Bureau  to  use  its  exception  authority 
to  remove  the  disclosure.  They  generally 
asserted  that  the  disclosure  would  not 
be  useful  to  consumers,  that  consumers 
would  be  confused  by  it,  and  that  the 
disclosure  would  trigger  information 
overload.  For  these  same  reasons,  some 
commenters  suggested  that  the  Bureau 
should  only  require  the  disclosure  in 
the  Closing  Disclosure.  A  number  of 
commenters  additionally  asserted  that 
the  disclosure  would  alarm  consumers 
when  they  see  how  much  they  would  be 


further  asserted  that  the  disclosure 
would  create  compliance  burden 
because  it  would  be  difficult  to  calculate 
and  explain.  Consumer  advocacy  group 
commenters  expressed  concerns  that  the 
disclosure  could  potentially  mislead 
consumers  about  the  cost  of  credit 
because  the  calculation  would  not 
include  closing  costs  or  prepaid  finance 
charges.  Several  industry  trade 
association  commenters  recommended 
that  the  Bureau  provide  additional 
clarification  as  to  the  calculation  and 
meaning  of  the  Total  Interest  Percentage 
disclosure  if  the  Bureau  decides  to  keep 
the  disclosure.  An  industry  commenter 
sought  clarification  as  to  whether  hard¬ 
coded  text  is  required  for  this  disclosure 
or  if  the  text  can  change,  and  if  the 
latter,  sought  acceptable  verbiage  that 
could  be  used. 

A  number  of  industry  commenters 
observed  that  the  disclosure  would  be 
inaccurate  for  any  loan  paid  off  before 
matiirity  and  for  adjustable  rate 
mortgage  loans.  They  expressed  concern 
that  consumers  could  be  misled  by  a 
potentially  inaccurate  metric.  Several 
industry  trade  association  commenters 
sought  clarification  as  to  whether  the 
calculation  of  this  disclosure  would  use 
the  actual  initial  interest  rate  or  the 
fully-indexed  rate,  and  that  it  does  not 
assume  that  payments  increase  as  fast  as 
possible. 

Many  industry  commenters  also 
argued  that  if  the  Bureau  decides  to 
finalize  the  disclosure,  disclosing  the 
total  interest  amount  in  the  form  of  a 
number  rather  than  as  a  percentage 
would  be  more  comprehensible.  On  the 
other  hand,  a  number  of  industry 
commenters  suggested  that  disclosing  a 
number  for  the  total  interest  amount  is 
unnecessary  because  of  the  Finance 
.  Charge  disclosure  in  the  Closing 
Disclosure. 

A  consumer  advocacy  group 
commenter  strongly  favored  the  Total 
Interest  Percentage  disclosure  and  some 
industry  commenters  did  not  object  to 
its  inclusion.  Several  associations  of 
various  State  financial  regulators  and  a 
joint  letter  from  several  consumer 
advocacy  groups  did  not  recommend 
that  the  Bureau  remove  the  disclosure, 
but  expressed  concern  that  the 
disclosure  could  mislead  consumers 
about  the  cost  of  credit  because  the 
calculation  would  not  include  closing 
costs  or  prepaid  finance  charges. 

Lastly,  a  national  trade  association 
representing  developers  of  timeshare 
and  other  similar  fractional  interest  real 
estate  products  stated  that  the  Bureau 
should  clarify  that  the  proposed 
disclosure  would  not  apply  to  timeshare 
lenders.  The  trade  association 
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commehter  asserted  that  it  believes  that 
TILA  section  103(cc)(5),  as  added  by 
section  1401  of  the  Dodd-Frank  Act, 
exempted  timeshare  lenders  from 
compliance  with,  among  other  things, 
TILA  section  128(aKl9)  and  any 
regulations  promulgated  thereunder. 

Final  Rule 

For  the  reasons  discussed  below,  the 
Bureau  is  adopting  §  1026.38{o)(5)  and 
comment  38(o)(5)-l  as  proposed.  As 
discussed  above  in  the  section-by¬ 
section  analysis  of  §  1026.37(1)(3),  the 
Bureau’s  testing  indicated  that 
consumer  participants  generally 
understood  the  basic  concept  of  the 
disclosure,  even  though  they  did  not 
understand  its  more  technical  aspects. 
Although  some  consumers  did  not 
understand  the  disclosure  at  all  and 
questioned  why  it  was  included,  the 
Kleimann  Testing  Report  concluded  that 
participants  understood  the  basic 
concept  of  total  interest  as  a  percentage 
of  principal,  and  that  most  participants 
used  the  disclosure  to  achieve  a  more 
complete  understanding  of  the  loan.  See 
Kleimann  Testing  Report  at  299-300.  As 
discussed  above,  a  number  of  industry 
commenters  suggested  that  disclosing  a 
number  for  the  total  interest  amount  is 
unnecessary  because  of  the  Finance 
Charge  disclosure  in  the  Closing 
Disclosure.  However,  the  Kleimann 
Testing  Report  stated  that  participants 
used  the  TIP  as  a  measure  of  what  they 
would  pay  in  interest  in  the  Closing 
Disclosure.  The  Kleimann  Testing 
Report  further  indicated  that 
participants  expressed  surprise  at  how 
much  they  would  pay  in  interest  on 
their  mortgage  loans  and  appreciated 
the  disclosure  for  this  reason.  See 
Kleimann  Testing  Report  at  299-300. 
Concerns  were  also  raised  during  the 
Bureau’s  Small  Business  Review  Panel, 
by  industry  in  feedback  provided  in 
response  to  the  Small  Business  Review 
Panel  Outline,  in  feedback  received 
through  the  Bureau’s  Web  site,  and  in 
comments  that  the  total  interest 
percentage  could  be  difficult  to 
calculate  and  explain  to  consumers,  and 
would  not  likely  be  helpful  to 
consumers.  However,  several  industry 
participants  in  the  testing  process 
thought  it  would  be  helpful  to 
consumers. 

In  light  of  the  Bureau’s  testing  of  the 
total  interest  percentage  disclosure  and 
the  concerns  about  consumers’  ability  to 
understand  the  disclosure,  the  Bureau  is 
requiring  creditors  to  disclose  the 
descriptive  statement,  “The  total 
amount  of  interest  that -you  will  pay 
over  the  loan  term  as  a  percentage  of 
your  loan  amount.”  The  Bureau  adopts 
this  requirement  pursuant  to  its 


authority  under  TILA  section  105(a), 
Dodd-Frank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b).  Based  on 
consumer  testing,  the  Bureau  believes 
that  consumer  understanding  of  the 
total  interest  percentage  disclosure  may 
be  enhanced  through  the  descriptive 
statement  of  the  total  interest 
percentage,  consistent  with  the 
purposes  of  TILA,  and  that  the 
descriptive  statement  is  in  the  interest 
of  consumers  and  the  public,  consistent 
with  section  1405(b)  of  the  Dodd-Frank 
Act.  For  these  reasons,  the  Bureau  also 
believes  that  the  disclosure  of  the 
descriptive  statement  regarding  the  total 
interest  percentage  may  ensure  that  the 
features  of  consumer  credit  transactions 
secured  by  real  property  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
product  or  service,  in  light  of  the  facts 
and  circumstances,  consistent  with 
section  1032(a)  of  the  Dodd-Frank  Act. 

With  respect  to  the  argument  that  the 
disclosure  should  not  apply  to 
timeshare  lenders,  the  general  section- 
by-section  analysis  of  §  1026.19 
provides  a  more  detailed  discussion  of 
the  Bureau’s  decision  to  expand  the 
scope  of  some  of  the  disclosure 
requirements  set  forth  in  TILA,  as 
amended  by  the  Dodd  Frank  Act.  In 
addition,  the  Bureau  believes  that  the 
disclosure  of  the  total  interest 
percentage  would  be  just  as  useful  to  a 
consumer  in  a  credit  transaction  secured 
by  a  Consumer’s  interest  in  a  timeshare 
plan  as  to  a  consumer  in  a  credit 
‘  transaction  secured  by  an  interest  in  real 
property  or  real  property  with  a 
dwelling. 

Accordingly,  the  Bureau  has  decided 
that  the  total  interest  percentage  is  a 
useful  tool  for  consumers  and  is  not 
adopting  the  proposed  alternative  of 
exempting  transactions  subject  to 
§  1026.19(e)  and  (f)  from  the 
requirements  of  TILA  section  128(a)(19). 
Based  bn  these  considerations,  the 
results  of  the  Bureau’s  consumer  testing, 
and  the  analysis  discussed  elsewhere  in 
this  final  rule,  the  Bureau  believes  that 
the  proposed  exemption  is  not 
appropriate. 

For  purposes  of  §  1026.38(o)(5), 
comment  38(o)(5)-l  requires  that  the 
creditor  compute  the  total  interest 
percentage  in  accordance  with 
§  1026.37(1)(3)  and  its  commentary.  The 
calculation  for  the  TIP  is  specifically  set 
forth  in  TILA  section  128(a)(19)  and 
requires  that  the  calculation  be  based  on 
the  assumption  that  the  consumer 
makes  each  monthly  payment  in  full 
and  on-time,  and  does  not  make  any 


over-payment.  As  discussed  above,  in 
response  to  the  comments  received,  the 
Bureau  is  adopting  comment  37(1)(3)— 2 
to  provide  further  guidance  to  creditors 
on  calculation  of  the  total  interest 
percentage  for  adjustable  rate  mortgage 
loans.  In  particular,  when  creditors  use 
an  initial  interest  rate  that  is  not 
calculated  using  the  index  or  formula 
for  later  rate  adjustments,  the  disclosure 
should  reflect  a  composite  annual 
percentage  rate  based  on  the  initial  rate 
for  as  long  as  it  is  charged  and,  for  the 
remainder  of  the  term,  the  rate  that 
would  have  been  applied  using  the 
index  or  formula  at  the  time  of 
consummation.  The  Bureau  is  also 
adopting  comment  17(c)(l)-10.ii  to 
clarify  that  the  effect  of  the  multiple 
rates  must  be  reflected  in  the  calculation 
of  certain  disclosures,  including  the 
total  interest  percentage. 

38(o)(6)  Approximate  Cost  of  Funds 
The  Bureau’s  Proposal 

The  Dodd-Frank  Act  amended  TILA 
to  add  new  section  128(a)(17).  15  U.S.C. 
1638(a)(l7).  Among  other  things,  that 
section  requires  creditors  to  disclose,  in 
the  case  of  residential  mortgage  loans, 
“the  approximate  amount  of  the 
wholesale  rate  of  funds  in  connection 
with  the  loan.”  In  light  of  several 
uncertainties  and  interpretive 
challenges  in  TILA  section  128(a)(17), 
the  Bureau  proposed  to  interpret  the 
“wholesale  rate  of  funds”  to  mean  the 
actual  cost  of  borrowing  funds  for  use  in 
mortgage  lending.  The  Bureau  solicited 
comment  on  both  “lender  cost  of  funds” 
and  “average  cost  of  funds”  pursuant  to 
its  authority  under  TILA  section  105(a), 
Dodd-Prank  Act  section  1032(a),  and, 
for  residential  mortgage  loans,  Dodd- 
Frank  Act  section  1405(b).  Proposed 
§  1026.38(o)(6)  would  have  required 
creditors  to  disclose  the  “approximate 
cost  of  funds,”  using  that  term  and  the 
abbreviation  “ACF”  and  expressed  as  a 
percentage,  and  the  statement  “The 
approximate  cost  of  funds  used  to  make 
this  loan.  This  is  not  a  direct  cost  to 
you.”  For  purposes  of  proposed 
§  1026.38(o)(6),  “approximate  cost  of 
funds”  would  have  meant  either  the 
most  recent  ten-year  Treasury  constant 
maturity  rate  or  the  creditor’s  actual  cost 
of  borrowing  the  funds  used  to  extend 
the  credit,  at  the  creditor’s  option.  The 
Bureau  solicited  comment  on  whether 
another  index,  such  as  the  London 
Interbank  Offer  Rate  (LIBOR),  would 
have  been  a  more  appropriate  measure 
of  the  approximate  cost  of  funds.  The 
Bureau  also  solicited  comment  on  what 
would  be  required  for  creditors  to 
disclose  their  actual  costs  of  funds. 
Since  consumer  testing  conducted  by 
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the  Bureau  suggests  that  consumers  do 
not  understand  the  disclosure  and  that 
it  does  not  provide  a  meaningful  benefit 
to  consumers,  the  Bureau  alternatively 
proposed  to  use  its  exception  and 
modification  authority  under  TILA 
section  105(a)  and  (f),  Dodd-Frank  Act 
section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b)  to  exempt  transactions  subject 
to  proposed  §  1026.19(e)  and  (f)  fi-om  the 
cost  of  funds  disclosure  requirement  in 
TILA  section  128(a)(17).  The  Bureau 
solicited  comment  on  this  proposed 
exemption. 

Comments 

Similar  to  the  Total  Interest 
Percentage  disclosure  discussed  above, 
industry  commenters  generally  urged 
the  Bureau  to  use  its  exception  authority 
to  remove  the  Approximate  Cost  of 
Funds  disclosure  because  they  argued 
that  the  disclosure  would  not  be  useful 
to  consumers  and  would  generate 
confusion,  trigger  information  overload, 
and  create  compliance  burden  because 
it  would  be  burdensome  to  calculate 
and  explain.  Industry  commenters 
questioned  the  disclosure’s  usefulness 
in  helping  consumers  understand  the 
cost  of  credit  because  the  creditor’s  cost 
of  funds  is  not  a  direct  cost  to 
consumers.  They  also  argued  that  a 
creditor’s  cost  of  funds  is  a  misleading 
measurement  of  a  creditor’s  actual  cost 
of  funding  mortgage  loans.  Commenters 
suggested  that  getting  to  the  true  cost  of 
loans  is  akin  to  getting  to  the  cost  to  a 
creditor  of  doing  business,  which  would 
not  only  include  the  creditors’  cost  of 
borrowing  money  to  fund  loans,  but 
also,  for  example,  overhead  expenses. 
Commenters  also  expressed  concern 
that  the  disclosure  would  be  viewed 
negatively  by  consumers. 

'  A  few  commenters  expressed  concern 
over  disclosing  a  metric  that  could 
provide  sensitive  business  information 
to  competitors.  Three  national  trade 
associations  representing  banks  and 
nonbank  residential  mortgage  loan 
lenders  predicted  that  it  would  be 
unlikely  that  creditors  would  choose  to 
disclose  their  actual  cost  of  funds  if 
given  the  option  to  provide  a  publicly- 
available  index.  They  also  expressed 
concern  about  the  proposed  requirement 
that  the  Treasury  rate  disclosed  must  be 
the  “most  recent’’  rate,  because  the  rate 
changes  daily.  They  urged  the  Bureau  to 
provide  a  value  established  within  the 
last  60  days,  because,  as  proposed,  it 
would  be  impossible  to  provide  an 
accurate  disclosure  three  business  days 
before  closing. 

Several  industry  commenters  also 
argued  that  this  disclosure  could  impose 
significant  compliance  burden  because 


the  cost  of  funds  varies  from  creditor  to 
creditor,  and  is  only  one  of  many  factors 
impacting  a  particular  loan’s  interest 
rate.  Some  industry  commenters  also 
argued  that  this  disclosure  would  be 
very  difficult  for  creditors  to  calculate 
without  significant  additional  guidance 
from  the  Bureau,  especially  since  this 
disclosure  is  dependent  on  the  ways  in 
which  loans  are  originated,  sold,  or 
held. 

Trade  associations  representing 
various  State  regulators  also  expressed 
concern  that  the  disclosure  could 
^  mislead  consumers  about  the  cost  of 
credit  and  urged  the  Bureau  to  provide 
a  more  thorough  explanation  of  the 
Approximate  Cost  of  Funds  disclosure. 
An  industry  commenter  sought 
clarification  as  to  whether  hard-coded 
text  is  required  for  this  disclosure  or  if 
the  text  can  change,  and  if  the  latter, 
sought  acceptable  verbiage  that  could  be 
used. 

Lastly,  a  national  trade  association 
representing  developers  of  timeshare 
and  other  similar  fractional  interest  real 
estate  products  stated  that  the  Bureau 
should  clarify  that  the  proposed 
disclosure  would  not  apply  to  timeshare 
lenders.  The  trade  association 
commenter  asserted  that  it  believes  that 
TILA  section  103(cc)(5),  as  added  by 
section  1401  of  the  Dodd-Frank  Act, 
exempted  timeshare  lenders  from 
compliance  with,  among  other  things, 
TILA  section  128(a)(17)  and  any 
regulations  promulgated  thereunder. 

Final  Rule 

For  the  reasons  discussed  below,  the 
Bureau  has  decided  to  use  its  exception 
and  modification  authority  under  TILA 
section  105(a)  and  (f),  Dodd-Frank  Act 
section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b)  to  exempt  transactions  subject 
to  proposed  §  1026.19(e)  and  (f)  from  the 
cost  of  funds  disclosure  requirement  in 
TILA  section  128(a)(17).  Accordingly, 
the  Bureau  is  not  adopting 
§  1026.38(o)(6). 

Consumer  testing  conducted  by  the 
Bureau  suggests  that  consumers  do  not 
understand  the  disclosure  and  that  it 
does  not  provide  a  meaningful  benefit  to 
consumers.  As  stated  in  the  report  on 
the  Bureau’s  consumer  testing 
conducted  prior  to  issuance  of  the 
proposal,  the  disclosure  generally  raised 
more  questions  than  it  answered,  and 
most  participants  suggested  removing  it. 
See  Kleimann  Testing  Report  at  301- 
303.  Most  consumer  participants  stated 
that  because  the  disclosure  did  ijot 
disclose  a  direct  cost  to  them,  it  was  not 
important  to  them.  As  discussed  in  the 
Kleimann  Testing  Report,  the  Bureau 
conducted  consumer  testing  using  the 


terms  “lender  cost  of  funds,”  “average 
cost  of  funds,”  and  “approximate  cost  of 
funds,”  along  with  descriptive 
statements  of  these  terms.  See  Kleimann 
Testing  Report  at  297,  n.  36.  Even 
though  several  different  approaches 
were  used  during  the  testing  process  to 
present  the  Approximate  Cost  of  Funds 
disclosure,  throughout  five  rounds  of 
consumer  testing,  only  one  consumer 
showed  any  interest  in  the  disclosure, 
stating  that  it  was  “interesting.”  All 
other  consumers  were  either  confused 
by  the  disclosure  or  did  not  find  it 
useful.  In  all  cases,  experienced  and 
non-experienced  consumers  that 
participated  in  the  Bureau’s  consumer 
testing  of  the  cost  of  funds  disclosure 
questioned  the  disclosure  and  were 
generally  unable  to  articulate  how  to  use 
the  information.  While  participants 
were  able  to  read  that  the  Approximate 
Cost  of  Funds  was  not  a  direct  c6st  to 
them,  they  questioned  why  it  was  being 
disclosed  if  it  was  not  a  cost  to  them 
and/or  wanted  to  know  who  was  paying 
it.  The  Bureau’s  consumer  testing 
results  suggest  that  the  disclosure  is 
unlikely  to  provide  a  meaningful  benefit 
to  consumers  in  the  form  of  useful 
information,  and  that  consumers  are 
likely  to  be  confused  by  the 
Approximate  Cost  of  Funds  disclosure 
and  are  unlikely  to  use  it  when 
evaluating  loans,  which  lends  support 
to  commenters’  concerns  about  the 
disclosure  confusing  consumers  and 
triggering  information  overload. 

Industry  participants  also  believed  that 
consumers  would  be  confused  by  the 
cost  of  funds  disclosure.  Even  some 
,  industry  participants  at  the  Bureau’s 
consumer  testing  were  confused  by  the 
disclosure.  See  Kleimann  Testing  Report 
at  301-303.  The  Bureau’s  consumer 
testing  results  further  support  industry 
commenters’  concerns  about  consumers 
reacting  negatively  to  the  disclosure  as 
some  consumers  expressed  feeling 
threatened  or  other  negative  reactions 
after  reading  the  disclosure.  See 
Kleimann  Testing  Report  at  302. 
Accordingly,  the  Bureau  believes  that 
the  Approximate  Cost  of  Funds 
disclosure  would  not  provide  consumer 
protection  benefits,  and  that  this 
disclosure  could  harm  consumer 
understanding  and  risk  information 
overload. 

The  Bureau  also  believes  this 
approach  will  simplify  the  disclosure  . 
forms  and  reduce  compliance  burden. 
Based  on  concerns  raised  by  the  Small 
Business  Review  Panel,  industry 
feedback  provided  in  response  to  the 
Bureau’s  Small  Business  Review  Panel 
Outline,  feedback  provided  through  the 
Bureau’s  Web  site  in  the  Know  Before 
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You  Owe  initiative,  and  in  comments 
received,  the  Bureau  believes  that  the 
disclosure  may  be  very  burdensome  for 
creditors  to  calculate  and  explain,  and 
may  result  in  the  disclosure  of 
potentially  sensitive  business 
information.  Creditors  may  have 
different  costs  of  funds  for  different  loan 
products.  For  example,  a  creditor  may 
have  one  cost  of  funds  for  a  30-year 
fixed  loan,  but  a  different  cost  of  funds 
for  a  3/1  adjustable  rate  mortgage  loan. 
There  could  be  significant 
administrative  burden  and  compliance 
risk  if  the  creditor  were  required  to  track 
the  various  cost  of  funds  for  all  the  loan 
products  it  offers.  Additional  training 
would  also  likely  be  required  so  that  a 
creditor  could  make  sure  its  staff  could 
explain  the  disclosure  to  consumers. 
Further,  if  creditors  are  permitted  to 
disclose  a  publicly-available  index  that 
does  not  reflect  their  actual  cost  of 
funds,  the  disclosure  would  be 
misleading  instead  of  being  protective  of 
consumer  interests.  In  light  of  testing 
results  that  suggest  that  the 
Approximate  Cost  of  Funds  disclosure 
would  not  be  useful  to  consumers,  the 
Bureau  does  not  believe  that  these 
significant  compliance  burdens  are 
counterbalanced  by  the  consumer 
benefit  of  the  disclosure. 

As  discussed  above,  some  industry 
commenters  urged  that,  if  the  Bureau 
decided  to  retain  this  disclosure, 
various  modifications  be  made  to  the 
rate  requirements  and  that  the  Bureau 
provide  additional  explanation  and 
guidance  for  how  to  calculate  this 
disclosure,  including  whether  hard¬ 
coded  text  is  required  or  if  the  text  can 
change.  A  national  trade  association 
representing  developers  of  timeshare 
and  other  similar  fractional  interest  real 
estate  products  stated  that  the  Bureau 
should  clarify  that  the  proposed 
disclosure  would  not  apply  to  timeshare 
lenders.  As  the  Bureau  has  decided  not 
to  adopt  §  1026.38(o)(6),  the  issues 
addressed  in  these  and  similar 
comments  are  moot. 

The  Bureau  believes  the  exemption 
will  carry  out  the  purposes  of  TILA, 
consistent  with  TILA  section  105(a),  by 
avoiding  corisumer  confusion  and 
information  overload,  thereby 
promoting  the  informed  use  of  credit. 
For  these  same  reasons,  the  exemption 
will  help  ensure  that  the  features  of  the 
transaction  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to  better 
understand  the  costs,  benefits,  and  risks 
associated  with  the  mortgage 
transaction,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a),  and  will 
improve  consumer  awareness  and 


understanding  of  residential  mortgage 
loans,  which  is  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b). 
Finally,  the  Bureau  has  considered  the 
factors  in  TILA  section  105(f)  and  has 
determined  that,  for  the  reasons 
discussed  above,  an  exception  is 
appropriate  under  that  provision. 
Specifically,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  borrowers,  regardless  of  their 
other  financial  arrangements  and 
financial  sophistication  and  the 
importance  of  the  loan  to  them. 

Similarly,  the  Bureau  has  determined 
that  the  exemption  is  appropriate  for  all 
affected  loans,  regardless  of  the  amount 
of  the  loan  and  whether  the  loan  is 
secured  by  the  principal  residence  of 
the  consumer.  Furthermore,  the  Bureau 
has  determined  that,  on  balance,  the 
exemption  will  simplify  the  credit 
process  wi-thout  undermining  the  goal  of 
consumer  protection  or  denying 
important  benefits  to  consumers.  Based 
on  these  considerations,  the  results  of 
the  Bureau’s  consumer  testing,  and  the 
analysis  discussed  elsewhere  in  this 
final  rule,  the  Bureau  has  determined 
that  an  exemption  is  appropriate. 

38(p)  Other  Disclosures 

As  discussed  below,  proposed 
§  1026. 38(p)  would  have  implemented 
statutory  provisions  requiring  creditors 
.  to  disclose  information  regarding 
appraisals,  contract  details,  liability 
after  foreclosure,  refinancing,  and  tax 
deductions.  These  disclosures  would 
have  been  provided  under  the  heading 
“Other  Disclosures.” 

38(p)(l)  Appraisal 

As  noted  above  in  the  section-by¬ 
section  analysis  of  §  1026.37(m)(l),  the 
Dodd-Frank  Act  amended  ECOA  to 
require  creditors  to  provide  consumers 
with  a  copy  of  any  written  appraisal 
conducted  for  a  loan  that  is  or  will  be 
secured  by  a  first  lien  on  a  dwelling, 
and  also  added  a  requirement  that 
creditors  disclose  that  right  to 
consumers  at  the  time  of  application. 
ECOA  section  701(e);  15  U.S.C.  1691(e). 
In  addition,  the  Dodd-Frank  Act 
amended  TILA  to  require  creditors  to 
provide  consumers  with  an  appraisal 
copy  at  least  three  days  prior  to 
consummation  of  certain  “higher-risk” 
mortgages.  TILA  section  129H(c)-(d);  15 
U.S.C.  1639h(c)-(d).  As  discussed 
above,  these  provisions  were 
implemented  in  separate  Bureau  and 
joint  interagency  rulemakings, 
respectively.  The  Bureau  also  proposed 
appraisal  disclosures  similar  to  those 
required  by  the  statutes  to  be  included 
on  the  Loan  Estimate  in  transactions 


subject  to  either  ECOA  section  701(e)  or 
TILA  section  129H,  as  implemented  in 
Regulations  B  and  Z,  respectively, 
pursuant  to  its  authority  under  TILA 
section  105(a)  and  Dodd-Frank  Act 
section  1032(a). 

In  the  proposal,  the  Bureau  stated  its 
iiitent  to  harmonize  the  appraisal  notice 
proposed  in  §  1026.38(p)(l)  with  the 
final  rules  implementing  the  statutory 
appraisal  disclosure  requirements,  both 
of  which  have  been  issued  since  the 
proposal.  The  Bureau  states  in  the 
proposal  that,  as  proposed,  the  notice 
required  by  §  1026.38(p)(l)  was 
consistent  with  the  Bureau’s  2013  ECOA 
Appraisals  Rule  and  the  2013 
Interagency  Appraisals  Rule.  As  stated 
in  the  proposal,  the  Bureau  believed  the 
additional  disclosure  reminding 
consumers  of  their  right  to  receive  a 
copy  of  an  appraisal  conducted  for  their 
loan  will  promote  the  informed  use  of 
credit  by  consumers,  consistent  with 
TILA  section  105(a),  and  ensure  that  the 
features  of  mortgage  transactions  are 
fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  loans,  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a). 

'  Specifically,  the  Bureau  proposed, 
pursuant  to  its  authority  under  TILA 
section  105(a)  and  Dodd-Frank  Act 
section  1032(a),  that  creditors  provide  a 
disclosure  regarding  the  right  to  receive 
an  appraisal  on  the  Closing  Disclosure 
the  consumer  receives  three  days  prior 
to  consummation.  Like  proposed 
§  1026.37(m)(l),  this  disclosure 
requirement  would  have  applied  only  to 
transactions  subject  to  either  ECOA 
section  701(e)  or  TILA  section  129H,  as 
implemented  in  Regulations  B  and  Z, 
respectively.  Proposed  §  1026.38(p)(l)(i) 
would  have  required  the  creditor  to 
disclose  that,  if  there  was  an  appraisal 
of  the  property  in  connection  with  the 
loan,  the  creditor  is  required  to  provide 
the  consumer  with  a  copy  of  such 
appraisal  at  no  additional  cost  to  the 
consumer  at  least  three  days  prior  to 
consummation.  Proposed 
§  1026.38(p)(l)(ii)  would  have  required 
the  creditor  to  disclose  that,  if  the 
consumer  has  not  yet  received  a  copy  of 
the  appraisal,  the  consumer  should 
contact  the  creditor  using  the 
information  disclosed  pursuant  to 
§  1026.38(r).  Proposed  §  1026.38(p)(l) 
would  have  required  these  disclosures 
to  be  provided  under  the  subheading 
“Appraisal.”  Proposed  comment 
38(p)(l)-l  would  have  provided 
guidance  regarding  the  applicability  of 
§  1026.38(p)(l).  The  comment  would 
have  stated  that  if  a  transaction  is  not 


80046  Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


subject  to  either  ECOA  section  701(e)  or 
TILA  section  129H,  as  implemented  in 
Regulations  B  and  Z,  respectively,  the 
disclosure  required  by  proposed 
§  1026.38(p)(l)  may  be  omitted  from  the 
Closing  Disclosure.  Comments  received 
in  relation  to  the  appraisal  disclosure 
generally  are  discussed  in  the  section- 
by-section  analysis  of  §  1026.37(m)(l). 
The  Bureau  did  not  receive  any 
comments  specifically  related  to 
proposed  §  1026.38(p)(l)  and  is 
adopting  it  as  proposed  based  on  the 
authority  stated  in  the  proposal.  The 
Bureau  is  adopting  comment  38{p)(l)-l 
as  revised  to  delete  the  reference  to  the 
disclosures  being  made  as  applicable, 
for  the  reasons  stated  in  the  section-by- 
section  analysis  of  §  1026.37. 

38(p)(2)  Contract  Details 

TILA  section  128(a)(12)  requires  the 
creditor  to  provide  a  statement  that 
“[t]the  consumer  should  refer  to  the 
appropriate  document  for  any 
information  such  document  provides 
about  nonpayment,  default,  the  right  to 
accelerate  the  maturity  of  the  debt,  and 
prepayment  rebates  and  penalties.”  15 
U.S.C.  1638(a)(12).  This  requirement  is 
currently  implemented  in  §  1026.18(p), 
which  requires  the  creditor  to  provide  a 
statement  that  the  consumer  should 
refer  to  the  appropriate  contract 
document  for  information  pertaining  to 
nonpayment,  default,  the  right  to 
accelerate  the  maturity  of  the  loan 
obligation,  and  prepayment  rebates  and 
penalties.  Section  1026.18(p)  also 
provides  the  creditor  the  option  to 
disclose  a  reference  to  the  contract 
document  for  information  regarding 
security  interests  and  assumption  of  the 
legal  obligation. 

The  Bureau  proposed  §  1026.38(p)(2) 
to  implement  TILA  section  128(a)(12) 
for  transactions  subject  to  §  1026.19(f), 
pursuant  to  its  implementation 
authority  under  TILA  section  105(a). 
Like  current  §  1026.1 8(p),  proposed' 

§  1026.38(p)(2)  would  have  required  the 
creditor  to  disclose  a  statement  that  the 
consumer  should  review  the  loan 
contract  for  additional  information 
about  loan  terms.  Specifically,  under 
proposed  §  1026.38(p)(2),  the  creditor 
would  have  been  required  to  state  that 
the  consumer  should  refer  to  the 
appropriate  loan  document  and  security 
instrument  for  information  about 
nonpayment,  what  constitutes  a  default 
under  the  legal  obligation, 
circumstances  under  which  the  creditor 
may  accelerate  the  maturity  of  the 
obligation,  and  the  rules  for 
prepayments.  Proposed  §  1026.38(p)(2) 
would  have  required  this  information  to 
be  disclosed  under  the  subheading 
“Contract  Details.”  The  Bureau  did  not 


receive  any  comments  on  proposed 
§  1026.38(p)(2)  and  is  adopting  it  as 
proposed  based  on  the  authority  stated 
in  the  proposal. 

38(p)(3)  LiabUity  After  Foreclosure 

As  discussed  in  the  section-by-section 
analysis  of  proposed  §  1026.37(m)(7), 
section  1414(c)  of  the  Dodd-Frank  Act 
created  new  TILA  section  129C(g), 
which  establishes  certain  requirements 
for  residential  mortgage  loans  subject  to 
protection  under  a  State’s  anti¬ 
deficiency  law.  15  U.S.C.  1639c(g).  TILA 
section  129C(g)(2)  generally  requires  the 
creditor  to  provide  a  written  notice  to 
the  consumer  describing  the  protection 
provided  by  the  applicable  State’s  anti¬ 
deficiency  law  and  the  significance  for 
the  consumer  of  the  loss  of  such 
protection.  For  refinance  transactions 
only,  TILA  section  129C(g)(3)  generally 
requires  creditors  that  receive  from  or 
provide  to  the  consumer  cm  application 
for  refinancing  that  would  cause  the 
loan  to  lose  the  protection  of  an  anti¬ 
deficiency  law  to  provide  a  written 
notice  to  the  consumer  describing  the 
protection  provided  by  the  anti¬ 
deficiency  law  and  the  significance  for 
the  consumer  of  the  loss  of  such 
protection.  As  discussed  above,  TILA 
sections  129C(g)(2)  and  129C(g)(3)  are 
implemented  in  §  1026.37(m)(7),  which 
is  required  for  refinance  transactions 
only. 

Proposed  §  1026.38(p)(3)  would  have 
implemented  the  requirements  of  TILA 
sections  129C(g)(2)  and  129C(g)(3)  for 
all  transactions  subject  to  §  1026.19(f), 
not  limited  to  refinance  transactions, 
pursuant  to  the  Bureau’s 
implementation  authority  under  TILA 
section  105(a).  Specifically,  under 
proposed  §  1026.38(p)(3),  if  State  law 
may  offer  consumers  protection  from 
liability,  the  creditor  would  have  been 
required  to  disclose  a  brief  statement 
that  State  law  may  protect  the  consumer 
from  liability  for  the  unpaid  balance. 
The  statement  also  would  have  been 
required  to  advise  the  consumer  that 
any  protection  afforded  under  State  law 
may  be  lost-if  the  consumer  refinances 
the  loan  or  incurs  additional  debt  on  the 
property  and  that  the  consumer  should 
consult  an  attorney  for  additional 
information.  However,  if  State  law  does 
not  protect  the  consumer  from  liability 
for  the  unpaid  balance,  proposed 
§  1026.38(p)(3)  would  have  required  the 
creditor  to  disclose  that  fact.  The 
information  required  by  proposed 
§  1026.38(p)(3)  would  have  been 
disclosed  under  the  subheading 
“Liability  after  Foreclosure.”  Proposed 
comment  38(p)(3)-l  would  have 
clarified  that  whether  the  consumer  is 
afforded  protection  from  liability  in  a 


foreclosure  varies  by  State  and  that 
proposed  §  1026.38(p)(3)  requires  the 
creditor  to  provide  a  general  description 
of  the  applicable  State’s  requirements. 
Proposed  comment  38(p)(3)-l  also 
would  have  clarified  that  any  type  of 
protection  afforded  by  State  law,  other 
than  a  statute  of  limitations,  requires  a 
statement  that  State  law  may  protect  the 
consumer  from  liability  for  the  unpaid 
balance. 

Several  different  industry  commenters 
criticized  the  disclosure  required  by 
§  1026.38(p)(3)  as  too  simplified  to 
distill  the  complex  State  law  concepts 
the  disclosure  is  intended  to  describe. 
Further,  the  commenters  noted  that 
applicable  State  anti-deficiency  laws  are 
fact-dependent  and  may  not  be 
accurately  described  by  the  two  “check 
box”  disclosures  shown  to  illustrate 
§  1026.38(p)(3)  on  proposed  form  H-25. 
These  commenters  stated  that  the 
creditor  or  settlement  agent  would,  in 
effect,  be  practicing  law  by  attempting 
to  complete  the  disclosure  required  by 
§  1026.38(p)(3).  These  commenters 
suggested  that  the  proposed  disclosure 
be  removed  or  changed  so  as  not  to 
require  the  creditor  to  make  a  choice 
about  the  applicability  of  State  anti¬ 
deficiency  laws.  In  contrast,  a  document 
preparation  company  commented  that 
the  liability  after  foreclosure  disclosure 
was  appropriately  high-level  to  put 
consumers  on  notice  without  being 
misleading.  A  national  trade  association 
representing  developers  of  timeshare 
and  other  similar  fractional  interest  real 
estate  products  stated  that  the  Bureau 
should  clarify  that  the  proposed 
disclosure  would  not  apply  to  timeshare 
lenders.  The  trade  association 
commenter  asserted  that  it  believes  that 
TILA  section  103(cc)(5),  as  added  by 
section  1401  of  the  Dodd-Frank  Act, 
exempted  timeshare  lenders  from 
compliance  with,  among  other  things, 
TILA  section  129C(g)  and  any 
regulations  promulgated  thereunder. 

As  stated  in  the  proposal,  pursuant  to 
the  Bureau’s  authority  under  TILA 
section  105(a),  Dodd-Frank  Act  section 
1032(a),  and,  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b), 
the  disclosures  required  by  proposed 
§  1026. 38(p)(3)  modified  the  statutory 
requirements  that  the  creditor  or  loan 
originator  must  describe  the  protection 
provided  by  the  applisable  State’s  anti¬ 
deficiency  law,  for  all  transactions 
subject  to  proposed  §  1026.19(f).  The 
Bureau  believes  that  the  generalized 
anti-deficiency  disclosure  required  by 
proposed  §  1026.38(p)(3)  is  effective  at 
informing  consumers  about  the 
existence  or  absence  of  State  anti¬ 
deficiency  laws,  and  that  a  more 
detailed  State-specific  disclosure  as 
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described  in  TILA  section  129C(g)  could 
be  confusing  for  consumers  and  costly 
and  burdensome  to  implement.  The 
Bureau  does  not  believe  that  the  high- 
level  disclosure  required  by 
§  1026.38(p)(3)  constitutes  the  practice 
of  law.  Instead,  as  stated  in  the 
proposal,  the  Bureau  recognizes  that 
significant  State  law  variations  exist 
regarding  anti-deficiency  protection  and 
for  this  reason,  §  1026.38(p)(3)  requires 
creditors  to  disclose  a  statement  that  ' 
consumers  should  consult  a  lawyer  for 
more  information  about  any  applicable 
anti-deficiency  laws,  as  was  proposed. 
With  respect  to  the  argument  that  the 
disclosure  should  not  apply  to 
timeshare  lenders,  the  general  section- 
by-section  analysis  of  §  1026.19 
provides  a  more  detailed  discussion  of 
the  Bureau’s  decision  to  expand  the 
scope  of  some  of  the  disclosure 
requirements  set  forth  in  TILA,  as 
amended  by  the  Dodd-Frank  Act.  In 
addition,  the  Bureau  believes  that  the 
disclosure  of  the  protection  provided  by 
the  relevant  anti-deficiency  law  would 
be  just  as  useful  to  a  consumer  in  a 
credit  transaction  secured  by  a 
consumer’s  interest  in  a  timeshare  plan 
as  to  a  consumer  in  a  credit  transaction 
secured  by  an  interest  in  real  property 
or  real  property  with  a  dwelling. 

One  large  bank  commenter  suggested 
that  the  Bureau  clarify  that 
§  1026.38(pK3)  is  a  safe  harbor  that 
would  immunize  a  creditor  from  any 
State  law  claims  arising  out  of  the  use 
of  the  disclosure  language  because 
creditors  may  have  increased  exposure 
to  liability  by  using  language  not  precise 
enough  to  accurately  describe  each 
State’s  anti-deficiency  laws.  The  Bureau 
has  no  authority  to  immunize  creditors 
with  respect  to  State  law.  However,  the 
Bureau  is  finalizing  amendments  to  the 
rules  regarding  preemption  of 
inconsistent  State  disclosure 
requirements  and  exemptions  from  State 
laws,  which  are  discussed  under  the 
section-by-section  analyses  of 
§§  1026.28  and  1026.29  above.  Several 
trade  associations  representing  mortgage 
lenders  requested  guidance  on  whether 
§  1026.38(p)(3)  would  require  the 
creditor  to  determine  whether  the 
property  is  in  a  State  that  has  an  anti¬ 
deficiency  law.  The  Bureau  believes  that 
such  guidance  is  unnecessary  because 
§  1026.38(p){3),  as  finalized  and  as 
illustrated  by  form  H-25  of  appendix  H 
to  Regulation  Z,  clearly  requires  the 
creditor  to  determine  whether,  after  a 
foreclosure  that  does  not  cover  the 
amount  of  unpaid  balance  on  the  loan. 
State  law  may  protect  the  consumer 
from  liability  for  the  unpaid  balance 
after  foreclosure  or,  alternatively. 


whether  State  law  does  not  protect  the 
consumer  from  liability. 

For  the  aforementioned  reasons,  the 
Bureau  is  adopting  §  1026.38(p)(3)  as 
proposed,  based  on  the  authority  stated 
in  the  proposal.  The  Bureau  is  adopting 
comment  38(p)(3)-l  substantially  as 
proposed  but  with  minor  modifications 
for  clarity.  Specifically,  the  Bureau 
believes  the  modifications  from  TILA 
section  129C{g)  will  ensure  that  the 
features  of  the  transaction  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
mortgage  transaction,  consistent  with 
Dodd-Frank  Act  section  1032(a),  and 
will  improve  consumer  awareness  and 
understanding  of  residential  mortgage 
loans,  which  is  in  the  interest  of 
consumers  and  the  public,  consistent 
with  Dodd-Frank  Act  section  1405(b). 

38(p)(4)  Refinance 

Proposed  §  1026.38(p)(4)  would  bave 
implemented  TILA  section 
128(b)(2)(C)(ii)  for  transactions  subject 
to  §  1026.19(f)  by  requiring  the  creditor 
to  disclose  the  statement  required  by 
proposed  §  1026.37(m)(5),  regarding  the 
consumer’s  future  ability  to  refinance 
bis  or  her  loan.  For  a  detailed 
discussion  of  the  Bureau’s 
implementation  of  TILA  section 
128(b)(2)(C)(ii),  see  the  section-by- 
section  analysis  of  §  1026.37(m)(5) 
above.  The  Bureau  did  not  receive  any 
comments  specifically  on 
§  1026.38(p)(4)  and  is  adopting  it  as 
proposed, Taased  on  the  authority  slated 
in  the  proposal. 

38(p)(5)  Tax  Deductions 

The  Bankruptcy  Abuse  Prevention 
and  Consumer  Protection  Act  of  2005 
(Bankruptcy  Act)  amended  TILA  to  add 
new  section  128(a)(15),  15  U.S.C. 
1638(a)(l5),  which  requires  that,  in  the 
case  of  a  consumer  credit  transaction 
that  is  secured  by  the  principal  dwelling 
of  the  consumer  in  which  the  extension 
of  credit  may  exceed  the  fair  market 
value  of  the  collateral,  the  creditor  must 
disclose  certain  tax  implications  for  the 
consumer.  Public  Law  109-8,  119  Stat. 
23.  The  Board  stated  its  intent  to 
implement  the  Bankruptcy  Act 
amendments  in  an  advance  notice  of 
proposed  rulemaking  published  in 
October  2005  as  part  of  its  ongoing 
review  of  Regulation  Z.  70  FR  60235 
(Oct.  17,  2005).  The  issue  was  addressed 
again  in  the  Board’s  2009  Closed-End 
Proposal,  although  a  final  rule  was  not 
adopted.  74  FR  43232,  43310. 

In  the  2009  Closed-End  Proposal,  the 
Board  proposed  to  implement  TILA 
section  128(a)(15)  by  requiring  creditors 


to  provide  the  disclosure  required  by 
TILA  section  128(a)(15)  for  transactions 
secured  by  a  dwelling.  74  FR  43310-11. 
The  proposed  rule  permitted,  but  did 
not  require,  creditors  to  provide  the 
disclosure  in  transactions  secured  by 
real  property  that  does  not  include  a 
dwelling,  even  though  the  statute  limits 
the  disclosure  to  transactions  secured  by 
the  principal  dwelling  of  the  consumer. 
Id.  The  Board  reasoned  that  it  would  be 
unnecessarily  burdensome  to  require 
creditors  to  create  separate  disclosures 
for  transactions  secured  by  real  property 
and  those  secured  by  a  dwelling  and 
proposed  that  the  creditor  be  permitted, 
but  not  required,  to  provide  disclosures 
regarding  Federal  tax  implications  for 
transactions  secured  by  real  property. 

Id. 

Proposed  §  1026.38(p)(5)-would  have 
implemented  the  requirements  of  TILA 
section  128(a)(15)  for  transactions 
subject  to  proposed  §  1026.19(f), 
including  transactions  secured  by  real 
property  that  does  not  include  a 
dwelling,  pursuant  to  its  authority 
under  TILA  section  105(a),  Dodd-Frank 
Act  section  1032(a),  and,  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b).  Specifically,  for  all  transactions 
subject  to  §  1026.19(f),  proposed 
§  1026.38(p)(5)  would  have  required 
creditors  to  state  that,  if  the  consumer 
borrows  more  than  the  value  of  the 
property,  the  interest  on  the  loan 
amount  above  the  market  value  is  not 
deductible  from  Federal  income  taxes. 
Proposed  §  1026.38(p)(5)  also  would 
have  required  a  statement  advising  the 
consumer  to  consult  a  tax  professional 
for  additional  information.  The  Bureau 
stated  in  the  proposal  that  it  believed 
the  proposed  disclosure  would  promote 
the  informed  use  of  credit  in  all  . 
transactions  subject  to  §  1026.19(f),  and 
therefore  would  be  consistent  with  the 
purposes  of  TILA.  The  proposal  further 
stated  that  the  Bureau  believed 
requiring  the  disclosure  for  all 
transactions  subject  to  proposed 
§  1026.19(f),  whether  secured  by  the 
consumer’s  principal  dwelling  or  other 
real  property,  would  facilitate  industry 
compliance  by  reducing  the  time  and 
resources  that  would  be  expended  to 
determine  whether  a  loan  transaction  is 
subject  to  the  disclosure  requirements 
regarding  the  deductibility  of  Federal 
income  taxes.  In  addition,  the  Bureau 
stated  it  believed  that  the  proposed 
disclosure  would  ensure  that  the 
features  of  mortgage  transactions  are 
disclosed  in  manner  that  ensures  that 
the  features  of  the  transaction  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  cost. 
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benefits,  and  risks  associated  with  the 
transaction,  consistent  with  Dodd-Frank 
Act  section  1032(a)  and  would  improve 
consumer  awareness  and  understanding 
of  residential  mortgage  loans,  which  is 
in  the  interest  of  consumers  and  the 
public,  consistent  with  Dodd-Frank  Act 
section  1405(b). 

A  GSE  commented  that  the  proposed 
tax  deduction  disclosure  is  overly 
simplistic,  to  the  consumer’s  potential 
detriment.  The  GSE  pointed  out  that  a 
consumer  still  may  not  be  able  to  take 
advantage  of  a  tax  deduction  even  if  the 
loan  amount  is  not  greater  than  the 
value  of  the  home  if  the  consumer  does 
not  itemize  deductions  on  his  or  her 
federal  tax  return.  Instead,  the  GSE 
suggested  the  Bureau  adopt  more 
general  language  to  state  that  mortgage 
interest  payments  may  be  deductible 
and  to  consult  a  tax  expert  for  details. 
The  information  required  to  be  included 
in  the  tax  deduction  disclosure, 
specifically,  that  the  interest  on  the 
portion  of  the  credit  extension  that  is 
greater  than  the  fair  market  value  of  the 
dwelling  is  not  tax  deductible  for 
Federal  income  tax  purposes,  is  set  forth 
in  TILA.  section  128(a)(15).  Moreover, 
the  Bureau  does  not  believe  that  the 
disclosure  could  be  detrimental  to 
consumers.  On  the  contrary,  the 
disclosure  illustrated  by  proposed  form 
H-25  of  appendix  H  to  Regulation  Z 
advises  the  consumer  to  consult  a  tax 
advisor  for  more  information,  which  the 
Bureau  believes  may  alert  consumers  to 
the  fact  that  additional  tax  information 
may  be  obtained  from  other  sources  and 
activate  consumers  to  seek  such  advice. 
Accordingly,  the  Bureau  is  adopting 
§  1026.38(p)(5)  as  proposed,  based  on 
the  authority  stated  in  the  proposal. 

38(q)  Questions  Notice 

Proposed  §  1026.38fq)  would  have 
required  the  creditor  to  provide  a 
statement  that  the  consumer  should 
contact  the  creditor  with  any  questions 
about  the  disclosures  required  under 
§  1026.19(f),  a  reference  to  the  Bureau’s 
Web  site  to  obtain  more  information  or 
to  make  a  complaint,  and  a  prominent 
question  mark.  Although  this  notice  is 
not  currently  expressly  required  by 
TILA,  RESPA,  or  their  implementing 
regulations,  the  Bureau  proposed  to 
require  that  the  Closing  Disclosure 
contain  such  a  notice  based  on  its 
authority  under  TILA  section  105(a), 
RESPA  section  19(a),  and  Dodd-Frank 
Act  section  1032(a).  The  Bureau  stated 
in  the  proposal  that  it  believed  this 
disclosure  would  effectuate  the 
purposes  of  TILA  and  RESPA  by 
facilitating  the  informed  use  of  credit 
and  ensuring  that  consumers  are 
provided  with  greater  and  timelier 


information  on  the  costs  of  the  closing 
process,  and  would  also  ensure  that  the 
features  of  the  transaction  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  better  understand  the 
costs,  benefits,  and  risks  associated  with 
the  transaction  in  light  of  the  facts  and 
circumstances,  consistent  with  Dodd- 
Frank  Act  section  1032(a). 

The  Bureau  stated  in  the  proposal  that 
requiring  disclosure  of  this  notice 
would  complement  proposed 
§  1026.19(f)(l)(ii),  which  requires 
delivery  of  the  Closing  Disclosure  three 
business  days  prior  to  consummation. 
The  proposal  noted  that  TILA  section 
128(b)(2)(D)  requires  that  a  corrected 
TILA  disclosure  be  received  by  the 
consumer  three  business  days  prior  to 
consummation  if  the  APR  as  initially 
disclosed  becomes  inaccurate,  and 
stated  that  the  Bureau  understands  that 
because  of  the  high  frequency  of  annual 
percentage  rate  changes  triggering  the 
corrected  TILA  disclosure  obligation, 
many  creditors  currently  provide  the 
corrected  TILA  disclosure  as  a  matter  of 
course  even  if  it  is  not  required.  The 
proposal  also  noted  that  RESPA  section 
4  requires  that  the  RESPA  settlement 
statement  be  provided  “at  or  before 
closing,”  however,  and  stated  that  the 
Bureau  understands  that  it  is  typically 
given  at  closing.  Section  1026.19(f)(l)(ii) 
reconciles  the  two  provisions  by 
requiring  that  consumers  be  given  all  of 
the  RESPA-  and  TILA-mandated 
disclosures  three  business  days  prior  to 
consummation.  The  Bureau  stated  that 
it  expected  that  during  this  three- 
business-day  period,  the  consuiner 
would  be  able  to  review  the  Closing 
Disclosure,  contact  the  creditor  with 
questions  regarding  the  information 
contained  on  the  Closing  Disclosure, 
and  correct  any  errors  prior  to 
consummation. 

Under  proposed  §  1026.38(q)(l),  the 
required  notice  would  have  included  a 
statement  directing  the  consumer  to 
contact  the  creditor  with  any  questions 
about  the  disclosures  required  under 
§  1026.19(f).  The  Bureau  stated  its  belief 
in  the  proposal  that  the  notice  required 
under  proposed  §  1026.38(q)  should  in 
all  cases  reference  the  creditor,  rather 
than  the  closing  agent,  even  if  the 
closing  agent  provides  the  disclosures 
required  under  §  1026.19(f)  because  the 
creditor  is  better  positioned  to  answer 
the  consumer’s  questions  relating  to  the 
disclosures.  The  Bureau  sought 
comment,  however,  on  whether  the 
notice  required  under  proposed 
§  1026.38(q)  should  include  a  statement 
directing  the  consumer  to  contact  the 
creditor  or  the  closing  agent  with 
questions.  Proposed  §  1026.38(q)(2) 


would  have  required  the  questions 
notice  also  to  direct  the  consumer  to  the 
Bureau’s  Web  site  to  obtain  more 
information  or  make  a  compliant.  The 
Bureau  stated  in  the  proposal  that  it 
plans  for  the  Bureau’s  Web  site  to  offer 
important  information  and  useful  tools 
that  consumers  can  access  at  key  points 
in  the  mortgage  origination  process, 
including  during  the  three-business-day 
period  between  the  consumer’s  receipt 
of  the  Closing  Disclosure  and 
consummation.  The  proposal  stated  that 
directing  consumers  to  this  Web  site 
would  therefore  promote  consumer 
understanding  of  credit  terms  and 
closing  costs  and  of  benefits  and  risks 
associated  with  the  transaction  in  light 
of  the  facts  and  circumstances. 

Proposed  §  1026.38(q)(3)  also  would 
have  included  a  prominent  question 
mark  in  the  disclosure.  The  Bureau  also 
proposed  comment  38(q)(3)-l,  which 
would  have  clarified  that  the  prominent 
question  mark  was  an  aspect  of  the 
proposed  Closing  Disclosure  form  H-25 
of  appendix  H  to  Regulation  Z,  the 
standard  form  or  model  form.  The 
comment  would  have  provided  further 
guidance  reg^ding  the  graphic 
depiction  of  the  prominent  question 
mark.  The  comment  would  have 
clarified  that  if  the  creditor  or  closing  ' 
agent  deviates  from  the  depiction  of  the 
question  mark  as  shown  on  form  H-25, 
the  creditor  or  closing  agent  complies 
with  §  1026. 38(q)  if  the  size  and  location 
of  the  question  mark  on  the  Closing 
Disclosure  are  substantially  similar  in 
size  and  location  to  the  question  mark 
shown  on  form  H-25,  and  the  creditor 
or  closing  agent  otherwise  complies 
with  §  1026.38(t)(5)  regarding 
permissible  changes  to  the  form  of  the 
Closing  Disclosure.  The  Bureau  noted  in 
the  proposal  that  consume!  testing 
conducted  by  the  Bureau  indicated  that 
use  of  the  prominent  question  mark  icon 
in  the  questions  notice  drew  consumers’ 
attention  to  the  notice. 

A  large  bank  commented  that  the 
notice  should  direct  the  consumer  to  the 
creditor  or  the  settlement  agent, 
depending  on  the  type  of  question.  The 
commenter  suggested  that  the  language 
be  revised  to  state  that  the  borrower 
should  contact  the  creditor  to  resolve 
issues  regarding  loan  terms  and  the 
settlement  agent  with  respect  to  closing 
costs.  The  commenter  stated  that 
directing  questions  to  both  the 
settlement  agent  and  the  creditor  would 
permit  those  parties  to  work  together  to 
amicably  resolve  issues  before  a 
consumer  submitted  a  complaint. 
Similarly,  a  national  title  company 
commented  that  the  disclosure  should 
direct  consumers  to  both  the  creditor 
and  the  settlement  agent  because  where 
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a  settlement  agent  prepares  the  form  and 
handles  a  closing,  the  settlement  agent 
would  likely  receive  most  of  the 
consumers’  questions.  The  commenter 
suggested  that  the  disclosure  should 
identify  both  the  settlement  agent  and 
the  creditor  and  explain  the  nature  of 
their  knowledge. 

The  Bureau  is  persuaded  that 
directing  questions  solely  to  the  creditor 
would  not  he  in  the  best  interests  of 
consumers  because  there  are  many  types 
of  questions  for  which  the  creditor  is 
not  in  the  best  position  to  answer,  such 
as  questions  related  to  the  payment  of 
a  prorated  real  estate  tax  or  other 
settlement  costs.  The  Bureau  does  not 
believe,  however,  that  a  disclosure 
directing  consumers  to  a  settlement 
agent  for  certain  types  of  questions  and 
to  the  creditor  for  other  types  of 
questions  is  in  the  best  interest  of 
consumers  given  the  multitude  of 
reasons  that  a  consumer  may  have 
questions  about  a  loan  transaction. 
Accordingly,  the  Bureau  is  revising 
§  1026.38(q)(l)  to  require  a  statement 
that  if  the  consumer  has  any  questions, 
he  or  she  should  use  the  contact 
information  disclosed  under 
§  1026. 38(r).  The  Bureau  believes  that 
directing  a  consumer  to  all  of  the 
professionals  involved  in  the 
transaction — the  lender,  the  mortgage 
broker,  the  real  estate  brokers,  and  the 
settlement  agent — will  make  it  more 
likely  that  the  consumer  will  find  the 
most  appropriate  person  to  answer  his 
or  her  question.  Accordingly,  consistent 
with  Dodd-Frank  Act  section  1032(a), 
the  revision  will  ensure  that  the  features 
of  consumer  credit  transactions  secured 
by  real  property  are  fully,  accurately, 
and  effectively  disclosed  to  consumers 
in  a  manner  that  permits  consumers  to 
,  understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 
The  revision  is  also  consistent  with  the 
purposes  of  TILA  and  RESPA,  because 
it  will  promote  the  informed  use  of 
credit  by  consumers,  and  ensure 
effective  disclosure  to  consumers. 

For  the  aforementioned  reasons,  the 
Bureau  is  adopting  §  1026.38(q)(3)  as 
proposed,  based  on  the  authority  stated 
in  the  proposal.  The  Bureau  is  adopting 
§  1026.38(q)(l)  with  a  revision  to  require 
a  statement  directing  the  consumer  to 
the  information  disclosed  under 
§  1026. 38(r)  rather  than  to  the  creditor. 
The  Bureau  is  adopting  §  1026.38(q)(2) 
substantially  as  proposed  but  with 
minor  revisions  for  clarity,  including  to 
state  that  the  uniform  resource  locator 
address  to  the  Bureau’s  Web  site  must 
be  disclosed.  The  Bureau  is  adopting 
comment  38(q)(3)-l  substantially  as 
proposed  but  with  a  minor  modification 


to  remove  references  to  the  closing  agent 
because  under  §  1026.19(f)(l)(v),  a 
settlement  agent  is  required  to  comply 
with  the  relevant  requirements  of 
§  1026.19(f)  if  it  provides  the  Closing 
Disclosure,  which  would  include  the 
requirements  of  §  1026. 38(q).  The 
Bureau  is  adopting  the  revisions  to 
§  1026.38(q)(l)  and  (2)  based  on  its 
authority  under  TILA  section  105(a), 
RESPA  section  19(a),  and  Dodd-Frank 
Act  section  1032(a). 

38(r)  Contact  Information 

Under  TILA  section  128(a)(1)  and 
Regulation  Z  §  1026.18(a),  the  TILA 
disclosures  must  include  the  identity  of 
the  creditor.  Comment  18(a)-l  clarifies 
that  the  “identity”  of  the  creditor  must 
include  the  name  of  the  creditor,  but 
may  also  include  the  creditor’s  address 
and/or  telephone  number.  As  stated  in 
appendix  C  to  Regulation  X,  the  RESPA 
GFE  must  include  the  name,  address, 
phone  number,  and  email  address  (if 
any)  of  the  loan  originator.  As  stated  in 
appendix  A  to  Regulation  X,  the  RESPA 
settlement  statement  must  include  the 
name  and  mailing  address  of  the  lender 
and  the  name,  address,  and  phone 
number  of  the  settlement  agent. 
Moreover,  TILA  section  129B(b)(l)(B), 
which  was  added  to  TILA  by  section 
1402  of  the  Dodd-Frank  Act,  provides 
that  each  mortgage  originator  must 
include  on  all  loan  documents  any 
unique  identifier  of  the  mortgage 
originator  provided  by  the  NMLSR. 
However,  TILA,  RESPA,  and  their 
implementing  regulations  currently  do 
not  expressly  require  the  disclosure  of: 
(1)  The  email  address  of  the  creditor 
(unless  the  creditor  is  also  the  loan, 
originator,  in  which  case  it  must  be 
disclosed  on  the  GFE  but  not  on  the 
RESPA  settlement  statement);  (2)  the 
name,  email  address,  and  phone  number 
of  the  consumer’s  primary  contact  with 
the  creditor;  (3)  the  email  address  of  the 
closing  agent;  (4)  the  name,  email 
address,  and  phone  number  of  the 
consumer’s  and  seller’s  real  estate 
brokers,  if  any;  or  (5)  the  license  number 
or  other  unique  identifier  issued  by  the 
applicable  jurisdiction  or  regulating 
body  with  which  a  closing  agent  or  real 
estate  broker  is  licensed  and/or 
registered,  if  any. 

The  Bureau  received  feedback  from 
the  public  through  its  Know  Before  You 
Owe  initiative  that  requested  contact 
information  on  the  disclosure  to  appear 
only  on  one  part  of  the  Closing 
Disclosure.  Based  on  this  feedback,  the 
Bureau  tested  a  prototype  design  with 
contact  information  for  the  creditor, 
mortgage  broker,  and  other  parties 
related  to  the  transaction  in  one  table. 
During  consumer  testing,  consumers 


and  industry  participants  found  the 
contact  information  table  useful  and 
easy  to  follow,  and  indicated  that  it  ’ 
contained  the  basic  information  they 
needed  to  follow  up  with  the  various 
parties  related  to  the  transaction. 

Therefore,  the  Bureau  proposed  to 
require  that  the  Closing  Disclosure 
contain  a  contact  information  table  as 
set  forth  in  proposed  §  1026.38(r)  based 
on  its  authority  under  TILA  sections 
105(a),  RESPA  section  19(a),  Dodd- 
Frank  Act  section  1032(a)  and,  for 
residential  mortgage  loans,  Dodd-Frank 
Act  section  1405(b).  The  Bureau  stated 
its  belief  in  the  proposal  that  the  contact 
information  table  required  to  be 
disclosed  under  proposed  §  1026. 38(r) 
will  effectuate  the  purposes  of  TILA  and 
RESPA  by  facilitating  the  informed  use 
of  credit  and  ensuring  that  consumers 
are  provided  with  greater  and  more 
timely  information  on  the  costs  of  the 
closing  process.  The*  Bureau  believed 
that  providing  consumers  with  multiple 
types  of  contact  information  for  the 
critical  non-seller  parties  participating 
in  the  transaction  will  allow  consumers 
easier  access  to  information  relevant  to 
the  transaction  (including  costs),  which 
in  turn  enhances  consumer 
understanding  of  the  costs,  benefits,  and 
risks  associated  with  the  transaction  in 
light  of  the  facts  and  circumstances 
(which  is  consistent  with  Dodd-Frank 
Act  section  1032(a)).  The  Bureau  also 
stated  its  belief  in  the  proposal  that  such 
disclosure  will  improve  consumers’ 
awareness  and  understanding  of 
residential  mortgage  transactions,  which 
is  in  the  interest  of  consumers  and  the 
public  (which  is  consistent  with  Dodd- 
Frank  Act  section  1405(b)). 

Moreover,  the  Bureau  proposed 
§  1026. 38(r)  based  on  its  mandate  under 
sections  1032(f),  1098,  and  llOOA  of  the 
Dodd-Frank  Act  to  propose  rules  and 
forms  that  combine  the  disclosures 
required  under  TILA  and  sections  4  and 
5  of  RESPA  into  a  single,  integrated 
disclosure  for  mortgage  loan 
transactions  covered  by  those  laws.  As 
discussed  above,  appendix  C  to 
Regulation  X  states  that  the  RESPA  GFE 
must  include  the  name,  address,  phone 
number,  and  email  address  (if  any)  of 
the  loan  originator,  and  pursuant  to 
appendix  A  to  Regulation  X,  the  RESPA 
settlement  statement  must  include  the 
name  and  mailing  address  of  the  lender 
and  the  name,  address,  and  phone 
number  of  the  settlement  agent. 
Accordingly,  as  part  of  the  Bureau’s 
statutory  mandate  to  integrate  the  TILA 
and  RESPA  disclosures,  the  Bureau 
stated  in  thq  proposal  that  it  must 
integrate  the  disdosures  currently 
required  under  Regulation  X  with  the 
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TILA-mandated  disclosures  of  the 
creditor’s  identity,  discussed  above. 

As  noted  above,  TILA  section 
129B(b)(l)(B),  as  added  by  section  1402 
of  the  Dodd-Frank  Act,  provides  that 
each  mortgage  originator  must  include 
on  all  loan  documents  any  unique 
identifier  of  the  mortgage  originator 
provided  by  NMLSR.  As  discussed  in 
the  section-by-section  analysis  of 
§  1026.37(k),  since  the  proposal  was 
issued,  new  TILA  section  129B{b)(l)(B) 
has  been  implemented  in  the  Bureau’s 
2013  Loan  Originator  Final  Rule  as 
§  1026.36(g).  The  Bureau  proposed  to 
use  its  authority  under  TILA  section 
105(a),  Dodd-Frank  Act  section  1032(a) 
and,  for  residential  mortgage  loans, 
Dodd-Frank  section  1405(b)  to  include 
in  the  contact  information  table  to  be 
disclosed  under  §  1026. 38(r)  the  NMLSR 
identification  number  and  State  license 
number  for  the  creditors,  mortgage 
brokers,  and  the  individual  persons 
employed  by  such  entities,  as 
applicable,  since  the  additional 
information  of  the  NMLSR  and  license 
numbers  for  State  regulated  settlement 
service  providers  will  improve 
consumer  awareness  and  understanding 
of  transactions  involving  residential 
mortgage  loans  and  is  therefore  in  the 
interest  of  consumers  and  the  public  by 
providing  the  consumer  with 
information  about  the  licensing  of  the 
settlement  service  providers.  The 
proposal’s  requirement  to  include  the 
NMLSR  ID  on  the  Closing  Disclosure 
complements  those  adopted  in 
§  1026.36(g)  in  the  Bureau’s  2013  Loan 
Originator  Final  Rule.  Section. 

1026.36(g)  as  finalized  requires  a  loan 
originator  organization  to  include  its 
name  and  NMLSR  ID  as  well  as  the 
name  and  NMLSR  ID  of  any  individual 
loan  originator  with  primary 
responsibility  for  the  loan  origination  on 
certain  specified  loan  documents  for  all 
consumer  credit  transactions  secured  by 
a  dwelling.  * 

The  Bureau  also  stated  its  belief  in  the 
proposal  that  the  disclosme  of  contact 
information  in  a  tabular  format  as 
required  by  proposed  §  1026.38(r) 
would  complement  §  1026.19(f)(l)(ii), 
which  requires  delivery  of  the  Closing 
Disclosure  three  business  days  prior  to 
consummation.  As  noted  above, 

§  1026.19(f)(l)(ii)  reconciles  the  TILA 
and  RESPA  timing  provisions  by 
requiring  that  consumers  be  given  the 
integrated  disclosures  three  b^usiness 
days  prior  to  consummation.  During  this 
three-business-day  period,  the  Bureau 
stated  its  expectation  in  the  proposal, 
that  the  consumer  can  review  the 
Closing  Disclosure,  contact  (he  creditor, 
closing  agent,  mortgage  broker,  and  real 
estate  brokers  with  questions  regarding 


the  information  contained  on  the 
Closing  Disclosure,  and  correct  any 
errors  prior  to  consummation. 
Accordingly,  the  contact  information 
table  required  under  proposed 
§  1026. 38(r)  would  have  made  it  easier 
for  consumers  to  contact  the  critical 
non-seller  parties  participating  in  the 
transaction  during  the  three-business- 
day  period  prior  to  consummation.  The 
inclusion  of  primary  contact  email 
addresses  and  phone  numbers  in  the 
table  also  would  have  facilitated 
efficient  communication  between  the 
consumer  and  the  other  parties. 

As  applicable,  the  table  required  by 
proposed  §  1026. 38(r)  would  have 
included  contact  information  for  the 
creditor,  the  mortgage  broker,  the 
consumer’s  real  estate  broker,  the 
seller’s  real  estate  broker,  and  the 
closing  agent.  The  table  would  include 
the  following  contact  information  for 
each  party,  as  applicable:  name, 
address,  NMLSR  identification/license 
number,  name  of  primary  contact, 
NMLSR  identification/license  number 
of  the  primary  contact,  email  address  of 
primary  contact,  and  phone  number  of 
primary  contact. 

Proposed  comments  38(r)-l  through 
-6  would  have  provided  additional 
guidance  regarding  these  required 
disclosures.  For  instance,  proposed 
comment  38(r)-3  would  have  clarified 
that  the  address  disclosed  in  the  contact 
information  table  is  the  identified 
party’s  place  of  business  where  the 
primcuy  contact  for  the  transaction  is 
located  (usually  the  local  office),  rather 
than  a  general  corporate  headquarters 
address.  Similarly,  proposed  comment 
38(r)T^  would  have  clarified  that  the 
primary  contact  working  at  the 
identified  party  is  the  individual  who 
interacts  most  frequently  with  the 
consumer  and  who  has  an  NMLSR 
identification  number  or,  if  none,  a 
license  number,  or  other  unique 
identifier  to  be  disclosed  under 
proposed  §  1026.38(r)(3)  and  (5),  as 
applicable,  and  provides  examples  of 
the  primary  contact  to  be  disclosed  in  a 
given  transaction. 

Comments  received  related  to  the 
contact  information  table  generally  are 
discussed  in  the  section-by-section 
analysis  of  §  1026.37(k),  above. 
Specifically  with  respect  to  the  contact 
information  table  required  by 
§  1026.38(r),  a  large  bank  requested  that 
the  Bureau  eliminate  the  requirement  to 
disclose  the  real  estate  brokers’  names 
and  contact  information  because  real 
estate  brokers  are  less  relevant  at  the 
closing  stage  of  the  loan  process  and  it 
would  be  burdensome  for  lenders  to 
obtain  such  information.  A  large  bank 
also  requested  guidance  on  whether  the 


primary  contact  for  the  creditor  must  be 
the  loan  originator’s  name  or  whether 
the  creditor  may  designate  any 
individual  as  its  contact.  A  national 
trade  association  representing 
developers  of  timeshare  and  other 
similar  fractional  interest  real  estate 
products  stated  that  the  Bureau  should 
clarify  that  the  proposed  disclosure  of 
the  creditor’s  NMLSR  identification 
number  would  not  apply  to  timeshare 
lenders.  The  trade  association 
commenter  asserted  that  it  believes  that 
TILA  section  103(cc)(5),  as  added  by 
section  1401  of  the  Dodd-Frank  Act, 
exempted  timeshare  lenders  from 
compliance  with,  among  other  things, 
TILA  section  129B(b)(l)(B)  and  any 
regulations  promulgated  thereunder. 

With  respect  to  the  commenter’s 
request  to  eliminate  the  requirement  to 
disclose  real  estate  brokers’  contact 
information,  the  Bureau  declines  to 
eliminate  that  requirement  because  it 
believes  consumers  will  benefit  from 
disclosure  of  real  estate  broker  contact 
information  at  closing.  Indeed, 
consumers’  relationships  with  real 
estate  brokers  differ  widely  and  there 
may  be  some  consumers  wbo  consult 
their  real  estate  broker  at  the  closing 
stage  of  a  transaction.  A  consumer  may 
find  it  easier  to  ask  a  question  with  such 
contact  information  being  readily 
available  on  the  Closing  Disclosure. 
Moreover,  the  Bureau  does  not  believe 
it  is  particularly  burdensome  for  a 
creditor  to  obtain  the  name  and  contact 
information  for  the  real  estate  brokers  in 
the  transaction.  The  creditor  could 
obtain  such  information  from  the  real 
estate  purchase  and  sale  contract  or 
fi:om  the  consumer  directly. 

Regarding  the  request  for  guidance  on 
whether  a  creditor  may  designate  any 
individual  as  a  contact  for  the 
consumer,  §  1026.38(r)(4)  would  have 
required  disclosure  of  the  name  of  the 
natural  person  who  is  the  primeiry 
contact  for  the  consumer  which,  in  the 
case  of  the  creditor  is  likely  to  be  the 
loan  originator.  Section  38(r)(4)  would 
not  have  permitted  designation  of  a 
natural  person  completely  unrelated  to 
the  consumer’s  transaction  as  the 
primary  contact  for  the  consumer  in  all 
instances  but  there  may  be  situations 
where,  depending  on  the  facts  and 
circumstances,  the  primary  contact  for 
the  consumer  is  not  the  loan  originator. 
With  respect  to  the  request  that  the 
proposed  disclosure  of  the  creditor’s 
NMLSR  identification  number  not  apply 
to  timeshare  lenders  because  such 
lenders  are  exempt  from  TILA  section 
129B(b)(l)(B),  that  section  of  TILA  is 
implemented  by  the  2013  Loan 
Originator  Final  Rule  as  §  1026.36(g). 
Section  1026.38(r)(3)  and  (5)  requires 
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disclosure  of  the  creditor’s  NMLSR 
identification  number  pursuant  to  the 
Bureau’s  authority  under  TILA  section 
105(a),  Dodd-Frank  Act  section  1032(a) 
‘and,  for  residential  mortgage  loans, 
Dodd-Frank  section  1405(b).  This  final 
rule  does  not  implement  TILA  section 
129B(b)(l)(B)  and  thus,  the  commenter’s 
request  for  an  exemption  is  not  relevant 
to  the  NMLSR  identification  number 
required  by  §  1026.38(r)(3)  and  (5). 

As  discussed  more  fully  in  the 
section-by-section  analysis  of 
§  1026. 37(k),  two  GSEs  commented  and 
requested  in  an  ex  parte  meeting  that 
disclosure  of  a  State-issued  license 
number  or  other  unique  identification 
number  also  include  the  State  that 
issued  the  license.  In  response  to  this 
comment,  the  Bureau  is  revising 
§  1026.38(r)(3)  and  (5)  to  require 
disclosure  of  a  two  letter  abbreviation  to 
designate  the  State,  territory,  or  locality 
issuing  a  license  identification  number 
or  other  unique  identifier  when  such  is 
disclosed.  The  Bureau  is  likewise 
revising  comments  38(r)-4  and  -5  to 
clarify  how  to  disclose  such 
abbreviation.  Also  in  response  to  the 
GSE’s  comment,  the  Bureau  is  revising 
the  design  of  the  contact  information 
table  in  form  H-25  of  appendix  H  to 
Regulation  Z  to  provide  separate  rows 
for  disclosure  of  an  NMLSR  ID  and  the 
State  license  identification  number  or 
other  unique  identifier.  This  revision 
also  enables  the  insertion  of  the 
abbreviation  for  the  State  issuing  the 
license  as  required  by  revised 
§  1026.38(r)(3)  and  (5). 

For  the  reasons  discussed  and  based 
on  the  legal  autliority  discussed  above 
and  in  the  proposal,  the  Bureau  is 
adopting  §  1026. 38(r)  as  revised.  The 
Bureau  is  further  revising  §  1026. 38(r)  to 
use  the  term  settlement  agent,  rather 
than  closing  agent,  to  conform  to  form 
H-25  of  appendix  H  to  Regulation  Z. 

The  Bureau  did  not  receive  comments 
on  any  of  the  proposed  commentary  to 
§  1026. 38(r).  The  Bureau  is  adopting 
coinments  38(r)-l,  -4,  and  -5  as  revised 
to  delete  the  reference  to  disclosing 
“N/A”  for  an  NMLSR  ID  for  the  reasons 
discussed  in  the  section-by-section 
analysis  of  §  1026.38  and  comments 
38-1  and  38(r)-2  are  revised  with  minor 
modifications  for  clarity.  The  Bureau  is 
further  revising  comments  38(r)— 4  and 
-5  to  require  disclosure  of  the 
abbreviation  of  the  State  issuing  a 
license  identification  number  for  the 
reasons  discussed  above.  Lastly,  the 
Bureau  is  revising  comments  38(r)-l, 

-3,  -4,  -5,  and  -6  to  refer  to  settlement 
agent,  rather  than  closing  agent  for  the 
subheading  and  content  of  the 
disclosures  to  conform  with  form  H-25 
and  to  remove  references  to  the  closing  • 


agent,  for  the  same  reasons  described  in 
the  section-by-section  analysis  of 
§  1026. 38(q)  above.  The  Bureau  is  also 
adding  comment  38(r)-7  to  clarify  that 
disclosure  of  a  general  number  or  email 
address  for  the  lender,  mortgage  broker, 
real  estate  broker,  or  settlement  agent,  as 
applicable,  satisfies  the  requirements  of 
§  1026.38(r)(6)  and  (7)  under  certain 
circumstances,  in  response  to  comments 
discussed  in  the  section-by-section 
analysis  of  §  1026, 37(k). 

38(s)  Signature  Statement 

For  the  reasons  discussed  and  based 
on  the  legal  authority  set  forth  in  the 
section-by-section  analysis  of 
§  1026.37(n),  proposed  §  1026.38(s) 
would  have  implemented  the 
requirements  of  TILA  section 
128(b)(2)(B)(i)  for  transactions  subjedt  to 
§  1026.19(f).  The  disclosure 
requirements  in  proposed  §  1026. 38(s) 
would  have  mirrored  the  requirements 
in  §  1026. 37(n).  Proposed  comment 
38(s)-l  would  have  cross-referenced  the 
commentary  to  proposed  §  1026. 37(n) 
for  guidance  regarding  optional 
signature  requirements  and  signature 
lines  for  multiple  consumers. 

As  described  in  the  proposal,  during 
the  Bureau’s  Small  Business  Review 
Panel,  some  industry  participants 
expressed  concern  that  consumers 
might  be  confused  about  the  effect  of 
signing  the  Glosing  Disclosure  to 
acknowledge  receipt.  Small  Business 
Review  Panel  Report  at  29.  Based  on 
this  feedback,  the  Panel  recommended 
that  the  Bureau  consider  whether  to 
revise  the  signature  statement  on  the 
prototype  form,  or  whether  additional 
guidance  should  be  provided  to  clarify 
the  effect  of  a  signature  line  on  the 
consumer’s  legal  obligation.  Id. 

Comments  received  with  respect  to 
the  signature  statement  required  by 
§  1026. 37(n)  that  also  relate  to  the 
disclosure  required  by  §  1026. 38(s)  are 
discussed  in  the  section-by-section 
analysis  of  §  1026. 37(n).  Specifically 
with  respect  to  the  disclosure  required 
by  §  1026. 38(s),  several  varied  industry 
commenters  stated  their  belief  that  the 
statement  following  the  signature  line 
would  be  confusing  when  the  consumer 
received  the  Closing  Disclosure  at 
closing  when  the  transaction  will  almost 
certainly  be  consummated.  Though 
§  1026.19(f)  typically  requires  receipt  by 
the  consumer  of  the  Closing  Disclosure 
three  business  days  before 
consummation,  a  consumer  may  receive 
tbe  Closing  Disclosure  on  the  day  of 
closing  under  the  limited  circumstances 
permitted  by  §  1026.19(f).  Similarly, 
certain  commenters  objected  to  the 
word  “Applicant”  being  shown  under 
the  signature  line  on  form  H-25  given 


that  in  the  closing  stage  of  a  transaction, 
the  consumer  is  more  typically  referred 
to  as  the  borrower.  One  national  title 
company  praised  the  signature  line 
disclosure  as  clear  and  to  the  point. 

Several  industry  commenters 
requested  guidance  on  who  meets  the 
definition  of  consumer  and,  specifically, 
whether  a  non-applicant  with  the  right 
to  cancel  would  be  required  to  sign  the 
Closing  Disclosure  pursuant  to  . 

§  1026.38(s)  if  a  creditor  elected  to 
include  the  signature  line.  A  GSE 
requested  that  the  Bureau  add  a 
statement  with  the  signature  line  that 
the  information  from  the  consumer  and 
settlement  agent  were  true  and  correct 
as  an  anti-fraud  measure.  The  GSE 
noted  that  such  statements  were 
included  on  previous  versions  of  the 
disclosure  required  by  Regulation  X  and 
are  needed  to  deter  fraud. 

With  respect  to  comments  that  the 
statement  beneath  the  signature  line  as 
illustrated  by  proposed  form  H-25 
would  be  confusing,  the  Bureau  believes 
the  statement  is  not  confusing,  because 
it  pertains  to  the  act  of  signing  the 
disclosure  and  not  the  act  of  signing  a 
promissory  note  or  security  instrument. 
The  Bureau  has  considered  the  Small 
Business  Review  Panel’s 
recommendation  and  believes,  based  on 
several  rounds  of  consumer  testing,  that 
consumers  understand  the  disclosure  in 
proposed  §  1026. 38(s)  to  mean  that  they 
are  not  obligated  to  complete  the  loan 
transaction  just  because  they  signed  the 
Closing  Disclosure.  Indeed,  the  Bureau 
further  believes  consumers  will 
understand  the  proposed  disclosure  in 
§  1026. 38(s)  given  that  §  1026.19(f) 
requires  delivery  of  the  Closing 
Disclosure  three  days  before 
consummation.  As  a  result;  the  Bureau 
believes,  as  stated  in  the  proposal,  that 
the  disclosure  is  appropriate.  The 
statement  as  required  by  §  1026. 38(s) 
reads:  “By  signing,  you  are  only 
confirming  that  you  have  received  this 
form.  You  do  not  have  to  accept  this 
loan  because  you  have  signed  or 
received  this  form.”  Under  §  1026.19(f), 
the  act  of  signing  the  disclosure  may 
take  place  days  before  the  signature  of 
the  promissory  note  and  security 
instrument.  Even  at  the  consummation 
or  settlement  of  the  transaction,  the 
settlement  agent  may  review  the  Closing 
Disclosure  before  the  consumer  executes 
the  promissory  note  and  security 
instrument.  The  consumer’s  signature 
signifies  only  receipt  of  the  Closing 
Disclosure  and  the  statement  is  clear 
that  signing  of  the  form  in  and  of  itself 
does  not  obligate  the  consumer  to 
proceed  with  the  loan  transaction.  In 
addition,  the  Bureau  does  not  believe 
that  use  of  the  word  “Applicant”  under 
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the  signature  line  is  confusing  for  the 
same  reasons,  and  because  it  would  be 
inaccurate  to  refer  to  the  consumer  as  a 
borrower  prior  to  executing  the 
promissory  note.  The  word  “Applicant” 
reflects  that  the  consumer  is  not  yet 
obligated  to  proceed  with  the 
transaction  simply  by  virtue  of  signing 
the  Closing  Disclosure.  That  is  true 
whether  the  consumer  is  signing  thfe 
Closing  Disclosure  at  the  closing  table  or 
three  days  before  closing.  Moreover,  to 
the  extent  that  creditors  believe  the 
signature  line  and  accompanying 
statement  are  confusing,  they  may  be 
omitted  at  the  cr^itor’s  option  under 
§  1026. 38(s).  For  the  reasons  above,  the 
Bureau  declines  to  revise  the  statement 
required  along  with  the  signature  line  or 
the  design  of  the  signature  line  in  form 
H-25.  The  Bureau  is  adopting 
§  1026.38(s)  and  comment  38(s)-l  as 
proposed. 

With  respect  to  consumers  in 
rescindable  transactions,  the  definition 
of  consumer  is  the  one  provided  in 
§  1026.2(a)(ll)  which  does  include  a 
non-applicant  co-owner  of  a  principal 
dwelling  in  a  transaction  governed  by 
§§  1026.15  and  1026.23.  As  clarified  by 
comment  17(d)-2,  §  1026.17(d)  requires 
the  disclosures  required  by  §  1026.19(f) 
to  be  given  to  each  consumer  who  has 
the  right  to  rescind  under  §  1026.23. 
Accordingly,  because  a  non-applicant 
co-owner  has  the  right  of  rescission 
under  §  1026.23,  the  creditor  would  be 
required  to  deliver  the  Closing 
Disclosure  to  each  such  non-applicant 
co-owner  and  do  so  separately  from  any 
other  consumer  to  whom  the  Closing 
Disclosure  is  required  to  be  delivered. 

To  the  extent  that  such  consumers’ 
names  do  not  fit  on  the  space  allocated 
for  a  signature  on  form  H-24,  comment 
37(n)-2  provides  that  an  additional  page 
may  be  added  to  the  Closing  Disclosure. 

With  respect  to  the  GSE  commenter’s 
request  for  an  anti-ft’aud  statement,  the 
purpose  of  the  integrated  disclosures  is 
to  promote  the  informed  use  of  credit 
and  more  effective  advance  notice  of 
settlement  costs  to  enable  consumers  to 
better  understand  the  costs,  benefits, 
and  risks  associated  with  mortgage 
transactions.  While  deterring  fi'aud  is 
undoubtedly  an  interest  of  secondary 
market  investors  in  residential  mortgage 
loans,  the  Bureau  is  concerned  that 
including  such  information  would  lead 
to  information  overload  because  it  is  not 
related  to  the  consumer’s  understanding 
or  evaluation  of  their  loan  terms  and 
costs.  Secondary  market  investors  and 
creditors  may  request  such  a  statement 
from  consumers  in  a  sepmate  document, 
provided  such  document  complies  with 
the  requirements  and  restrictions  of 


§  1026.38,  including  the  segregation 
requirements  of  §  1026. 38(t). 

For  the  reasons  discussed  and 
pursuant  to  the  legal  authority  described 
above  and  in  the  proposal,  the  Bureau 
is  adopting  §  1026.38(s)  substantially  as 
proposed,  with  minor  modifications  for 
clarity  and  to  conform  to  §  1026. 37(n), 
and  require  that  the  statement  disclosed 
with  the  signature  line  be  above  the 
signature  line.  The  Bureau  is  adopting 
comment  38(s)-l  as  proposed. 

38(t)  Form  of  Disclosures 

As  discussed  above,  the  Bureau 
proposed  to  exclude  transactions  subject 
to  proposed  §  1026.19(f)  from  the 
coverage  of  §  1026.17(a)  and  (b). 
Consequently,  the  implementation  of 
TILA  sections  122(a)  and  128(b)(1)  in 
§  1026.17(a)(1),  requiring  that  the 
disclosures  be  clear  and  conspicuous 
and  that  they  he  segregated  from 
everything  else,  does  not  apply  to  the 
integrated  disclosures  set  forth  in 
§  1026.38  under  this  proposal.  As 
described  in  the  section-by-section 
analysis  of  proposed  §  1026. 37(o),  the 
Bureau,  pursuant  to  its  implementation 
authority  under  TILA  section  105(a), 
proposed  to  implement  the  statutory 
segregation  and  clear  and  conspicuous 
requirements  of  TILA  sections  122(a) 
and  128(b)(1)  for  the  disclosure  required 
by  proposed  §  1026.38  in  new 
§  1026.38(t).  The  Bureau  stated  its  belief 
in  the  proposal  that  these  requirements 
will  assure  a  meaningful  disclosure  of 
credit  terms  so  that  the  consumer  will 
be  able  to  compare  more  readily  the 
Vcurious  credit  terms  available  to  him  or 
her  and  avoid  the  uninformed  use  of 
credit. 

38(t)(l)  General  Requirements 

Similar  to  proposed  §  1026.37(o)(l), 
proposed .§  1026.38(t)(l)  would  have 
established  the  requirements  that  the 
disclosures  required  by  §  1026.38  be 
clear  and  conspicuous,  in  writing,  and 
grouped  together,  segregated  from 
ever^hing  else,  and  provided  on 
separate  pages  that  are  not  commingled 
with  any  other  documents  or 
disclosures,  including  any  other 
disclosures  required  by  State  or  other 
laws.  Proposed  comment  38(t)-l  would 
have  clarified  that  the  clear  and 
conspicuous  standard  requires  that  the 
disclosures  be  legible  and  in  a  readily 
understandable  form.  This  guidance  is 
adopted  from  existing  comment 
17(a)(l)-l.  The  comment  would  have 
clarified  that  proposed  §  1026.37(o)(l) 
requires  that  the  disclosures  be  grouped 
together,  segregated  from  everything 
else,  and  provided  on  separate  pages 
that  are  not  commingled  with  any  other 
documents  or  disclosures,  including  any 


other  disclosures  required  by  State  or 
other  laws.  This  proposed  requirement 
would  be  stricter  than  the  guidance 
found  in  existing  comment  17(a)(l)-2, 
which  provides  that  the  disclosures  may 
be  grouped  together  and  segregated  from 
other  information  in  a  variety  of  ways 
other  than  a  separate  piece  of  paper. 

The  Bureau  stated  in  the  proposal  that 
it  recognized  that,  in  certain  credit  sale 
and  other  non-mortgage,  closed-end 
credit  transactions,  creditors  include  the 
disclosures  required  by  §  1026.18  in  the 
loan  contract  or  some  other  document 
and  ensure  that  they  are  grouped 
together  and  segregated  by  outlining 
them  in  a  box  or  other  means  authorized 
by  comment  17(a)(l)-2.  However,  as 
also  described  above  in  the  discussion 
of  §  1026. 37(o),  the  Bureau  stated  its 
belief  in  the  proposal  that  this  approach 
is  virtually  never  employed  for  mortgage 
credit,  for  which  the  new  disclosures 
under  §§  1026.19(f)  and  1026.38,  rather 
than  §  1026.18  disclosures,  are  required. . 
For  the  reasons  stated  in  that 
discussion,  the  Bureau  believed  that 
requiring  the  §  1026.38  disclosures  to  be 
delivered  as  a  separate  document  does 
not  present  any  significant  new 
obligation  that  mortgage  lenders  do  not 
already  effectively  observe  and 
maximizes  the  benefits  of  the  forms.  The 
Bureau  sought  comment  in  the  proposal, 
however,  on  whether  there  currently  are 
transactions  subject  to  §  1026.19(f)  that 
may  be  burdened  by  the  adoption  of  this 
requirement.  Comments  received  in 
relation  to  this  issue  are  discussed  in 
the  section-by-section  analysis  of 
§  1026.19(f). 

Also,  similar  to  §  1026.37(o)(l)(ii), 
proposed  §  1026.38(t)(l)(ii)  would  have 
provided  that  the  disclosures  shall 
contain  only  the  information  required 
by  §  1026.38(a)  through  (s)  and  that  they 
generally  shall  be  made  in  the  same 
order,  and  positioned  relative  to  the 
master  headings,  headings,  subheadings, 
labels,  and  similar  designations  in  the 
same  manner,  as  shown  in  form  H-25. 
Proposed  comment  38(t)-2  would  have 
provided  guidance  on  the  treatment  of 
balloon  payment  loans  with  leasing 
characteristics.  The  Bureau  did  not 
receive  any  comments  regaurding 
§  1026.38(0(1)  and  thus  is  adopting 
§  1026.38(t)(l)(ii)  and  comments 
38(t)(l)-l  and  -2  substantially  as 
proposed;  with  minor  modifications  for 
clarity.  The  Bureau  is  adopting 
§  1026.38(t)(l)(i)  as  revised  to  delete  the 
requirement  that  the  disclosures  be  on 
separate  pages  that  are  not  commingled 
with  any  other  documents  or 
disclosures  because  the  Bureau  believes 
that  requirement  is  redundant  to  the 
requirement  that  the  disclosures  be 
grouped  tpgether  and  segregated  from 
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everything  else.  Accordingly,  final 
§  1026.38(-t)(l)(i)  as  revised  requires 
only  that  the  disclosures  to  be  grouped 
together  and  segregated  from  everything 
else. 

38(tK2}  Headings  and  Labels 

Similar  to  §  1026.37(o)(2),  proposed 
§  1026.38(t)(2)  would  have  provided 
that,  wherever  form  H-25  designates  the 
required  master  heading,  heading, 
subheading,  label,  or  similar  designation 
for  a  disclosure  as  “estimated,”  that 
corresponding  master  heading,  heading, 
subheading,  label,  or  similar  designation 
required  by  §  1026.38  must  include  the 
word  “estimated,”  even  if  the  provision 
requiring  such  heading,  label,  or  similar 
designation  does  not  contain  the  word. 
As  noted  in  the  proposal,  many  of  the 
items  that  are  required  to  be  only  good 
faith  estimates  when  included  in  the 
§  1026.37  disclosures,  in  accordance 
with  §  1026.19(e),  will  be  actual  terms 
and  Costs  when  stated  in  the  §  1026.38 
disclosures,  as  required  by  §  1026.19(f). 
As  further  noted  in  the  proposal  and 
above  in  the  section-by-section  analysis 
of  §  1026. 37(o),  many  of  the  disclosure 
items  required  by  §  1026.38  cross- 
reference  their  counterparts  in 
§  1026.37.  To  avoid  confusion  over 
which  items  must  be  designated  as 
“estimates,”  the  content  provisions  of 
§  1026.37  would  not  have  included  in 
any  of  the  master  headings,  headings, 
subheadings,  labels,  and  similar 
designations  the  word  “estimated.” 
Instead,  §  1026.37(o)(2)  effectively 
would  have  incorporated  by  reference 
the  “estimated”  designations  reflected 
on  form  H-24  of  appendix  H  to 
Regulation  Z.  Accordingly,  proposed 
§  1026.38(t)(2)  also  would  have 
incorporated  by  reference  the 
“estimated”  designations  reflected  on 
form  H-25  of  appendix  H  to  Regulation 
Z.  Proposed  comment  38(t)(2)— 1  would 
have  provided  guidance  regarding  the 
requirement  to  disclose  certain  amounts 
as  estimated  amounts  based  on  the 
designations  within  form  H-25. 

A  document  preparation  company 
requested  that  the  Bureau  revise 
§  1026.38(t)(2)  to  permit  disclosure  of  an 
“e”  to  denote  an  estimate  following 
certain  disclosures  on  the  Closing 
Disclosure  for  certain  transactions 
where  frequently  changing  interest  rates 
could  vary  many  of  the  amounts 
disclosed  firom  what  is  stated  on  the 
Closing  Disclosure.  The  commenter 
noted  that  the  construction  phase  of 
construction-to-permanent  loems 
typically  have  interest  rates  that  change 
frequently  and  which  could  lead  to 
significant  changes  to  the  amounts 
disclosed  for  the  initial  and  projected 
payments,  total  of  payments,  total 


finance  charge,  annual  percentage  rate, 
and  amount  financed. 

The  Bureau  does  not  believe  that  a 
special  rule  is  required  for  disclosure  of 
estimated  figures  in  transactions  with 
interest  rates  that  change  frequently, 
however,  because  the  Closing  Disclosure 
is  designed  to  inform  consumers  of 
changes  to  their  estimated  payments 
after  closing.  Indeed,  where  a 
transaction  has  an  adjustable  interest 
rate,  the  Loan  Terms  table  required  by 
§  1026.38(b)  would  disclose  to  the 
consumer  how  soon  the  interest  rate  can 
adjust  |nd  how  high  the  periodic 
payments  could  go.  Moreover,  the 
Projected  Payments,  Adjustable 
Payment  and  Adjustable  Interest  Rate 
tables  would  provide  more  information 
to  consumers  about  the  frequency  of 
adjustment  of  their  interest  rate  and 
how  such  changes  in  the  interest  rate 
could  affect  their  periodic  payment.  In 
short,  while  it  is  true  that  many  of  the 
amounts  disclosed  on  the  Closing 
Disclosure  will  change  after  closing  for 
adjustable  rate  transactions,  the  Bureau 
believes  that  the  Closing  Disclosure 
adequately  informs  consumers  of  those 
potential  changes  without  any 
additional  notations  on  the  form. 

The  Bureau  is  aware  that  other 
disclosures  provided  under  Regulation 
Z  are  labeled  as  estimates  when 
information  is  unknown.  However,  the 
Bureau  is  concerned  that  labeling 
certain  specific  items  on  the  Closing 
Disclosure  as  estimates  may  result  in 
consumer  confusion  regarding  the 
nature  of  the  Closing  Disclosure.  In 
addition,  the  Closing  Disclosure  uses 
the  term  “estimated”  in  specific  areas  to 
inform  the  consumer  when  certain 
recurring  costs  may  change  in  the 
future,  such  as  future  payments  for  taxes 
and  property  insurante;  the  intended 
effect  of  the  term  in  such  areas  may  be 
affected  by  more  liberal  use  of  that  term 
in  other  places  on  the  form.  Further,  the 
Bureau  does  not  believe  it  is  necessary 
to  state  that  disclosures  on  the  Closing 
Disclosure  are  estimates  when  they  are 
based  on  the  best  information 
reasonably  available,  because  the  final 
rule  requires  that  consumers  receive 
revised  disclosures  with  the  actual 
terms  if  inf^mation  change's  that  would 
have  made  a  previous  disclosure 
inaccurate.  Under  §  1026.19(f)(2)Ti)  and 
(ii),  creditors  must  provide  revised 
disclosures  if  information  on 
disclosures  provided  under 
§  1026.19(f)(l)(i)  becomes  inaccurate; 
and  consumers  will  receive  by 
consummation  corrected  disclosures 
stating  the  actual  terms  of  the 
transaction.  In  addition,  pursuant  to 
final  §  1026.19(f)(2)(iii),  consumers  will 
receive  corrected  disclosures  after 


consummation  if  a  subsequent  event 
changes  an  amount  actually  paid  by  the 
consumer.  This  approach  is  consistent 
with  what  the  Bureau  believes  is  the 
current  practice  under  current 
Regulation  X,  which  provides  that  the 
RESPA  settlement  statement  must  state 
the  actual  charges  paid  by  the  borrower 
and  seller,  and  does  not  provide  for 
estimates,  even  if  the  RESPA  settlement 
statement  is  revised  during  settlement  to 
reflect  changes. 

The  Bureau  is  adopting  §  1026.38(t)(2) 
substantially  as  proposed  but,  as  it  did 
^  for  the  corresponding  provision  in 
§  1026.37(o)(2),  the  Bureau  is  expanding 
§  1026.38(t)(2)  to  require  the  capital 
letter  designations  in  the  headings  and 
labels  on  form  H-25  to  be  disclosed,  as 
applicable.  The  Bureau  makes  this 
revision  to  clarify  that  the  capital  letter 
designations  shown  before  or  after 
certain  of  the  headings  and  labels  on 
form  H-25  are  required,  even  though  the 
specific  provisions  of  the  corresponding 
disclosures- in  §  1026.38  do  not  contain 
the  initial  capital  letter.  The  Bureau  is 
also  revising  the  description  of 
§  1026.38(t)(2)  from  “Estimated 
disclosures”  to  “Headings  and  labels.” 
The  Bureau  is  adopting  §  1026.38(t)(2) 
as  revised  and  comment  38(t)(2)-l  with 
modifications  for  clarity. 

38(t)(3)  Form 

Similar  to  §  1026.37(o)(3),  proposed 
§  1026.38(t)(3)  also  would  have 
provided  that,  for  a  transactiorl  that  is  a 
federally  related  mortgage  loan,  as 
defined  in  Regulation  X,  the  disclosures 
must  be  made  using  form  H-25  of 
appendix  H  to  Regulation  Z.  As 
discussed  in  the  proposal,  certain 
closed-end  consumer  credit  transactions 
are  subject  to  the  requirements  of 
§  1026.19(f)  but  do  not  fit  the  Regulation 
X  definition  of  “federally  related 
mortgage  loan.”  These  include 
construction-only  loans  with  terms  of 
less  than  two  years  that  do  not  finance 
the  transfer  of  title  to  the  consumer  and 
loans  secured  by  vacant  land  on  which 
a  home  will  not  be  constructed  or 
placed  using  the  loan  proceeds  within 
two  years  after  settlement  of  the  loan. 
See  §  1024.5(b)(3)  and  (4).  In  addition, 
transactions  subject  to  §  1026.19(f)  but 
not  subject  to  RESPA  would  include 
loans  secured  by  non-residential  real 
property,  provided  they  are  made 
primarily  for  a  consumer  purpose  as 
required  by  §  1026.1(c)(l)(iv).  See  12 
CFR  1024.2,  definition  of  “federally 
related  mortgage  loan,”  paragraph  (l)(i) 
(requiring  that  the  securing  property  be 
“residential  real  property”). 

As  with  transactions  subject  to 
§  1026.19(e),  for  such  transactions  that 
are  subject  to  §  1026.19(f),  because  they 


80054  Federal  Register/ Yol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


are  subject  to  TILA  and  are  secured  by 
real  property,  but  that  are  not  subject  to 
RESPA,  the  Bureau  stated  in  the 
proposal  that  it  would  not  mandate  the 
use  of  form  H-25  as  a  standard  form.  - 
TILA  section  105(b)  provides  that 
nothing  in  TILA  may  be  construed  to 
require  a  creditor  to  use  any  model  form 
or  clause  prescribed  by  the  Bureau 
under  that  section.  Accordingly, 
proposed  §  1026.38(t)(3)  would  have 
provided  that,  for  transactions  subject  to 
§  1026.38  that  are  not  federally  related 
mortgage  loans,  the  disclosures  must  be 
made  with  headings,  content,  and 
format  substantially  similar  to  form  H- 
25  but  does  not  mandate  the  use  of  that 
form.  Coijsistent  with  TILA  section 
105(b),  proposed  comment  38(t)(3)-l 
would  have  explained  that,  although 
use  of  the  form  as  a  standard  form  is  not 
mandatory  for  such  transactions,  its  use 
as  a  model  form,  if  properly  completed 
with  accurate  content,  constitutes 
compliance  with  the  clear  and 
conspicuous  and  segregation - 
requirements  of  §  1026.38(t)(l).  Similar 
to  §  1026.37(o)(3)(iii),  proposed 
§  1026.38(t)(3)(iii)  also  would  have 
provided  that  the  disclosures  may  be 
provided  in  electronic  form,  subject  to 
compliance  with  the  E-Sign  Act.  This 
provision  parallels  existing 
§  1026.17(a)(1). 

As  discussed  in  the  section-by-section 
analysis  of  proposed  §  1026.37(o)(3),  the 
Bureau  proposed  the  requirement  that 
creditors  use  the  standard  form  for 
federally  related  mortgage  loans 
pursuant  to  RESPA  section  4(a),  as 
amended  by  the  Dodd-Frank  Act.  12 
U.S.C.  2603(a).  As  discussed  above, 
although  the  Dodd-Frank  Act  eliminated 
one  reference  in  RESPA  section  4(a)  to 
a  “standard”  form,  it  left  the  other  such 
reference  in  place,  as  well  as  another 
such  reference  in  section  4(c).  More 
notably,  in  amending  section  4(a), 
Congress  did  not  include  an  explicit 
prohibition  of  a  mandatory-use  form. 

For  this  reason,  the  Bureau  does  not 
believe  that  Congress  intended  to 
eliminate  standard-form  authority  from 
RESPA  section  4. 

The  Bureau  also  proposed  the  . 
mandatory  form  pursuant  to  its 
authority  in  RESPA  section  19(a)  to 
prescribe  such  rules  and  regulations  as 
may  be  necessary  to  achieve  RESPA’s 
purposes.  12  U.S.C.  2617(a).  RESPA’s 
purposes  include  the  establishment  of 
more  effective  advance  disclosure  to 
home  buyers  and  sellers  of  settlement 
costs.  12  U.S.C.  2601(b)(1).  The  Bureau 
stated  its  belief  in  the  proposal,  based 
on  consumer  testing  results,  that  the 
purpose  of  more  effective  advance 
disclosure  of  settlement  costs  is  better 
achieved  if  all  lenders  provide  those 


disclosures  in  a  standardized  format.  In 
the  Bureau’s  consumer  pre-proposal 
testing,  participants  were  able  to 
compare  the  costs  disclosed  on  the  Loan 
Estimate  and  Closing  Disclosure  more 
easily  when  they  were  provided  in  a 
format  that  matched  closely.  In 
addition,  as  stated  in  the  proposal, 
participants  better  understood  the  costs 
disclosed  in  the  Closing  Disclosure  after 
gaining  experience  using  the  matching 
format  of  the  Loan  Estimate.  Further,  the 
Bureau  stated  its  belief  in  the  proposal 
that  disclosure  of  settlement  costs  alone, 
without  the  context  provided  by  Jhe 
credit  terms,  is  far  less  effective  in 
aiding  consumer  understanding  of  the 
transaction.  This  is  consistent  with 
HUD’s  rationale  for  including  credit 
terms  in  the  required  RESPA  GFE,  in 
HUD’s  2008  RESPA  Final  Rule.  See  73 
FR  68204,  68214-15  (Nov.  17,  2008). 

This  is  also  the  stated  purpose  of  the 
integrated  disclosure  under  RESPA 
section  4(a). 

Accordingly,  as  stated  in  the  proposal, 
the  Bureau  is  authorized  under  RESPA 
section  19(a)  to  require  the  standard 
form  for  the  disclosure  of  all  of  the 
information  it  contains,  both  settlement 
costs  and  credit  terms  alike.  The  Bureau 
further  stated  in  the  proposal  that  it  was 
using  this  authority  to  require  a 
standard  form  for  federally  related 
mortgage  loans  under  §  1026.38(t)(3)(i). 
As  described  above,  for  transactions 
subject  to  §  1026.19(f),  the  Bureau  is 
using  its  authority  under  TILA  section 
105(b)  to  establish  a  model  disclosure 
for  credit  transactions  subject  to  TILA  . 
and  not  RESPA.  For  a  detailed 
description  of  the  Bureau’s 
implementation  of  these  rules  and  use 
of  TILA  section  105(a)  authority,  see  the 
section-by-section  analysis  of 
§  1026.37(o)(3). 

As  discussed  in  the  proposal,  during 
the  Small  Business  Review  Panel, 
several  settlement  agents  requested  that 
the  Bureau  require  the  use  of  a  standard 
integrated  disclosure  form.  The 
settlement  agents  stated  that  if  the  forms 
were  only  models,  creditors  would 
establish  inconsistent  requireiftents, 
which  would  be  more  expensive  for 
small  settlement  agents.  See  Small 
Business  Review  Panel  Repqrt  at  19. 
Feedback  requesting  both  standard  and 
model  forms  was  also  submitted  by 
industry  trade  associations  in  response 
to  the  Small  Business  Review  Panel 
Outline.  In  consideration  of  the 
recommendation  of  the  Small  Business 
Review  Panel,  the  Bureau  sought 
comment  in  the  proposal  on  the 
advantages,  such  as  cost-saving  benefits, 
and  disadvantages  of  requiring  a 
standard  form  for  the  Closing  Disclosure 
for  federally  related  mortgage  loans  and 


model  forms,  for  other  credit 
transactions  subject  to  proposed 
§  1026.19(f).  Id.  at  28.  The  comments 
received  on  that  topic  are  discussed  in 
the  section-by-section  analysis  of 
§  1026.37(o)(3).  For  the  reasons 
discussed  with  respect  to 
§  1026.37(o)(3),  the  Bureau  is  adopting 
§  1026.38(t)(3)(ii)  and  (iii)  as  proposed 
and  is  adopting  §  1026.38(t)(3)(i)  and 
comment  38(t)(3)-l  substantially  as 
proposed  but  with  minor  modifications 
for  clarity. 

A  document  preparation  company 
requested  that  the  Bureau  permit 
deviation  from  the  required  format  for 
disclosures  to  be  optimized  to  show  on 
a  computer  screen  or  a  tablet.  For  the 
reasons  discussed  in  the  section-by- 
section  analysis  of  §  1026.37(o)(3)(iii), 
the  Bureau  declines  to  permit  such 
deviations  at  the  present  time. 

38(t)(4)  Rounding 

Similar.to  §  1026.37(o)(4),  proposed 
§  1026.38(t)(4)  would  have  required 
certain  numerical  amounts  on  the 
Closing  Disclosure  to  be  rounded.  The 
Bureau  proposed  this  requirement  for 
the  S3me  reasons  as  the  requirements  of 
§  1026.37(o)(4),  namely  to  reduce 
information  overload,  aid  in  consumer 
understanding  of  the  transaction, 
prevent  misconceptions  regarding  the 
accuracy  of  certain  estimated  amounts 
(e.g.,  estimated  property  costs  over  the 
life  of  the  loan),  and  ensure  a 
meaningful  disclosure  of  credit  terms. 
For  a  detailed  description  of  the 
Bureau’s  use  of  its  authority  under  TILA 
section  105(a),  RESPA  section  19(a),  and 
section  1405(b)  of  the  Dodd-Frank  Act 
in  requiring  rounded  numbers  on  the 
integrated  disclosures,  see  the  section- 
by-section  analysis  of  proposed 
§  1026.37(o)(4).  Proposed  comment 
38(t)(4)-l  would  have  clarified  that 
consistent  with  §  1026.2(b)(4)  all 
numbers  are  to  be  disclosed  as  exact 
numbers,  unless  required  to  be  rounded 
by  proposed  §  1026.38(t)(4).  Proposed 
comment  38(t)(4)-2  would  have  referred 
to  commentcU'y  to  §  1026.37(o)(4)  for 
guidance. 

Comments  received  related  generally 
to  rounding  numbers  on  the  integrated 
disclosures  are  discussed  in  the  section- 
by-section  analysis  of  §  1026.37(o)(4). 
The  Bureau  did  not  receive  any 
comments  related  specifically  to  the 
rounding  provisions  in  §  1026.38(t)(4). 
Because  the  Bureau  continues  to  believe 
that  the  rounding  of  certain  numbers 
disclosed  on  the  Closing  Disclosure  will 
effectuate  the  purposes  of  TILA  and 
RESPA,  the  Bureau  is  adopting 
§  1026.38(t)(4)(i),  (t)(4)(ii)  and  comment 
38(t)(4)-2  substantially  as  proposed, 
except  for  modifications  for  clarity  and 
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technical  revisions  to  §  1026.38(t)(4)(ii) 
to  correct  cross-references  and  to 
§  1026.38(t)(4)(i)(C)  to  add  the 
alternative  Calculating  Cash  to  Close 
table  under  §  1026.38(e)  and  to  revise 
the  subheading  as  finalized  in  the 
Calculating  Cash  to  Close  table  under 
§  1026.38(e)  and  (i)  and  to 
§  1026.38(t)(4)(i)(E)  to  revise  a  cross- 
reference. 

The  Bureau  is  also  adding 
§  1026.38(t)(4)(iii)  to  provide,  consistent 
with  §  1026.37(o)(4)(i)(B),  that  the  dollar 
amount  required  to  be  disclosed  by 
§' 1026.38(b)  pursuant  to  §  1026.37(b)(1), 
for  the  loan  amount,  shall  be  disclosed 
as  an  exact  number,  except  that  decimal 
places  shall  not  be  disclosed  if  the 
amount  of  cents  is  zero.  The  Bureau 
believes,  based  on  its  consumer  testing, 
that  disclosing  the  loan  amount  without 
cents  if  the  amount  of  cents  is  zero,  will 
be  easier  for  a  consumer  to  understand 
and  reduce  the  potential  for  information 
overload.  The  Bureau’s  Quantitative 
Study  used  prototype  Closing 
Disclosures  that  disclosed  the  loan 
amount  on  page  1  in  this  manner,  and 
the  consumer  participants  using  the 
Bureau’s  integrated  disclosures  were 
able  to  identify  the  loan  amount  oi\the 
Closing  Disclosure  statistically 
significantly  better  than  those  using  the 
current  disclosures.  See  Kleimann 
Quantitative  Study  Report  at  54-55.  The 
Bureau  is  also  revising  comment 
38(t)(4)-l,  which  provides  general 
guidance  regarding  rounding,  for  clarity 
and  to  reflect  the  change  adopted  in 
§1026.38(t)(4)(iii). 

38(t)(5)  Exceptions 

The  Bureau  stated  its  belief  in  the 
proposal  that  it  must  specify  the 
changes  to  the  format  of  the  Closing 
Disclosure  that  are  required  and 
■  permissible,  to  ensure  the  disclosures 
provided  to  consumers  convey  the 
information  required  by  §  1026.38  in  a 
clear,  understandable,  and  effective 
manner  for  consumers.  Accordingly, 
pursuant  to  its  authority  under  RESPA 
section  19(a),  TILA  section  105(a),  and 
section  1032(a)  of  the  Dodd-Frank  Act, 
the  Bureau  proposed  §  1026.38(t)(5)  to 
provide  for  a  specific  list  of  exceptions 
to  the  format  of  the  Closing  Disclosure, 
as  illustrated  in  form  H— 25  of  appendix 
H  to  Regulation  Z.  For  a  detailed 
description  of  the  Bureau’s  use  of  its 
authority  under  TILA  section  105(a), 
RESPA  section  19(a),  and  section 
1405(b)  of  the  Dodd-Frank  Act  in 
providing  for  a  list  of  exceptions  to  the 
required  format,  see  the  section-by- 
section  analysis  of  proposed 
§1026.37(o)(5).  * 

The  requirements  of  proposed 
§  1026.38(t)(5)  would  have  mirrored 


those  of  §  1026.37(o)(5),  with 
appropriate  differences  for  the  different 
format,  timing,  and  use  of  the  two 
disclosures.  Like  §  1026. 37(o),  proposed 
§  1026.38(t)(5)(i)  would  have  required 
modification  to  indicate  the  frequency 
of  payment  or  applicable  unit-period  for 
the  transaction;  proposed 
§  1026.38(t)(5)(ii)  would  have  permitted 
lender  credits  to  be  deleted  from  the 
Cash  to  Close  disclosure  required  by 
proposed  §  1026.38(d);  proposed 
§  1026.38(t)(5)(iii)  would  have  permitted 
the  addition  of  administrative 
information  in  a  certain  space  on  the 
form;  and  proposed  §  1026.38(t)(5)(ix) 
would  have  permitted  translation  of  the 
form  into  languages  other  than  English. 

In  contrast  to  §  1026.37(o)(5)(iii), 
proposed  §  1026.38(t)(5)  would  not  have 
permitted  a  creditor  to  insert  a  logo  or 
slogan  on  the  Closing  Disclosure  with 
the  creditor  information  required  by 
proposed  §  1026.38(a)(4)(iii).  Comments 
received  related  to  §  1026.38(t)(5)(i),  (ii), 
(iii),  and  (ix)  are  discussed  in  the 
section-by-section  analysis  of  the 
corresponding  paragraph  in 
§1026.37(o)(5). 

While  §  1026.37(o)(5)  does  not  permit 
the  deletion  of  lines  from  the  form 
H-24  of  appendix  H  to  Regulation  Z  for 
the  information  required  to  be  disclosed 
by  §  1026.37(f)  and  (g),  proposed 
§  1026.38(t)(5)(iv)  would  have  permitted 
the  deletions  of  lines  in  certain 
circumstances  from  proposed  form. 

H-25  of  appendix  H  to  Regulation  Z. 
Section  1026. 37(o)  does  not  permit  the 
use  of  more  than  one  page  for  closing 
cost  details  on  the  Loan  Estimate,  except 
for  the  services  for  which  a  consumer 
can  shop  under  §  1026.37(f)(3)  which  . 
may  be  placed  on  an  additional  page  at 
the  end  of  the  Loan  Estimate  under  the 
circumstances  permitted  by 
§  1026.37(o)(5)(viii).  In  contrast, 
proposed  §  1026.38(t)(5)(v)  would  have 
permitted  the  expansion  of  the 
information  required  by  §  1026.38(f),  (g), 
and  (h)  over  two  pages  in  certain 
circumstances  to  accommodate  the 
closing  costs  and  itemization  required 
on  the  Closing  Disclosure,  provided  that 
the  Loan  Costs  and  Other  Costs  under 
§  1026.38(f)  and  (g),  respectively,  are 
each  disclosed  on  a  single  page. 

The  Bureau  stated  its  understanding 
in  the  proposal  that  the  Closing 
Disclosure  may  be  provided  to  parties 
other  than  consumers,  unlike  the  Loan 
Estimate.  In  light  of  privacy 
considerations  that  may  arise,  proposed 
§  1026.38(t)(5)(vi)  would  have  permitted 
the  creditor  or  settlement  agent 
preparing  the  disclosure  to  leave  certain 
information  regarding  the  consumer's 
transaction  blank  in  the  disclosure 
provided  to  the  seller  and  vice  versa. 


Similarly,  proposed  §  1026.38(t)(5)(vii) 
would  have  permitted  the  creditor  or 
settlement  agent  preparing  the 
disclosure  to  delete  certain  information 
regarding  the  consumer’s  transaction 
from  the  disclosure  provided  to  a  seller 
or  third  party.  For  example,  proposed 
§  1026.38(t)(5)(vii)  would  have 
permitted  the  disclosures  regarding  the- 
consumer’s  credit  transaction  required 
by  §  1026.38(1)  through  (s)  to  be  deleted 
from  the  form  provided  to  a  seller.  An 
illustration  of  such  form  was  provided 
in  proposed  form  H-25(I)  of  appendix  H 
to  Regulation  Z.  Further,  considering 
that  some  credit  transactions  iftay  not 
involve  sellers,  proposed 
§  1026.38(t)(5)(viii)  also  would  have 
permitted  use  of  a  modified  version  of 
the  form  for  credit  transactions  that  do 
not  involve  a  seller,  sudh  as  a  refinance 
transaction,  which  was  illustrated  in 
proposed  form  H-25(J).  Proposed 
§  1026.38(t)(5)(x)  would  have  permitted 
the  addition  of  a  page  for  customary 
recitals  and  information  used  locally  in 
real  estate  settlements. 

Proposed  comment  38(t)(5)-l  would 
have  clarified  that  any  changes  not 
specified  iii  proposed  §  1026.38(t)(5) 
may  affect  the  substance,  clarity,  or 
meaningful  sequence  of  the  disclosure 
and  cause  the  creditor  to  lose  protection 
from  civil  liability  under  TILA.  Similar 
to  comments  37(o)(t)-2  through  -5, 
proposed  comments  38(t)(5)-2  through 
-4  would  have  provided  guidance  ' 
regarding  manual  completion  of  the 
form,  modifications  to  accommodate 
additional  contact  information,  and  the 
addition  of  signature  lines  permitted  by 
§  1026.38(t)(5).  In  addition,  because 
certain  disclosures  required  by 
proposed  §  1026.38  would  have  been 
permitted  by  proposed  §  1026. 38(t)  to  be 
disclosed  over  two  pages,  even  though 
they  are  illustrated  on  form  H-25  of 
appendix  H  to  Regulation  Z  as  disclosed 
on  one  page,  proposed  comment 
38(t)(5)-6  would  have  permitted 
modifications  to  the  page  number 
references  illustrated  on  form  H-25 
accordingly.  Proposed  comments 
38(t)(5)(iv)-l  and  38(t)(5)(v)-l  and  -2 
would  have  provided  clarification  about 
permissible  changes  to  the  required 
disclosure  of  closing  cost  details  when 
the  space  provided  on  form  H-25  does 
not  accommodate  all  of  the  costs 
required  to  be  disclosed.  Proposed 
comments  38(t)(5)(viii)-l  and  -2  would 
have  provided  clarifications  regarding 
modifications  permitted  for  transactions 
without  a  seller.  Lastly,  proposed 
comment  38(t)(5)(x)-l  would  have 
provided  clarification  regarding  adding 
an  additional  «page  for  customary 


80056  Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Rules  and  Regulations 


recitals  and  information  typically  used 
locally  in  real  estate  settlements. 

A  national  title  insurance  company 
suggested  that  the  Bureau  expressly 
prohibit  the  insertion  of  a  logo  or  slogan 
on  the  Closing  Disclosure.  Several  trade 
associations  representing  mortgage 
lenders  requested  guidance  on  how  to 
disclose  closing  costs  on  an  additional 
page  and  asked  whether  that  additional 
page  could  be  divided  into  two  parts  in 
order  to  keep  items  within  categories 
grouped  together.  The  Bureau  received 
comments  from  two  document 
preparation  companies  requesting 
guidance  pn  when  additional  pages 
were  permitted  to  be  added  to  both,  the 
Loan  Estimate  and  the  Closing 
Disclosure. 

With  respect  to  the  comment  that  the 
Bureau  should  expressly  prohibit 
insertion  of  a  logo  or  slogan, 

§  1026.38(t)(l)(ii)  states  that  disclosures 
shall  be  made  in  the  same  order,  and 
positioned  relative  to  the  master 
headings,  headings,  subheadings,  labels, 
and  similar  designations  in  the  same 
manner,  as  shown  in  form  H-25,  except 
as  provided  in  §  1026.38(t)(5). 
Accordingly,  because  the  insertion  of  a 
logo  or  slogan  is  not  listed  in 
§  1026.38(t){5),  it  is  prohibited  by 
§  1026.38(t){l)(ii). 

Regarding  the  disclosure  of  closing 
cost  details  on  an  additional  page,  the 
intent  of  proposed  §  1026.38(tK5)(v)  was 
to  keep  the  disclosures  required  by 
§  1026.38(f),  (g),  and  (h)  grouped 
together,  even  when  disclosed  over  two 
pages.  Specifically,  proposed 
§  1026.38(t)(5)(iv)  and  (v)  would  have 
required  that  when  disclosed  over  two 
pages,  the  information  required  by 
§  1026.38(f)  be  disclosed  on  a  sefjarate 
page  from  §  1026.38(g)  and  that  the 
information  required  by  §  1026.38(h)  be 
disclosed  on  the  same  page  as  the 
information  required  by  §  1026.38(g). 

An  example  of  the  disclosure  of  closing 
costs  over  two  pages  pursuant  to 
proposed  §  1026.38(t)(5)(v)  was 
included  as  form  H-25(H)  in  the 
proposal. 

The  Bureau  believes,  from  its  review 
of  the  comments  received  regarding 
proposed  §  1026.38(t)(5)(v)  and 
proposed  comment  38(t)(5)— 5,  that 
commenters  were  confused  about  how 
these  provisions  worked  together. 
Accordingly,  the  Bureau  is  revising 
proposed  §  1026.38(t)(5)(v)  to  refer  to 
disclosure  of  the  Closing  Cost  Details 
“over  two  pages,”  rather  than  on  “an 
additional  page."  The  Bureau 
acknowledges  that  it  used  the  term 
“additional  page”  in  other  sections  of 
the  proposal  to  describe  a  page  added  to 
the  end  of  the  Loan  Estimate  or  Closing 
Disclosure  as  permitted  in4imited 


circumstances.  The  Bureau  is  also 
reorganizing  proposed  §  1026.38(t)(5)(iv) 
and  (v)  into  one  paragraph,  finalized  as 
§  1026.38(t)(5)(iv),  titled  “Closing  Cost 
Details”  and  separated  into  two  sub- 
paragraphs  to  improve  clarity  regarding 
the  interaction  of  these  two 
requirements. 

Final  §  1026.38(t)(5)(iv)(A)  addresses 
adding  or  deleting  line  numbers  in  the 
Closing  Cost  Details  table  while  final 
§  1026.38(t)(v)(iv)(B)  addresses 
disclosing  closing  costs  over  two  pages 
in  that  table  if  the  addition  or  deletion 
of  line  numbers  under 
§  1026.38(t)(5)(iv)(A)  is  insufficient  to 
make  all  required  disclosures.  This 
reorganization  is  intended  to  clarify  that 
the  two  permissible  modifications  to  the 
Closing  Cost  Details  table  work  together. 
This  reorganization  is  also  intended  to 
signify  that  the  disclosure  of  the 
information  required  by  §  1026.38(f),  (g), 
and  (h)  over  two  pages  is  unique  to  the 
Closing  Cost  Details  section  and  to 
distinguish  it  from  the  limited 
permission  to  add  additional  pages  to 
the  end  of  the  Closing  Disclosure  as 
clarified  by  comment  38(t)(5)-5.  The 
Bureau  believes  that  the  reorganized 
§  1026.38(t)(5)(iv)  will  alleviate  the 
confusion  over  the  special  rules  related 
to  the  Closing  Cost  Details.  To 
correspond  to  these  changes,  the  Bureau 
is  renumbering  proposed  comment 
38(t)(5)(v)-l  as  comment  38(t)(5)(iv)-2, 
revising  the  reference  to 
§  1026.38(t)(5)(v)(B)  and  describing 
disclosure  of  closing  cost  details  over 
two  pages  rather  than  on  an  additional 
page.  The  Bureau  is  also  renumbering 
proposed  comment  38(t)(5)(v)-2  as 
comment  38(t)(5)(iv)-T,  noting  that 
when  closing  cost  details  are  disclosed 
over  two  pages,  the  pages  should  be 
numbered  2a  and  2b,  and  adding  a 
reference  to  form  H-25(H)  for  an 
example  of  this  disclosure. 

With  respect  to  the  requests  for 
guidance  regarding  additional  pages,  the 
Bureau  notes  that  if  an  additional  page 
is  permitted  to  be  added  to  the  Closing 
Disclosure  for  a  required  disclosure  that 
does  not  fit  in  the  space  allocated  for  it 
on  form  H-25,  it  is  specified  in  the 
specific  sub-section  of  §  1026.38  or  its 
associated  commentary.  Proposed 
comment  38(t)(5)(x)-l  would  have 
provided  guidance  regarding  the 
•  permission  to  add  an  additional  page 
for  customary  recitals  and  information. 
The  Bureau  is  adopting  comment 
,  38(t)(5)(x)-l  as  proposed,  but  is 
renumbering  it  as  comment  37(t)(5)(ix)- 
1  to  correspond  with  renumbered 
§  1026.38(t)(5)(ix). 

The  Bureau  is  adopting 
§  1026.38(t)(5)(viii)  substantially  as 
proposed,  except  that  it  is  renumbered 


as  final  §  1026.38(t)(5)(vii),  the  name  of 
the  table  referred  to  in 
§  1026.38(t)(5)(vii)(B)  is  being  revised 
from  “Disbursements  to  Others”  to 
“Payoffs  and  Payments,’*  with  minor 
modifications  for  clarity,  and  the  Bureau 
is  noting  that  the  modifications  in 
§  1026.38(t)(v)(vii)  are  permitted  only 
when  the  alternative  tables  are  disclosed 
pursuant  to  §  1026.38(d)(2)  and  (e).  The 
Bureau  conducted  consumer  testing  of 
revised  disclosures  for  transactions 
without  sellers  after  issuing  the 
proposal  and  the  heading  “Payoffs  and . 
Payments”  performed  better  with 
consumers  than  “Distributions  to 
Others.”  See  Kleimann  Post-Proposal 
Testing  Report  at  71.  Accordingly,  the 
Bureau  is  making  this  modification  to 
utilize  plain  language  and  to  aid 
consumer  understanding  of  the 
transaction,  consistent  with  the 
purposes  of  TILA  and  RESPA.  In 
addition,  proposed 
§  1026.38(t)(5)(viii)(C)  is  deleted,  as 
such  modifications  are  not  permitted 
because  the  alternative  Calculating  Cash 
to  Close  table  under  §  1026.38(e)  is 
required  to  use  this  modification. 
Proposed  §  1026.38(t)(5)(viii)(D)  is 
adopted  as  final  §  1026.38(t)(5)(vii)(C), 
with  modifications  for  clarity.  The 
Bureau  is  also  revising  comment 
38(t)(5)(viii)-l  for  the  same  reason,  to 
clarify  that  the  alternative  tables 
pursuant  to  §  1026.38(d)(2)  and  (e)  are 
required  to  be  disclosed  to  use  the 
modification  permitted  under 
§  1026.38(t)(5)(vii),  which  comment  is 
renumbered  as  38(t)(5)(vii)-l.  The 
Bureau  is  renumbering  proposed 
comment  38(t)(5)(viii)-2  as  final 
comment  38(t)(5)(vii)-2  and  is  revising 
it  to  note  that  the  label  “Appraised 
Prop.  Value”  should  be  “Estimated 
Prop.  Value”  when  there  is  no  appraisal 
in  a  transaction  without  a  seller  for  the 
reasons  discussed  in  the  section-by- 
section  analysis  of  §  1026.38(a)(3)(vii). 

The  Bureau  did  not  receive  any 
comments  regarding  §  1026.38(t)(5)(i)  or 
(ii)  and  is  adopting  them  as  proposed 
except  for  a  technical  revision  to 
§  1026.38(t)(5)(ii)  to  revise  a  cross- 
reference.  For  the  reasons  discussed  in 
the  section-by-section  analysis  of 
§  1027.37(o)(5)(v),  the  Bureau  is  revising 
§  1026.38(t)(5)(iii)  to  permit  the 
disclosure  of  administrative  information 
centered  at  the  bottom  of  each  page  of 
the  Closing  Disclosure,  rather  than  in 
the  top  and  right  of  only  the  first  page 
as  proposed.  The  Bureau  is  revising 
proposed  §  1026.37(t)(5)(iv)  and  (v)  as 
describe.d  above  and  adopting  them  as 
renumbered  §  1026. 37(t)(5)(iv)(A)  and 
(B).  The  Bureau  did  not  receive  any 
comments  on  proposed 
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§  1026.38(t)(5Kvi)  and  (vii)  and  is 
adopting  them  as  proposed  except  that 
they  are  renumbered  as 
§  1026.39(t)(5Kv)  and  (vi),  respectively. 
The  Bureau  is  adopting  proposed 
§  1026.38(t)(5)(viii)  for  transactions 
without  a  seller  as  revised  for  the 
reasons  discussed  above  and 
renumbered  as  §  1026.38(t)(5)(vii).  The 
Bureau  did  not  receive  any  comments 
on  proposed  §  1026.38(t)(5)(x)  and  is 
adopting  it  as  proposed  but  renumbered 
as  §  1026.38(t){5)(ix). 

Comments  regarding  proposed 
§  1026.38(t)(5)(ix),  which  would  have 
permitted  creditors  to  translate  the 
Closing  Disclosure  into  other  languages, 
are  discussed  in  the  section-by-section 
analysis  of  §  1026.37(o)(5)(iv).  The 
Bureau  is  finalizing  proposed 
§  1026.38(t)(5)(ix)  substantially  as 
proposed,  except  that  it  is  renumbering 
it  as  §  1026.38(tK5)(viii)  and  is 
modifying  the  provision  to  provide 
clarity  regarding  the  modifications 
permitted  to  form  H-25  to  accommodate 
the  translation  into  a  language  other 
than  English.  Final  §  1026.38(t)(5)(viii) 
permits  creditors  to  modify  form  H-25 
to  the  extent  that  translation  prevents 
the  headings,  headings,  labels, 
designations,  and  required  disclosure 
items  under  §  1026.38  from  fitting  in  the 
space  provided  on  form  H-25.  The 
Bureau  is  also  adding  comment 
38(t)(5)-7  to  provide  additional 
guidance  regarding  the  modifications  to 
dorm  H-25  that  are  permitted  to 
accommodate  translation  of  the  Closing 
Disclosure  into  languages  other  than 
English. 

The  Bureau  did  not  receive  comments 
on  proposed  comments  38(t)(5)-l,  -2, 
-4,  and  -6  and  is  adopting  them  as 
proposed,  except  that  comment 
38(t)(5)-l  is  revised  slightly  for  clarity 
and  comment  38(t)(5)-2  is  revised  for 
clarity  to  delete  the  reference  to  the 
electronic,  machine  readable  format 
requirement  proposed  as  §  1026.25 
because  the  proposed  requirement  to 
retain  records  in  an  electronic,  machine 
readable  format  is  not  being  adopted  in 
this  final  rule.  The  Bureau  is  also 
removing  proposed  comment  38{tK5)-3 
because  the  guidance  provided  in  that 
comment  has  been  incorporated  into 
final  comment  38(r)-l.  The  Bureau  is 
adopting  proposed  comments 
38(t)(5)-5  with  respect  to  additional 
pages  as  revised  for  the  reasons 
discussed  above.  The  Bureau  is 
adopting  proposed  comments 
38(t)(5Kiv)-l  and 

38(t)(5)(v)-l  and  -2  with  respect  to 
Closing  Cost  Details  as  revised  for  the 
reasons  discussed  above  and 
renumbered  as  comments  38(t)(5)(iv)-l, 
-2,  and  -3.  The  Bureau  is  adopting 


proposed  comments  38(t)(5)(viii)-l 
substantially  as  proposed  with  a  minor 
modification  for  clarity  but  renumbered 
as  38(t)(5)(vii)-l.  The  Bureau  Ts 
adopting  proposed  comment 
38{tK5){viii)-2  with  respect  to 
transactions  without  a  seller  as  revised 
for  the  reasons  discussed  above  and 
renumbered  as  comment  38{tK5)(vii)-2. 
The  Bureau  is  adopting  proposed 
comment  38(t)(5)(x)-l  as  proposed 
except  that  it  is  renumbered  as  comment 
38(t)(5)(ix)-l.  The  Bureau  is  also  adding 
comment  38(tK5)-3  to  provide 
additional  guidance  regarding  the 
modification  of  unit-periods  disclosed 
on  the  Closing  Disclosure,  and  to  clarify 
that  the  term  “unit-period”  as  used  in 
§  1026.38  has  the  same  meaning  as  in 
appendix  J  to  Regulation  Z. 

Section  1026.39  Mortgage  Transfer 
Disclosures 

TILA  section  131(g)  and  §  1026.39  of 
Regulation  Z  currently  require  the 
creditor  that  is  the  new  owner  or 
assignee  of  a  mortgage  loan  to  notify  the 
consumer  of  the  sale  or  transfer  of  a 
mortgage  loan  no  later  than  30  days  after 
the  date  on  which  the  new  owner/ 
assignee  acquired  the  loan.^o^  These 
requirements  apply  to  open-  and  closed- 
end  consumer  credit  transactions  that 
are  secured  by  consumers’  principal 
dwellings. 305  Section  1414(d)  of  the 
Dodd-Frank  Act  amended  TILA  section 
129C  to  impose  additional  disclosure 
requirements  on  new  owners  or 
assignees  of  residential  mortgage  loans. 
Specifically,  section  129C(h)  requires  a 
person  who  becomes  a  creditor  of  an 
existing  “residential  mortgage  loan”  to 
disclose  the  following  regarding  partial 
payments:  (i)  the  creditor’s  policy 
regarding  the  acceptance  of  partial 
payments;  and  (ii)  if  they  are  accepted, 
how  such  payments  will  be  applied  to  . 
the  mortgage  loan,  and  if  such  payments 
will  be  placed  in  escrow.  15  U.S.C. 
1639c(h).  This  requirement  is  in 
addition  to  the  identical  disclosure 
required  before  settlement  that  was 
added  to  TILA  by  section  1414(d)  of  the 
Dodd-Frank  Act,  which  the  Bureau 


M-*  75  FR  58489  (Sept.  24,  2010).  The  Bureau 
restated  §  226.39  as  §  1026.39.  76  FR  79768  (Dec. 

22,  2011). 

On  May  20,  2009,  the  Helping  Families  Save 
Their  Homes  Act  of  2009  was  signed  into  law. 
Public  Law  111-22, 123  Stat.  1632  (2009).  Section 
.404(a)  of  the  Helping  Families  Save  Their  Homes 
Act  of  2009  amended  TILA  to  establish  a  new 
requirement  in  TILA  section  131(g)  for  notifying 
consumers  of  the  sale  or  transfer  of  their  mortgage 
loans  for  consumer  credit  transactions  secured  by 
the  principal  dwelling  of  a  consumer.  The  creditor 
that  is  the  new  owner  or  assignee  of  the  mortgage 
loan  must  provide  the  required  disclosures  no  later 
than  30  days  after  the  date  on  which  it  acquired  the 
loan.  15  U.S.C.  1641(g).  The  Board  implemented 
TILA  section  131(g)  in  Regulation  Z  as  §  226.39. 


proposed  to  implement  in  proposed 
§  1026.38(1)(5)  pursuant  to  its  authority 
under  TILA  section  105(a),  as  described 
above. 

These  new  section  l414(d)  partial 
payment  disclosures  apply  to 
“residential  mortgage  loans.”  Section  . 
1401  of  the  Dodd-Frank  Act  amended 
TILA  section  103  to  define  “residential 
mortgage  loan”  as  any  consumer  credit 
transaction  that  is  securetTby  a 
mortgage,  deed  of  trust,  or  other 
equivalent  consensual  security  interest 
on  a  dwelling,  or  residential  real 
property  that  includes  a  dwelling. 
“Residential  mortgage  loan”  specifically 
excludes  a  consumer  credit  transaction 
under  an  open  credit  plan  or,  for 
purposes  of  certain  sections  of  TILA, 
including  TILA  section  129C,  timeshare 
plans  described  in  section  101(53D)  of 
title  11  of  the  United  States  Code.  15 
U.S.C.  1602(cc)(5). 

Coverage  and  Timing  of  the  Partial 
Payment  Policy  Disclosure 

The  disclosures  required  by  new  TILA 
section  129C(h)  and  pre-existing  section 
131(g)  must  be  provided  in  connection 
with  the  transfer  or  assignment  of  a 
mortgage  loan  generally.  However,  the 
disclosures  apply  to  different  categories 
of  mortgage  loans.  The  requirements  in 
TILA  section  131(g)  apply  to  both 
closed-end  credit  transactions  and  open- 
end  home  equity  lines  of  credit  that  are 
secured  by  a  consumer’s  principal 
dwelling.  In  contrast,  TILA  section 
129C(h)  applies  only  to  closed-end 
credit.  However,  TILA  section  129C(h) 
is  not  limited  to  closed-end  loans 
secured  by  the  consumer’s  principal 
dwelling.  Rather,  section  129C(h) 
applies  to  closed-end  credit  secured  by 
a  dwelling  or  residential  real  property 
with  a  dwelling. 

Sections  131(g)  and  129C(h)  also 
differ  on  the  timing  requirements  for 
disclosures.  TILA  section  131(g) 
expressly  provides  that  the  disclosure 
must  be  provided  no  later  than  30  days 
after  the  date  on  which  a  mortgage  loan 
is  sold  or  otherwise  transferred  or 
assigned.  TILA  section  129C(h),  on  the 
other  hand,  simply  provides  that  a  new 
creditor  of  an  existing  residential 
mortgage  loan  must  disclose  its  partial 
.  payment  policy  at  the  time  the  person 
“becomes  a  creditor.”  Thus,  TILA 
section  129C(h)  requires  the  disclosure 
when  the  person  acquires  the  loan. 

The  Bureau  stated  its  belief  in  the 
proposal  that  combining  and 
harmonizing  the  disclosures  required  on 
new  ownership  and  partial  payment 
policies  would  promote  the  informed 
use  of  credit  by  consumers  and  facilitate 
compliance  by  persons  covered  by  thesQ 
requirements.  The  proposal  would  have 
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combined  the  partial  payment  policy 
disclosure  required  after  consummation 
with  the  mortgage  loan  transfer 
disclosure  currently  required  by 
§  1026.39.  The  combined  disclosure 
would  have  been  provided  to  consumers 
no  later  than  30  days  after  the  loan  was 
sold  or  transferred.  The  proposal  would 
also  have  broadened  the  scope  of 
§  1026.39  to  require  the  loan  transfer 
disclosure  for  credit  transactions 
secured  by  all  dwellings,  rather  than 
principal  dwellings  only.  The  Bureau 
believed  the  disclosures  regarding  the 
identity  of  a  consumer’s  new  creditor, 
and  the  new  creditor’s  partial  payment 
policy,  would  be  just  as  useful  to  a 
consumer  whose  closed-end  credit 
transaction  is  secured  by  a  second  or 
vacation  home  as  it  would  to  a 
consumer  whose  closed-end  loan  is 
secured  by  a  principal  dwelling.  In 
addition,  the  Bureau  stated  that  it 
believed  that  adjustment  of  the  scope  of 
§  1026.39  to  include  closed-end  credit 
transactions  secured  by  a  dwelling 
would  facilitate  compliance.  Covered 
persons  would  not  have  to  determine 
whether  and  which  disclosures  would 
be  triggered  when  a  closed-end 
transaction  secured  by  a  dwelling  is 
transferred. 

The  Bureau  also  proposed  to  extend 
the  scope  of  §  1026.39  to  include  closed- 
end  credit  transactions  subject  to 
proposed  §  1026.19(f)  (i.e.,  closed-end 
transactions  secured  by  real  estate,  other 
than  reverse  mortgage  transactions 
subject  to  §  1026.33),  as  well  as  closed- 
end  transactions  secured  by  a  dwelling. 
This  adjustment  would  have 
harmonized  the  coverage  of  the 
mortgage  loan  transfer  disclosure,  the 
post-consummation  partial  payment 
policy  disclosure,  and  the  pre¬ 
consummation  partial  payment  policy 
disclosure  which  extends  to  closed-end 
transactions  secured  by  real  estate  but 
not  a  dwelling.  The  Bureau  explained 
that  applying  the  pre-  and  post¬ 
consummation  partial  payment  policy 
disclosures  to  the  saifle  loans  would 
promote  the  informed  use  of  credit, 
because  consumers  who  receive  the 
disclosure  before  consummation  would 
be  informed  if  the  policy  has  changed 
with  the  new  ownership  of  the  loan.  In 
addition,  the  Bureau  stated  that  it 
believed  disclosures  regarding  the 
identity  of  a  consumer’s  new  creditor, 
and  the  new  creditor’s  partial  payment 
policy,  would  be  just  as  useful  to  a 
consumer  whose  closed-end  consumer 
credit  transaction  is  secured  by  real 
estate  that  does  not  include  a  dwelling, 
or  non-residential  real  estate,  as  it 
would  to  a  consumer  whose  closed-end 
loan  is  secured  by  a  dwelling. 


This  proposed  adjustment  to  the 
scope  of  §  1026.39  would  not  have 
excluded  reverse  mortgage,  transactions 
subject  to^  1026.33,  as  such 
transactions  are  not  currently  excluded 
from  coverage  under  §  1026.39 
generally.  However,  as  discussed  below 
in  the  section-by-section  analysis  of 
§  1026.39,  the  Bureau  proposed  to 
exclude  reverse  mortgage  transactions 
subject  to  §  1026.33  from  the 
requirement  to  disclose  a  partial 
payment  policy  in  proposed 
§  1026.39(d)(5).  In  addition,  the 
proposal’s  scope  would  not  have 
excluded  credit  transactions  relating  to 
tiineshare  plans  as  described  in  11 
U.S.C.  101(53D),  even  though  such 
timeshare  transactions  are  excluded 
from  the  definition  of  “residential 
mortgage  loan”  under  TILA  section  103. 
The  Bureau  stated  that  it  believed  a  new 
creditor’s  partial  payment  policy  would 
be  just  as  useful  to  a  consumer  whose 
closed-end  credit  transaction  is  secured 
by  such  a  timeshare  plan  as  to  a 
consumer  of  a  principal-dwelling 
secured  transaction.  It  noted  that 
timeshare  transactions  would  generally 
he  covered  by  proposed  §  1026.19(f)  as 
transactions  secured  by  real  estate. 

.  The  Bureau  proposed  the  adjustments 
discussed  above  pursuant  to  its 
authority  under  TILA  section  105(a)  to 
effectuate  the  purposes  of  TILA  and 
Regulation  Z  and  facilitate  compliance 
with  the  statute.  The  Bureau  stated  in 
the  TILA-RESPA  Proposal  its  belief  that 
this  adjustment  effectuates  the  purposes 
of  TILA  under  TILA  section  102(a), 
because  it  would  ensure  meaningful 
disclosure  of  credit  terms  to  consumers 
and  facilitate  compliance  with  the 
statute.  In  addition,  the  Bureau  stated  in 
the  proposal  that  it  believed,  consistent 
with  section  1032(a)  of  fhe  Dodd-Frank 
Act,  this  adjustment  would  ensure  that 
the  featiures  of  consumer  credit 
transactions  secured  by  real  property  are 
fully,  accurately,  an4  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  associated  with 
the  product  or  service,  in  light  of  the 
facts  and  circumstances.  Filrther,  the 
Bureau  proposed  this  modification  of 
the  disclosure  requirements  for 
residential  mortgage  loans  based  on  its 
authority  under  Dodd-Frank  Act  section 
1405(b),  as  it  believed  the  modification 
would  improve  consumer  awareness 
and  understanding  of  transactions 
involving  residential  mortgage  loans 
through  the  use  of  disclosures,  and 
would  be  in  the  interest  of  consumers 
and  in  the  public  interest. 


39(a)  Scope 

For  the  reasons  discussed  above,  the 
Bureau  proposed  amendments  to 
§  1026.39(a)  to  expand  the  coverage  of 
the  disclosures  required  when 
ownership  of  a  mortgage  loan  is 
transferred  to  closed-end  credit 
transactions  secured  by  a  dwelling  or 
real  property.  The  Bureau  proposed  to 
retain  the  scope  for  open-end  credit 
transactions  to  those  secured  by  the 
consumer’s  principal  dwelling. 

The  Bureau  did  not  propose  to  change 
the  scope  of  the  term  “covered  person” 
undqr  §  1026.39(a)(1).  When  the  Board 
issued  §  1026.39  to  implement  TILA 
section  131(g),  it  applied  the  notice 
requirements  to  “covered  persons,” 
rather  than  “creditors”  as  defined  under 
TILA  and  Regulation  The  Board 
took  this  action,  noting  that  section 
131(g)  requires  notices  to  be  provided 
by  a  “creditor  that  is  the  new  owner  or 
assignee  of  the  debt.”  The  Board 

stated  that  Congress  did  not  intend  the 
word  “creditor”  in  section  131(g)  to 
have  the  same  meaning  as  “creditor” 
under  TILA  and  Regulation  Z.^o®  The 
term  “creditor”  generally  refers  to  a 
person  to  whom  the  credit  obligation  is 
initially  made  payable  and  that 
regularly  engages  in  extending 
consumer  credit.  15  U.S.C.  1602(g);  12 
CFR  1026.2(a)(17).  The  Board  concluded 
that  “to  give  effect  to  the  legislative 
purpose,  the  term  ‘creditor’  in  Section  > 
404(a)  must  be  construed  to  refer  to  the 
owner  of  the  debt  following  the  sale, 
transfer  or  assignment,  without  regard  to 
whether  that  party  would  be  a  ‘creditor’ 
for  other  purposes  under  TILA  or 
Regulation  Z.” 

Similar  to  section  131(g),  the  post¬ 
consummation  disclosure  requirement 
of  TILA  section  129C(h)  applies  to  “a 
person  becoming  a  creditor  with  respect 
to  an  existing  residential  mortgage 
loan.”  310  The  Bureau  stated  in  the 
proposal  that  to  give  effect  to  the 
legislative  purpose  of  section  1414(d)  of 
the  Dodd-Frank  Ad,  the  post¬ 
consummation  disclosure  requirement 
of  TILA  section  129C(h)  should  apply 
without  regard  to  whether  the  person 
would  be  a  “creditor”  under  TILA  and 
Regulation  Z  for  the  same  reasons  cited 
by  the  Board  in  implementing  TILA 
section  131(g).3ii  For  these  reasons,  the 
Bureau  proposed  to  retain  the  term 


306 /(/ 

Public  Law  §  404(a):  15  U.S.C. 

1641(g). 

3"8  75  FR  58489,  58490-1. 

309  Id, 

3'‘'15  U.S.C.  1639c(h). 

3”  75  FR  58490-91. 
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“covered  person”  under  §  1026.39(a)(1) 
and  its  definition. 

Final  Rule 

The  Bureau  did  not  receive  comments 
on  proposed  §  1026.39(a).  Accordingly, 
the  Bureau  is  adopting  the  amendments 
to  §  1026.39(a)  as  proposed  based  on  the 
authority,  and  for  the  reasons  stated  in 
the  proposal. 

39(d)  Content  of  Required  Disclosures 

As  discussed  above,  the  Bureau  stated 
in  the  proposal  that  it  believed  the 
adjustment  to  the  scope  of  §  1026.39 
would  promote  the  informed  use  of 
credit  and  facilitate  compliance  with  the 
statute.  The  Bureau  proposed 
amendments  to  §  1026.39(d)  to  add  the 
additional  partial  payment  policy 
disclosure  requirement  of  TILA  section 
129C(h)  in  new  §  1026.39(d)(5). 

Pursuant  to  its  implementation 
authority  under  TILA  Section  105(a), 
the  Bureau  proposed  to  integrate  the 
timing  of  this  disclosure  requirement 
with  the  disclosure  required  by  TILA 
section  131(g).  The  Bureau  stated  in  the 
proposal  that  it  believed  consumers  may 
be  better  informed  regarding  the  transfer 
of  ownership  of  their  mortgage  loans  if 
the  required  disclosures  integrated  the 
information  applicable  to  the  new 
creditor  into  one  single  disclosure, 
rather  than  consumers  having  to  receive 
separate  mailings  at  different  times.  In 
addition,  the  Bureau  stated  its  belief 
that,  consistent  with  section  1032(a)  of 
the  Dodd-Frank  Act,  the  integration  of 
these  disclosure  requirements  would 
ensure  that  the  features  of  consumer 
credit  transactions  secured  by  real 
property  are  fully,  accurately,  and 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 

The  proposed  amendments  to 
§  1026.39(d)  would  have  also  required 
the  mortgage  transfer  disclosure  for 
credit  transactions  that  are  mortgage 
loans  for  purposes  of  §  1026.39,  except 
that  the  peutial  payment  policy 
disclosure  under  proposed 
§  1026.39(d)(5)  would  only  have  been 
required  for  mortgage  loans  that  are 
closed-end  consumer  credit  transactions 
secured  by  a  dwelling  or  real  property 
other  than  reverse  mortgage  transactions 
subject  to  §  1026.33.  The  Bureau 
-believed  that  this  integrated  mortgage 
transfer  disclosure  would  also  facilitate 
compliance  with  the  statute.  Covered 
persons  would  have  to  analyze  the 
timing  requirements  and  scope  of  only 
one  transfer  disclosure,  rather  than  two 
separate  disclosures  for  one  transfer  of 
a  mortgage  loan.  The  Bureau  stated  that 


it  would  not  require  the  partial  payment 
policy  disclosure  under  proposed 
§  1026.39(d)(5)  for  open-end  credit 
transactions  and  closed-end  reverse 
mortgage  transactions  subject  to 
§  1026.33.  The  partial  payment  policy 
disclosure  required  by  TILA  section 
129C(h)  is  not  required  for  open-end 
credit  transactions.  The  pre¬ 
consummation  partial  payment  policy 
disclosure  set  forth  in  proposed 
§  1026.38(1)(5)  for  loans  subject  to 
proposed  §  1026.19(f)  would.not  be 
required  for  closed-en  J  credit  reverse 
mortgage  transactions  subject  to 
§  1026.33.  Reverse  mortgage 
transactions  do  not  require  consumers 
to  make  regular  periodic  payments  to 
the  creditor.  Requiring  the  disclosure  in 
these  transactions  would  not  have  been 
practical.  The  Bureau  stated  in  the 
proposal  that  it  believed  excluding 
reverse  mortgage  transactions  from  the 
partial  payment  policy  disclosure  in 
§  1026.39(d)(5)  would  be  appropriate 
and  facilitate  compliance  with  the 
statute. 

The  proposed  amendments  also 
would  have  added  comment  39(d)-2, 
which  would  have  clarified  that  the 
partial  payment  policy  disclosure  is 
required  only  for  closed-end  mortgage 
loans  secured  by  a  dwelling  or  real 
property,  other  than  reverse  mortgage 
transactions  subject  to  §  1026.33. 
Proposed  comment  39(d)(5)-l  would 
have  clarified  that  covered  persons  are 
permitted  to  use  the  format  for  the 
disclosure  that  is  illustrated  in  proposed 
form  H-25  of  appendix  H  to  Regulation 
Z  for  the  information  required  to  be 
disclosed  by  proposed  §  1026.38(1)(5), 
with  appropriate  modifications  that  do 
not  affect  tbe  substance,  clarity,  or 
meaningful  sequence  of  the  disclosure. 

The  Bureau  received  one  comment  on 
the  amendments  to  §  1026.39(d)  from  a 
GSE,  which  also  provided  comments  to 
the  Bureau’s  proposed  pre¬ 
consummation  partial  payment  policy 
disclosure  set  forth  in  §  1026.38(1)(5). 
The  GSE  opposed  the  proposed 
requirement  to  make  persons  subject  to 
§  1026.39  provide  the  partial  payment 
policy  disclosure  required  by  TILA 
section  129G(h)  at  the  time  when  the 
ownership  of  a  mortgage  loan  is 
transferred.  It  stated  that  the  loan 
servicer,  not  the  loan  purchaser,  such  as 
a  mortgage  investor,  decides  whether  or 
not  to  accept  partial  payments. 

The  GSE  commenter  stated  that  it 
believed  consumers  would  likely  be 
frustrated  and  confused  if  they  received 
information  about  the  acceptance  of 
partial  payments  firom  an  entity,  such  as 
an  investor,  that  is  not  capable  of 
accepting  partial  payments.  The  GSE 
commenter  requested  that  the  Bureau 


require  that  servicers,  instead  of 
“covered  persons”  under  §  1026.39, 
provide  tbe  partial  payment  policy 
notice  in  a  separate  transmittal.  The 
GSE  commenter  further  suggested 
limiting  the  requirement  to  provide  the 
partial  payment  policy  notice  to 
situations  where  the  servicer  has  a 
policy  of  not  accepting  any  partial 
payments,  so  as- to  avoid  the  confusion 
that  may  arise  from  any  truncated 
description  of  the  servicer’s  policy.  The 
Bureau  did  not  receive  comments  on  the 
other  aspects  of  the  proposed 
amendments  to  §  1026.39(d)  and  related 
commentary. 

As  discussed  above  in  the  section-by¬ 
section  analysis  of  §  1026.38(1)(5),  the 
Bureau  recognizes  that  the  ownership  of 
a  mortgage  loan  post-consummation  and 
the  servicing  of  the  loan  can  be 
bifurcated.  Additionally,  the  transfer  of 
a  mortgage  loan’s  ownership  may  not 
coincide  with  the  transfer  of  the  loan’s 
servicing  rights.  Although  collecting 
and  allocating  payments  are  typically 
the  duties  of  a  servicer,  TILA  section 
129C(h)  clearly  establishes  a  disclosure 
obligation  on  the  new  creditor  of  an 
existing  mortgage  loan.  For  the  reasons 
discussed,  the  Bureau  interprets  the 
reference  to  “creditor”  in  TILA  section 
129C(h)  to  mean  the  owner  of  the  loan. 
Regulation  Z  currently  implements  the 
same  reference  in  TILA  section  131(g)  to 
“creditor”  to  mean  the  owner  of  the 
loan.  The  Bureau  believes  that 
integrating  the  partial  payment  policy 
disclosure  with  the  existing  mortgage 
transfer  disclosures  required  by  current 
§  1026.39  benefits  consumers  and 
persons  subject  to  §  1026.39. 

For  the  reasons  discussed  above,  the 
Bureau  is  finalizing  the  amendments  to 
§  1026.39(d)  and  its  commentary 
substantially  as  proposed,  with 
revisions  to  enhance  clarity.  The  Bureau 
is  adopting  the  amendment  to  current 
§  1026.39(d)  as  proposed,  which 
provides  that  the  partial  payment  policy 
disclosure  required  by  §  1026.39(d)(5)  is 
not  required  for  open-end  credit 
transactions  and  closed-end  credit 
reverse  mortgage  transactions  subject  to 
§  1026.33.  The  final  rule  adds  the 
additional  partial  payment  policy 
disclosure  requirement  of  TILA  section 
129G(h)  to  the  disclosures  required  by 
current  §  1026.39(d)(5).  In  situations 
where  the  servicing  of  a  mortgage  loan 
transfers  to  a  covered  person  upon  such 
covered  person  becoming  a  new  creditor 
with  respect  to  the  loan,  the  covered 
person  will  have  to  disclose  whether  it 
accepts  partial  payments  in  accordance 
with  final  §  1026.39(d)(5).  If  the  covered 
person  becoming  a  new  creditor  will  not 
also  be  the  servicer,  the  new  creditor 
will  have  to  make  arrangements  with 
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the  servicer  to  ensure  that  the  consumer 
receives  the  disclosures  required  by 
§  1026.39(d)(5). 

As  discussed  above,  the  post¬ 
consummation  partial  payment  policy 
disclosure  requirement  of  TILA  section 
129C(h)  is  identical  to  the  partial 
payment  policy  disclosure  required 
before  consummation.  The  Bureau  is 
adopting  the  partial  payment  policy 
disclosure  required  before 
consummation  in  §  1026.38(1)(5) 
pursuant  to  its  authority  under  TILA 
section  105(a),  Dodd-Frank  Act  section 
1032(a),  and  for  residential  mortgage 
loans,  Dodd-Frank  Act  section  1405(b), 
as  described  above  in  the  section-by- 
section  analysis  of  §  1026.38(1)(5).  For 
reasons  discussed  in  the  section-by- 
section  analysis  of  §  1026.38(1)(5),  the 
Bureau  is  revising  the  disclosures 
proposed  in  §  1026.38(1)(5)  in  adopting 
that  section.  Accordingly,  the  Bureau  is 
adopting  §  1026.39(d)(5),  and  comments 
39(d)-2  and  39(d)(5)-l  substantially  as 
proposed,  to  conform  the  disclosures  in 
final  §  1026.39(d)(5)  to  the  disclosures 
in  §  1026.38(1)(5). 

The  Bureau  adopts  the  amendments 
to  §  1026.39(d)  pursuant  to  its  authority 
under  TILA  section  105(a),  Dodd-Frank 
Act  section  1032(a),  and  for  residential 
mortgage  loans,  Dodd-Frank  Act  section 
1405(b).  The  Bureau  believes  that 
consumers  will  be  better  informed 
regarding  the  transfer  of  ownership  of 
their  mortgage  loans  if  the  required 
disclosures  integrate  the  information 
applicable  to  the  new  creditor  into  one 
single  disclosure  provided  at  one  time. 

In  addition,  consistent  with  section 
1032(a)  of  the  Dodd-Frank  Act,  the 
integration  of  these  disclosure 
requirements  would  ensure  that  the 
features  of  consumer  credit  transactions 
secured  by  real  property  are  fully, 
accurately,  and  effectively  disclosed  to 
consumers  in  a  manner  that  permits 
consumers  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
product  or  service,  in  light  of  the  facts 
and  circumstances.  Further,  for  reasons 
described  above  in  the  section-by¬ 
section  analysis  of  §  1026.38(1)(5),  the 
Bureau  believes  that  the  modification 
made  to  the  statutory  requirement  to 
disclose  how  a  consumer’s  partial 
payments  will  be  applied  to  the 
consumer’s  account,  and  whether  any 
penalties  will  apply,  will  improve 
consumer  awareness  and  understanding 
of  transactions  involving  residential 
mortgage  loans  through  the  use  of 
disclosures.  The  modifications  will  also 
be  in  the  interest  of  consumers  and  in 
the  public  interest. 


Appendix  D — Multiple  Advance 
Construction  Loans 
Currently,  appendix  D  to  Regulation  Z 
provides  guidance  concerning  the  . 
disclosure  of  multiple-advance 
construction  loans,  including  such  loans 
that  may  be  permanently  financed  by 
the  same  creditor.  Dodd-Frank  Act 
section  1032(f)  requires  that  the  Bureau 
propose  rules  and  forms  that  combine 
the  disclosures  required  under  TILA 
and  RESPA  sections  4  and  5  into  a 
single,  integrated  disclosure  for 
mortgage  loan  transactions  covered 
under  TILA  and  RESPA.  Proposed 
revisions  to  part  II  of  appendix  D  would 
have  excluded  loems  that  are  subject  to 
§  1026.19(e)  and  (f)  from  the  guidance 
provided  under  paragraph  A.l  of  part  II, 
but  would  have  included  those  loans  in 
the  guidance  provided  under  paragraph 
A.2  of  part  II.  Proposed  revised 
comment  app.  D-^  would  have  clarified 
that  some  home  construction  loans  that 
are  secured  by  a  dwelling  are  subject  to 
§  1026.18(s)  and  not  §  1026.18(g),  with  a 
reference  to  proposed  comment  app.  D- 
7.  One  illustration  of  the  application  of 
appendix  D  to  transactions  subject  to 
§  1026.18(s)  also  would  have  clarified 
that,  where  interest  is  payable  on  the 
amount  actually  advanced  for  the  time 
the  amount  is  outstanding,  the 
construction  phase  must  be  disclosed 
pursuant  to  appendix  D,  part  II.C.l,  and 
the  interest  rate  and  payment  summary 
table  disclosed  under  §  1026.18(s)  in 
such  cases  must  reflect  only  the 
permanent  phase  of  the  transaction. 

Proposed  comment  app.  D-7  would 
have  clarified  that  some  home 
construction  loans  that  are  secured  by 
real  property  are  subject  to  §§  1026.37(c) 
and  1026.38(c)  and  not  §  1026.18(g). 
Under  §  1026.17(c)(6)(ii),  when  a 
multiple-advance  construction  loan  may 
be -permanently  financed  by  the  same 
creditor,  the  construction  phase  and  the 
permanent  phase  may  be  treated  as 
either  one  transaction  or  more  than  one 
transaction.  Two  illustrations  would 
have  further  clarified  the  application  of 
appendix  D  to  transactions  subject  to 
§§  1026.37(c)  and  1026.38(c). 

The  first  illustration  would  have 
clarified  that,  if  a  creditor  elects 
pursuant  to  §  1026.1 7(c)(6)(ii)  to 
disclose  the  construction  and 
permanent  phases  as  separate 
transactions,  the  construction  phase 
must  be  disclosed  according  to  the  rules 
in  proposed  §§  1026.37(c)  and 
1026.38(c).  Under  proposed  • 

§§  1026.37(c)  and  1026.38(c),  the 
creditor  would  have  been  required  to 
disclose  the  periodic  payments  during 
the  construction  phase  in  the  projected 
payments  table.  'The  provision  in 


appendix  D,  part  I.A.3,  which  allows  the 
creditor  to  omit  the  number  and 
amounts  of  any  interest  payments  “in 
disclosing  the  payment  schedule  under 
§  1026.18(g)’’  would  not  have  applied 
because  the  transaction  would  have 
been  governed  by  §§  1026.37(c)  and 
1026.38(c)  rather  than  §  1026.18(g).  The 
creditor  would  have  determined  the 
amount  of  the  interest  only  payment  to 
be  made  during  the  construction  phase 
using  the  assumption  in  appendix  D, 
part  I.A.l.  Also,  because  the 
construction  phase  would  be  disclosed 
as  a  separate  transaction  and  its  terms 
would  not  repay  all  principal,  the 
creditor  would  have  been  required  to 
disclose  the  construction  phase 
transaction  as  a  balloon  product, 
pursuant  to  proposed 
§§  1026.37(a)(10)(ii)(D)  and 
1026.38(a)(5)(iii),  in  addition  to 
reflecting  the  balloon  payment  in  the 
projected  payments  table. 

The  second  illustration  would  have 
clarified  that,  if  the  creditor  elects  to 
disclose  the  construction  and 
permanent  phases  as  a  single 
transaction,  the  repayment  schedule 
must  be  disclosed  pursuant  to  appendix 
D,  part  II.C.2.  Under  proposed  appendix 
D,  part  II.C.2,  the  projected  pa5rments 
table  would  have  been  required  to 
reflect  the  interest  only  payments 
during  the  construction  phase  in  a  first 
column,  followed  by  the  appropriate 
column(s)  reflecting  the  amortizing 
payments  for  the  permanent  phase.  The 
creditor  would  have  determined  the 
amount  of  the  interest  only  payments  to 
be  made  during  the  construction  phase 
using  the  assumption  in  appendix  D, 
part  II.A.l. 

Several  national  trade  association 
commenters  representing  the  financial 
services  industry  stated  that  requiring 
that  the  integrated  disclosures  be  used 
to  disclose  the  terms  of  construction 
loans  to  consumers  could  affect  the  j 
availability  of  construction  loans.  The 
integrated  disclosure  requirements  of 
this  final  rule  apply  to  construction 
loans.  The  scope  of  the  integrated  , 
disclosure  requirements  is  discussed  * 
above  in  the  section-by-section  analysis 
of  §1026.19. 

Several  industry  commenters  also 
stated  that  additional  examples  would 
be  helpful  for  implementation.  The 
extent  to  which  the  Bureau  believes 
samples  of  construction  loans  are 
necessary  is  discussed  below  under  the 
section-by-section  analysis  of  appendix 
H  to  Regulation  Z.  The  Bureau  received 
no  other  comments  on  the  proposed 
amendments  to  appendix  D. 
Accordingly,  the  Bureau  is  adopting  the 
revisions  to  part  II  of  appendix  D  and 
comments  app.  D-6  and  D-7  as 
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proposed  with  minor  modifications  to 
provide  clarity. 

The  Bureau  is  exercising  its  authority 
under  TILA,  section  105(a)  and  Dodd- 
Frank  Act  section  1405(b)  to  amend 
appendix  D  to  Regulation  Z  by  revising 
the  guidance  provided  in  appendix  D 
and  the  commentary  to  the  appendix  to 
assist  in  the  integration  of  these 
disclosures.  In  addition  to  effectuating 
the  mandate  in  Dodd-Frank  Act  sections 
1032(f),  1098,  and  llOOA  to  integrate 
the  mortgage  loan  disclosure 
requirements  under  TILA  and  RESPA, 
the  Bureau  believes  that  these  revisions 
are  necessary  and  proper  to  effectuate 
the  purposes  of  TILA  by  promoting  the 
informed  use  of  credit  because  the 
proposed  revisions  assist  consumers’ 
understanding  of  their  legal  obligations 
to  the  creditor.  In  addition,  consistent 
with  section  1405(b)  of  the  Dodd-Frank 
Act,  these  revisions  will  improve 
consumer  awareness  and  understanding 
of  transactions  involving  residential 
mortgage  loans  and  are,  therefore,  in  the 
interest  of  consumers  and  the  public. 

Appendix  H — Closed-End  Forms  and 
Clauses 

The  Bureau  proposed  to  add  forms  H- 
24,  H-25,  H-26,  and  H-27  to  appendix 
H  to  Regulation  Z.  Forms  H-24  and  H- 
25  would  have  provided  blank  forms  for 
the  Loan  Estimate  and  Closing 
Disclosure  illustrating  the  inclusion  or 
exclusion  of  information  as  required, 
prohibited,  or  applicable  under 
§§  1026.37  and  1026.38.  In  addition, 
form  H-24  would  have  provided 
examples  of  completed  Loan  Estimates 
in  whole  or  in  relevant  part  for  a  fixed 
rate  transaction,  an  interest  only 
adjustable  rate  transaction,  a  refinance 
with  a  prepayment  penalty,  a  loan  with 
a  balloon  payment,  and  a  loan  with 
negative  amortization.  Form  H-25 
would  have  provided  examples  of 
completed  Closing  Disclosures  in  whole 
or  in  relevant  part  for  a  fixed  rate 
transaction,  a  purchase  transaction  with 
funds  from  a  second  loan,  a  transaction 
in  which  a  second  loan  is  satisfied 
outside  of  closing,  samples  of  a 
refinance  transaction,  and  examples  of 
the  modifications  to  the  Closing 
■*.  Disclosure  permitted  pursuant  to 
proposed  §  1026.38(t)(5)(v)  through 
(viii). 

The  Bureau  proposed  forms  H-24  and 
H-25  pursuant  to  the  authority  and  for 
the  reasons  described  above  in  the 
section-by-section  analysis  of 
§§1026.37(o)  and  1026.38(t). 
Specifically,  the  Bureau  proposed  forms 
H-24  and  H-25  as  standard  forms  that 
would  have  been  required  for 
transactions  that  were  subject  to 
proposed  §  1026.19(e)  and  (f)  and  were 


federally  related  mortgage  loans,  as 
defined  in  Regulation  X.  For 
transactions  that  were  subject  to 
proposed  §  1026.19(e)  and  (f)  but  were 
not  federally  related  mortgage  loans,  the 
forms  in  H-24  and  H-25  would  have 
been  models  foi^compliance  with  the 
applicable  requirements  of  §§  1026.19, 
1026.37,  and  1026.38.  For  these 
transactions,  the  Bureau  also  proposed 
these  forms  pursuant  to  its  authority  to 
publish  model  forms  under  TILA 
section  105(b)  and  (c). 

Transactions  subject  to  proposed 
§  1026.19(e)  would  have  been  subject  to 
additional  disclosure  requirements 
under  proposed  §  1026.19(e)(l)(vi), 

(2)(ii),  and  (3)(ii)(C).  Proposed  form 
H-26  would  have  provided  a  model 
form  for  compliance  with  the  statement 
required  by  proposed  §  1026.19(e)(2)(ii) 
when  a  creditor  provides  a  written 
estimate  of  terms  or  costs  specific  to  a 
consumer  before  the  consumer  receives 
the  disclosures  required  under 
§  1026.19(e)(l)(i)  and  indicates  intent  to 
proceed  with  the  transaction.  Consistent 
with  proposed  §  1026.19(e)(2)(ii),  this 
statement  would  have  been  required  to 
be  placed  at  the  top  of  the  front  of  the 
first  page  of  the  estimate  in  a  font  size 
that  is  no  smaller  than  12-point  font. 

Proposed  form  H-27(A)  would  have 
provided  a  model  form  for  the  written 
list  of  settlement  service  providers 
required  by  proposed  §  1026.19(e)(l)(vi) 
and  the  statement  required  by 
§  1026.19(e)(3)(ii)(C)  that  the  consumer 
may  select  a  settlement  service  provider 
that  is  not  on  the  list.  Proposed  forms 
H-27(B)  and  (C)  would  have  been 
samples  for  this  form.  The  Bureau, 
proposed  forms  H-26  and  H-27 
pursuant  to  its  authority  to  publish 
model  forms  under  TILA  section  105(b) 
and  (c).  The  Bureau  also  proposed  to 
make  conforming  amendments  to 
samples  H-13  and  H-15  and  their 
associated  comments  pursuant  to  its 
authority  to  publish  model  forms  under 
TILA  section  105(b)  and  (c). 

The  Bureau  noted  in  the  proposal 
that,  during  the  Small  Business  Review 
Panel,  several  small  business 
representatives  requested  that  the 
Bureau  provide  detailed  guidance  on 
how  to  complete  the  integrated  forms, 
including,  as  appropriate,  samples  of 
completed  forms  for  a  variety  of  loan 
transactions.  See  Small  Business  Review 
Panel  Report  at  28.  Similar  feedback 
was  also  submitted  by  several  industry 
trade  associations  in  response  to  the 
Small  Business  Review  Panel  Outline. 
Based  on  this  feedback  and  consistent 
with  the  Small  Business  Review  Panel’s, 
recommendation,  the  Bureau  proposed 
the  examples  described  above,  which,  of 
course,  added  significant  length  to  the 


proposed  rule.  The  Bureau  sought 
comment  on  whether  the  number  and 
types  of  examples  are  beneficial  to 
industry  or  whether  certain  examples 
should  be  added  to  or  deleted  fironi  the 
rule,  including  sample  forms  in  other 
languages,  such  as  Spanish. 

TTie  Bureau  also  received  feedback 
from  industry  stakeholders  during  its 
outreach  prior  to  issuing  the  proposal 
that  samples  of  a  construction-only 
transaction  and  a  transaction  with  both 
a  construction  and  permanent  financing 
phase  would  be  beneficial  to  industry. 
The  Bureau  proposed  amendments  to 
appendix  D  to  Regulation  Z  and  its 
commentary,  as  described  above,  that 
related  to  such  construction  financing 
and  would  have  provided  guidemce 
regarding  its  disclosure  on  the  proposed 
integrated  disclosures.  The  Bureau  did 
not  propose  samples  for  construction 
financing  because  it  believed  that 
proposed  forms  H-24(C)  and  (E)  would 
have  provided  the  necessary  illustration 
for  such  financing,  because  these 
samples  would  have  contained  the 
interest  only  period  and  final  balloon 
payment,  respectively,  which,  as 
described  above,  are  product  features 
that  would  be  disclosed  in  connection 
with  such  construction  financing.  The 
Bureau  noted  in  the  proposal  that  one 
difference  for  the  disclosure  of  such 
financing  would  have  been  that  the 
-  purpose  of  th^  transaction  disclosed 
under  proposed  §§  1026.37(a)(9)  and 
1026.38(a)(5)(ii)  would  have  been 
“Construction.”  The  Bureau  sought 
comment  on  whether,  in  light  of  the 
proposed  amendments  to  appendix  D 
and  its  commentary,  additional  samples 
for  a  construction-only  or  construction 
with  permanent  financing  would  be 
beneficial  to  industry. 

Comments  , 

The  Bureau  received  comments 
addressing  the  samples  in  the  proposal 
from  industry  trade  associations, 
consumer  advocacy  groups,  settlement 
agents,  escrow  agents,  document  service 
providers,  and  other  industry 
participants.  Commenters  generally 
requested  more  samples  and  guidance 
in  appendix  H,  rather  than  less.  Several 
commenters  requested  that  additional 
samples  be  added  to  appendix  H,  such 
as  samples  of  construction  financing. 
Several  industry  trade  associations 
representing  creditors  requested 
clarification  regarding  how  the 
variations  provided  by  proposed  blank 
forms  H-24(A)  and  H-25(A)  relate  to  the 
proposed  rule.  The  industry  trade 
associations  requested  that  the  Bureau 
explain  how  the  amounts  and  formats 
were  the  appropriate  ones  under  the 
specific  sections  and  commentary 
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provision  of  the  proposed  rule, 
including  a  comprehensive  outline  of 
the  facts  underlying  each  example. 

Industry  trade  associations  also 
requested  clarification  regarding 
whether  proposed  form  H-25(J)  would 
be  permitted  under  the  proposed  rule  to 
be  used  in  all  transactions  that  do  not 
involve  a  seller.  The  trade  associations 
also  commented  that  such  transactions 
may  involve  charges  that  would  fall 
under  “Adjustments  and  Other  Credits” 
that  are  required  to  be  disclosed  under 
proposed  §  1026.38(e),  but  proposed 
form  H-25{J)  does  not  illustrate  how  to 
factor  such  charges  into  the  Cash  To 
Close  figure.  One  community  bank 
commenter  expressed  concern  that 
neither  the  model  nor  the  sample 
Closing  Disclosure  forms  provided  an 
example  where  an  escrow  account  had 
not  b^n  established  in  connection  with 
the  transaction.  It  asserted  that  creditors 
would  need  such  an  example  to  comply 
with  proposed  §  1026.38(1)(7). 

A  State  industry'  trade  association 
representing  banks  commented 
regarding  proposed  form  H— 26(B)  that 
its  member  banks  would  prefer  to  use 
their  own  version  of  a  consumer- 
specific  worksheet,  rather  than  one  with 
a  similar  format  as  the  proposed  Loan 
Estimate.  The  trade  association 
requested  clarification  regarding 
whether  the  use  of  their  own  consumer- 
specific  worksheets  would-  be  permitted 
under  the  proposed  rule.  Consumer 
advocacy  groups  expressed  concern  that 
permitting  the  use  of  a  worksheet  using 
the  proposed  Loan  Estimate  disclosure 
form  before  the  loan  application  is  made 
would  cause  consumers  to  confuse  the 
worksheet  with  the  Loan  Estimate,  even 
with  the  required  disclaimer  under 
proposed  §  1026.19(e)(2)(ii). 

A  trade  association  representing 
escrow  agents  expressed  support  for 
proposed  form  H-25(I)  that  would  have 
illustrated  the  modifications  permitted 
by  proposed  §  1026.38(t)(5)(vii)  for  a 
Closing  Disclosure  provided  to  a  seller. 
A  trade  association  representing  banks 
and  a  document  software  company 
requested  a  clarification  regarding  the 
dates  disclosed  under  the  Adjustable 
Payment  and  Adjustable  Interest  Rate 
tables  in  proposed  form  H-24(C)  under 
proposed  §  1026.37(i)  and  (j).  A 
document  software  company  requested 
a  sample  illustrating  the  proper 
treatment  of  an  introductory  interest 
rate  and  a  preferred  interest  rate.  The 
document  software  company  also 
requested  that  the  administrative 
information  appearing  at  the  bottom  of 
proposed  forms  H-24  and  H-25  be 
removed,  and  that  administrative 
information  be  expressly  permitted  by 


the  regulation  to  appear  at  the  bottom  of 
the  form. 

An  industry  trade  association 
representing  creditors  suggested  a 
revision  to  proposed  form  H-24  with 
respect  to  the  expiration  of  cost 
estimates  on  the  disclosures.  A  State 
trade  association  representing  banks 
stated  that  the  proposed  illustration  of 
the  written  list  provided  in  proposed 
form  H— 27(B)  made  it  unclear  whether 
creditors  are  required  to  list  the 
estimated  cost  for  a  service  provider 
because  the  sample  lists  the^survey  fee 
for  only  one  of  the  providers  listed.  An 
individual  settlement  agent  noted 
inconsistencies  in  the  samples  regarding 
the  alphabetizing  of  charges  on  the  Loan 
Estimate.  An  individual  escrow  agent 
commented  that  the  proposed  samples 
of  form  H-25  illustrate  both  consumer 
and  seller  information  on  the  same 
disclosure  and  expressed  confidentiality 
and  privacy  concerns.  Several 
comment ers,  including  industry  trade 
associations  and  consumer  advocacy 
groups  commented  that  the  final  rule 
should  provide  sample  Spanish  or  other 
non-English  language  forms,  and  that 
the  Bureau  should  use  consumer  testing 
to  enhance  the  effectiveness  of  such 
sample  forms. 

Discussion 

The  Bureau  has  considered  the 
comments  regarding  the  proposed  forms 
and  samples  of  appendix  H  to 
Regulation  Z.  The  comments  requesting 
changes  to  the  information  required  to 
be  disclosed  or  clarification  regarding 
the  disclosure  requirements  under 
§§  1026.37  and  1026.38  are  discussed 
within  their  respective  section-by- 
section  analyses. 

Additional  samples.  Regarding  the 
comments  that  the  Bureau  add 
additional  samples  of  the  Loan  Estimate 
and  Closing  Disclosure  to  appendix  H, 
the  Bureau  notes  that  it  proposed 
sample  disclosures  illustrating  a  large 
number  of  disclosure  requirements  and 
variations  permitted  or  required  by 
§§  1026.37  and  1026.38.  For  example, 
the  Bureau  proposed  samples  that 
include  a  fixed  rate,  adjustable  rate, 
interest  only,  refinance,  balloon 
payment,  negative  amortization,  a 
refinance  transaction,  a  violation  of  the 
limitations  on  increases  under 
§  1026.19(e)(3),  as  well  as  several 
modifications  permitted  under  proposed 
§  1026.38(0(5).  In  response  to  this 
comment,  however,  the  Bureau  has 
determined  to  modify  several  of  the 
proposed  samples  to  illustrate 
additional  variations  in  the  information 
required  or  permitted  to  be  disclosed. 
For  example,  the  Bureau  has  revised 
proposed  form  H-24(B)  to  illustrate  the 


disclosure  of  the  existence  of  a 
prepayment  penalty  in  a  transaction 
under  §  1026.37(b)(4).  In  addition,  the 
Bureau  has  modified  proposed  forms  H- 
25(E),  (F),  and  (G)  to  illustrate  the 
alternative  tables  permitted  under  final 
§§  1026.37(d)(2)  and  (h)(2)  and 
1026.38(d)(2)  and  (e)  for  transactions 
without  sellers. 

Specifically  with  respect  to  the 
comments  requesting  that  samples  of 
construction  financing  be  added  to 
appendix  H,  the  Bureau  has  determined 
not  to  add  such  samples  to  appendix  H. 
While  the  commenters  noted  areas  in 
which  clarification  in  the  proposed 
disclosure  requirements  would  facilitate 
compliance,  the  comments  did  not 
provide  any  information  regarding 
aspects  of  construction  financing  that 
would  require  different  disclosures  than 
are  illustrated  by  forms  H-24(C)  and  (E). 
The  Bureau  continues  to  believe  that 
forms  H-24(C)  and  (E)  provide  sufficient 
illustration  of  disclosures  for  such 
financing,  because  these  samples 
contain  the  interest  only  period  and 
final  balloon  payment  that  would  be 
disclosed  in  connection  with  such 
construction  financing. 

The  Bureau  also  does  not  believe 
additional  samples  are  necessary  to 
illustrate  the  treatment  of  an 
introductory  interest  rate  and  a 
preferred  interest  rate.  As  noted  above 
in  the  section-by-section  analysis  of 
§  1026.37(b)(2),  the  Bureau  intended  the 
proposed  provision  to  require  disclosure 
of  an  introductory  interest  rate. 
Accordingly,  the  sample  forms  for 
adjustable  rate  loans  in  the  proposal 
illustrated  the  disclosure  of  an 
iiitroductory  interest  rate,  as  applicable. 
In  addition,  clarification  of  the 
disclosure  of  preferred  interest  rates  in 
the  integrated  disclosures  is  described 
in  the  section-by-section  analyses  of 
§  1026.37(a)(10)(i)(B)  and  (b)(6),  and 
other  applicable  sections  for  which  such 
clarification  was  sought,  and 
considering  the  clarification  provided, 
the  Bureau  believes  additional  samples 
are  unnecessary. 

Additional  facts  and  explanations  for 
the  samples.  Regarding  the  comments 
seeking  clarification  regarding  how  the 
variations  provided  by  proposed  blank 
forms  H-24(A)  and  H-25(A)  relate  to  the 
proposed  rule,  and  requesting  detailed 
explanations  and  facts  regarding  the 
samples,  the  Bureau  believes  that  such 
explanations  are  unnecessary.  The 
descriptions  provided  before  each  form 
illustrate  the  basic  facts  regarding  the 
trcmsaction  and/or  note  the  disclosure 
requirements  being  illustrated.  The 
forms  that  provide  samples  of 
disclosures  for  particular  transactions, 
which  illustrate  particular  disclosures 
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required  by  §§  1026.37  and  1026.38  (i.e., 
the  non-blank  forms),  are  intended  to  do 
only  that,  and  not  to  demonstrate  how 
to  comply  with  §§  1026.37  and  1026.38 
in  particular  factual  scenarios.  The 
Bureau  notes  that  such  guidance  is 
provided  in  the  official  commentary  to 
Regulation  Z.  However,  the  Bureau 
understands  that  some  additional 
*  details  in  descriptions  may  facilitate 
compliance,  and  thus,  the  Bureau  has 
modified  certain  of  the  descriptions  of 
the  forms,  as  described  below.  The 
Bureau  also  notes  that  the  blank  model 
forms  H-24(A),  H-24fG),  H-25(A),  and 
H-25(J)  provide  additional  pages  for  the 
variable  disclosure  requirements  under 
§§  1026.37  and  1026.38,  which  is  stated 
in  the  descriptmns  of  such  forms.  For 
example,  form  H-24(A)  contains  two 
versions  of  page  one  to  reflect  the  two 
possible  disclosures  under 
§  1026.37(aK7Ki)  and  (ii);  four  versions 
of  page  two  to  reflect  the  possible 
permutations  of  the  disclosures  under 
§  1026. 37(i)  and  (j);  and  four  versions  of 
page  three  to  include  two  pages  with  the 
variable  disclosure  requirements  under 
§  1026.37(n)(l)  and  (2)  for  transactions 
subject  to  15  U.S.C.  1639h  or  1691(e)  for 
which  the  disclosure  under 
§  1026.37(m)(l)  is  required,  and  two 
such  pages  for  which  the  disclosure 
under  §  1026.37(m)(l)  is  not  required. 

Modifications  to  the  Closing 
Disclosure.  The  Bureau  also  believes 
that  clarifications  regarding  the  proper 
use  of  proposed  form  H-25(J),  which 
would  have  illustrated  the 
modifications  permitted  for  a 
transaction  without  a  seller  under 
proposed  §  1026.38(t)(5)(viii),  are 
unnecessary  within  appendix  H.  The 
Bureau  notes  that  under  proposed 
§  1026.38(t)(5)(viii),  the  modification 
would  have  been  permitted  to  be  used 
in  all  transactions  that  do  not  involve  a 
seller,  not  only  refinance  transactions. 
Regarding  the  comment  that 
transactions  without  sellers  may  involve 
charges  that  would  fall  under 
“Adjustments  and  Other  Credits”  that 
are  required  to  be  disclosed  under 
proposed  §  1026. 38{i),  the  Bureau 
observes  that  such  charges  would  have 
been  disclosed  under  the  table 
permitted  by  proposed 
§  1026.38(t)(5)(viii)(B).  As  described  in 
the  section-by-section  analysis  of 
§  1026.38(t)(5)(vi)  above,  the  Bureau  is 
modifying  the  provision  permitting  this 
table  in  transactions  without  sellers  to 
renumber  the  provision,  as  described 
above,  and  to  revise  the  heading  and  the 
label  of  the  total  amount  in  the  table.  In 
addition,  the  Bureau  is  revising 
§  1026.38(d)  and  (e)  to  provide  for 
alternative  Costs  at  Closing  and 


Calculating  Cash  to  Close  tables  for 
transactions  without  sellers,  as 
described  in  their  respective  section-by- 
section  analyses.  The  Bureau  is  making 
these  modifications  in  response  to 
comments  and  based  on  the  Bureau’s 
post-proposal  consumer  testing.  For  the 
aforementioned  reasons,  the  Bureau  is 
finalizing  form  H-25(J)  with 
modifications  to  the  description  to 
reflect  the  renumbering  of  the  paragraph 
permitting  this  modification  for 
transactions  without  a  seller  under 
§  1026.38(t)(5)(vii)  of  this  final  rule,  to 
reflect  the  alternative  tables  described 
above,  and  with  the  modifications  to  the 
format  described  above. 

Regarding  the  concern  that  form  H-25 
illustrates  both  consumer  and  seller 
information  on  the  same  disclosure, 
causing  confidentiality  and  privacy 
concerns,  the  Bureau  observes  that 
proposed  §  1026.38(t)(5)(vi)  and  (vii) 
permitted  creditors  to  disclose 
consumer  and  seller  information  on 
separate  disclosures,  and  permitted  a 
version  of  the  Closing  Disclosure  that 
contained  only  information  that 
pertained  to  the  seller.  These  provisions 
are  adopted  as  proposed,  renumbered  as 
§  1026.38(t)(5)(v)  and  (vi). 

Consumer-specific  worksheets.  The 
Bureau  understands  commenters’ 
concerns  regarding  the  consumer- 
specific  worksheet  illustrated  in 
proposed  form  H-26(B).  The  Bureau 
notes  that  the  proposal  would  not  have 
required  the  use  of  the  worksheet 
illustrated  in  form  H-26(B),  or  any  other 
particular  format  of  consumer-specific 
estimate.  The  proposal  only  intended 
the  sample  to  be  an  example  of  a 
consumer-specific  estimate  that  had  a 
similar  format  as  the  proposed  Loan 
Estimate.  However,  the  Bureau 
understands  that  this  sample  caused 
confusion.  The  Bureau  also  understands 
commenters’  concerns  that  the  sample, 
because  of  its  similarity  to  the  Loan 
Estimate  form,  would  cause  consumer 
confusion,  even  with  the  disclaimer 
required  under  §  1026.37(e)(2)(ii).  The 
Bureau  recognizes  tfiat  receipt  of  a 
consumer-specific  estimate  in  format 
similar  to  form  H-24,  before  the 
consumer  receives  the  discfosures 
required  under  §  1026.19(e)(l)(i),  could 
be  confusing  or  misleading  to 
consumers  in  some  circumstances.  In 
addition,  as  discussed  in  the  section-by¬ 
section  analysis  of  §  1026.19(e)(2)(ii), 
there  was  some  confusion  from  industry 
commenters  regarding  whether  the 
format  of  the  worksheet  illustrated  by 
H-26(B)  was  required.  Accordingly,  the 
Bureau  is  not  adopting  form  H-26(B). 
The  Bureau  believes  that 
§  10_26.19(e)(2)(ii)  and  model  form  H-26 
in  the  final  rule  provide  sufficient 


clarity  regarding  the  requirement  to 
include  the  specified  statement  on  a 
consumer-specific  estimate.  In  addition, 
as  described  in  the  section-by-section 
analysis  of  §  1026.19(e)(2)(ii),  the 
Bureau  is  adopting  in  §  1026.19(e)(2)(ii) 
a  provision  prohibiting  creditors  from 
providing  a  written  estimate  of  terms  or 
costs  with  headings,  content,  and  format . 
substantially  similar  to  form  H-24  or 
H-25. 

Administrative  information. 

Regarding  commenters’  requests  that 
administrative  information  be  expressly 
permitted  by  the  regulation  to  appear  at 
the  bottom  of  the  form,  as  appeared  to 
be  illustrated  by  proposed  forms  H-24 
and  H-25,  the  Bureau,  as  described  in 
the  respective  section-by-section 
analyses  of  §§  1026.37(o)(5)(v)  and 
1026.38(t)(5)(iii),  is  modifying  the 
proposed  provisions  to  permit  the 
addition  of  administrative  information 
at  the  bottom  of  each  page.  Accordingly, 
forms  H-24  and  H-25  will  include  a 
particular  form  of  administrative 
information,  but  which  is  not  intended 
to  be  a  requirement  that  administrative 
information  must  appear  as  it  is 
illustrated  in  these  samples.  The  Bureau 
understands  the  document  software 
companies  and  others  in  the  industry 
have  different  forms  of  administrative 
information,  such  as  footers  to  identify 
forms  as  particular  versions,  which  may 
include  their  company  name  with  such 
identifying  information. 

Spanish  language  forms.  As  discussed 
in  the  section-by-section  analyses  of 
§§  1026.37(o)(5)  and  1026.38(t)(5),  and 
in  part  III  above,  in  response  to  feedback 
and  public  comments  requesting  the 
Bureau  include  and  test  with  consumers 
Spanish  language  versions  of  the 
integrated  disclosures  in  the  final  rule, 
the  Bureau  is  finalizing  versions  of  the 
Loan  Estimate  and  the  Closing 
Disclosure  translated  into  Spanish,  as 
permitted  under  §§  1026.37(o)(5)(ii)  and 
1026.38(t)(5)(viii).  The  Bureau 
conducted  four  rounds  of  qualitative 
consumer  testing  to  ensure  the 
effectiveness  of  the  translations.  The 
Bureau  is  finalizing  these  versions  as 
model  and  sample  forms  H-28(A) 
through  (H)  of  appendix  H  to  Regulation 
Z.  Each  of  these  forms  is  a  translated 
version  of  a  specific  form  under  forms 
H-24  and  H-25,  which  is  noted  in  the 
description  of  each  form.  Specifically, 
the  Spanish  language  forms  include:  A 
blank  model  Loan  Estimate  and  a  blank 
model  Closing  Disclosure,  which  are 
translated  versions  of  forms  H-24(A) 
and  H-25(A);  a  blank  model  Loan 
Estimate  and  a  blank  model  Closing 
Disclosure  with  modifications  for 
transactions  without  a  seller,  which  are 
translated  versions  of  forms  H-24(C) 
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and  H-25(J):  and  translations  of  sample 
forms  H-24(C),  H-24(D),  H-24(E),  H- 
24(F),  H-25(B),  and  H-25(E).  While 
these  model  forms  are  translations  of 
forms  H-24  and  H-25  made  pursuant  to 
§§  1026.37(o)(5)(ii)  and 
1026.38(t)(5)(viii),  they  are  not  standard 
forms  that  are  required  to  be  used  for 
federally  related  mortgage  loans 
pursuant  to  §§  1026.37(o)(3)  and 
1026.38(t)(3)  when  the  disclosure  is 
translated  into  Spanish  under 
§§  1026.37(o){5)(ii)  and 
1026.38(t){5)(viii).  Sections 
1026.37(p)(5)(ii)  and  1026.38(t)(5)(viii) 
permit  the  translation  of  the  disclosures 
required  under  §§  1026.37  and  1026.38, 
but  do  not  require  a  particular 
translation. 'Accordingly,  under 
§§  1026.37(o)(3)  and  1026.38(t)(3),  form 
H-28  is  not  a  standard  form  that  is 
required  for  Spanish  language 
translations. 

In  the  proposal,  the  Bureau  referred 
generally  to  the  Loan  Estimate  and 
Closing  Disclosure  as  form  H-24  and 
form  H-25,  respectively,  and  the  pre¬ 
disclosure  disclaimer  and  written  list  of 
service  providers  as  form  H-26  and 
form  H-27,  respectively.  The  Bureau 
intended  these  references  to  be 
inclusive  of  all  forms  under  these  forms, 
including  both  the  blank  or  sample 
forms.  The  Bureau  did  not  receive  any 
comments  regarding  -this  usage  of  the 
form  numbers  and  thus,  believes  it 
provided  sufficient  clarity  regarding  the 
Bureau’s  references  to  the  forms 
collectively.  Accordingly,  in  this  final 
rule,  the  Bureau  likewise  refers  to  the 
forms,  including  form  H-28,  collectively 
in  this  manner  where  appropriate. 

Final  Rule 

For  the  reasons  discussed  above,  the 
Bureau  is  adopting  forms  H-26(A),  H- 
27(A),  H-27(B),  and  H-27(C)  as 
proposed,  with  minor  modifications  to 
the  titles  of  the  forms  to  clarify  their 
status  as  model  or  sample  forms,  a 
minor  modification  for  clarity  to  the 
directional  language  in  the  header  of 
form  H-27  to  refer  expressly  to  the  Loan 
Estimate,  and  renumbering  form  H- 
26(A)  as  H-26.  The  Bureau  is  not 
adopting  form  H-26(B),  based  on 
comments  raising  concerns  about  the 
similarity  of  the  format  of  the  worksheet 
sample  to  the  format  of  form  H-24,  and 
thus,  form  H-26  does  not  require  a  letter 
subdesignation.  The  Bureau  is  also 
adopting  the  conforming  amendments  to 
samples  H-13  and  H-15  and  their 
associated  comments  as  proposed. 

With  respect  to  the  Loan  Estimate  and 
Closing  Disclosure,  and  the  proposed 
samples  of  such  disclosures  for 
particular  transactions  in  appendix  H, 
as  noted  above,  the  Bureau  is  modifying 


the  titles  and  descriptions  of  such  forms 
to  provide  greaterxlarity  that  such 
forms  are  model  forms  under  Regulation 
Z.  Although  forms  H-24  and  H-25  are 
model  forms  under  Regulation  Z,  the 
Bureau  notes  that  such  forms  are 
standard  forms  pursuant  to  RESPA 
section  19(a)  authority  that  are  required 
to  be  used  for  federally  related  mortgage 
loans  pursuant  to  §§  1026.37(o)(3)  and 
1026.38(t)(3).  Forms  H-24(A)  and  (G), 
and  forms  H-25  (A),  and  (H)  through  (J) 
are  blank  forms,  and  illustrate  the 
required  master  headings,  headings, 
subheadings,  etc.,  that  are  required  by 
§§  1026.37  and  1026.38.  The  other  forms 
under  H-24  and  H-25  illustrate  the 
disclosures  required  under  §§  1026.37 
and  1026.38,  for  particular  types  of 
transactions.  For  federally  related 
mortgage  loans,  the  disclosures  under 
§§  1026.37  and  1026.38  are  required  to 
be  made  as  illustrated  by  such  forms, 
including  their  formatting  (e.g.,  using 
bold  font  where  illustrated).  The  Bureau 
has  added  comment  app.  H-30  to  add 
clarity  regarding  this  issue. 

In  addition,  the  Bureau  notes,  as 
described  above,  that  it  has  revised  the 
design  of  the  disclosures  based  on 
public  comment  and  its  post-proposal 
qualitative  and  quantitative  testing.  For 
example,  commenters  stated  that  the 
underscoring  in  forms  H-25  for  the 
disclosures  in  the  Security  Interest  and 
Partial  Payments  disclosures  under 
§  1026.38(1)(5)  and  (1)(6)  would  be 
difficult  to  comply  with  and  decrease 
readability  for  consumers.  Based  on  this 
comment,  the  Bureau  has  removed  the 
underscoring  in  the  disclosure  required 
by  §  1026.38(1)(6)  from  samples  H- 
25(B),  (E),  (F),  and  (G)  and  instead  used 
italicized  font  to  emphasize  that  this 
text  was  inputted  by  the  creditor.  The 
underscoring  no  longer  appears  in  the 
disclosure  required  by  §  1026.38(1)(5), 
because  of  modifications  to  the  required 
disclosure  (see  the  section-by-section 
analysis  of  §  1026.38(1)(5)).  However, 
the  Bureau  has  retained  the 
underscoring  in  the  blank  model  forms 
for  the  disclosure  under  §  1026.38(1)(5) 
as  well  as  added  it  for  the  Late  Payment 
disclosures  under  §§  1026.37(m)(4)  and 
1026.38(1)(3),  to  clarify  that  the 
information  in  the  underscore  is  to  be 
completed  by  the  creditor.  The 
modifications  to  the  design  of  the  Loan 
Estimate  and  Glosing  Disclosure  for 
particular  disclosures  under  §§  1026.37 
and  1026.38  are  discussed  in  more 
detail  their  respective  section-by-section 
analyses.  The  Bureau  has  incorporated 
these  changes  into  the  forms  included  in 
appendix  H,  to  reflect  these  changes  in 
the  design  of  the  integrated  disclosure. 
Other  than  incorporating  these  design 


changes,  the  Bureau  is  adopting  forms 
H-24(A),  H-24(E),  H-24(F),  H-25(A), 
H-25(B),  H-25(C),  H-25(D),  H-25(H), 
and  H-25(I)  as  proposed. ^12  xhe  Bureau 
is  making  a  minor  modification  to  the 
description  of  H-25(B)  to  note  that  the 
product  of  the  transaction  illustrated  is 
unchanged  from  the  transaction 
illustrated  by  form  H-24(B),  and  minor 
modifications  to  the  descriptions  of 
forms  H-25(H)  and  H-25(I)  to  reflect  the 
renumbering  of  the  modifications 
permitted  by  §  1026.38(t)(5). 

The  Bureau  is  modifying  form  H— 

24(B)  to  also  illustrate  a  prepayment 
penalty,  and  is  modifying  the 
description  to  reflect  that  fact.  The 
Bureau  is  also  modifying  the  description 
of  form  H-24(C)  to  clarify,  that  the 
sample  illustrates  an  introductory 
interest  rate,  and  to  reflect  certain  minor 
modifications  to  the  transaction 
illustrated.  The  Bureau  is  modifying 
form  H-24(D)  to  provide  an  illustration 
of  a  different  refinance  transaction  and 
to  provide  additional  facts  in  the 
description.  In  addition,  as  described  in 
the  section-by-section  analyses  of 
§  1026.37(d)  and  (h),  the  final  rule 
provides  for  optional  alternative  Costs  at 
Closing  and  Calculating  Cash  to  Close 
tables  for  transactions  without  a  seller. 
Accordingly,  in  addition  to  the  blank 
Loan  Estimate  form  H-24(A),  the  Bureau 
is  adding  a  blank  Loan  Estimate  form  H- 
24(G)  in  appendix  H,  which  includes 
the  optional  alternative  tables  permitted 
by  §  1026.37(d)(2)  and  (h)(2). 

The  Bureau  is  modifying  form  H- 
25(E)  to  be  related  to  the  transaction 
illustrated  by  form  H-24(D),  as 
modified,  and  to  provide  additional 
detail  in  the  description.  The  Bureau  is 
also  modifying  form  H-25(F)  to  reflect  ' 
a  transaction  with  a  violation  of  the 
good  faith  estimate  requirements  of 
§  1026.19(e)(3),  and  a  refund  related  to 
such  violation  under  §  1026.19(f)(2)(v), 
and  has  revised  the  description 
accordingly.  The  Bureau  is  also 
modifying  form  H-25(G)  to  provide  an 
illustration  of  a  refinance  transaction  in 
which  the  consumer  must  pay  funds  at 
consummation,  and  has  revised  the 
description  accordingly.  The  Bureau  is 
modifying  form  H-25(J)  to  a  provide  a 
blank  model  form  that  includes  the 
alternative  Costs  at  Closing  and 
Calculating  Ca^h  to  Close  tables 
provided  under  §  1026.38(d)(2)  and  (e), 
as  well  as  the  modifications  under 
§  1026.38(t)(5)(vii). 


^'^Form  H-24(A),  §  1026.38(k)(2)(vi),  and 
comment  38(r)— 4  include  technical  corrections  from 
the  rule  issued  on  Nov.  20,  2013.  The  Bureau  is  not 
publishing  these  technical  corrections  for  public 
notice  and  comment  because  it  has  good  cause  to 
believe  that  it  would  be  unnecessary  to  do  so.  See 
5  U.S.C.  553(b). 
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In  addition,  as  noted  in  the  section- 
by-section  analysis  of  §  1026.20(e),  the 
Bureau  is  adopting  in  this  final  rule 
provisions  requiring  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure  required  under  TILA  section 
129D(j)(l)(B).  Accordingly,  the  Bureau 
is  adopting  model  form  H-29,  which 
can  be  used  by  creditors  or  servicers  to 
comply  with  the  disclosure 
requirements  regarding  the  cancellation 
of  an  escrow  account  established  in 
connection  with  a  closed-end 
transaction  secured  by  a  first  lien  on 
real  property  or  a  dwelling,  which  are 
adopted  in  §  1026.20(e).  The  Bureau  is 
also  adopting  comment  app.  H-29,  as 
proposed  by  the  Board  in  the  Board’s 
'2011  Escrows  Proposal,  with 
modifications  to  apply  the  comment 
specifically  to  model  form  H-29.  The 
Board  received  comments  regarding  the 
content  and  format  of  the  Board’s 
proposed  form  for  the  Post- 
Consummation  Escrow  Cancellation 
Disclosure.  As  discussed  in  the  section- 
by-section  analysis  of  §  1026.20(e),  the 
Bureau  has  reviewed  those  comments 
and  incorporated  them  into  its  design  of 
model  form  H-29,  which  is  also  based 
on  the  content  and  format  of  the  Pre- 
Consummation  Escrow  Establishment 
Disclosure  and  the  Pre-Consummation 
Escrow  Waiver  Disclosure  that  the 
Bureau  is  implementing  in  this  final 
rule  under  §  1026.38(1)(7),  which  was 
developed  using  extensive  consumer 
testing,  to  ensure  the  two  disclosures 
present  information  in  a  similar  manner 
for  consumers.  At  the  Bureau’s 
consumer  testing,  consumer  participants 
were  able  to  understand  the  escrow 
accounts  thaj  would  be  established  in 
connection  with  the  transaction,  and  the 
consequences  of  waiving  such  an 
escrow  account.  See  Kleimann  Testing 
Report  at  223.  Accordingly,  the  Bureau 
believes  the  language  and  format  of 
model  form  H-29  will  be  effective  in 
aiding  consumer  understanding  of  the 
consequences  of  the  cancellation  of 
their  escrow  accounts.  Accordingly,  the 
Bureau  is  adopting  model  form  H-29 
and  the  Board’s  proposed  comment  app. 
H-29,  with  modifications  to  apply  the 
comment  specifically  to  model  form  H- 
29.  Comment  app.  H-29.i  states  that  the 
model  form  illustrates,  in  the  tabular 
format,  the  disclosures  required  by 
§  1026.20(e).  Comment  app.  H-29.ii 
specifies  that  a  creditor  satisfies 
§  1026.20(e)  if  it  provides  model  form 
H-29,  or  a  substantially  similar  notice, 
which  is  properly  completed  with  the 
disclosures  required  by  §  1026.20(e). 
Comment  app.  H-29.iii  and  app.  H- 
29.iv-  provide  guidance  regarding  the 
formatting  requirements.  Comment  app. 


H-29.V  clarifies  that  creditors  and 
servicers  may  use  color,  shading  and 
similar  graphic  techniques  with  respect* 
to  the  notice,  so  long  as  the  notice 
remains  substantially  similar  to  model 
form  H-29. 

As  noted  abov6,  the  Bureau  is  also 
adopting  several  Loan  Estimates  and , 
Closing  Disclosures  translated  into  the 
Spanish  language.  The  Bureau  is 
adopting  model  forms  H-28(A),  H- 
28(F),  H-28(I),  and  H-28(J),  which  are 
Spanish  translations  of  the  blank  Loan 
Estimate  and  Closing  Disclosure  model 
forms  H-24(A),  H-25(A),  H-24(G),  and 
H-25(J).  as  is  permitted  under 
§§102o.37(o)(5)(ii)  and 
1026.38(t)(5)(viii),  respectively.  The 
Bureau  is  also  adopting  sample  forms 
H-28(B),  H-28(C),  H-28(D),  and  H- 
28(E),  which  are  Spanish  language 
translations  of  the  Loan  Estimate  sample 
forms  H-24(C),  H-24(D),  H-24(E),  and 
H-24(F.),  respectively,  as  is  permitted 
under  §  1026.37(o)(5)(ii).  In  addition, 
the  Bureau  is  also  adopting  sample 
forms  H-28(G)  and  H-28(H),  which  are 
Spanish  language  translations  of  the 
Closing  Disclosure  sample  forms  H- 
25(B)  and  H-25(E),  respectively,  as  is 
permitted  under  §  1026.38(t)(5)(viii). 
Forms  H-28(A)  through  H-28(J)  are 
model  forms  under  Regulation  Z. 
However,  unlike  forms  H-24(A),  H- 
24(C),  H-24(D),  H-24(E),  H-24(F),  H- 
24(G),  H-25(A),  H-25(B),  H-25(E),  and 
H-25(J),  they  are  not  required  standard 
forms  for  federally  related  mortgage 
loans  under  §§  1026.37(o)(3)  and 
1026.38(t)(3).  Accordingly,  for  federally 
related  mortgage  loans,  they  are  not 
required  to  be  used. 

As  noted  above,  the  Bureau  is 
adopting  forms  H-24,  H-25,  H-26,  H- 
27(A),  and  H-28  including  the  forms  H- 
24(B)  through  (F),  H-25(B)  through  (G), 
and  H-28(B)  through  (H)  (which  are 
sample  forms  illustrating  the  disclosures 
required  by  §§  1026.37  and  1026.38  for 
particular  transactions),  as  model  forms. 
To  provide  greater  clarity  regarding  the 
model  form  status  of  forms  H-24,  H-25, 
H-26,  H-27,  and  H-28,  the  Bureau  is 
amending  comment  app.  G  and  H-1  to 
list  forms  H-24,  H-25,  H-26,  H-27,  and 
H-28  as  model  forms  for  which  the 
formatting  changes  listed  in  the 
comment  are  not  permitted.  The  Bureau 
believes  this  revision  to  comment  app. 

G  and  H-1  will  facilitate  compliance 
with  the  disclosure  requirements  of  this 
final  rule,  which  is  one  of  the  purposes 
of  the  integrated  disclosure 
requirements  set  forth  by  the  Dodd- 
Frank  Act.  The  Bureau  is  adopting  these 
forms  pursuant  to  its  authority  to 
publish  model  forms  under  TILA 
section  105(b)  andjc).  In  addition,  the 
Bureau  adopts  the  aforementioned 


forms, samples,  and  descriptions'in 
appendix  H  to  Regulation  Z  pursuant  to 
its  mandate  to  publish  integrated 
disclosures  under  Dodd-Frank  Act 
sections  1098  and  llOOA, 
implementation  authority  of  TILA 
section  105(a),  and  RESPA  section  19(a). 
The  Bureau  believes  the  extensive  forms 
(many  of  which  illustrate  particular 
disclosures  required  under  §§  1026.37 
and  1026.38  for  particular  product 
types),  and  descriptions  adopted  in 
appendix  H  for  the  integrated 
disclosures  will  further  the  purposes  of 
the  integrated  disclosures,  as  stated  by 
Dodd-Frank  Act  sections  1098  and 
11 00 A,  to  aid  consumer  understarwiing 
and  facilitate  compliance  with  the 
disclosure  requirements.  The  Bureau 
believes  that  the  extensive  forms  and 
descriptions  the  Bureau  is  adopting  for 
the  integrated  disclosures  will  assist 
industry  in  complying  with  the 
disclosure  requirements  of  §§  1026.37 
and  1026.38,  which  in  turn,  will  assist 
consumers  in  understanding  their 
transactions,  because  they  will  help 
ensure  their  disclosures  are  completed 
in  compliance  with  the  regulations.  The 
Bureau  believes  the  adopted  forms  and 
descriptions  effectuate  the  purposes  of 
TILA  and  RESPA,  as  they  will  ensure  a 
meaningful  disclosure  of  credit  terms  to 
consumers  and  promote  the  informed 
use  of  credit  and  more  effective  advance 
disclosure  to  home  buyers  and  sellers  of 
settlement  costs.  In  addition,  consistent 
wdth  section  1032(a)  of  the  Dodd-Frank 
Act,  the  Bureau  believes  they  will  * 
ensure  that  the  features  of  consumer 
credit  transactions  secured  by  real 
property  are  fully,  accurately,  and  ‘ 
effectively  disclosed  to  consumers  in  a 
manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
Associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances. 

VI.  Effective  Date 

A.  The  Bureau’s  Proposal 

As  discussed  in  part  I  above,  the 
Bureau  is  adopting  rules  and  disclosures 
that  combine  the  pre-consummation 
-  disclosure  requirements  of  TILA  and 
sections  4  knd  5  of  RESPA.  The  Dodd- 
Frank  Act  does  not  impose  a  deadline 
for  issuing  final  rules  and  disclosures  in 
connection  with  its  mandate  to  integrate 
disclosure  requirements  or  provide  a 
specific  amount  of  time  for  entities 
subject  to  those  rules  to  come  into 
compliance.  As  also  discussed  in  part 
II.E,  above,  the  Dodd-Frank  Act 
establishes  two  goals  for  the  TILA- 
RESPA  mortgage  disclosure  integration: 
To  improve  consumer  understanding  of 
mortgage  loan  transactions;  and  to 
facilitate  industry  compliance  with 
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TILA  and  RESPA.  Dodd-Frank  Act 
sections  1098  and  llOOA.  In  addition, 
TILA  section  105(d)  generally  provides 
that  a  regulation  requiring  any 
disclosure  that  differs  from  the 
disclosures  previously  required  shall 
have  an  effective  date  no  earlier  than 
“that  October  1  which  follows  by  at 
least  six  months  the  date  of 
promulgation,”  except  that  the  Bureau 
may  at  its  discretion  lengthen  the  period 
of  time  permitted  for  creditors  or  lessors 
to  adjust  their  forms  to  accommodate 
new  requirements.  15  U.S.C.  1604(d). 

The  Bureau  must  balance  these  statutory 
objectives  and  requirements  in 
considering  the  length  of  the 
implementation  period. 

Because  the  final  rule  will  provide 
important  benefits  to  consumers,  the 
Bureau  seeks  to  make  it  effective  as  soon 
as  realistically  possible.  However,  the 
Bureau  understands  that  the  final  pule 
will  require  creditors.,  mortgage  brokers, 
and  settlement  agents  to  make  extensive 
revisions  to  their  software,  to  change 
their  dealings  and  information  sharing 
practices  with  each  other  and  other 
settlement  service  providers,  and  to 
retrain  their  staffs.  In  addition,  some 
entities  will  be  required  to  implement 
other  Dodd-Frank  Act  provisions,  which 
are  subject  to  separate  rulemaking 
deadlines  under  the  statute  and  have 
separate  effective  dates.  Therefore,  the 
Bureau  solicited  comment  on  when  the 
final  rule  should  be  effective.  In 
particular,  the  Bureau  sought  comment 
on  how  much  time  industry  needs  to 
make  these  changes,  and  specifically 
requested  details  on  the  required 
updates  and  changes  to  systems  and  * 
other  measures  that  would  be  required 
to  implement  the  rule  and  the  amount 
of  time  needed  to  make  those  changes. 

Furthermore,  in  light  of  the  feedback  , 
provided  by  small  entity  representatives 
during  the  SBREFA  process,  as  reflected 
in  the  Small  Business  Review  Panel 
Report,  the  Bureau  solicited  comment 
on  whether  small  entities  affected  by  the 
rule  should  have  more  time  to  comply 
with  the  final  rule  than  larger  entities. 

In  soliciting  comment  on  this  issue, 
however,  the  Bureau  noted  its  concern 
that  a  bifurcated  implementation  period 
could  be  detrimental  to  consumers. 
During  any  period  where  only  larger 
entities  must  comply  with  the  final  rule, 
consumers  potentially  would  receive 
different  disclosures  and  be  subject  to 
different  sets  of  consumer  protections 
depending  on  their  choice  of  creditor, 
mortgage  broker,  or  settlement  agent.  In 
addition,  larger  entities  that  are  subject 
to  the  final  rule  emd  that  purchase  loans 
from  small  entities  may  nevertheless 
insist  that  small  entities  comply  with 
the  final  rules.  Accordingly,  the  Bureau 


solicited  comment  on  whether  any 
separate  compliance  period  for  larger 
entities  should  take  into  account  the 
relationship  between  larger  and  smaller 
entities. 

B.  Comments 

In  response  to  the  proposed  rule,  the 
Bureau  received  many  comments 
concerning  the  effective  date  and 
implementation  period.  While 
consumer  advocacy  groups  did  not 
submit  comments  on  the  topic,  a  large 
number  of  industry  commenters 
addressed  the  issue  in  detail.  The 
spectrum  of  timing  suggestions  for  the 
implementation  period  ranged  from  one 
industry  commenter  that  suggested  12 
months,  many  commenters  that 
advocated  for  18  to  24  months,  and  one 
industry  commenter  that  suggested  36 
months.  No  commenters  provided 
statistical  data  to  support  their 
arguments,  though  a  number  of 
commenters  described  their  experiences 
in  implementing  other  recent  mortgage 
initiatives  such  as  HDD’s  earlier 
changes  to  the  disclosure  forms  under 
RESPA.  Industry  commenters  also 
commented  on  other  aspects  of  the 
implementation  period  and  the  effective 
date,  including  providing  suggestions 
for  Bureau  assistance,  during  the 
implementation  period  and  the 
applicability  of  the  effective  date  to 
entities  of  different  sizes. 

Implementation  Period 

The  lone  industry  commenter  to  argue 
that  industry  could  successfully 
implement  the  final  rule  within  12 
months  asserted  that  such  a  period 
should  be  more  than  sufficient  for 
industry  to  implement  the  new 
disclosures  and  update  technology  and 
software  programs,  as  the  current 
disclosure  forms  are  already 
implemented  in  all  loan  origination 
software  and  could  be  updated  quickly. 
The  vast  majority  of  commenters 
however,  urged  an  implementation 
p^iod  of  at  least  18  to  24  months  to 
implement  the  many  changes  in  the 
final  rule. 

Commenters  argued  that  there  are 
many  major  rulemakings  that  will  affect 
disclosures,  including  the  Title  XIV 
Rulemakings  that  were  issued  by  the 
Bureau  in  January  2013,  and  that  as  a 
result,  the  mortgage  industry  is  facing 
major  regulatory  amendments  in  almost 
every  area.  According  to  these 
commenters,  while  it  is  difficult  to 
predict  all  of  the  compliance  challenges 
posed  by  the  intertwined  mortgage 
reforms,  the  unprecedented  scope  and 
.  broad  impact  of  these  new  requirements 
will  force  creditors  and  servicers  to 
define  and  implement  new  business 


models  that  are  sustainable  in  this 
changed  regulatory  environment.  These 
commenters  argued  that  creditors  could 
seek  to  eliminate  operational  risk 
through  scaling  back  or  discontinuing 
their  lending  activities  if  the  duration  of 
the  implementation  period  is 
insufficient,  which  would  be  harmful  to 
both  consumers  and  the  industry. 

Various  commenters  also  noted  that, 
unlike  the  Title  XIV  Rulemakings, 
Congress  did  not  provide  an  issuance 
date  or  implementation  date  for  the 
integrated  disclosures  final  rule,  so  they 
argued  that  this  weighs  in  favor  of 
providing  sufficient  time  to  ensure 
successful  implementation.  These 
commenters  contended  that  given  the 
enormity  of  the  operational  changes  that  . 
will  accompany  the  integration  of  these 
forms,  an  implementation  period  of  at 
least  18  to  24  months  is  required  to 
allow  creditors  and  the  title  and 
settlement  industries  sufficient  time  to 
implement  final  changes  through 
necessary  staff  training  on  the  new 
requirements,  revisions  to  policies, 
procedures,  and  other  materials, 
software/ data/technology  processing 
changes,  education  of  related  industry 
professionals  (e.g.,  settlement  agents), 
and  coordination  with  other  regulatory 
changes  required  under  the  Dodd-Frank 
Act.  One  industry  commenter  noted  that 
its  vendors  have  estimated  that 
developing  the  forms  will  take  18  to  24 
months,  and  also  estimated  that  an 
additional  six  to  12  months  will  be 
necessary  to  implement  them.  Another 
industry  commenter  argued  that  the 
Bureau  should  coordinate  the 
implementation  dates  of  all  mortgage- 
related  rules  and  allow  a  24-month 
implementation  period  for  use  of  the 
new  disclosure  forms.  One  trade 
association  commenter  urged  the 
Bureau  to  allow  for  a  minimum  of  18 
months  from  the  date  of  any  final  rule 
issuance  to  ensure  that  banks  of  all  sizes 
are  able  to  properly  incorporate  and 
implement  these  rules  in  an  orderly  and 
efficient  manner. 

One  trade  association  commenter 
argued  that  the  proposed  changes  to  the 
disclosure  forms  and  the  underlying 
rules  will  be  pervasive  and  will 
necessitate  changes  to  all  of  the  systems 
that  support  the  lending  process. 
According  to  this  commenter,  changes 
will  be  required  to  user  interfaces  used 
by  creditors  to  review  and  complete  the 
forms,  underlying  programming  logic 
and/or  rules  engines,  supporting 
databases,  the  user  interface  where 
consumers  review  and  sign  documents, 
data  input  exchanges,  data  output 
exchanges,  document/data  retention 
systems,  and  compliance  tracking 
systems.  According  to  this  commenter. 
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not  only  will  software  systems  need  to 
be  updated,  but  systems  for  the  various 
loan  types  offered  by  creditors  will  need 
to  be  tested,  adjusted,  and  retested.  This 
commenter  stated  that  this  is  a  process 
that  can  take  months  and  often  involves 
not  only  compliance  personnel,  but  also 
impacts  operating  systems  and 
processes  and  can  require  guidance 
from  legal  and  regulatory  advisors.  This 
commenter.  argued  that  it  is  only  after 
this  lengthy  process  is  complete  that 
staff  training  can  begin,  and  that 
training  will  need  to  be  broad-basea  and 
include  mortgage  loan  originators, 
personal  bankers  doing  home  equity 
loans,  processors,  closers,  third-party 
closing  agents,  customer  service 
representatives,  and  operations 
personnel  who  input  loan  data  into  the 
creditor’s  data  processing  systems,  etc. 
Given  these  considerations,  this 
commenter  argued  that  it  is  highly 
unlikely  that  this  can  be  accomplished 
and  completed  in  a  period  less  than  12 
months  and,  therefore,  that  a  reasonable 
implementation  period  would  be  18 
months,  at  a  minimum. 

In  addition,  commenters  argued  that 
creditors  will  have  to  reconsider  and 
likely  renegotiate  their  arrangements 
with  third-party  service  providers,  in 
light  of  reduced  tolerances  and 
increased  responsibilities  for  creditors. 
Some  commenters  contended  that 
creditors  will  need  to  coordinate  with 
affiliated  and  third-party  settlement 
providers  to  ensure  that  consumers  are 
receiving  disclosures  consistent  with 
the  new  requirements.  According  to 
these  commenters,  since  many  creditors 
will  need  to  rely  on  third  parties  to 
fulfill  a  significant  portion  of  their 
responsibilities  under  the  rule,  it  is 
critical  that  creditors  have  the  time  to 
work  with  service  providers  to  ensure 
compliance  and  mitigate  operational 
risk.  One  trade  association  commenter 
argued  that  whenever  existing  forms  are 
modified  or  combined,  the 
implementation  of  the  revised  forms 
inevitably  takes  longer  than  expected,  in 
part  due  to  the  number  of  systems  that 
r  have  to  be  updated.  According  to  some 
commenters,  all  of  the  above  issues  will 
be  even  more  severe  for  smaller 
creditors. 

Some  commenters  argued  that  all  loan 
products,  sales  and  marketing 
arrangements,  compensation  schemes, 
business  relationships,  and  transaction 
timing  requirements  are  built  on  the 
basis,  or  in  consideration  of,  the  RESPA 
and  TILA  statutes.  Therefore,  these 
commenters  contended  that  altering  the 
body  of  mortgage  disclosures  requires  a 
reconstruction  of  the  entire  loan 
delivery  system  for  creditors.  According 
to  these  commenters,  the  new  forms 


impose  several  significant  changes  to 
how  real  estate  closings  are  handled, 
causing  dramatic  systemic  effects  on  the 
nature  of  the  relationship  among  the 
parties.  For  example,  these  commenters 
pointed  out  that  the  rule  impacts  the 
relationship  between  creditors  and 
settlement  agents  as  the  creditor  will 
now  be  responsible  for  the  Closing 
Disclosure. 

Some  industry  commenters  stated  that 
they  confirmed  with  their  compliance 
system  vendors  that  it  will  take  a 
considerable  period  of  time  to  construct 
new  disclosure  and  compliance 
arrangements,  including  time  to  develop 
and  test  new  syrlems,  provide  creditors 
the  chance  to  review  vendor  systems  for 
compliance  with  the  rules  and  integrate 
the  new  systems  into  their  systems  and 
product  lines,  and  build  in  time  to 
troubleshoot  and  test  these  systems  as  a 
means  of  quality  control.  A  GSE 
commenter  argued  that  software  release 
dates  are  often  set  months,  even  a  year, 
in  advance,  and  if  the  industry  is 
implementing  this  rule  at  the  same  time 
as  the  other  Title  XIV  Rulemakings,  it 
may  need  a  longer  implementation 
period.  Another  industry  commenter 
contended  that  technology  systems  will 
require  an  extensive  coding  and 
reprogramming  process.  In  addition, 
according  to  this  commenter,  other 
forms  used  at  closing  are  based  on  the 
HUD-1 ,  and  so  those  forms  will  need  to 
be  reprogrammed  accordingly  as  well. 
Several  commenters  argued  that 
something  as  simple  as  creating  a  multi¬ 
sided  document  is  a  huge  technical 
endeavor.  A  trade  association 
commenter  argued  that  because  of  the 
lack  of  specific  hard-coded  items  on  the 
Closing  Disclosure,  and  because  of  the 
alphabetical  order  requirement  for  the 
listing  of  closing  costs,  effective 
implementation  will  require  developing 
a  more  dynamic  software  program.  Due 
to  the  significant  changes  from  the 
current  disclosure  forms  and  processes, 
a  trade  association  commenter 
contended  that  the  industry  will  need 
roughly  24  months  to  implement  the 
disclosures  and  rule  once  they  are  final. 
A  law  firm  commenter  contended  that 
the  time  required  for  many  of  the 
changes,  such  as  the  disclosure  changes 
and  the  data  retention  requirements,  is 
cumulative,  rather  than  concurrent, 
because  many  elements  of  the 
disclosures  require  independent 
systems  development  and  engineering. 

A  GSE  commenter  urged  the  Bureau 
to  develop  a  reasonable  implementation 
plan  that  focuses  on  resolving  data 
standardization  issues,  edlows  the  States 
with  existing  exemptions  to  amend 
relevant  laws  and  regulations  to  provide 
for  State  integrated  disclosure  forms  that 


are  substantially  similar  to  the  Bureau’s 
disclosure  forms,  and  allows  large  and 
small  creditors  to  implement  the  Bureau 
and  State  regulations  at  the  same  time. 
This  commenter  argued  that,  by  doing 
so,  the  Bureau’s  goals  in  promulgating 
the  integrated  disclosures  will  be  better 
achieved  and  the  overall  costs  and 
burdens  on  the  industry — and, 
ultimately,  consumers — will  be 
mitigated  most  effectively. 

Some  commenters  pointed  to  HUD’s 
2008  RESPA  Final  Rule  as  further 
justification  for  an  18  to  24-month 
implementation  period.  The 
commenters  noted  that  when  HUD 
revised  Regulation  X  in  2008,^13  it 
provided  a  13.5-month  compliance 
period  that  proved  insufficient,  causing 
HUD  to  announce  six  weeks  before  the 
effective  date  that  it  would  reft-ain  from 
enforcing  the  hew  rules  for  the  first  four 
months  following  the  effective  date.  One 
commenter  noted  that  at  roughly  the 
same  time  as  the  implementation  of 
HUD’s  2008  RESPA  Final  Rule,  the 
Board  implemented  the  MDIA 
amendments  to  TILA  which  established 
new  timeframes  for  the  disclosure 
process  and  new  requirements  for 
redisclosure  where  costs  increase 
beyond  tolerances.  A  number  of 
industry  commenters  and  a  trade 
association  commenter  noted  that  the 
implementation  of  HUD’s  2008  RESPA 
Final  Rule  also  caused  HUD  to  issue 
several  iterations  of  HUD’s  RESPA 
FAQs,  each  with  a  growing  number  of 
technical  questions,  in  part  because  the 
application  of  the  new  regulation  to  the 
hundreds  of  transactional  variances 
across  all  states  and  loan  types  posed 
insurmountable  challenges.  One  trade 
association  commenter  argued  that  these 
post-implementation  guidance  updates 
created  compliance  uncertainty,  because 
some  loans  that  were  compliant  upon 
origination  became  non-compliant  as 
provisions  were  amended  and 
commentary  and  clarifications  were 
issued  or  updated. 

Since  the  Bureau  is  comprehensively 
revising  regulations  for  both  RESPA  and 
TILA,  these  commenters  argued  that 
clemly  a  longer  implementation  period 
is  warranted  than  was  provided  for 
HUD’s  2008  RESPA  Final  Rule.  A  law 
firm  commenter  pointed  to  the 
implementation  period  of  HUD’s  revised 
RESPA  GFE  and  RESPA  settlement 
statement,  and  argued  that  the 
integrated  forms  will  require  an  even 


As  described  above  in  part  II. B,  HUD’s  2008 
RESPA  Final  Rule  required  new  disclosure  forms 
and  contained  new  rules,  including  a  new 
definition  of  application  and  tolerances  for 
estimated  settlement  charges,  which  were  intended 
to  facilitate  consumer  shopping  and  protect 
consumers  from  increased  chttrges  at  closing. 
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greater  overhaul  of  systems  because  they 
contain  very  different  elements,  such  as 
the  projected  payments  table,  which  is 
very  different  from  the  current  interest 
rate  and  payment  summary  table.  These 
commenters  also  argued  that,  in  light  of 
that  past  experience  and  confusion  and 
disorder  within  the  industry  that 
resulted,  it  is  especially  imperative  that 
this  reform  is  done  correctly,  rather  than 
quickly,  and  that  any  changes  to  the 
current  system  should  be  established 
and  implemented  judiciously. 

Separate  Effective  Dates  for  Different 
Sizes  and  Types  of  Entities 

During  the  Small  Business  Review 
Panel  process,^'"*  the  Small  Business 
Review  Panel  received  feedback  from 
small  entity  representatives  requesting 
that  the  Bureau  provide  a  substantial 
compliance  period  after  issuance  of  the 
final  rule.  The  small  entity 
representatives  reported  that  they 
anticipated  significant  one-time 
software  upgrade  and  training  costs, 
though  their  estimates  varied- greatly, 
and  they  generally  stated  that  these 
costs  would  be  less  burdensome  if  the 
Bureau  provided  a  substantial 
compliance  period  to  upgrade  systems 
and  to  train  staff.  The  small  entity 
representatives  requested  a  variety  of 
implementation  periods,  however.^'® 
Accordingly,  as  discussed  above,  the 
Bureau  solicited  comment  on  whether 
the  exemption  period  should  differ 
depending  on  the  size  of  the  business 
entity. 

While  one  trade  association 
commenter  urged  the  Bureau  to  issue 
final  rules  with  an  effective  date  that  is 
a  minimum  of  24  months  after 
publication  for  financial  institutions 
with  less  than  $10  billion  in  assets, 
commenters  generally  disfavored  a 
bifurcated  approach  and  emphasized 
that  it  would  be  unreasonable  and 
disruptive  to  adopt  different 
implementation  timeft^mes  for  entities 
of  different  sizes. 

For  instance,  a  credit  union  trade 
association  commenter  argued  that  all 
institutions  should  be  subject  to  the 
same  effective  date.  While  recognizing 
that  it  may  take  smaller  entities  more 
time  to  harmonize  their  practices  and 
procedures  with  the  integrated 
disclosures,  one  State  attorney  general 
and  several  industry  commenters  did 
not  believe  that  the  Bureau  should  grant 
smaller  entities  more  time  to  comply 

314  See  part  IIl.D,  above,  for  a  discussioa  of  the 
Bureau's*Small  Business  Review  Panel  process. 

315  Small  Business  Review  Panel  Report  at  19.  As 
noted  in  chapter  8.1  of  the  Panel  Report,  the  small 
entity  representatives  generally  ask^  for  an 
implementation  period  ranging  from  12  to  18 
months. 


with  the  final  rule  than  larger  entities. 
These  commenters  argued  that  the  same 
implementation  period  for  all  covered 
entities  will  allow  consumers  to 
comparison  shop.  In  addition,  these 
commenters  reiterated  the  Bureau’s 
concern  that  a  bifurcated 
implementation  period  could  be 
detrimental  to  consumers,  as  during  any 
time  period  where  larger  entities  were 
required  to  comply  with  the  final  rule 
but  smaller  entities  were  not,  consumers 
could  potentially  receive  different 
disclosures  depending  on  which 
business  entity  they  worked  with  to 
obtain  credit.  This  would  not  only  be 
confusing  to  consumers,  but, 
potentially,  confusing  to  lending 
entities,  especially  in  those  situations 
where  a  small  entity  acts  as  a 
correspondent  lender  for  a  leirge  entity. 

One  trade  association  commenter 
cugued  that  because  lending  is 
interconnected — large  creditors  use 
small  creditor  correspondents,  which 
use  vendors — there  is  a  need  to  make 
sure  that  the  rule  is  being  implemented 
by  small  creditors  regardless.  A  law  firm 
commenter  contended  that  a  separate 
effective  date  for  small  entities  would 
not  be  helpful,  because  forms  vendors 
will  have  to  be  ready  at  the  earliest 
effective  date  anyway.  This  commenter 
suggested  instead  that  the  Bureau 
considar  delaying  the  effective  dates  of 
certain  elements  of  the  rule,  such  as 
applicability  to  construction  loans,  as 
doing  so  would  neither  result  in 
consumers  receiving  different 
disclosures  from  diff^erent  creditors  nor 
negatively  affect  consumer  shopping. 

Several  commenters  favored  a  grace 
period  after  the  effective  date  since  this 
will  be  such  a  large  undertaking.  They 
noted  that  they  learned  from 
implementing  HUD’s  2008  RESPA  Final 
Rule  that  additional  time  is  needed  after 
creditors  make  all  of  their  system 
changes  to  work  out  the  kinks,  and 
asserted  that  this  rule  imposes  much 
more  extensive  changes  than  HUD’s 
2008  RESPA  Final  Rule.  A  law  firm 
commenter  also  suggested  a  temporary 
reprieve  from  liability  if  a  creditor  can 
demonstrate  a  good  faith  effort  to 
comply,  similar  to  HUD’s  enforcement 
reprieve  for  the  revised  RESPA  GFE  and 
RESPA  settlement  statement.  One 
commenter  recommended  a  grace 
period  of  90  days. 

A  State  housing  agency  association 
asked  the  Bureau  to  extend  the  effective 
date  for  housing  finance  agencies 
(HFAs).  This  commenter  contended  that 
it  is  entirely  appropriate  for  the  Bureau 
to  grant  HFAs  additional  time  to  adopt 
the  integrated  disclosures. 


Bureau  Guidance  During  the 
Implementation  Period 
Various  commenters  anticipated  that 
the  Bureau  will  need  to  provide 
guidance  during  the  implementation 
period  because  of  the  many  interpretive 
and  technical  issues  that  will  arise. 

Some  commenters  urged  the  Bureau  not 
to  require  implementation  until  the 
Bureau  has  the  chance  to  provide 
guidance  through  iterations  of  rules  and 
disclosures.  According  to  these 
commenters,  implementing  revised 
mortgage  disclosure  forms  is 
unquestionably  a  costly,  time- 
consuming  task  for  all,  and  rules  that 
need  to  be  implemented  without 
adequate  guidance  increase  costs  yet 
further.  Several  industry  commenters 
reminded  the  Bureau  to  be  aware  of  the 
effect  that  providing  guidance  through 
frequently  asked  questions  (FAQs), 
clarifications,  and  amendments  can 
have  on  development  and 
implementation  when  determining  an 
implementation  period.  Some 
commenters  urged  an  implementation 
period  of  24  months  in  part  because 
they  anticipate  that  the  Bureau  will 
need  to  provide  significant,  additional 
guidance  at  a  later  date  on  the  use  of  the 
Loan  Estimate  and  Closing  Disclosures 
and  other  related  issues,  in  which  case 
the  industry  will  need  time  to  analyze 
and  comply  with  the  guidance. 

dne  trade  association  commenter 
argued  that  the  Bureau  should  include 
a  period  for  steikeholder  questions  and 
Bureau  responses  to  those  questions, 
and  that  the  implementation  period 
should  begin  only  after  all  questions  are 
addressed.  Several  trade  association  and 
industry  commenters  suggested  that  the 
Bureau  adopt  an  implementation  period 
timeframe  whereby  it  would  conduct 
meetings  with  industry  after  the  rule  is 
finalized  and  then  issue  an  extended 
commentary  six  months  after  issuance 
to  address  concerns  raised  at  those 
meetings. 

In  li^t  of  the  above  concerns,  some 
commenters  suggested  that  the  Bureau 
adopt  a  staged  implementation  period  to 
allow  for  the  most  effective  and  efficient 
rollout.  According  to  these  commenters, 
the  first  stage  would  involve  the  Bureau 
accepting  questions  orally  and  in 
writing  from  creditors,  systems 
providers,  and  other  stakeholders, 
through  workshops  and  webinars  for  at 
least  the  first  three  months  after  the  rule 
is  finalized.  The  second  stage  would 
involve  the  Bureau  posting  answers  to 
questions  publicly  on  the  Bureau’s  Web 
site  as  FAQs.  The  third  stage  would 
involve  providing  the  public  an 
opportunity  to  comment  on  the  FAQs 
and,  after  consideration  of  those 
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comments,  the  Bureau  would 
incorporate  any  necessary  changes  into 
the  official  commentary.  Finally,  the 
,  fourth  stage  would  commence  an 
implementation  period  of  at  least  18 
months  to  allow  training,  systems 
changes,  and  other  implementation 
actions  to  begin  in  earnest.  This  last 
stage  would  follow  either  the  second  or 
third  stage,  as  described  above  and 
depending  on  the  extent  of  guidance 
needed.  According  to  these  commenters, 
this  approach  would  ensure  prompt  and 
reliable  guidance  while,  at  the  same 
time,  providing  an  efficient  and 
reasonable  implementation  period. 

C.  The  Ejfective  Date 

This  final  rule  is  effective  on  August 
1,  2015.  The  final  rule  applies  to 
transactions  for  which  the  creditor  or 
mortgage  broker  receives  an  application 
on  or  after  that  date,  with  the  exception 
of  new  §  1026.19(e)(2),  and  the 
amendments  of  the  final  rule  to 
§§  1026.28,  and  1026.29,  which  are 
effective  on  August  1,  2015,  because 
they  apply  without  respect  to  whether 
an  application  has  been  received  on  that 
date. 

Applications  Received  On  or  After 

The  Bureau  considers  the 
amendments  in  this  final  rule  to  create 
a  single  integrated  disclosure  regime. 

The  Bureau  also  understands  that  the 
current  disclosures  under  TILA  and 
RESPA  consist  of  one  disclosure  regime 
under  each  statute,  and  therefore  does 
not  believe  that  a  consumer  receiving 
the  current  disclosures  for  a  transaction 
for  which  the  creditor  receives  an 
application  before  the  effective  date 
should  subsequently  receive  the 
Bureau’s  new  integrated  disclosures. 
Accordingly,  the  effective  date  for  this 
final  rule  applies  to  applications 
received  by  a  creditor  or  mortgage 
broker  on  or  after  August  1,  2015  (with 
the  exception  of  new  §  1026.19(e)(2)  and 
amendments  of  the  final  rule  to 
provisions  regarding  preemption  of 
State  law  under  §§  1026.28(a)(1)  and 
1026.29). 

This  means  that  if  the  creditor 
receives  an  application  before  the 
August  1,  2015  effective  date,  not  only 
shall  the  current  early  disclosures  (i.e., 
the  early  TILA  disclosure  and  the 
RESPA  GFE)  be  provided  for  the. 
transaction,  but  the  current  final 
disclosures  (i.e.,  the  final  TILA 
disclosure  and  the  RESPA  settlement 
.  statement)  shall  also  be  provided  for 
that  transaction,  even  when 
consummation  of  the  transaction  will 
occur,  and  thus  the  final  disclosures 
will  be  provided,  after  August  1,  2015. 
For  example,  if  a  creditor  receives  an 


application  for  a  mortgage  loan  subject 
to  §  1026.19(e)  and  (f)  on  July  31,  2015, 
the  current  rules  will  apply  for  that 
transaction  from  application  through 
consummation  and  thereafter. 
Accordingly,  the  creditor  would  provide 
the  current  early  disclosures  within  the 
timeframes  required  under  the  current 
rules.  In  addition,  even  if  settlement 
occurred  60  days  later,  after  August  1, 
2015,  the  current  final  disclosures 
would  be  provided  to  the  consumer. 
Further,  the  creditor  and  other  parties, 
as  applicable,  would  also  have  to 
comply  with  any  other  rules  that  apply 
under  the  current  regulatory  regime 
with  respect  to  the  transaction, 
including  existing  requirements  relating 
to  tolerances  for  increases  in  estimated 
settlement  charges  under  Regulation  X, 
receipt  by  the  consumer  of  the  final 
TILA  disclosure  at  least  three  business 
days  before  consummation  when  the 
disclosed  APR  becomes  inaccurate 
under  the  tolerances  provided  under 
TILA,  and  responsibilities  of  the  person 
conducting  the  settlement  for  providing 
the  RESPA  settlement  statement.  This 
final  rule  and  its  new  integrated 
disclosure  requirements  would  not 
apply  to  the  transaction  because  the 
final  rule  is  only  effective  for 
transactions  for  which  the  application  is 
received  on  or  after  August  1,  2015 
(with  the  exception  of  §§  1026.19(e)(2), 
1026.28,  and  1026.29,  as  described 
above). 

The  Bureau  notes  that  the  above- 
described  approach  to  the  effective  date 
has  become  a  standard  feature  of  recent 
mortgage  disclosure  rulemakings  by 
both  the  Board  and  HUD.  For  example, 
as  described  above  in  part  II.B,  in  HUD’s 
2008  RESPA  Final  Rule,  HUD  issued 
extensive  revisions  to  the  RESPA  GFE 
and  RESPA  settlement  forms  required 
under  Regulation  X,  as  well  as  revisions 
to  other  requirements  relating  to 
mortgage  loan  transactions.  HUD 
applied  the  final  rule  prospectively  to 
mortgage  applications  received  on  or 
after  January  1,  2010.  73  FR  68204  (Nov. 
17,  2008);  HUD  RESPA  FAQs  p.  1,  #1 
(“GFE-General”)  (requiring  use  of  the 
revised  RESPA  GFE  beginning  January 
1,  2010  and  use  of  the  revised  I^SPA 
settlement  statement  for  all  transactions 
in  which  the  revised  GFE  was  used;  and 
permitting  the  continued  use  of  the 
prior  RESPA  settlement  statement  for 
applications  received  prior  to  January  1, 
2010).  Similarly,  in  2010,  the  Board 
issued  the  MDIA  Interim  Rule,  which 
included  substitution  of  the  interest  rate 
and  payment  summary  tables  for  the 
then-existing  payment  schedule  in  the 
TILA  disclosure  requirements.  75  FR 
58470  (Sept.  24,  2010).  The  Board 


required  compliance  with  these 
requirements  for  transactions  for  which 
an  application  for  credit  was  received 
by  the  creditor  on  or  after  January  30, 
2011.  In  addition,  the  Board  has  issued 
other  final  rules  amending  requirements 
relating  to  mortgage  loan  transactions 
that  have  become  effective  based  on  the 
date  the  creditor  receives  the 
consumer’s  application.  See  73  FR 
44522,  44594-5  (July  30.  2008).  The 
Bureau  has  also  followed  this  approach 
in  its  other  mortgage  rulemakings.  For 
example,  the  Bureau’s  2013  ATR  Final 
Rule  becomes  effective  based  on  the 
date  the  creditor  receives  the 
consumer’s  application. 

The  Bureau  believes  that  following 
this  approach  in  this  final  rule  provides 
a  benefit  to  consumers  by  facilitating  a 
more  effective,  consolidated  disclosure 
scheme  for  their  transactions.  The 
Bvueau  believes  that  providing 
consumers  with  the  current  RESPA  GFE 
and  early  TILA  disclosure  for 
applications  received  before  the  August 
1,  2015  effective  date,  followed  by  the 
Closing  Disclosure  that  is  being 
implemented  under  this  final  rule 
would  be  detrimental  to  consumers 
because  consumers  would  be  confused 
if  they  had  to  compare  two  substantially 
different  sets  of  disclosures  at  or  before 
consummation.  HUD  has  designed  the 
RESPA  GFE  and  the  RESPA  settlement 
statement  to  provide  information  to  the 
consumer  that  is  intended  to  enable 
compeirisons  between  the  two 
disclosures.  For  example,  the  RESPA 
settlement  statement  identifies  next  to 
the  labels  for  certain  final  settlement 
charges  the  location  where  the  estimate 
for  that  charge  is  displayed  on  the 
RESPA  GFE.  In  addition,  the  early  and 
final  TILA  disclosures  contain  the  same 
sets  of  information  and  the  model  forms 
under  Regulation  Z  do  not  differentiate 
between  the  two  disclosures  (other  than 
rules  with  respect  to  the  labeling  of 
estimates).  If  consumers  were  to  receive 
the  early  TILA  disclosure  and  RESPA 
GFE  at  application  and  then  receive  the 
Closing  Disclosure  three  business  days 
before  consummation,  they  would  not 
be  able  to  use  these  aspects  of  the 
disclosures  to  compare  their  estimated 
and  final  loan  terms  and  costs  using  the 
current  disclosures.  Accordingly, 
making  the  date  the  application  is 
received  the  key  date  for  determining 
whether  the  current  disclosure  rules  or 
the  Bureau’s  new  disclosure  rules  apply 
to  the  transaction  will  enable  consumers 
to  reap  the  benefits  of  either  the  current 
consolidated  disclosure  schemes  or  the 


316  See  78  FR  6408,  6555  (Jan.  30,  2013);  78  FR 
35430,  35492  (June  12,  2013). 
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Bureau’s  new  consolidated  disclosure 
scheme. 

Although  the  Bureau’s  Quantitative 
Study  has  concluded  that  its  integrated 
disclosures  perform  better  than  the 
current  disclosures  at  enabling  the 
comparison  of  estimated  and  final  loan 
terms  and  costs,  see  Kleimann 
Quantitative  Study  Report  at  46—47,  the 
Bureau  believes  it  has  achieved  this 
enhanced  performance  by  matching  the 
designs  of  the  Loan  Estimate  and 
Closing  Disclosure  as  closely  as 
possible.  In  addition,  although  the 
Closing  Disclosiue  also  performed  better 
than  the  current  final  TILA  disclosure 
and  RESPA  settlement  statement  with 
respect  to  questions  that  did  not  require 
such  comparison  and  merely  required 
respondents  to  identify  or  understand 
the  final  loan  terms  and  costs,  see 
Kleimann  Quantitative  Study  Report  at 
47—48,  the  Bureau  believes  that  the 
consumer  confusion  that  would  result 
upon  receipt  of  a  disclosure  three 
business  days  before  consummation  that 
is  substantially  different  ft'om  that 
received  at  application  would  outweigh 
any  such  benefit. 

For  these  reasons,  the  Bureau  believes' 
this  approach  will  make  it  easier  for 
consumers  to  understand  how  and  why 
any  costs  may  have  changed  during  the 
transition  to  the  integrated  disclosures 
required  under  this  final  rule.  The 
Bureau  believes  that  this  approach  will 
better  ensure  that  consumers  receive  the 
full  benefits  of  the  integration  without 
disruption  and  allow  the  Bureau  to 
coordinate  the  changes  in  a  way  that 
improves  overall  consumer 
understanding  of  the  disclosures  and 
their  transactions.  Accordingly,  the 
Bureau  believes  that  consumer 
understanding  is  aided  under  this 
approach,  and  believes  the  approach  is 
appropriate  to  improve  the  informed  use 
of  credit. 

The  Bureau  also  believes  this 
approach  facilitates  compliance  with 
the  integrated  disclosure  requirements, 
which  is  one  of  the  purposes  of  the 
integrated  disclosures  as  mandated  by 
the  Dodd-Frank  Act.  Making  the 
application  date  of  a  transaction  the  key 
date  for  determining  whether  the 
current  or  new  disclosure  rules  apply 
enables  creditors  to  use  one  computer 
system  for  that  transaction  from 
application  through  consummation  and 
settlement.  Creditors  would  not  need  to 
transfer  pending  transactions  from  their 
current  origination,  disclosure,  and 
compliance  computer  systems  to  their 
new  systems  while  the  transaction  is  in 
process.  In  addition,  new  requirements, 
such  as  those  restricting  the  amounts  by 
which  certain  charges  are  permitted  to 
increase  from  their  estimates  and  the 


timing  of  receipt  of  certain  disclosures 
by  consumers  would  not  apply 
retroactively  to  transactions  that  began 
under  the  current  rules.  For  these 
reasons,  the  Bureau  believes  applying 
the  effective  date  of  this  final  rule  (with 
the  exception  of  §§  1026.19(e)(2), 
1026.28,  and  1026.29  of  the  final  rule, 
as  noted  above)  to  applications  received 
on  or  after  August  1,  2015  will  facilitate 
compliance. 

Accordingly,  the  Bureau  believes 
making  the  final  rule  applicable  to 
transactions  for  which  the  creditor  or 
mortgage  broker  receives  an  application 
on  or  after  the  effective  date  (with  the 
exception  of  §§  1026.19(e)(2),  1026.28, 
and  1026.29  of  the  final  rule,  as 
described  above)  is  consistent  with  the 
statutory  purposes  of  the  integrated 
disclosure  requirements  in  Dodd-Frank 
Act  sections  1098  and  llOOA  and  past 
effective  dates  provided  by  other 
Federal  regulatory  agencies  for  the 
implementation  of  mortgage 
rulemakings.  The  Bureau  believes  this 
effective  date  will  facilitate  compliance 
with  the  disclosure  requirements  for 
industry  and  ensure  the  final  rule 
provides  the  substantial  benefits  for 
consumers  intended  by  the  Bureau, 
without  detracting  from  consumer 
understanding  of  mortgage  loan 
transactions  during  the  transition  to  the 
integrated  disclosures. 

The  Bureau  is  adding  comment 
1026.1(d)(5)-l  to  provide  clarity 
regarding  the  application  of  the  effective 
date  to  transactions  covered  by  the  final 
rule.  The  comment  summarizes  the 
effective  date  and  sets  forth  examples  to 
illustrate  the  application  of  the  effective 
date.  The  Bureau  believes  this  comment 
will  facilitate  compliance  with  the  final 
rule,  which  is  one  of  the  purposes  of  the 
integrated  disclosures,  as  discussed 
above. 

Predisclosure  Activity 

As  described  above,  the  final  rule 
generally  applies  to  transactions  for 
which  the  creditor  or  mortgage  broker 
receives  an  application  on  or  after 
August  1,  2015.  Section  1026.19(e)(2)  of 
the  final  rule  includes  restrictions  on 
certain  activity  prior  to  a  consumer’s 
receipt  of  the  disclosures  required  by 
§  1026.19(e)(l)(i),  which  may  occur 
prior  to  a  consumer’s  submission  of  an 
application  under  §  1026.19(e).  These 
include  §  1026.19(e)(2)(i),  which 
restricts  the  fees  that  may  be  imposed 
on  a  consumer,  §  1026.19(e)(2)(ii), 
which  requires  a  statement  to  be 
included  on  written  estimates  of  terms 
or  costs  specific  to  a  consumer,  and 
§  1026.19(e)(2)(iii),  which  prohibits 
creditors  from  requiring  the  submission 
of  documents  verifying  information 


related  to  the  consumer’s  application. 
These  provisions  under  §  1026.19(e)(2) 
are  effective  on  August  1,  2015, 
regardless  of  whether  an  application  has  , 
been  received  on  that  date,  because  the 
restricted  activity  may  occur  before  such 
receipt.  The  Bureau  believes  this 
effective  date  for  the  restrictions  under 
§  1026.19(e)(2)  will  benefit  consumers 
and  encourage  consumer  shopping  for 
mortgage  loans,  because  the  provisions 
under  §  1026.19(e)(2)  will  restrict  such 
activity  beginning  August  1,  2015,' 
regardless  of  whether  or  not  consumers 
submit  an  application  to  the  creditor. 

The  Bureau  believes  that  an  approach 
that  applies  these  provisions  only  to 
transactions  for  which  the  creditor  has 
received  an  application  would  diminish 
the  benefits  of  these  provisions  of  the 
final  rule  to  consumers,  and  would  also 
not  facilitate  compliance,  because  it 
would  be  confusing  to  industry  to 
implement  the  transition  to  these  new 
requirements. 

State  Law  Preemption 

As  described  above,  the  final  rule 
generally  applies  to  transactions  for 
which  the  creditor  or  mortgage  broker 
receives  an  application  on  or  after 
August  1,  2015.  The  final  rule  amends 
§  1026.28(a)(1)  and  commentary  to 
§  1026.29  of  Regulation  Z,  regarding  the 
preemption  of  State  law.  The  final  rule 
amends  §  1026.28(a)(1)  to  provide  that 
State  law  requirements  that  are 
inconsistent  with  the  requirements 
contained  in  the  final  rule  are 
preempted  to  the  extent  of  the 
inconsistency  and  provide  a  procedure 
under  §  1026.28(a)(1)  for  a  creditor. 

State,  or  other  interested  party  to 
request  the  Bureau  to  determine 
whether  a  State  law  requirement  is 
inconsistent  with  §§  1026.19(e)  and  (f), 
1026.37,  and  1026.38.  The  final  rule 
amends  comments  29(a)-2  and  —4  to 
§  1026.29(a),  which  provides  procedures 
for  a  State  to  apply  to  the  Bureau  to 
exempt  a  class  of  transactions  within 
the  State  from  the  requirements  of 
chapter  2  (Credit  transactions)  or 
chapter  4  (Credit  billing)  of  TILA  and 
the  corresponding  provisions  of 
Regulation  Z.  See  the  section-by-section 
analyses  of  §§  1026.28  and  1026.29 
above  for  additional  detail  regarding 
these  amendments. 

The  amendments  to  §  1026.28  and  the 
commentary  to  §  ld26.29  are  effective 
on  August  1,  2015,  without  respect  to 
whether  an  application  has  been 
received  on  that  date.  The  Bureau 
believes  that  an  approach  that  applies 
these  provisions  only  to  transactions  for 
which  the  creditor  or  mortgage  broker 
has  received  an  application  would  not 
facilitate  compliance,  because  it  would 


Federal  Register/ Vol.  78, .No.  251/Tuesday,  December  31,  2013/Rules  and  Regulations 


80071 


be  confusing,  and  potentially 
burdensome  for  industry  to  implement. 
For  example,  §  1026.28(a)(1),  as  noted 
above,  permits  the  public  to  submit 
requests  to  the  Bureau  for  a 
determination  of  whether  a  State  law 
requirement  is  inconsistent  with  the 
integrated  disclosure  requirements  of 
§§  1026.19(e)  and  (f),  1026.37,  and 
1026.38.  The  public  should  be  able  to 
submit  such  a  request  prior  to  the 
receipt  of  an  application,  and  such  a 
request  should  be  able  to  apply  to  the 
State  law  requirements  generally,  rather 
than  a  particular  transaction  for  which 
an  application  was  received.  The 
Bureau  believes  this  approach  furthers 
one  of  the  purposes  of  the  integrated 
disclosures  under  Dodd-Frank  Act 
sections  1098  and  llOOA,  which  is  to 
facilitate  compliance  with  the  mortgage 
disclosure  requirements  of  TILA  and 
RESPA  sections  4  and  5. 

As  discussed  above,  the  Bureau  is 
adding  comment  1026.1(d)(5)-l  to 
provide  clarity  regarding  the  application 
of  the  effective  date  to  transactions 
covered  by  the  final  rule.  The  comment 
summarizes  the  effective  date  and 
clarifies  that  new  §  1026.19(e)(2).  and 
the  amendments  to  §  1026.28(a)(1)  and 
the  commentary  to  §  1026.29  in  the  final 
rule  become  effective  on  August  1,  2015. 
The  comment  also  sets  forth  examples 
to  illustrate  the  application  of  the 
effective  date,  including  examples  of  the 
effective  date  of  §  1026.19(e)(2)  and  the 
amendments  to  §  1026.28(a)(1)  of  the 
final  rule. 

Implementation  Period 

For  the  reasons  discussed  below,  the 
Bureau  believes  that  the  implementation 
period  is  consistent  with  the  statutory 
purposes  of  the  integrated  disclosure 
requirements  in  Dodd-Frank  Act 
sections  1098  and  llOOA  and  past 
periods  provided  by  Federal  regulatory 
agencies  for  the  implementation  of 
mortgage  disclosure  rulemakings.  The 
Bureau  believes  this  period,  on  balance, 
will  afford  industry  sufficient  time  to 
implement  comprehensive  systems 
changes,  integrate  business  practices 
into  the  new  regulatory  requirements  of 
this  final  rule,  and  train  staff,  all  of 
which  will  ensure  the  final  rule  fully 
provides  the  substantial  benefits  for 
consumers  intended  by  the  Bureau.  The 
Bureau  also  believes  this  time  period 
will  assist  in  facilitating  an  efficient 
conv.ersion  of  the  supervisory  processes 
of  the  Federal  regulatory  agencies 
responsible  for  examining  creditors  for 
compliance  with  the  final  rule. 

TILA  section  105(d).  As  discussed 
above,  the  Dodd-Frank  Act  does  not 
impose  a  deadline  for  issuing  a  final 
rule  and  disclosures  in  connection  with 


the  mandate  to  integrate  disclosure 
requirements  under  TILA  and  RESPA,  ‘ 
or  provide  a  specific  amount  of  time  for 
entities  to  come  into  compliance  after 
the  final  rule  is  issued.  However,  under 
TILA  section  105(d),  a  regulation 
requiring  any  disclosure  that  differs 
from  the  disclosures  previously  required 
shall  have  an  effective  date  naearlier 
than  “that  October  1  which  Mlows  by 
at  least  six  months  the  date  of 
promulgation,”  except  that  the  Bureau 
may  at  its  discretion  lengthen  the  period 
of  time  permitted  for  creditors  or  lessors 
to  adjust  their  forms  to  accommodate 
new  requirements,  or  shorten  the  period 
whefe  the  Bureau  finds  that  such  action 
is  necessary  to  prevent  unfair  or 
deceptive  disclosure  practices.  15  U.S.C. 
1604(d). 

The  final  rule  significantly 
strengthens  and  streamlines  the 
mortgage  loan  disclosures  provided  to 
consumers  three  days  after  application 
and  at  or  before  mortgage  loan  closings. 
The  Bureau  believes  the  final  rule  will 
deliver  significant  value  to  consumers, 
-among  other  ways,  by  helping;  (1)  To 
ensure  that  they  understand  the  costs, 
risks,  and  benefits  of  their  loans  at  a 
time  when  they  can  still  negotiate  the 
terms  of  or  walk  away  from  the 
transaction:  and  (2)  to  minimize  changes 
at  the  closing  table  and  make  it  easier 
for  consumers  to  understand  how  and 
why  any  costs  may  have  changed. 
Although  the  Bureau  desires  to  have  the 
rule  take  effect  as  soon  as  realistically 
possible  given  its  value  for  consumers, 
the  Bureau  has  decided  to  use  its 
discretion  under  TILA  section  105(d)  to 
lengthen  the  period  in  this  instance.  As 
described  below,  after  consideration  of 
public  comments  on  this  issue,  the 
Bureau  believes  the  changes  the  final 
rule  will  require  to  both  the  origination 
and  closing  processes  warrant  an 
effective  date  of  August  1,  2015. 

Comments  generally  support  an 
implementation  period  of  at  least  18 
months.  As  discussed  above,  virtually 
all  comments  supported  an 
implementation  period  of  at  least  18  to 
24  months  for  this  final  rule.  While 
several  commenters  advocated  for 
shorter  time  periods,  the  Bureau 
believes  that  these  suggestions  are 
neither  practical  nor  feasible  for 
industry  as  a  whole,  based  on  the 
Bureau’s  understanding  of  the  tasks 
involved  in  implementing  this  final  rule 
as  described  by  commenters  and  the 
experience  of  industry  in  implementing 
recent  mortgage  rulemakings  requiring 
similarly  extensive  revisions  to  software 
systems,  as  described  below. 

Significant  changes  throughout  the  . 
industry.  The  Bureau  understands  that 
implementation  of  this  final  rule  will 


impose  significant  changes  and  costs 
across  the  residential  real  estate  and 
mortgage  lending  industry.  As  discussed 
above,  many  commenters  noted  that 
implementation  of  the  final  rule  goes 
farther  than  just  new  disclosure  forms. 
The  final  rule  affects  a  broad  range  of 
industry,  including  lenders,  title 
companies,  escrow  agents,  closing 
attorneys,  document  software  providers, 
mortgage  brokers,  and  real  estate  agents. 
The  final  rule  also  affects  the 
interactions  between  these  sectors  of 
industry.  For  example,  as  some 
commenters  noted,  the  final  rule  makes 
several  significant  changes  to  how  real 
estate  closings  are  handled — creditors 
will  be  responsible  for  providing  the 
Closing  Disclosure  (although  the  final 
rule  expressly  permits  settlement  agents 
to  provide  it  as  well) — and  transforms 
the  relationship  between  creditors  and 
settlement  agents. 

The  scope  of  software  systems 
changes  required  for  each  sector  of 
industry  to  implement  the  necessary 
amendments  and  to  make  their  systems 
interact  seamlessly  with  other  sectors  of 
industry  is  substantial.  The  changes  in 
this  final  rule  will  require  updates  to 
loan  origination  software  and 
origination  platforms:  the  development 
of  systems  to  produce  the  integrated 
disclosures  by  third-party  document 
companies  used  by  creditors:  the 
development  of  new  systems  for  the  title 
insurance  and  settlement  services 
industry  to  produce  the  new  integrated 
disclosures  and  integrate  business 
practices,  sucb  as  disbursements  of 
settlement  funds,  into  such  software 
systems,  including  related  systems  in 
support  of  escrow  agents  and  closing 
attorneys.  Moreover,  the  title  insurance 
and  settlement  services  industry  will 
need  to  prepare  their  systems  to  interact 
with  the  systems  of  multiple  lenders.  In 
.  addition,  as  many  commenters  noted, 
many  of  these  industry  participants  in 
these  different  sectors  of  industry  will 
heed  th  update  their  compliance 
systems,  internal  quality  control 
processes,  and  internal  audit  processes. 

Further,  these  parties  may  need  to 
revise  legal  agreements  between  them  to 
reflect  changes  in  regulatory 
responsibilities  under  the  final  rule.  As 
discussed  above,  some  commenters 
noted  that  all  loan  products,  sales  and 
marketifig  arrangements,  compensation 
schemes,  business  relationships,  and 
transaction  timing  requirements  are 
built  on  the  basis,  or  in  consideration  of, 
the  RESPA  and  TILA  statutes. 

Therefore,  the  Bureau  understands  that 
altering  the  body  of  mortgage 
disclosures  requires  a  reconstruction  of 
the  entire  loan  delivery  system  for 
creditors.  Given  the  unprecedented 
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scope  and  broad  impact  of  these  new 
requirements,  the  Bureau  understands 
that  creditors  and  servicers  will  need  to 
define  and  implement  new  business 
models  that  are  sustainable  in  this 
changed  regulatory  environment. 

Lastly,  this  broad  range  of  industry 
will  need  to  spend  time  before  even 
beginning  to  revise  their  software 
systems,  or  discussing  the  interaction  of 
such  systems,  to  review  the  final  rule 
and  consult  with  their  compliance  staff. 
Additionally,  industry  may  consult  with 
counsel  or  compliance  consultants 
before  beginning  such  revisions  or 
during  such  revisions.  The  different 
sectors  of  industry  may  also  need  to 
ensure  they  have  a  similar 
understanding  of  the  requirements  of 
this  final  rule  to  ensure  their  systems 
interact  effectively.  Accordingly,  the 
Bureau  believes  this  final  rule  will 
require  more  time  for  systems  changes 
than  a  rule  that  affected  only  one  sector 
of  industry. 

Staff  training.  The  Bureau  also 
understands  that  industry  will  be 
required  to  train  vast  numbers  of  loan 
origination,  title  insurance  and 
settlement  agent,  real  estate  agent,  and 
other  settlement  service  provider 
personnel.  In  addition,  the  Bureau 
understands  that  much  of  this  training 
cannot  occur  concurrently  with  the 
software  systems  changes  described 
above,  and  can  only  be  conducted  after 
the  software  changes  have  been 
completed,  so  the  staff  personnel  can 
train  on  the  new  software  systems.  The 
Bureau  also  understands  that  training 
will  need  to  include  a  broad  range  of 
industry  personnel,  including  loan 
originators,  personal  bankers  doing 
home  equity  loans,  loan  processors,  loan 
closers,  third-party  closing  agents, 
customer  service  representatives, 
settlement  agents,  escrow  agents,  real 
estate  agents,  as  well  as  back  office 
personnel  who  may  need  to  complete 
administrative  functions  with  respect  to 
the  new  integrated  disclosures. 

Consistent  with  implementation 
periods  for  past  mortgage  rulemakings 
requiring  extensive  software  systems 
changes.  The  Bureau  believes  that 
recent  rulemakings  affecting  the 
residential  mortgage  lending  industry 
that  required  extensive  software  systems 
changes  provide  a  basis  on  which  to  _ 
determine  an  appropriate 
implementation  period  for  this  final 
rule.  Several  commenters  noted  that  the 
implementation  of  HUD’«  2008  RESPA 
Final  Rule  effectively  necessitated  a 
period'of  approximately  18  months. 
Specifically,  HUD’s  2008  RESPA  Final 
Rule  provided  an  implementation 
period  of  approximately  13  and  a  half 
months  after  publication  of  the  rule  in 


the  Federal  Register,  which  final  rule 
involved  fewer  changes  to  the  mortgage 
disclosures.  Although  HUD  significantly 
revised  the  design  of  the  RESPA  GFE  in 
its  2008  RESPA  Final  Rule,  it  made 
fewer  design  changes  to  the  RESPA 
settlement  statement  in  that  final  rule. 
Even  in  that  case,  although  HUD 
provided  approximately  13  and  a  half 
months  to  implement  the  rule,  HUD 
determined  that  it  was  necessary  to 
exercise  “restraint  in  enforcing”  the 
new  requirements  for  the  first  four 
months  the  rule  was  effective  in  the  case 
of  FHA-approved  creditors  that  have 
“demonstrated  that  they  are  making  a 
good  faith  effort  to  comply  with 
RESPA’s  new  requirements.” 

Similarly,  when  the  Board  amended 
the  requirements  with  respect  to  data 
collection  under  the  Home  Mortgage 
Disclosure  Act  and  its  Regulation  C  in 
2002,  the  Board  initially  provided 
approximately  10  and  a  half  months 
from  the  publication  of  the  final  rule  in 
the  Federal  Register  to  implement  the 
amendments.3^®  However,  the  Board 
concluded  several  months  later  that  it 
was  necessary  to  extend  the 
implementation  period  by  one  year 
because  of  operational  difficulties 
industry  experienced  in  implementing 
the  rule,  which  resulted  in 
approximately  a  22-month 
implementation  period. 

Implementation  of  other  rulemakings. 
The  Bureau  understands  that  the 
residential  mortgage  lending  industry  is, 
at  the  time  of  issuance  of  this  final  rule, 
implementing  the  Title  XIV 
Rulemakings,  which  become  effective  in 
January  2014.  As  a  result,  the  mortgage 
industry  is  facing  major  regulatory 
amendments  impacting  both  loan 
origination  practices  and  servicing.  In 
addition,  as  noted  by  some  commenters, 
some  entities  in  the  residential  mortgage 
'tendiiig  industry  will  be  required  to 
implement  other  rulemakings 
promulgated  by  other  Federal  agencies 
under  the  Dodd-Frank  Act  or  in 
response  to  the  recent  financial  crisis, 
such  as  rulemakings  affecting  capital 
and  leverage  standards  for  banking 
organizations  and  risk  retention  rules  in 


Press  Release,  U.S.  Dep’t  of  Hous.  &  Urban 
Dev.,  HUD  No.  09-215,  HUD  Announces  Restraint 
in  RESPA  Enforcement  for  First  Four  Months  of 
New  Rule,  (Nov.  13,  2009),  available  at  http:// 
portaI.hud.gov/hudportal/HUD?src=/press/ 
press_releases_media_advisories/2009/HUDNo.09- 
215. 

3'«67  FR  7222  (Feb.15,  2002)  (final  rule 
expanding  tbe  coverage  of  HMDA,  redefining  key 
terms,  and  requiring  the  collection  of  additional 
categories  of  data,  including  loan  pricing  data). 

319  67  FR  30771  (May  8,  2002)  (delaying  the 
effective  date  of  amendments  to  HMDA  reporting 
req"irements  by  one  year  because  some  entities 
were  not  able  to  implement  them). 


residential  mortgage-backed 
securitizations.  Some  of  these 
rulemakings  by  other  Federal  agencies 
are  expected  to  have  effective  dates  or 
be  phased  in  over  the  same  timeframe 
as  this  rulemaking.  Accordingly,  the 
Bureau  understands  that  industry 
resources  might  be  strained  from  the 
'implementation  of  other  rulemakings. 
Given  the  breadth  of  the  systems 
changes  required  to  implement  this  final 
rule,  the  Bureau  believes  that  providing 
sufficient  time  to  implement  this  final 
rule  in  the  context  of  the  regulatory 
environment  in  which  industry  is  , 
operating  is  an  important  consideration. 
The  Bureau  believes  that  providing  a 
reasonable  implementation  period,  in 
light  of  other  implementation  tasks 
industry  must  complete  for  these  other 
rulemakings,  will  help  facilitate 
compliance  with  the  disclosure 
requirements  of  this  final  rule  and 
ensure  an  effective  implementation  of 
the  final  rule  for  consumers. 

Concerns  with  an  inadequate 
implementation  period.  The  Bureau  is 
concerned  that  an  implementation 
period  that  does  not  allow  enough  time 
to  complete  the  transition  to  the 
requirements  of  the  final  rule  would 
have  significant  costs  and 
inconveniences  for  both  consumers  and 
industry.  For  example,  if 
implementation  is  not  completed 
effectively,  consumers  could  experience 
delayed  closings  due  to  flaws  in 
computer  systems  or  lengthy 
interactions  between  creditors  and 
settlement  agents  due  to  insufficient 
time  to  work  out  processes,  or  poor 
closing  experiences  due  to  an 
insufficient  time  to  train  industry 
personnel.  Based  upon  the  comments 
received,  the  Bureau  is  concerned  that 
some  creditors  might  seek  to  eliminate 
operational  risk  through  scaling  back  or 
discontinuing  their  lending  activities  if 
the  duration  of  the  implementation 
period  is  insufficient,  which  would  be 
harmful  to  both  consumers  and  the 
industry  and  lead  to  access  to  credit 
concerns..  As  discussed  in  part  II.E 
above,  the  Dodd-Frank  Act  establishes 
two  goals  for  the  TILA-RESPA  mortgage 
disclosure  integration:  to  improve 
consumer  understanding  of  mortgage 
loan  transactions;  and  to  facilitate 
industry  compliance  with  TILA  and 
RESPA.  Dodd-Frank  Act  sections  1098 
and  llOOA.  In  adopting  an  effective  date 
of  August  1,  2015,  the  Bureau  has 
therefore  balanced  the  imperative  to 
implement  the  new,  more  beneficial 
disclosures  as  quickly  as  realistically 
possible  with  the  need  to  minimize 
costs  and  disruptions  for  consumers  and 
industry  alike.  The  Bureau  believes,  as 
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industry  commenters  noted  above,  that 
a  reasonable  implementation  period  will 
better  ensure  that  consumers  receive  the 
full  benefits  of  the  integration  without 
disruption. 

Application  of  the  effective  date  to  all 
creditors.  The  Bureau  also  believes  that 
staggered  effectiva  dates  for  different 
sizes  of  entities  would  not  be 
practicable,  and  has  decided  not  to 
adopt  a  separate  effective  date  for  small 
entities.  Although  some  commenters 
advocated  providing  more  time  for 
small  businesses  to  come  into 
compliance  with  the  final  rule,  most 
commenters  generally  disfavored  a 
separate  effective  date.  The  Bureau  has 
concluded  that  a  separate  small  entity 
effective  date  would  not  be  practicable  « 
for  several  reasons.  First,  as  noted  by 
some  commenters,  because  small 
businesses  rely  heavily  on  third-party 
technology  providers,  a  delay  would  not 
be  very  useful.  The  Bureau  understands 
^that  small  creditors  almost  universally 
use  third-party  technology  vendors  (i.e., 

-  LOS,  document  preparation  vendors, 
etc.),  which  will  have  to  be  ready  at  the 
earliest  effective  date  even  if  there  were 
a  separate  later  effective  date  for  small 
entities,  because  such  vendors  service 
lenders  of  all  sizes.  Second,  the  Bureau 
remains  concerned  that  a  bifurcated 
implementation  period  could  be 
detrimental  to  consumers  since 
comparison  shopping  would  be 
complicated  for  consumers  during  the 
interim  period.  The  Bureau  believes  that 
providing  the  same  implementation 
period  for  all  creditors  will  allow 
consumers  to  comparison  shop  using 
the  same  disclosures  from  the  date  they 
become  effective.  The  Bureau  is 
concerned  that  consumers  will  be 
confused  if  they  have  to  compare  loans 
between  lenders  using  two  substantially 
different  sets  of  disclosures.  Third, 
information  flow  would  also  be 
complicated  for  industry  and  secondary 
market  investors  during  the  interim 
period.  In  many  cases,  as  noted  by 
commenters,  small  creditors  act  as 
correspondent  lenders  for  a  larger 
creditor,  and  small  mortgage  brokers 
provide  disclosures  for  loans  provided 
by  larger  creditors.  It  may  be  unclear 
which  disclosures  are  effective  in  such 
cases.  For  the  same  reasons,  the  Bureau 
has  decided  not  to  adopt  a  separate 
effective  date  for  housing  finance 
agencies. 

With  respect  to  the  commenters  that 
requested  a  grace  period,  delayed 
enforcement  period,  or  a  temporary 
reprieve  from  liability  after  the  effective 
date,  the  Bureau  believes  that  the 
implementation  period  for  the  final  rule 
provides  an  appropriate  and  reasonable 
implementation  schedule  that  balances 


the  importance  of  putting  new 
requirements  in  place  as  quickly  as 
possible  for  consumers  with  the  need  to 
allow  industry  sufficient  time  to 
implement  the  new  disclosure 
requirements  effectively  and  efficiently. 
Accordingly,  the  Bureau  has  decided  to 
mandate  one  effective  date,  and  not 
adopt  a  staggered  approach  that 
includes  a  grace  period,  delayed 
enforcement  period,  or  some  other  form 
of  temporary  reprieve  from  the 
requirements  to  comply  with  the  final 
rule. 

Implementation  assistance.  As  several 
industry  commenters  suggested,  the 
Bureau  intends  to  provide  guidance  to 
industry  regarding  the  implementation 
of  this  final  rule.  The  Bureau  believes 
that  guidance  in  the  form  of  plain 
language  compliance  guides,  conducting 
roundtable  meetings  with  stakeholders, 
and  other  compliance  aids  such  as 
videos  and  reference  charts,  will  assist 
industry  in  achieving  an  efficient 
implementation  of  the  final  rule.  In 
addition,  as  noted  below  in  the  section- 
by-section  analysis  of  §  1026.25,  the 
Bureau  will  continue  to  monitor  the 
GSEs’  efforts  to  finalize  their 
standardized  dataset  for  the  Closing 
Disclosure,  the  “Uniform  Closing 
Dataset  (UCD).”  The  Bureau  believes 
that  utilizafion  of  such  a  standardized 
dataset  may  enable  certain  efficiencies 
in  industry’s  implementation  of  this 
final  rule. 

However,  the  Bureau  does  not  believe 
that  a  staged  implementation  of  the  final 
rule,  or  the  Bureau’s  issuance  of  several 
iterations  of  the  rule  and  disclosures  are 
necessary,  as  some  commenters 
suggested.  The  Bureau  understands  that 
providing  guidance  through  FAQs 
throughout  the  implementation  period 
has  the  potential  to  negatively  impact 
industry’s  efficiency  in  implemertting 
the  rule  and  understands  the  experience 
of  industry  in  incorporating  FAQs 
during  its  implementation  of  HUD’s 
2008  RESPA  Final  Rule.  The  Bureau 
believes  that  an  effective  date  of  August 
1,  2015  will  allow  enough  time  for 
industry  to  analyze  and  incorporate  any 
such  guidance  or  compliance  aids  the 
Bureau  provides  and  complete 
implementation  in  an  efficient  manner. 
In  addition,  the  Bureau  believes  the 
effective  date  of  this  final  rule  will 
allow  enough  time  for  the  Bureau  to 
respond  to  stakeholder  queMions 
regarding  the  final  rule,  such  as  in 
roundtable  meetings,  and  for  industry’s 
incorporation  of  such  guidance. 

Conclusion 

For  the  aforementioned  reasons,  the 
Bureau  believes  that  an  effective  date  of 
August  1,  2015,  provides  a  reasonable 


implementation  period  that  will  ensure 
that  consumers  receive  the  full  benefits 
of.the  integration  without  disruption. 

The  Bureau  believes  that  this  effective 
date  ensures  that  the  Bureau’s  goals  in 
promulgating  the  integrated  disclosures 
will  be  achieved  and  the  overall  costs 
and  burdens  on  the  industry — and, 
ultimately,  consumers — will  be 
mitigated  most  effectively. 

The  Bureau  finds  that  this  approach 
carefully  balances  the  two  statutory 
objectives  for  the  TILA-RESPA 
mortgage  disclosure  integration  set  forth 
in  sections  1098  and  llOOA  of  the 
Dodd-Frank  Act;  to  aid  consumer 
understanding  of  mortgage  loan 
transactions;  and  to  facilitate  industry 
compliance  with  TILA  and  RESPA. 

VII.  Dodd-Frank  Act  Section  1022(b)(2) 
Analysis 

A.  Overview 

In  developing  the  final  rule,  the 
Bureau  has  considered  potential 
benefits,  costs,  and  impacts,  and  has 
consulted  or  offered  to  consult  with  the 
prudential  regulators  and  the  Federal 
Trade  Commission  regarding 
consistency  with  any  prudential, 
market,  or  sy.stemic  objectives 
administered  by  such  agencies. jiie 
Bureau  also  held  discussions  with  or 
solicited  feedback  from  the  United 
States  Department  of  Agriculture  Rural 
Housing  Service,  the  Farm  Credit 
Administration,  the  Federal  Housing 
•  Administration,  the  Federal  Housing 
Finance  Agency,  the  United  States 
Department  of  Housing  and  Urban  , 
Development,  and  the  Department  of 
Veterans  Affairs  regarding  the  potential 
impacts,  of  the  finjal  rule  on  those 
entities’  loan  programs, 

The  Bureau  is  issuing  final  rules  and 
fornjs  that  combine  the  pre¬ 
consummation  TILA  and  RESPA. 
disclosures  for  loans  subject  to  either 
law  or  to  both  laws,  pursuant  to  sections 
1032(f),  1098,  and  llOOA  of  the  Dodd- 
Frank  Act.  This  rule  finalizes  most 
aspects  of  the  proposed  rule  issued  in 
July  2012  that  implemented  section 
1032(f)  of  the  Dodd  Frank  Act.  Sections 
1098  and  llOOA  of  the  Dodd-Frank  Act, 
which  amended  RESPA  and  TILA, 
respectively,  to  mandate  the  integrated 
disclosures,  state  that  the  purposes  of 
^  the  disclosures  are  to  facilitate 


320  Specifically,  Dodd-Frank  Act  section 
1022(b)(2)(A)  calls  for  the  Bureau  to  consider  the 
potential  benefits  and  costs  of  a  regulation  to 
consumers  and  covered  persons,  including  the 
potential  reduction  of  access  by  consumers  to 
consumer  financial  products  or  services;  the  impact 
on  insured  depository  institutions  and  insured 
credit  unions  with  $10  billion  or  less  in  total  assets 
as  described  in  section  1026  of  the  Act;  and  the . 
impact  on  consumers  in  rural  areas. 
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compliance  with  the  disclosure 
requirements  of  the  statutes  and  “to  aid 
the  borrower  or  lessee  in  understanding 
the  transaction  by  utilizing  readily 
understandable  language  to  simplify  the 
technical  nature  of  the  disclosures.” 
Dodd-Frank  Act  sections  1098(2)(A), 
1100(A)(5).  The  Bureau  is  also 
implementing  several  new  disclosure 
requirements  added  to  TILA  and  RESPA 
by  the  Dodd-Frank  Act.  In  addition,  the 
Bureau  is  revising  current  regulations 
implementing  the  pre-consummation 
disclosure  requirements  of  TILA  and 
RESPA  to  improve  consumer 
understanding  of  mortgage  transactions 
and  upfront  disclosure  of  loan  costs  and 
terms,  consistent  with  the  purposes  of 
TILA  and  RESPA. 

TILA  and  RESPA  currently  require 
creditors  and  settlement  agents  to 
provide  consumers  who  apply  for 
mortgage  loans  different  but  overlapping 
disclosures  regarding  the  loan’s  terms 
and  costs.  This  duplication  has  long 
been  recognized  as  inefficient  and 
confusing  for  consumers  and  industry. 
Prior  to  the  creation  of  the  Bureau,  the 
Board  and  HUD  independently  took 
steps  to  address  these  shortcomings,  but 
neither  agency  had  the  authority  to 
combine  the  duplicative  disclosures.  On 
July  21,  2011,  the  Dodd-Frank  Act 
transferred  authority  over  TILA  and 
RESPA  to  the  Bureau.  As  noted  above, 
the  Dodd-Frank  Act  specifically  directs 
the  Bureau  to  combine  the  TILA  and 
RESPA  mortgage  disclosures. 

With  respect  to  each  major  provision 
in  the  final  rule,  the  analysis  considers 
the  benefits  and  costs  to  consumers  and 
covered  persons,  and  in  certain 
instances  considers  other  impacts.  The 
analysis  also  addresses  comments  the 
Bureau  received  on  the  proposed  Dodd- 
Frank  Act  section  1022  analysis  as  well 
as  certain  other  comments  on  the 
benefits  or  costs  of  provisions  of  the 
proposed  rule  when  doing  so  is  helpful 
to  understanding  the  Dodd-Frank  Act 
section  1022  andysis.  Comments  that 
mentioned  the  benefits  or  costs  of  a 
provision  of  the  proposed  rule  in  the 
context  of  commenting  on  the  merits  of 
that  provision  are  addressed  in  the  ' 
section-by-sectiou  analysis  of  that 
provision  above.  In  this  respect,  the 
Bureau’s  analysis  under  Dodd-Frank  Act 
section  1022  is  not  limited  to  the 
discussion  in  this  part  VII  of  the  final 
notice.  No  new  datasets  were  used  in 
analyzing  the  impact  of  the  rule,  aside 
firom  more  current  versions  of  HMDA 
and  Call  Reports  data. 

B.  Economic  Overview  and  Provisions 
To  Be  Analyzed 

In  this  section  of  the  1022  analysis, 
the  Bureau  presents  a  concise,  high- 


level  overview  of  the  costs  and  benefits 
discussed  in  the  remainder  of  the 
analysis  and  a  brief  response  to  the 
major  comments  received  with  respect 
to  the  1022  analysis  that  accompanied 
the  proposed  rule.  This  overview  is  not 
intended  to  capture  all  details  and 
nuances  that  are  provided  both  in  the 
rest  of  the  1022  analysis  and  in  the 
section-by-section  analysis  in  the 
preamble,  but  rather  to  provide  an 
overview  of  the  major  costs  and  benefits 
of  the  rule. 

1.  Major  Benefits  of  the  Rule 

The  major  benefits  of  the  rule  stem 
from  two  key  consequences  of  the  rule. 
The  first  consequence'  is  disclosure  of 
the  terms  of  the  transaction,  including 
loan  terms  and  pricing  and  other  costs, 
that  is  easier  to  understand  and  that  is 
potentially  provided  to  the  consumer 
earlier  in  the  process  than  is  true 
today.321  In  the  Bureau’s  quantitative 
testing,  subjects  who  were  given  the 
proposed  disclosures  answered  79.3 
percent  of  questions  correctly,  versus 
64.5  percent  with  the  existing  forms,  a 
14.8  percentage  point,  statistically 
significant,  overall  improvement.^zz  As 
discussed  in  section  III,  for  certain 
important  elements,  the  improvement 
was  substantially  greater.  The  second 
consequence  of  the  rule  that  produces 
major  benefits  is  ensuring  that  the 
consumer  receives  the  Closing 
Disclosure  at  least  three  business  days 
in  advance  of  consummation  and  in  a 
format  that  tracks  the  Loan  Estimate  and 
thus  facilitates  easy  comparison. ^23  This 
permits  consumers  to  compare  their 
estimated  and  final  loan  terms  and 
costs,  with  sufficient  time  to  identify 
discrepancies  between  the  Loan 
Estimate  and  actual  terms  of  the 
transactions  and  without  the  pressure  of 
doing  so  at  the  closing  table. 

Together,  these  aspects  of  the  rule 
will  benefit  consumers  by  enabling 
them  to  choose  loans'that  are  better  for 
them  in  terms  of  price  or  loan  features 
and  to  know  whether  they  actually  get 
the  price  and  loan  terms  that  they 
expected  when  they  decided  which  loan 
to  take  out.  The  improved  disclosure 
will  also  give  consumers  a  greater 
incentive  to  shop  for  loan  terms  as  they 
will  be  better  able  to  compare 
competing  offers.  And,  the  Loan 
'Estimate  and  Closing  Disclosure  will 


See  Kleima9n  Testing  Report  and  Kleimann 
Quantitative  Study  Report  for  more  details. 

322  Sgg  Kleimann  Quantitative  Study  Report  at  41. 

323  While  some  of  the  amounts  in  the  form  might 
still  change  in  the  last  three  days,  consumer  will 
have  at  least  three  days  to  consider  the  loan  type, 
the  length  of  the  loan,  APR  (up  to  l/8th  of  a 
percentage  point),  and,  if  it  is  one  of  the  terms,  a 
prepayment  penalty. 


provide  consumers  with  more  easily 
understandable  information  about  the 
settlement  services  associated  with  the 
loan  and  which  settlement  services  they 
can  shop  for.  Therefore,  this  rulemaking 
might  mitigate  two  problems  in  the 
current  real  estate  market:  Insufficient 
amount  of  shopping  by  consumers  for 
loans  and  also  for  settlement  services 
(mitigated  because  the  disclosures  are 
easier  to  understand,  and  thus 
compare)  ^^4  and  consumers  not  having 
sufficient  time  to  ask  questions, 
negotiate  with  respect  to  terms  that  have 
changed,  and  otherwise  adjust  the  loan 
terms  or  settlement  costs  prior  to 
consummation  (mitigated  by  the  clearer 
and  more  informative  early  and  closing 
•disclosures,  and  the  three-business-day 
waiting  requirement). 

Quantifying  these  benefits  is  difficult, 
as  the  size  of  each  particular  effect 
cannot  be  kncTwn  in  advance.  Small 
changes  in  behavior,  however,  can  have 
very  large  aggregate  effects,  given  the  , 
size  of  individual  mortgage  transactions 
and  the  size  of  the  entire  mortgage 
market. 

For,  example,  consider  a  hypothetical 
example  of  a  small  share  of  consumers 
obtaining  slightly  less  expensive 
mortgage  loans,  either  by  making  better 
choices  with  regard  to  the  loan  they 
choose  or  because  the  improved 
comparability  of  the  form  encourages 
them  to  shop  more.  If  the  new 
disclosures  only  affect  ten  percent  of 
borrowers,  and  only  lower  their  interest 
rates  by  .125%  (1/8  of  a  percentage 
point,  the  smallest  typical  unit  of  price 
difference  in  the  mortgage  market),  this 
would  lead  to  an  annual  saving  of 
$1,250,000,000  for  mortgage  borrowers 
once  all  mortgages  have  been  originated 
with  the  integrated  disclosures  and 
assuming  total  outstanding  mortgage 
balances  were  to  remain  at  their  current 
level  of  roughly  ten  trillion  dollcirs. 

The  ability  of  increased  shopping  to 
reduce  consumer  costs  has  been 
demonstrated  empirically.  For  example, 
one  recent  study  found  that  consumers 
financing  a  $200,000  loan  save  $2,700 
on  average  by  shopping  at  four  brokers 
instead  of  shopping  at  two.^zs  African- 
American  consumers  and  consumers 
with  low  education  and/or  a  low  credit 
score  shopping  for  a  loan  of  the  same 
amount  save  even  more  on  average.^ze 

Moreover,  if  a  significant  number  of 
borrowers  were  to  increase  their  amount 
of  shopping  and  to  shop  more 
effectively,  this  might  increase 


32*  Beales,  Howard,  Richard  Craswell,  and  Steven 
Salop.  “Information  Remedies  for  Consumer 
Protection.”  The  American  Economic  Review  71.2 
(1981)  at  410-413. 

325  Woodward  and  Hall  (2012). 

326  Id. 
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competition  in  the  mortgage  loan  market 
and  lead  to  lower  prices  for  all 
consumers.  The  Bureau  does  not 
possess,  and  is  not  aware  of,  any  data 
that  would  allow  it  to  quantify  with  any 
precision  the  number  of  borrowers  who 
would  engage  in  incremental  shopping 
or  the  effect  such  shopping  would  have 
in  reducing  the  interest  rate  that 
borrowers  otherwise  would  pay.327  xhe 
Bureau  notes  that  there  were  roughly  • 
7,600,000  covered  mortgage  transactions 
in  2011,  with  a  total  dollar  volume  of 
$1,280,000,000,000,328  Each  basis  point 
of  reduction  in  average  interest  cost  to 
consumers  would  therefore  translate 
into  total  consumer  savings  of 
$128,000,000  per  year. 

Similarly,  consumers  will  benefit  if 
the  improved  disclosures  encourage  or 
enable  greater  shopping  for  settlement 
services.  While  the  benefits  of  shopping 
for  closing  services  are  hard  to  quantify, 
if  only  ten  percent  of  consumers  lower 
their  closing  costs  by  ten  percent  by 
shopping  for  some  of  their  settlement 
services,  this  would  result  in 
approximately  $24  of  savings  per 
transaction  on  average,329  or 
approximately  $168,000,000  per  year  in 
consumer  benefits.^^o  And  again,  as 
with  mortgage  pricing  generally,  there 
may  be  further  benefits  that  could  flow 
from  more  consumers  shopping  for 
closing  services,  which  would  likely 
make  the  closing  service  market  more 
competitive,  resulting  in  spillover 
benefits  even  to  the  non-shoppers.  At  a 
pace  of  7,600,000  covered  mortgage 
transactions  per  year,  each  dollar  of 
reduction  in  average  closing  costs 
would  translate  into  $7,600,000  in 
consumer  savings. 

Better  informed  consumers  might  pick 
not  only  cheaper  loans,  but  also  loans 
with  characteristics  that  better  fit  their 


327  The  magnitude  of  such  an  impact  would 
depend,  in  addition  to  the  shopping  effects,  on  the 
current  state  of  competition  in  the  mortgage  market. 

32*  Moody's  Analytics,  Credit  Forecast  2012 
(2012)  (“Credit  Forecast  2012”),  available  at 
hUp://\v\vw.economy.coni/default.asp  (reflects  first- 
lien  mortgage  loans)  (data  service  accessibly  only 
through  paid  subscription). 

329  The  Bureau  assumes  that  closing  costs  are 
$2,400,  based  on  a  recent  survey  by  Bankrate.com, 
available  at  http://www.bankrate.com/finance/ 
mortgages/closing-costs/closing-costs-by-state.aspx. 
In  this  hypothetical  scenario,  10%  of  consumers 
would  save  $240  each.  This  is  consistent  with  a 
recent  study  by  HUD  and  the  Urban  Institute, 
indicating  that  borrowers  could  save  hundreds  of 
dollars  by  shopping  for  title  services  and  title 
insurance.  See  U.S.  Dep’t  of  Hous.  &  Urban  Dev. 
£md  The  Urban  Inst.,  What  Explains  Variation  in 
Title  Charges?  A  Study  of  Five  Large  Markets 
(2012),  available  at  http://www.huduser.org/portat/ 
publications/hsgfin/title_charges_2012.htmt  (HUD 
Title  Charge  Study). 

33"  Consumers  can  only  shop  for  some  of  the 
services,  and  the  10%  savings  number  is  chosen  to 
reflect  that. 


needs.  Other  consumers  may  decide  to 
forgo  a  mortgage  completely  after 
receiving  better  information  about  the 
costs  and  risks  of  the  mortgages  for 
which  they  qualify.  Again,  the  benefits 
of  this  effect  are  difficult  to  measure 
precisely,  but  they  would  appear  to  be 
potentially  substemtial  in  terms  of 
economic  harm  averted  for 
homeowners.  Some  of  the  loans  that 
were  made  in  the  housing  bubble  that 
led  to  the  mortgage  crisis  showcase  the 
potential  harmful  consequences  of 
consumers  choosing  loans  that  are  not  a 
good  fit  for  them.  Taking  out  a  loan  that 
is  a  poor  match  for  the  consumer’s  need 
can  have  a  devastating  effect  on  that 
homeowner  and  his  or  her  family;  the 
monetary  costs  alone  are  estimated  at 
$7,200,331  In  addition,  research  has 
consistently  shown  that  each 
foreclosure  has  a  number  of  externalities 
that  will  have  a  negative  effect  on  the 
other  homeowners  in  the  vicinity  either 
through  the  displacement  of  demand 
that  otherwise  would  have  increased  the 
neighborhood  prices,  reduced 
valuations  of  future  sales  if  the  buyers 
and/or  the  appraisers  are  using  the  sold 
foreclosed  property  as  a  comparable, 

vandalism,  and  disinvestment.332 

Furthermore,  as  the  recent  financial 
crisis  demonstrates,  the  economy  as  a 
whole  can  suffer  grave  harm  if  enough 
consumers  find  themselves  in 
unaffordable  mortgages.  For  a  fuller 
discussion  of  the  cost  and  impact  of  the 
recent  financial  crisis,  see  section  ll.A 
above. 

In  addition  to  the  benefits  that  may 
result  from  the  new  initial  disclosures, 
the  new  closing  disclosures  also  may 
benefit  consumers  in  several  ways.  First, 
the  new  disclosures  have  the  potential 

jj; 

33’  http://www.mortgagenewsdaily.coiiAi^y22008_ 
Foreclosure jCosts.asp.  1  ^0  0-' 

332  There  are  sdveral  papers  documenting  various 
magnitudes  of  the  negative  effect  on  the  nearby 
properties.  Data  in  Massachusetts  from  1987  to  2009 
indicate  that  aside  from  a  27%  reduction  in  the 
value  of  a  house  (possibly  due  to  losses  associated 
with  abandonment),  foreclosures  lead  to  a  1% 
reduction  in  the  value  of  every  other  house  within 
5  tenths  of  a  mile.  See  John  Y.  Campbell,  Stefano 
Giglio,  and  Parag  Pathak,  Forced  Sales  and  House 
Prices,  American  Economic  Review  101(5)  (2011), 
abstract  available  at:  http://www.aeaweb.org/ 
articles. php?dei=10.1257/aer.l01. 5.2108.  Data  from 
Fannie  Mae  for  the  Chicago  MSA,  show  that  a 
foreclosure  within  0.9  kilometers  can  decrease  the 
price  of  a  house  by  as  much  as  8.7%,  however  the 
magnitude  decreases  to  under  2%  within  five  years 
of  the  foreclosure.  See  Zhenguo  Lin,  Eric 
Rosenblatt,  and  Vincent  VV.  Yao.  “Spillover  Effects 
of  Foreclosures  on  Neighborhood  Property  Values,” 
The  Journal  of  Real  Estate  Finance  and  Economics, 
2009,  38(4),  387—407.  Similarly,  data  from  a 
Maryland  dataset  for  2006-2009  show  that  a 
foreclosure  results  in  a  28%  increase  in  the  default 
risk  to  its  nearest  neighbors.  See  Charles  Towe  and 
Chad  Lawley,  2011,  “The  Contagion  Effect  of 
Neighboring  Foreclosures,”  SSRN  Working  Paper 
1834805. 


to  make  closings  more  efficient,  and 
savings  to  creditors  and  settlements 
agents  from  a  more  efficient  closing 
process  likely  will  be  almost  fully 
passed  through  to  consumers.  The 
potential  efficiency  gains  come  from 
covered  persons  spending  less  time 
explaining  the  disclosure  to  the 
consumer  because  the  new  Closing 
Disclosure  is  easier  to  understand  and 
compare  to  the  Loan  Estimate  and 
because  the  new  Closing  Disclosure  will 
he  received  three  business  days  in 

advance  of  consummation.333  por  these 

reasons,  the  Bureau  believes  that  the 
rule  could  save  up  to  half  an  hour  of  a 
covered  person  employee’s  time  or  $17 
per  closing.334  At  a  pace  of  7,600,000 
covered  mortgage  transactions  per  year, 
the  rule  could  result  in  saving 
$130,000,000  per  year.  The  Bureau 
believes  that  most  of  these  savings  are 
likely  to  be  passed  on  to  consumers 
since  these  are  marginal  savings  on  each 
transaction. 

Second,  because  of  the  format  and 
timing  of  the  new  Closing  Disclosure, 
consumers  may  well  be  better  able  to 
identify  discrepancies  between  the  final 
costs  and  estimated  costs  and  may  as  a 
result  be  more  likely  to  question  and 
negotiate  with  respect  to  these  changes. 
The  magnitude  of  this  benefit  will 
depend  on  the  extent  to  which  there  are 
cost  increases  today  and  the  frequency 
wfth  which  consumers  are  able  to 
successfully  negotiate  reductions  in 
such  changes.  The  Bureau  is  unable  to 
quantify  either  of  these  effects,  but  as 
noted  above  eacji^  (dollar  in  per- 
transcRjJion  averj^ge  sayjpgs  translates 
int(i>;$’7!.P00,000  in.^ggregate  consumer 
saviiigs.  •  .,'M  n  . 

2.  Major  Costs  of  the  Rule  ' 

The  major  costs  of  the  rule  are  one¬ 
time  costs,  primarily  labor  costs,  that 


333  Research  Indicates  that  cognitive  processes 
take  more  time  when  evaluating  changes  in  terms. 
See.  e.g.,  Christopher  Chabris  et  at.,  The  Allocation 
of  Time  in  Decision-Making,  Journal  of  the 
European  Economic  Association  (2009)  (decision¬ 
makers  spend  more  time  on  decisions  when  their 
estimates  of  the  value  of  the  best  option  is  closer 
to  the  estimate  of  the  value  of  the  next  best  option); 
Mieneke  W.H.  Weenig  and  Marleen  Maarleveld, 

The  Impact  of  Time  Constraint  on  Information 
Search  Strategies  in  Complex  Choice  Tasks.  Journal 
of  Economic  Psychology  (2002)  (in  complex  choice 
tasks,  screening  is  based  on  fewer  attributes  when 
time  pressure  is  imposed): 

33<  Based  on  an  estimate  of  settlement  agent  total 
compensation  of  $34  per  hour.  Based  on  201 1Q4 
weekly  wages  in  the  title  abstract  and  settlement 
industry  from  the  Bureau  of  Labor  Statistics  series 
ENUUS000405541191,  assuming  40  hours  worked 
per  week  and  that  66.6  percent  of  compen.sation  is 
wage  compensation. 
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creditors  and  settlement  agents 
will  incur  to  update  systems  and 
procedures  to  comply  with  the  rule.^^^ 
The  bulk  of  the  costs  imposed  on 
creditors  by  the  final  rule  are  costs 
associated  with  implementing  new 
processes  necessary’  for  compliance  with 
the  new  integrated  disclosure 
requirements.  These  include:  training 
staff,  coordinating  with  settlement 
agents,  changing  processes  to  ensure 
that  consummation  is  not  delayed  due 
to  the  three-business-day  waiting 
period,  software  testing, 
troubleshooting,  and  ensuring  smooth 
system  functioning  across  different 
software  programs.  The  Bureau  believes 
that  the  cost  of  updating  software  will 
fall  largely  on  software  vendors,  on 
which  the  vast  majority  of  creditors 
rely.338  Yjje  Bureau  believes  that  the 
ongoing  costs  of  complying  with  the 
regulation  will  not  exceed  the  costs  of 
complying  with  the  existing  regulations, 
and  therefore  that  the  additional 
ongoing  cost  of  this  regulation  is  zero. 

Because  the  costs  of  the  regulation  are 
one-time  investments,  firms  are 
expected  to  amortize  this  cost  over  a 
period  of  years.  In  this  analysis  the 
Bureau  amortizes  all  costs  over  five 
years,  using  a  si.Tiple  straight-line 
amortization.  The  Bureau  estimates  that 
the  one-time  costs  to  creditors  of 
complying  with  the  rule  are 
approximately  $207,000,000  per  year  for 
five  years.  This  is  approximately  $27 
per  covered  transaction,  at  the  2011 
annual  rate  of  originations.^’®  In 

33SForthe  purposes  of  this  section,  the  Bureau 
examines  creditors  and  mortgage  brokers  together. 
Mortgage  brokers  are  likely  to  incur  costs,  including 
training  costs,  similar  to  the^bsts  that  creditors  will 
incur  for  their  loan  o^ftvers.  The  Bureau  estnmtes 
the  number  of  loan  officers  involved  in  rule 
implementation  based  on  the  number  of  .Mi  ’ 
applications  and  originations  that  eacl\cre4Btv! 
processes.  Thus,  some  of  the  staff  included  in  the 
Bureau's  estimate  of  loan  officers  are  actually 
mortgage  brokers,  and  thus  their  costs  of  complying 
are  included  in  these  calculations,  including,  for 
example,  the  training  cost  of  8  hours  (ler  loan 
officer. 

As  used  here,  “settlement  agent"  includes 
anyone  who  can  conduct  the  settlement,  including 
attorneys  or  escrow  companies  in  several  states. 

Some  service  providers,  such  as  software 
vendors,  will  incur  costs,  as  well,  as  they  update 
their  products  to  comply  with  the  final  rule,  but 
these  are  not  covered  persons  for  the  purposes  of 
this  analysis. 

Some  of  the  SERs  reported  that  they  expect 
vendors  to  pass  through  the  cost  of  updating 
software  to  their  clients.  However,  the  Bureau  is  not 
aware  of  this  happening  in  connection  with  the 
Januaiy’  2013  rules.  Moreover,  there  is  a  strong 
argument  grounded  in  standard  economic  theory 
suggesting  that  vendors  should  not  pass  through 
any  of  these  costs  to  their  clients.  Moreover,  the 
Bureau  believes  that  many  vendor  contracts  are 
structured  in  a  way  that  vendors  would  not  be  able 
to  pass  through  any  cost  increase  due  to  a 
regulation-related  software  update  such  as  this  one. 

^*®Note  that  these  costs  are  fixed.  The  Bureau 
assumes  that  creditors  are  profit  maximizing  and 


comparison,  average  creditor  profits 
firom  originating  a  mortgage  were 
approximately  $1,100  per  transaction  in 
2011  Q4.’'*“  As  noted  above,  almost  all 
of  the  costs  to  creditors  are  allocations 
of  the  labor  costs  associated  with  the 
employees  who  will  perform  the 
implementation  work.  It  is  possible  that 
some  of  the  employees  involved  in 
implementation  will  be  current 
employees  assigned  to  implementation 
related  tasks  as  part  of  their  regular, 
ongoing  job  responsibilities,  so 
creditors’  out-of-pocket  costs  might  be 
less  than  estimated  above.  The  Bureau 
estimates  that  affected  employees  will 
spend  three  percent  of  their  paid  time 
on  implementation  of  the  rule  during 
the  approximately  18  months  of 
implementation,  with-many  affected 
employees  spending  less  time  than  this 
and  a  few  spending  a  larger  share  of 
their  time  on  implementation. 

Settlement  agents  will  also  incur  costs 
of  new  process  implementation. 
Amortized  over  five  years,  settlement 
agents’  costs  are  approximately 
$67,800,000  per  year  or  $9  per  covered 
transaction.  Almost  all  of  these  costs  are 
also  allocated  labor  costs.  It  is  possible 
that  some  of  the  employees  involved  in 
implementation  will  be  current 
employees  assigned  to  implementation 
related  tasks  as  part  of  their  regular, 
ongoing  job  responsibilities,  so 
creditors’  out-of-pocket  costs  might  be 
less  than  estimated  above.  The  Bureau 
estimates  that  the  share  of  the  affected 
employees’  time  devoted  to  this  one¬ 
time  implementation  cost  of  the  rule 
during  the  approximately  18  months  of 
implementation  is  less  than  four 
percent. 

As  noted  above,  the  significant  costs 
incurred  by  covered  persons,  both 
creditors  and  settlement  agents,  are  one¬ 
time  impletnentation  costs.  The  Bureau 
believes  that  the  ongoing  costs  of  the 
rule  are  negligible,  relative  to  existing 
regulatory  requirements,  and  that  there 

will  not  pass  through  these  costs  to  consumers.  Ta 
the  extent  that  this  assumption  is  not  satisfied,  the 
Bureau  believes  that  the  pass-through  will  be 
minimal.  While  the  Bureau  does  not  believe  that 
this  will  occur  and  does  not  have  any  evidence 
suggesting  that.  While  it  is  theoretically  possible 
that  some  creditors  may  exit  the  mortj^ge  market 
solely  due  to  the  final  rule,  the  Bureau  is  not  aware 
of  any  evidence  supporting  this  and  does  not 
believe  it  will  occur.  Even  if  this  were  to  occur,  the 
Bureau  believes  that  there  will  be  a  sufficient 
number  of  creditors  left  in  the  market  to  ensure  that 
there  is  at  most  a  minimal  increase  in  prices. 

lylortgage  Bankers  Association.  “MBA:  Fourth 
Quarter  Mortgage  Banker  Production  Profits  Decline 
Despite  Higher  Origination  Volumes.”  5  April  2012. 
Available  at  http://www.inortgagebankers.org/ 
NewsandMedia/PressCenter/80399.htm.  Note  that 
profit  per  origination  reported  in  this  quarterly 
survey  increased  since  then,  but  the  Bureau  uses 
the  Q4  2011  number  to  be  consihent  with  the  201 1 
HMDA  data  used  throughout  the  analysis. 


may  be  ongoing  net  savings  for  covered 
persons  due  to  fewer  different  forms  and 
lower  paperwork  burden,  including  the 
incorporation  of  the  ECOA  Appraisal 
notification  and  the  RESPA  servicing 
application  disclosure  into  the  Loan 
Estimate.  To  the  extent  these  savings 
occur,  a  portion,  if  not  all,  of  them 
might  be  passed  through  to  consumers. 

To  the  extent  that  consumers  shop 
more  and  to  the  extent  that  reduces 
prices  in  the  market,  creditors  and 
providers  of  settlement  services  listed  in 
the  Loan  Estimate  will  lose  some  of  the 
markup  on  their  products.  Thes.e  costs 
likely  will  be  alleviated,  however,  by 
more  consumers  entering  the  market  if 
this  price  decrease  materializes.  Again, 
to  the  extent  that  this  price  decrease 
occurs,  relatively  inefficient  creditors 
and  service  providers  are  likely  to  lose 
market  share  to  the  more  efficient 
creditors  and  service  providers.  While 
that  is  a  cost  to  the  less  efficient  entities, 
this  is  arguably  a  benefit  to  the  market 
overall.  The  Bureau  does  not  possess 
and  is  not  aware  of  any  data  that  would 
let  it  quantify  these  costs,  over  and 
above  the  hypothetical  scenarios 
described  above. 

In  addition  to  mandating  integration 
of  the  TILA  and  RESPA  disclosure 
requirements,  the  Dodd-Frank  Act 
added  additional  mortgage  loan 
disclosure  requirements  to  TILA.  The 
Bureau  has  decided  to  implement  most 
of  these  additional  requirement  in  the 
final  rule — as  part  of  the  integrated 
disclosures  where  possible,  and  in 
separate  disclosure  forms  where 
necessary.  If  these  additional 
requirements  were  implemented 
separately,  the  aggregated  cost  of  the 
multiple  rules  may  have  been  greater 
than  the  cost  of  this  final  rule.  The 
separate  disclosure  forms  (the  Post- 
Consummation  Escrow  Cancellation 
Notice  and  the  Partial  Payment  Policy 
disclosure)  will  be  relatively  low  cost  to 
implement  due  to  the  fact  that  the 
creditors  will  be  revamping  their 
origination  processes  in  order  to  be  able 
to  provide  the  Loan  Estimate  and  the 
Closing  Disclosure.  Since  the  Bureau 
believes  that  the  marginal  cost  of 
implementing  the  separate  forms  is 
insignificant  given  that  the  creditors  and 
the  vendors  are  already  responsible  for 
changing  their  processes  for  the 
combined  TILA  and  RESPA  forms,  the 
Bureau  concentrates  this  analysis  on  the 
costs  of  implementing  the  combined 
forms. 

3.  Comments  on  the  Impact  Analysis  in 
the  Proposed  Rulemaking 

Comments  received  in  response  to  the 
proposed  rule  that  are  relevant  to  this 
1022  analysis  mainly  addressed  (i)  the 
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proposed  changes  to  the  APR  definition, 
(ii)  the  proposed  requirement  that 
records  be  maintained  in  electronic, 
machine-readable  format,  (iii)  the 
proposed  requirement  for  a  new  Closing 
Disclosure  and  new  three-business-day 
waiting  period  if  there  were  non-trivial 
changes  in  closing  costs  after  the 
Closing  Disclosure  is  provided  to  the 
borrower,  and  (iv)  the  impact  of  the 
proposed  rule  on  settlement  agents.  As 
noted  above,  the  Bureau  has  decided  not 
to  finalize  the  proposed  APR  and 
machine-readable  provisions  and  the 
Bureau  has  narrowed  the  circumstances 
in  which  a  new  Closing  Disclosure  and 
new  three-business-day  waiting  period 
is  required.  With  respect  to  the  impact 
on  settlement  agents,  the  Bureau* 
addresses  these  comments  in  section  E 
•below.  A  number  of  commenters 
addressed  other  elements  of  the 
proposed  1022  analysis,  and  these 
likewise  are  addressed  in  section  E 
below. 

Commenters  frequently  asserted  that 
the  costs  of  implementing  the  regulation 
will  ultimately  fall  on  borrowers.  The 
Bureau  disagrees.  Assuming  that  all  of 
the  business  entities  are  profit- 
maximizing,  standard  microeconomic 
theory  implies  that  any  fixed  costs 
should  not  be  passed  through  to  the 
consumer  of  the  product. 

A  land  title  association’s  comment 
included  an  economic  study  of  some 
aspects  of  the  proposed  rule.  The  study 
assumed  without  more  that  because 
certain  costs  are  currently  adjusted 
within  three  business  days  of 
consummation,  the  same  costs  will  be 
adjusted  within  three  business  days  of 
consummation  at  the  same  frequency 
even  after  the  final  rule  takes  effect.  The 
study  then  proceeded  to  quantify-costs 
of  the  rule  as  proposed  to  consumers 
and  to  the  economy  in  general.  Some  of 
the  sources  of  crucial  assumptions  were 
not  cited,  such  as  the  assumption 
described  above,  making  it  difficult  to 
evaluate  the  study’s  conclusions. 
Moreover,  the  study  was  based  on  the 
broad  “redislosure  triggers”  provided 
for  in  the  proposed  rule.  Given  that  the 
triggers  for  redisclosure  have  been 
considerably  narrowed  in  the  final  rule 
(§  1026.19(f)(2)(i)  and  (ii)),  aspects  of  the 
study  based  on  the  proposed  triggers  are 
no  longer  relevant.  As  a  result  of  these 
numerous  deficiencies,  the  Bureau  was 
not  able  to  rely  on  the  study  in 
preparing  this  final  1022  analysis. 


Note  that  effectively  non-profit  entities 
compete  in  the  same  market  and  will,  at  least  to 
some  extent,  follow  the  same  pattern  of  behavior. 


4.  Major  Provisions  To  Be  Analyzed 

The  analysis  below  considers  the 
benefits,  costs,  and  impacts  of  the 
following  major  provisions  of  the  final 
rule; 

1.  The  integration  of  the  initial  and 
closing  disclosures  (the  Loan  Estimate 
and  Closing  Disclosure,  respectively): 

2.  The  definition  of  the  term 
“application”; 

3.  Permissible  changes  to  settlement 
costs  and  redisclosure  of  initial 
disclosures: 

4.  Provision  of  the  Closing  Disclosure; 
and 

5.  Implementation  of  certain  new 
disclosures  mandated  by  the  Dodd- 
Frank  Act. 

With  respect  to  each  major  provision, 
the  analysis  considers  the  benefits, 
costs,  and  impacts  to  consumers  and 
covered  persons.  The  analysis  also 
addresses  certain  alternative  provisions 
that  were  considered  by  the  Bureau  in 
the  development  of  the  final  rule,  but 
were  not  adopted. 

C.  Baseline  for  Analysis 

Section  1022  of  the  Dodd-Frank  Act 
permits  the  Bureau  to  consider  the 
benefits  and  costs  of  the  final  rule  solely 
compared  to  the  state  of  the  world  in 
which  the  statute  takes  effect  without  an 
implementing  regulation.  As  in  the 
analysis  published  with  the  proposed 
rule,  and  to  provide  the  public  better 
information  about  the  benefits  and  costs 
of  the  statute,  however,  the  Bureau  has 
chosen  to  evaluate  the  benefits,  costs, 
and  impacts  of  the  major  provisions  of 
the  final  rule  against  a  pre-statutory 
baseline.  That  is,  the  Bureau’s  analysis 
below  considers  the  benefits,  costs,  and 
impacts  of  the  relevant  provisions  of  the 
Dodd-Frank  Act  combined  with  the 
final  rule  implementing  those 
provisions  relative  to  the  regulatory 
regime  that  pre-dates  the  Dodd-Frank 
Act  and  remains  in  effect  until  the  final 
rule  takes  effect.  ^42  The  baseline 
considers  economic  attributes  of  the 
relevant  market  and  the  existing 
regulatory  structure.  The  Bureau  has  not 
received  any  comments  on  the  baseline 
used. 

D.  Coverage  of  the  Final  Rule 

The  final  rule  requires  provision  of 
the  integrated  disclosures  for  closed-end 
consumer  credit  transactions  secured  by 
real  property,  other  than  reverse 


^■*2  The  Bureau  has  chosen,  as  a  matter  of 
discretion,  to  consider  the  benefits  and  costs  of 
those  provisions  that  are  required  by  the  Dodd- 
Frank  Act  in  order  to  better  inform  the  rulemaking. 
The  Bureau  has  discretion  in  future  rulemakings  to 
choose  the  relevant  provisions  to  discuss  and  to 
choose  the  mo^t  appropriate  baseline  for  that 
particular  rulemaking. 


mortgages  sybject  to  §  1026.33.  As 
discussed  in  the  section-by-section 
analysis  of  §  1026.19  above,  the  Dodd- 
Frank  Act  generally  directs  the  Bureau 
to  establish  an  integrated  disclosure  for 
“mortgage  loan  transactions”  that  are 
“subject  to  both  or  either  provisions  of’ 
RESPA  sections  4  and  5  and  TILA.  TILA 
and  RESPA  differ  in  the  types  of 
transactions  to  which  their  respective 
disclosure  requirements  apply  .'The 
scope  of  the  integrated  disclosure 
provisions  reconciles  these  differences, 
recognizing  that  certain  transaction 
types  may  be  inappropriate  for  the 
integrated  disclosures. 

Notably,  the  integrated  disclosure 
provisions  of  the  final  rule- do  not  apply 
to  reverse  mortgages  and  HELOCs, 
which  are  within  the  statutory  scope  of 
TILA  and  RESPA,  because  those 
transactions  are  fundamentally  different 
from  other  types  of  mortgage  credit 
since  they  do  not  amortize  in  the  same 
way  as  closed-end,  forward  mortgage 
loans.  The  integrated  disclosure 
provisions  also  do  not  apply  to 
dwellings  that  are  not  secured  by  real 
property,343  which  are  subject  to  TILA 
but  not  Respa,  or  to  creditors  that 
originate  fewer  than  five  loans  in  a  year, 
which  are  subject  to  RESPA  but  not 
TILA.  The  integrated  disclosure 
provisions  do,  however,  apply  to 
construction-only  loans,  vacant-land 
loans,  and  loans  secured  by  25  acres  or 
more,  although  these  transactions  are 
currently  exempt  from  RESPA  coverage, 
because  the  Bureau  believes  that 
excluding  these  transactions  would 
deprive  consumers  of  the  benefit  of 
enhanced  disclosures. 

E.  Potential  Benefits  and  Costs  to 
Consumers  and  Covered  Persons 

1.  Integrated  Initial  and  Closing 
Disclosures 

The  final  rule  requires  that  the  Loan 
Estimate  be  provided  to  consumers  no 
later  than  three  business  days  after 
receipt  of  the  consumer’s  application,  to 
replace  the  early  TILA  disclosure  and 
RESPA  GFE,  and  that  the  Closing 
Disclosure  be  received  by  consumers  at 
least  three  business  days  prior  to 
consummation,  to  replace  the  final  TILA 
disclosiu-e  and  RESPA  settlement 
statement.  As  discussed  above,  TILA 
authorizes  the  Bureau  to  publish  model 
forms  for  the  TILA  disclosures,  while 
RESPA  authorizes  the  Bureau  to  require 


One  alternative  considered  by  the  Bureau  was 
to  include  chattel  loans,  such  as  those  for 
manufactured  housing  not  inclusive  of  land,  but 
due  to  the  differences  in  the  informational  elements 
required  in  chattel  lending  compared  to  the 
informational  requirements  of  lending  secured  by 
real  property  or  a  dwelling,  chattel  loans  are  not 
covered  by  the  final  rule. 
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the  use  of  standard  forms.  T^e  final  rule 
requires  the  use  of  standard  Loan 
Estimate  and  Closing  Disclosure  forms 
for  mortgage  loan  transactions  that  are 
subject  to  RESPA  and  TILA.  For 
transactions  that  are  subject  only  to 
TILA,  however,  the  forms  are  not 
required.  Rather,  consistent  with  the 
provisions  of  that  statute,  the  forms  are 
model  forms.  The  final  rule  also 
incorporates  prior  informal  guidance 
regarding  compliance  with  HUD’s  2008 
RESPA  Final  Rule  into  Regulation  Z  and 
official  commentary,  as  necessary  and 
appropriate. 

In  considering  the  benefits  and  costs 
of  the  Loan  Estimate  and  Closing 
Disclosure,  the  Bureau  notes  that  most 
of  the  costs  associated  with  the  final 
rule  will  likely  be  one-time  costs 
associated  with  adjusting  to  the  new 
requirements,  while  the  benefits  will 
persist  over  time.  The  Bureau  believes 
that  because  these  disclosures  may  lead 
to  consumers  making  more  informed 
choices,  some  of  them  may  obtain 
mortgages  that  are  lower  cost,  or  in 
some  other  way  preferable,  than  the 
mortgages  they  would  obtain  otherwise. 
Consumers  may  also  decide  not  to  take 
out  a  mortgage  at  all  if,  given  sufficient 
information,  they  decide  that  it  is  not  in 
their  interest. 

a.  Benefits  to  Consumers 

1.  The  Loan  Estimate.  The  integration 
of  the  early  TILA  disclosure  and  the 
RESPA  GFB  into  the  Loan  Estimate  will 
have  several  benefits  for  consumers.  The 
Kleimann  Quantitative  Study  Report 
shows  that  the  Loan  Estimate  will 
facilitate  better  consumer  understanding 
of  the  loan  terms  and  closing  costs  of 
possible  loans  thap  do  the  current 
disclosures.  The  Loem  Estimate  will  also 
make  it  easier  for  consumers  to  compare 
different  loans,  either  different  products 
finm  a  single  creditor  or  loans  from 
different  creditors  than  can  be  done  , 
with  the  current  disclosures.  In 
addition,  the  harmonization  of  the  Loan 
Estimate  and  Closing  Disclosure  forms 
will  make  it  easier  for  consumers  to 
compare  the  estimated  information  they 
initially  receive  from  creditors  with  the 
actual  costs  of  the  loan  than  can  be  done 
with  the  current  disclosures.  The 
benefits  of  this  third  effect  are  discussed 
below,  in  the  section  on  the  benefits  of 
the  Closing  Disclosure. 

The  Loan  Estimate  will  make  it  easier 
for  consumers  to  understand  their  loan 
in  several  ways.  First,  the  Kleimann 
Quantitative  Study  Report  shows  that 
the  Loan  Estimate  will  make  it  easier  for 
consumers  to  understand  the  loan  terms 
and  closing  costs  of  potential  loans.^'*'* 


^  See  Kleimann  Quantitative  Study  Report  at  68. 


The  Loan  Estimate  eniphasizes 
information  that  is  important,  to 
consumer  understanding  of  the 
mortgage  transaction,  and  deemphasizes 
information  that  is  either  confusing  to 
consumers  or  that  may  hot  be  directly 
utilized  by  consumers,  such  as  the  APR, 
which  current  TILA  disclosures  focus 
on  as  a  measure  of  the  cost  of  credit.^^s 
Instead,  the  Bureau’s  testing  indicates 
that  consumers  focus  on  otheV 
information  that  is  less  prominently 
disclosed  on  current  Federal  disclosures 
than  the  APR,  or  that  is  not  required  on 
current  Federal  disclosures. See 
Macro  2009  Closed-End  Report  at  iv-v. 
Accordingly,  the  Bureau  developed  the 
Loan  Estimate  to  prioritize  and  clearly 
display  the  information  that  consumers 
readily  understand  and  is  most 
important  to  them  in  understanding  the 
loan  and  the  underlying  real  estate 
transaction,  such  as  the  interest  rate, 
monthly  payment  amount,  and 
settlement  costs.  The  design  displays 
this  key  information  in  a  manner  that 
enables  consumers  to  locate  it  quickly 
on  the  form  by  using  highly  visible 
headings  and  labels  and  limiting  the 
amount  of  text  on  the  form.  Based  on 
the  results  of  its  consumer  testing  and 
outreach,  described  in  part  III  above  and 
in  the  Kleimann  Testing  Report  as  well 
as  the  results  of  the  Kleimann 
Quantitative  Study  Report,  the  Bureau  * 
believes  the  Loan  Estimate  is  easier  for 
consumers  to  use  and  understand  than 
cmrent  Federal  disclosures.^**^ 

The  Kleimann  Quantitative  Study 
Report  also  shows  that  the  Loan 
Estimate  will  make  it  easier  for 


As  discussed  in  the  section-by-section 
analyses  of  §  1026.37(1)  and  §  1026.38(o)(4),  above, 
rese£irch  conducted  by  the  Board  and  HUD,  as  well 
as  consumer  testing  conducted  by  the  Board  and  the 
Bureau,  indicate  that  consumers  do  not  understand 
the  APR  or  how  to  use  it  when  comparing  loans  and 
often  confuse  the  APR  with  the  loan’s  interest  rate. 

Debra  Stark  et  al..  When  is  Consumer 
Understanding  Necessary  To  Make  Wise  Home 
Loan  Decisions?  Testing  Enhanced  APR  Disclosure 
and  General  Financial  Literacy  (2013),  available  at 
http://ssrn.com/absttact=Z294590  or  http:// 
dx.doi.org/10.2139/ssrn.2294590.  The  finding 
presented  in  Stark  et  al.  (2013)  is  not  to  the 
contrary.  The  article  contends  that  consumers  better 
utilize  the  APR  when  it  is  more  prominently 
displayed  on  the  first  page  of  the  disclosure 
accompanied  by  a  “lower  is  better”  statement.  This 
is  predicated  on  the  assumption  that  lower  APR  is 
always  better,  which  may  not  hold  for  all 
consumers  for  all  loans.  Consumers  face  a  tradeoff 
between  interest  rate  and  finance  charges,  and 
depending  on  their  circumstances,  a  higher  APR 
loan  may  actually  give  them  higher  utility.  In 
addition,  the  Bndings  may  not  demonstrate  that 
consumers  underst^md  and  utilize  the  APR,  but  may 
instead  demonstrate  that  consumers  can  follow  the 
direction  on  the  first  page  of  the  study’s  disclosure 
that  the  lower  APR  number  is  better. 

The  Kleimann  Quantitative  Study  Report,  at 
page  41,  shows  that  consumers  were  better 
informed  after  utilizing  the  Loan  Estimate  form  on 
a  variety  of  topics,  including  the  APR. 


consumers  to  understand  the  risks 
associated  with  a  loan  because  the  form 
emphasizes  risk  factors  that  are  either 
less  prominently  disclosed  or  are  not 
found  on  current  Federal  disclosures. 

For  example,  the  first  page  of  the  Loan 
Estimate  clearly  discloses  whether  a 
loan  will  or  may  experience  future 
changes  to  interest  rate,  monthly 
payment  amount,  or  to  the  loan’s 
principal  balance  as  a  result  of  negative 
amortization,  hy  using  simple  text  and 
highly  visible  capitalized  type  in  a  bold 
font  to  indicate  the  possibility  of  such 
changes.  These  disclosures  conform  to 
the  best  practices  recommended  by 
experts  in  the  area  for  presenting 
numeric  health  information,  which, 
similar  to  financial  information, 
requires  numeracy  skills  and  risk 
assessments.  In  particular,  the  forms 
“reduce  required  inferences  and  ‘ 

calculations.”  3^®  Furthermore,  the 
disclosure  of  ranges  for  variable-rate 
products  further  clarifies  the  variable 
nature  and  potential  risk  of  these 
products.  Available  evidence  indicates 
that  some  mortgage  borrowers  may  have 
difficulty  understanding  or  at  least 
recalling  details  of  their  mortgage, 
particularly  the  terms  and  features  of 
adjustable-rate  mortgages.®**®  These 
disclosures  may  help  reduce  the 
likelihood  that  consumers  will 
experience  payment  shock  due  to  future 
payment  changes.  In  addition,  the  Loan 
Estimate  prominently  discloses  total 
monthly  payment  amounts,  including 
estimated  amounts  for  taxes,  insurance, 
and  assessments,  and  whether  or  not  an 
escrow  account  would  be  established  for 
the  payment  of  such  amounts.  This 
disclosure  will  make  it  easier  for 
consumers  to  consider  the  loan  and 
underlying  real  estate  transaction’s 
overall  affordability,  as  compared  to 
current  Federal  forms. 

The  integration  of  the  forms  may  also 
reduce  the  number  of  forms  that 
consumers  receive,  mitigating 
“information  overload”  and  making  it 
easier  for  consumers  to  identify 
importemt  information.  With  the  current 
Federal  disclosures,  consumers  who  are 
shopping  between  creditors,  or  ' 
comparing  loans  from  one  creditor  need 
to  work  through  four  separate  forms  to 
compare  two  loan  products,  which 


Paul  Slovic  et  al.,  Nutneracy  Skill  and  the 
Communication,  Comprehension  and  Use  of  Risk- 
Benefit  Information,  in  The  Feeling  of  Risk:  New 
Perspectives  on  Risk  Perception  345-352  (Earthscan 
2010). 

349  Brian  K.  Bucks  &  Karen  M.  Pence,  Do 
Borrowers  Know  their  Mortgage  Terms?,  J.  of  Urb. 
Econ.  (2008),  available  at  http://works.bepress.com/ 
karen _pence/5  and  James  Lacko  &  Janis  Pappalardo, 
Improving  Consumer  Mortgage  Disclosures:  An 
Empirical  Assessment  of  Current  and  Prototype 
Disclosure  Forms  (2007).  * 
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amount  to  a  total  of  ten  pages.  But  with 
the  Loan  Estimate,  consumers  need  to 
work  with  only  two  forms  to  compare 
two  loan  products,  and  only  six  total 
pages.  In  addition,  because  the  format  of 
the  Loan  Estimate  prioritizes  the 
information  that  consumers  actually  use 
to  understand  and  compare  loans, 
placing  it  on  the  first  page,  consumers 
could  potentially  compare  two  loans 
using  only  the  first  page  of  the  Loan 
Estimate  for  each.  Since  the  Bureau’s 
quantitative  testing  revealed  that  the 
Loan  Estimate  is  substantially  more 
understandable  for  consumers  than  the 
curreut  early  TILA  disclosure  aiT,d 
RESPA  GEE,  the  Bureau  therefore 
believes  that  the  new  form  will  enable 
consumers  to  make  more  informed 
choices  when  they  are  considering  a 
mortgage. 

The  Bureau  believes  that  better 
understanding  of  closing  costs  and  loan 
terms  will  benefit  consumers  in  several 
ways.  It  may  help  consumers  to  make 
better  decisions  about  whether  to  take 
out  a  loan  at  all,  which  type  of  loan  to 
take  out,  and  which  creditor  to  borrow 
from.  Some  borrowers,  such  as  those 
who  may  benefit  slightly  from 
refinancing  or  for  whom  whether  to  rent 
or  buy  is  a  difficult  decision,  will  be 
close  to  the  margin  of  taking  out  a  loan 
or  not  taking  out  a  loan.  Improved 
understanding  of  the  costs  of  borrowing 
will  allow  those  consumers  to  make  a 
more  informed  decision  about  whether 
to  borrow. 

For  consumers  who  are  borrowing,  a 
better  understanding  of  closing  costs 
and  loan  terms  will  enable  them  to 
better  pick  the  loan  product  that  suits 
their  needs  and  circumstances.  It  may 
also  enable  consumers  to  identify  loans 
with  features  that  are  only  suitable  for 
some  borrowers,  such  as  negative 
amortization  or  balloon  payments,  and 
evaluate  whether  those  features  make 
sense  for  them.  The  Bureau  is  concerned 
that,  prior  to  the  mortgage  crisis,  some’ 
borrowers  were  unable  to  identify  and 
understand  from  the  Federal  disclosures, 
at  the  time  particular  loan  features  that 
-presented  significant  risks- and  thus 
entered  into  loans,  with  these  features 
without  understanding  the  risks  they 
were  taking.  This  is  consistent  with  the 
literature.351 

The  Bureau  believes  that  the  Loan 
Estimate  may  also  facilitate  consumer 
shopping  for  loan  offers  and  creditors, 
and  could  potentially  affect  both  the 
evaluation  of  different  offers  and  the 


See  Kleimann  Quantitative  Study  Report  at  45. 
See,  e.g.,  Benjamin  J.  Keys  et  al..  Did 
Securitization  Lead  to  Lax  Screening?  Evidence 
From  Subprime  Loans,  125  Q.  J.  of  Econ.  307  (2010) 
a^'ailable  at  doi;10.1162/qjec.2010.125. 1.307. 


number  of  offers  consumers  obtain. 
Existing  research  suggests  that 
consumers  do  not  shop  extensively 
when  selecting  a  mortgage.  Surveys  of 
mortgage  borrowers  suggest  that  roughly 
20  to  30  percent  of  borrowers  contact 
one  creditor  and  a  similar  fi-action 
consider  only  two  creditors.^s^  Making 
the  terms  of  a  given  loan  easier  to 
understand  will  make  it  easier  for 
consumers  to  compare  loans.  As  noted 
above,  the  Loan  Estimate  prioritizes  on 
the  first  page  the  information  that 
consumers  generally  use  to  compare 
loans  (e.g.,  interest  rate,  monthly 
payment,  and  closing  costs).  As 
discussed  in  part  III,  above,  the  Bureau 
conducted  extensive  qualitative  and 
quantitative  consumer  testing  of  the 
Loan  Estimate  to  ensure  that  it  enables 
consumers  to  understand  and  compare 
the  terms  and  costs  of  various  loans. 
During  the  testing  process,  consumers 
were  able  to  use  the  form  to  compare 
loans  and  select  the  loan  that  best  met 
their  preferences  (e.g.,  a  fixed  rate  or 
lower  closing  costs).  In  addition,  the 
final  rule  requires  that  all  creditors  use 
a  standard  format  for  transactions  that 
are  subject  to  RESPA,  which  the  Bureau 
understands  to  be  the  majority  of 
mortgage  transactions,  ensuring  that 
consumers  are  presented  information 
about  loan  terms  and  costs  in  the  same 
way  across  multiple  loans  and  multiple 
creditors  and  making  comparisons 
easier.  Making  it  easier  for  consumers  to 
compare  products  may  have  two  effects. 
First,  it  may  make  shopping  more 
effective,  leading  consumers  to  choose 
the  loan  that  best  meets  their  needs 
amongst  a  given  set  of  loans.  Second,  it 
may  also  lead  to  more  shopping, 
because  the  task  of  comparing  loans  is 
simpler. 

In  addition  to  providing  consumers 
with  clear  information  about  important 
mortgage  terms  and  closing  costs,  the 
Loan  Estimate  makes  clear  to  consumers 
which  settlement  services  they  can  shop 
for.  To  the  extent  that  consumers  use 
this  information  to  shop  for  some 
settlement  services,  they  may  identify 
service  providers  that  offer  better  prices 
or  better  suit  their  needs.  In  a  recently 
released  study  of  title  services  and  title 
insurance  based  on  RESPA  settlement 
statements  for  FHA  loans,  HUD  and  the 
Urban  Institute  estimated  that  borrowers 
in  some  jurisdictions  could  save  several 
hundred  dollars  if  they  searched  for  and 


Jinkoolc  Lee  &  Jeanne  M.  Hogarth,  Consumer 
Information  Search  for  Home  Mortgages:  Who,  ' 
What,  How  Much,  and  What  Else?,  9  Fin.  Servs. 
Rev.  277  (2000),  available  at  http://dx.doi.org/ 
10.1016/^057-0810(01)00071-3. 


purchased  title  services  and  title 
insurance  of  their  own  choosing.^sa 
As  noted  above,  the  Bureau  believes 
that  increased  borrower  shopping,  both 
in  the  mortgage  and  in  the  settlement 
services  markets,  will  benefit  not  only 
borrowers  who  shop,  but  also  other 
borrowers  as  well.  More  borrowers 
engaging  in  shopping  exerts  a  positive 
externality  on  the  rest  of  the  borrowers 
due  to  creditors  and  service  providers 
becoming  more  competitive,  leading  to 
lower  prices  for  everyone  and  a  more 
efficient  marketplace. 

a.  The  Closing  Disclosure.  The 
Bureau’s  Quantitative  Study  shows  that 
the  integration  of  the  final  TILA  , 
disclosure  and  the  RESPA  settlement 
statement  will  benefit  consumers  by 
allowing  them  to  better  understand  the 
actual  terms  and  costs  of  their  loan  and 
the  other  costs  of  the  loan  transaction. 
As  with  the  Loan  Estimate,  the  Bureau 
developed  the  integrated  Closing 
Disclosure  through  several  rounds  of 
form  design  and  consumer  testing. 

The  Bureau’s  Quantitative  Study 
shows  that  the  Closing  Disclosure  is 
more  understandable  for  consumers 
than  the  current  TILA  disclosure  and 
RESPA  settlement  statement.^^'*  As 
described  below,  the  final  rule  includes 
a  requirement  that  the  Closing 
Disclosure  be  received  by  borrowers 
three  business  days  prior  to 
consummation.  The  Bureau  also 
believes  the  Closing  Disclosure  will 
improve  the  ability  of  consumers  to 
compare  the  terms  and  costs  on  the 
Loan  Estimate  with  the  actual  loan 
terms  and  closing  posts.  The  Bureau 
designed  the  Loan  Estimate  and  Closing 
Disclosure  to  work  together;  the  two 
forms  use  consistent  formatting  and 
language  to  facilitate  consumers’  ability 
to  identify  any  changes  that  occurred 
during  the  underwriting  process.  For 
example,  the  first  page  of  the  Loan 
Estimate,  where  key  loan  terms  are 
disclosed  to  consumers,  is  nearly 
identical  to  the  first  page  of  the  Closing 
Disclosure,  and  the  first  page  of  the 
Closing  Disclosure  specifically  directs 
consumers  to  compare  the  two  forms. 
The  second  pages  of  the  Loan  Estimate 
and  the  Closing  Disclosure  also  use  the 
same  order  and  grouping  of  settlement 
fees  and  costs,  making  it  easier  for 
consumers  to  identify  changes.  During 
the  Bureau’s  qualitative  consumer 
testing,  consumers  were  able  to  use  the 
second  pages  of  the  Loan  Estimate  and 


353  u.S.  Dep’t  of  Hous.  &  Urban  Dev.  and  Tbe 
Urban  Inst.,  What  Explains  Variation  in  Title 
Charges?  A  Stu(^'  of  Five  Large  Markets  (2012), 
available  at  http://www.huduser.org/portaI/ 
publications/hsgfin/title jcharges_2012.html  (HUD 
Title  Charge  Study). 

354  See  Kleimann  Quantitative  Study  Report  at  41 
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the  Closing  Disclosure  together  to 
identify  changes  in  individual  costs, 
often  placing  the  forms  side-by-side, 
which  was  enabled  by  the  matching 
order  and  groupings. Results  from  the 
Kleimann  Quantitative  Study  Report 
show  that  the  respondents  with  the  new 
forms  scored  significantly  higher  on 
various  performance  measures  of  the 

initial  and  final  disclosures.^se  in 

addition,  page  three  of  the  Closing 
Disclosure  contains  a  “Calculating  Cash 
to  Close”  table  that  identifies  categories 
of  costs  that  changed  ft-om  the  time  the 
Loan  Estimate  was  provided  to  the  time 
the  Closing  Disclosure  was  provided. 

The  Bureau  believes  these  features  will 
improve  consumers’  ability  to 
understand  their  actual  loan  terms  and 
costs;  and  compare  early  and  final 
disclosures  and  identify  changes  in  loan 
terms  and  costs,  which  may  better 
enable  Consumers  to  recognize  and 
question  changes  in  settlement  costs  or 
loan  terms  from  the  Loan  Estimate.  This 
may  also  encourage  creditors  to  take 
care  to  ensure  that  Loan  Estimates  are 
accurate  and  may  discourage 
unscrupulous  creditors  from  attempting 
to  “bait  and  switch”  consumers  with 
initial  Loan  Estimates  that  have  better 
loan  terms  or  lower  settlement  costs 
than  the  final  transaction.  Further 
benefits  of  the  Closing  Disclosure  are 
discussed  in  section  D.5  below. 

b.  Magnitude  of  the  Benefits  to 
Consumers  of  the  Revised  Disclosures 

Quantifying  the  magnitude  of  the 
benefits  of  the  new  Loan  Estimate  or 
Closing  Disclosure  would  be  very 
^  challenging.  With  regard  to  the  Loan 
Estimate,  important  factors  in  the 
magnitude  of  the  benefits  to  consumers 
would  include:  (1)  How  many 
consumers  avoid  loans  that  do  not  suit 
iheir  needs;  (2)  how  much  more 
consumers  shop:  (3)  how  much  more 
effective  that  shopping  would  be;  and, 

(4)  how  those  changes  in  behavior 
would  translate  into  changes  in  the 
overall  market  for  mortgage  loans.  The 
Bureau  is  unaware  of  data  that  would 
make  possible  reliable  estimates  of  these 
effects.  As  noted,  there  is  some  evidence 
showing  that  increases  in  shopping — for 
example,  contacting  one  more  creditor 
or  loan  originator — can  lead  to 
substantial  savings  for  a  consumer.^®^ 

As  noted  above,  the  Bureau  believes  that 
increased  borrower  shopping,  both  in 
the  mortgage  and  in  the  settlement 
services  markets,  will  benefit  not  only 
borrowers  who  shop,  but  also  other 
borrowers  as  well.  More  borrowers 


See  Kleimann  Quantitative  Study  Report  at  47. 
3S6  See  Kleimann  Quantitative  Study  Report  at  68. 
See  Woodward  &  Hall.  * 


engaging  in  shopping  exerts  a  positive 
externality  on  the  rest  of  the  borrowers 
due  to  creditors  and  service  providers 
becoming  more  competitive,  leading  to. 
lower  prices  for  everyone  and  a  more 
efficient  marketplace. 

Similarly,  quantifying  the  magnitude 
of  the  benefits  of  the  integrated  Closing 
Disclosure  would  be  very  challenging. 
One  of  the  benefits  discussed  is  that  due 
to  the  three-business-day  provision 
consumers  can  now  better  process  the 
information  regarding  changes  in  terms. 
But,  an  estimate  of  how  often  these 
changes  occur  is  necessary  for  the 
calculation  of  that  benefit.  The  Bureau 
is  unaware  of  any  data  that  can  provide 
reliable  market-wide  estimates  of  the 
prevalence  of  changes  between  early 
TILA  disclosures  and  RESPA  GFEs  and 
final  loan  terms  and  closing  costs.  While 
the  Bureau  did  obtain  information  on 
RESPA  GFEs  and  RESPA  settlement 
statements  from  multiple  creditors  since 
issuing  the  proposal,  the  Bureau 
believes  that  this  data  is  not 
generalizable,  as  the  creditors  who 
shared  their  data  are  not  active  in  all 
segments  of  the  industry.  Furthermore, 
this  data  only  concerns  originated  loans, 
so  it  would  not  be  possible  to  calculate 
the  rate  of  attrition  between  application 
cmd  settlement  even  for  these  creditors. 

In  addition,  the  data  was  not 
comprehensive  enough  to  provide 
reliable  estimates  since  it  did  not 
include  other  relevant  information,  such 
as  the  prevalence  of  changes  due  to 
changed  circumstances,  rate  locks,  and 
tolerance  cures.  Other  important  factors 
affecting  the  consumer  benefits  of  the 
Closing  Disclosure  include  how  much  it 
would  affect  whether  consumers 
recognize  those  changes  or  how  they 
react  to  them  and  the  effects  on 
creditors’  and  settlement  service 
providers’  behavior.  Again,  the  Bureau 
does  not  have  a  reliable  way  to  estimate 
these  items. 

Despite  the  challenges  to  quantifying 
the  benefits  of  the  Loan  Estimate  and 
the  Closing  Disclosure,  because  the 
mortgage  market  is  so  large,  even  very 
small  effects  on  improving  consumers’ 
ability  to  make  informed  decisions  or 
small  effects  on  prices  from  greater 
shopping  would  lead  to  large  savings  for 
consumers.  Illustrations  of  this  dynamic 
are  discussed  above  in  section  B.  If 
consumers  were  to  benefit  from  a 
reduction  in  costs,  some  of  the  savings 
would  come  from  reduced  profits  to 
creditors  and  mortgage  brokers,  as 
creditors  and  mortgage  brokers  may 
receive  lower  prices  from  better- 
informed  borrowers,  while  other  savings 
would  come  from  a  shift  of  business 
from  less  efficient  to  more  efficient 
creditors  and  mortgage  brokers,  'fhe 


reallocation  to  more  efficient  creditors 
and  mortgage  brokers  that  can  originate 
loans  at  lower  cost  represents  a  net 
savings  to  society  in  terms  of  the  total 
resources  used  to  originate  mortgage 
loans. 

c.  Costs  to  Consumers 

As  noted  above,  the  Bureau  does  not 
believe  that  the  integrated  Loan 
Estimate  .or  Closing  Disclosure  will 
impose  any  direct  costs  on  consumers. 
The  Bureau  estimates  that  the  final  rule 
will  likely  reduce  the  cost  per 
origination.  Therefore,  the  Bureau  does 
not  anticipate  any  material  adversq, 
effect  on  consumers’  cost  or  access  to 
credit  in  the  long  or  short  term.^^®  Over 
the  longer  term,  the  final  rule  could 
increase  credit  access  if  the  expected’ 
cost  savings  materialize  and  the  Bureau 
believes  that  competition  will  force 
creditors  to  pass  on  the  savings  to 
consumers. 

d.  Benefits  to  Covered  Persons 

The  integration  of  the  early  TILA 
disclosure  and  the  RESPA  GFE,  and  the 
revised  TILA  disclosure  and  the  RESPA 
settlement  statement  may  benefit 
creditors,  mortgage  brokers,  and 
settlement  agents  that  provide  the 
disclosures.  It  will  reduce  the  number  of 
pages  of  forms  related  to  the  disclosures 
that  covered  persons  need  to  prepare 
and  provide  for  each  application  and 
the  number  of  disclosure-provision 
systems  and  processes  that  covered 
persons  need  to  maintain.  In  addition, 
the  three-page  Loan  Estimate  replaces  a 
three-page  GFE,  a  two-page  early  TILX 
disclosure,  a  one  page  appraisal 
notification  provided  under  ECOA 
section  701(e),  a  one-page  servicing 
disclosure  provided  under  RESPA 
section  6,  and  addresses  other  new 
disclosure  requirements  in  the  Dodd- 
Frank  Act.  However,  this  effect  may  be 
mitigated  by  consumers  shopping  more 
and  therefore  requesting  more  forms 
overall  from  different  creditors. 

Most  small  entities  that  participated 
in  the  Small  Business  Review  Panel 
process  stated  that  the  integrated  forms 
w’ould  make  it  easier  to  explain 
transactions  to  consumers.  One  letter 
from  several  small  entity  settlement 
agents  indicated  that  the  new  forms 
could  actually  lead  to  more  questions 
during  a  closing.  However,  that 
comment  may  have  been  driven  in  part 
by  the  possibility  that  the  Bureau  would 
require  certain  disclosures,  such  as  the 


Since  the  marginal  costs  are  likely  to  decrease 
or  stay  the  same,  the  Bureau  believes  that  the  price 
of  credit  is  similarly  going  to  decrease  or  stay  the 
same.  Using  the  same  rationale,  the  Bureau  believes 
that  there  will  be  no  adverse  effect  on  consumers’ 
access  to  credit.  ’ 
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approximate  cost  of  funds,  which  may 
be  difficult  to  explain  to  consumers. 
Based  on  its  consumer  testing  and 
public  comments  indicating  that  the 
apjh-oximate  cost  of  funds  disclosure 
would  be  confusing  to  consumers  and 
not  aid  consumer  understanding,  the 
Bureau  determined  to  exempt  creditors 
from  providing  such  disclosure. 
However,,  the  Bureau  determined  to 
require  the  total  interest  percentage 
disclosure  on  the  integrated  disclosures 
based  on  its  consumer  testing  results. 
Information  submitted  by  several 
settlement  agents  indicates  that 
requiring  the  use  of  standard  forms  and 
clearer  regulatory  guidance  could  save 
as  much  as  30  minutes  per  closing  by 
reducing  borrowers’  confusion,  both  by 
of  synchronizing  the  Loan  Estimate  and 
the  Closing  Disclosure,  and  by 
standardizing  forms  across  creditors. 

Tbe  final  rule  requires  that  for  loans 
subject  to  RESPA,  which  are  the 
majority  of  transactions  subject  to  the 
final  rule,  the  integrated  disclosures  are 
a  standard  form.  Based  on  industry 
estimates,  the  typical  hourly  wage  of  a 
settlement  agent  is  $34  per  hour,^^^ 
which  translates  into  a  dollar  savings 
from  the  simplified  closing  forms  of  $17 
per  closing.  Based  on  the  2011  numbers, 
this  would  result  in  saving  of 
$130,000,000  per  year.  The  Bureau 
believes  that  most  of  these  savings  are 
likely  to  be  passed  on  to  consumers 
since  these  are  marginal  savings  per 
consumer  and  most  firms  operate  in  a 
competitive  environment. 

e.  Costs  to  Covered  Persons 

As  described  above,  the  Bureau 
believes  that  the  ongoing  costs  of 
compliance  with  the  final  rule  and 
disclosure  requirements  it  is  adopting 
will  likely  be  equal  to  or  less  than 
current  ongoing  compliance  costs.  The 
integrated  Loan  Estimate  and  Closing 
Disclosure  will  result  in  certain  one¬ 
time  costs  to  revise  software  and 
compliance  systems.  The  Bureau 
believes  that  many  of  the  costs  of 
complying  with  these  requirements 
would  be  common  across  the  two 
disclosures,  and  therefore  discussed 
them  together  here.  Under  the  proposal, 
responsibility  for  delivering  the  Loan 
Estimate  would  have  rested  solely  with 
the  creditor.  After  analysis  and 
consideration  of  public  comments,  the 
Bureau  has  decided  that  under  the  final 
rule  the  creditor  will  be  responsible  for 
the  delivery  of  the  Loan  Estimate,  but 
either  the  creditor  or  a  mortgage  broker* 


359  Based  on  2011Q4  weekly  wages  in  the  title 
abstract  and  settlement  industry  from  the  Bureau  of 
Labor  Statistics  series  ENUUS000405541191, 
assuming  40  hours  worked  per  week  and  that  66.6 
percent  of  compensation  is  wage  compensation. 


may  provide  the  disclosure  if  the 
mortgage  broker  receives  the  consumer’s 
application.  Creditors  and  mortgage 
brokers  will  need  to  adapt  their  software 
and  compliance  systems  to  produce  the 
new  forms. In  the  proposal,  the 
Bureau  proposed  two  alternatives  for 
provision  of  the  Closing  Disclosure. 
Under  the  first  alternative,  the  creditor 
would  have  been  solely  responsible  for 
providing  the  Closing  Disclosure  to  the 
consumer.  Under  the  second  alternative, 
the  creditor  and  the  settlement  agent 
would  have  been  jointly  responsible. 

For  purposes  of  the  proposed  1022 
analysis,  the  Bureau  assumed  that 
creditors  would  bear  the  costs  of 
implementing  the  requirements  relating 
to  tl^e  Closing  Disclosure,  but  expected 
that,  to  the  extent  settlement  agents 
would  be  involved  in  providing  the 
disclosure,  their  costs  would  be  similar. 
The  Bureau  also  expressly  requested 
comment  on  this  approach  to  estimating 
costs  to  covered  persons.  After  analysis 
and  consideration  of  public  comments 
received,  the  Bureau  has  decided  that 
under  the  final  rule  the  creditor  will  be 
responsible  for  the  delivery  of  the 
Closing  Disclosure,  but  either  the 
creditor  or  a  settlement  agent  may 
provide  the  disclosure,,  provided  that 
one  of  them  does  so.  Accordingly,  in 
this  final  1022  analysis,  the  Bureau 
provides  estimated  costs  to  settlement 
agents  as  well  as  to  creditors. 

In  the  proposed  1022  analysis,  the 
Bureau  focused  on  the  costs  to  creditors 
of  updating  and  revising  their  software 
and  compliance  systems.  The  Bureau 
recognized,  however,  that  such  systems 
updating  is  a  complex  process  that 
includes  costs  such  as  learning  about 
the  requirements  of  the  rule,  and 
training  employees.^®^  In  response  to 
the  Bureau’s  requests  for  comment  on 
this  aspect,  of  the  proposed  1022  )i 
analysis,  the  Bureau  received  comments 
stating  that  certain  of  its  cost  estimates 
were  too  low,  as  well  as  comments 
suggesting  that  the  Bureau  had  failed  to 
consider  certain  aspects  of  such  systems 
updating  costs.  For  example,  a  trade 


360  The  Bureau  calculates  the  impact  of  the  rule 
on  creditors  and  mortgage  brokers  combined  and 
uses  the  term  “creditor”  to  denote  both  creditors 
and  mortgage  brokers  below.  The  Bureau’s  method 
of  estimation  of  the  number  of  loan  officers  is  based 
on  the  number  of  mortgage  applications  and 
therefore  accounts  for  mortgage  brokers  as  well. 
Therefore,  any  cost  estimate  based  on  the  number 
of  loan  officers  accounts  for  the  costs  associated 
with  mortgage  brokers  as  welt.  In  terms  of  costs 
calculated  on  a  per  entity  basis,  the  Bureau  believes 
that  creditors  could  outsource  disclosure  form 
provision  to  mortgage  brokers  if  it  were  more 
efficient.  Thus  the  estimates  presented  below  are 
overestimates — some  of  creditors  might  incur  less 
cost  while  implementing  the  rule  provisions  by 
outsourcing  to  mortgage  brokers. 

361  77  FR  51116,  51272,  51280  (Aug.  23,  2012). 


association  representing  the  escrow 
industry  asserted  that  rollout  and 
training  would  take  three  months,  and 
a  bank  suggested  that  the  Bureau’s 
estimate  of  employee  training  costs 
should  not  be  limited  to  the  cost  of 
training  loan  officers,  but  should  also 
include  the  cost  of  training  back-office 
staff.  As  indicated  below,  the  Bureau 
has  revised  its  cost  estimates  in 
response  to  these  and  similar  comments. 

Based  on  industry  feedback,  the 
Bureau  believes  that  95  percent  of 
originators  rely  on  vendors.  The  use  of 
loan  origination  software  vendors  by 
creditors  will  substantially  mitigate  the 
costs  of  revising  software  and 
compliance  systems,  as  the  efforts  of  a 
single  vendor  would  address  the  needs 
of  a  large  number  of  creditors. 

Based  on  estimates  from  small  entities 
that  participated  in  the  Small  Business 
Review  Panel  process,  the  Bureau 
estimates  that  the  small  fraction  of 
creditors  that  maintain  their  own 
compliance  software  and  systems  each 
will  incur  costs  of  roughly  $100,000  to 
update  their  systems  to  comply  with  the 
final  rule.  Firms  are  expected  to 
amortize  this  cost  over  a  period  of  years. 
In  this  analysis  the  Bureau  amortizes  all 
costs  over  five  years,  using  a  simple 
straight-line  amortization.  Thus,  about 
five  percent  of  creditors  are  expected  to 
incur  a  cost  of  $20,000  per  year  for  five 
years.  The  Bureau  estimates  that  there 
were  a  total. of  14,194  banks,  savings 
institutions,  credit  unions,  and  mortgage 
companies  that  originated  mortgages  in 
2011,  the  most  recent  year  for  which 
complete  data  are  available.^e-"*  The  total 
one-time  cost  for  the  roughly  five 
percent  of  creditors  that  maintain  their 
own  compliance  software  and  systems 
(fewer  than  1,000  of  the  over  14,000 
creditors)  is  therefore  $71,000,000 
(rounded  to  the  nearest  $100,000). 
Amortized  over  five  years,  the  estimated 
total  annual  cost  for  all  such  creditors 
to  update  their  compliance  systems  is 
$14,200,000. 

A  commenter  (an  industry  trade 
association  representing  escrow  agents) 
specifically  suggested  that  three  months 
would  be  required  for  a  software  vendor 
member  of  the  association  to  perform 
'  customer  rollout  and  customer  training 
once  the  vendor  actually  updates  the 


362  Based  on  discussions  with  a  leading 
compliance  firm,  the  Bureau  believes  that  these 
updates,  however,  will  likely  he  included  in  regular 
annual  updates,  and  therefore  the  costs  will  not  be 
directly  passed  on  to  the  client  creditors.  As  many 
as  95  percent  of  creditors,  therefore,  may  not  pay 
directly  for  software  updates  to  comply  with  the 
new  rules. 

^63  Creditors  and  originator  estimates  based  on 
analysis  of  HMDA,  SNL  Call  Reports,  NCUA  Call 
Reports,  and  NMLS  Call  Reports.  See  part  VIII 
below  for  additional  details. 
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software.  Relying,  in  part,  on  this 
information,  the  Bureau  assumes  that 
each  creditor  will  have  an 
implementation  team  spend 
approximately  three  months  of  full-time 
equivalent  work  on  various  processes 
necessary  for  implementation  and 
rollout.  For  smaller  creditors  (small 
businesses  according  to  the  SBA 
thresholds  of  $500,000,000  asset  size  DI 
and  $35,000,000  revenue  for  non-DIs), 
this  team  will  consist  of  a  compliance 
officer,^®®  who  will  spend  50%  of  his  or 
her  time  working  on  the  implementation 
team,  and  an  information  technology 
specialist,  who  will  also  spend  50%  of 
his  or  her  time  working  on  the 
implementation  team.  For  a  larger 
creditor  (not  a  small  business  according 
to  SBA),  the  Bureau  assumes  that  the 
implementation  team  will  consist  of  8 
employees,  also  working  for  three 
months  full  time,  4  compliance  officers 
and  4  information  technology 
specialists.  These  processes  include 
reading  the  rule  in  detail,  gap  analysis, 
testing  and  troubleshooting  software 
systems  involved  in  origination,  and 
making  any  necessary  changes  to 
policies  and  procedures, 
implementation  is  expected  to  require  a 
complete  rewrite,  ft’om  the  ground  up, 
of  both  the  early  disclosure  and  the  late 
disclosures  in  the  mortgage  loan 
process,  supplemented  by  a  revamp  of 
data  standards  underlying  the  data  on 
these  disclosures;  major,  foundational 
changes  to  technology  systems;  and 
intense  coordination  among  many 
parties  around  new  process  flows  and 
roles  and  responsibilities.^®®  The  total 
one-time  cost  is  therefore  $873,200,000 
(rounded  to  the  nearest  $100,000). 


For  the  purposes  of  this  analysis,  the  Bureau 
uses  full-time  equivalency  to  simplify  the 
presentation  of  calculations.  Thrm  months  of  full¬ 
time  equivalency  might  be.  for  example,  six  months 
of  50%  involvement  or  one  month  of  full-time 
work,  followed  by  five  months  of  delay,  followed 
by  two  more  months  of  full-time  work  for  some 
creditors. 

Here  and  below,  depending  on  the  institution, 
many  of  the  tasks  described,  including  the 
operational  challenges  of  ensuring  that  the  updated 
software  works  properly,  could  be  performed  by  a 
loan  officer,  a  compliance  officer,  or  back  office 
support  staff.  The  Bureau  believes  that  the  choices 
made  here  and  below  best  describe  a  ;nedian 
mortgage  originator — an  institution  that  has  under 
$200,000,000  dollars  in  assets.  However,  the  cost 
estimates  would  not  change  materially  if  other 
assumptions  were  used. 

“®The  Bureau  believes  that  coordination  is  going 
to  be  a  one-time  cost  accompanied  by  no 
incremental  ongoing  costs.  Creditors  and  settlement 
agents  already  have  to  communicate  on  a  host  of 
issues.  Thus,  both  parties  need  to  change  the 
procedures  associated  with  their  already  existing 
coordination.  However,  once  these  procedures  are 
changed,  the  Bureau  believes  that  the  ongoing  costs 
will  be  the  same  as  now,  and  has  not  received  any 
evidence  to  suggest  otherwise.  Even  ifthere  actually 
will  be  any  ongoing  costs,  the  Bureau  believes  that 
they  will  be  minimal. 


Amortized  over  five  years,  the  estimated 
total  annual  cost  for  all  such  creditors 
to  update  their  compliance  systems  is 
$174,600,000.  . 

Covered  persons  will  also  incur  one¬ 
time  costs  associated  with  training 
employees  to  use  new  forms  and  any 
new  compliance  software  and  systems. 
Several  commenters  suggested  that  the 
training  time  of  a  loan  officer  was 
understated  in  the  1022  analysis 
contained  in  the  proposed  rule.  In  line 
with  the  comments,  the  Bureau  has 
adjusted  the  training  time  of  a  loan 
officer  from  two  to  eight  hours,  and  has 
added  0.67  hours  of  back-office  staff 
training  per  loan  officer  hour  of  training 
to  its  estimate.  Specifically,  the  Bureau 
estimates  that  one  trainer  could  train  ten 
loan  officers  at  a  time,  for  an  additional 
one  hour  of  trainer  time  per  ten  hours 
of  trainee  time.^®^  The  Bureau  estimates 
that  there  are  79,861  loan  officers  and 
other  employees  that  will  need  training. 
Based  on  data  from  the  Bureau  of  Labor 
Statistics,  the  Bureau  estimates  that  the 
average  total  compensation  of  a  loan 
officer  is  $48  per  hour  and  the  average 
total  compensation  of  a  back  office 
support  staff  is  $26  per  hour,  for  a  total 
training  cost  of  $35,000,000.  Amortized 
over  five  years,  thlrf  leads  to  an  annual 
cost  of  $7,000,000  for  allnnortgage 
creditors  combined.  The  Bureau  does 
not  believe  that  there  will  be  any 
ongoing  training  burden,  over  and  above 
the  already  existing  annual  training  that 
the  loan  officers  are  likely  to  receive. 

Several  commenters  stated  to  the 
Bureau  that  the  development  of  training 
materials  might  impose  a  cost  as 
well. 368  The  Bureau  agrees.  The  Bureau 
assumes  that  in  each  institution  two 
compliance  officers  will  spend  30  hours 
each  developing  training  materials — 
including  reading  the  rule,  either 
developing  a  training  course  or 
arranging  for  procurement  of  a  training 
course,  and  attending  relevant 
conferences  and  webinars.  This  results 
in  an  additional  cost  of  $40,000,000. 
Amortized  over  five  years,  this  leads  to 
an  annual  cost  of  $8,000,000.  Some 
institutions  might  find  it  less  expensive 
to  outsource  this  activity,  thus  the 
estimate  above  is  likely  an  over¬ 
estimate. 

Unless  creditors  choose  not  to  divide 
responsibilities  with  settlement  agents 
and  provide  the  Closing  Disclosure 
themselves,  creditors  need  to  ensure 
better  coordination  with  settlement 


Additional  back  office  staff  may  receive 
training  to  comply  with  the  new  rules.  The  Bureau 
believes  that  these  costs  are  likely  to  he  de  minimis. 

Commenters  included  an  industry  trade 
association  representing  banks  ^md  a  title  insurance 
company. 


agents. 3®9  Such  enhanced  coordination 
is  needed  both  to  ensure  that  creditors 
comply  with  the  rule,  under  which 
creditors  are  responsible  for  provision  of 
the  Closing  Disclosure  regardless  of  the 
degree  of  settlement  agent  involvement, 
and  to  ensure  fewer  unanticipated 
closing  delays  caused  by  failures  to 
provide  the  Closing  Disclosure  in  a  • 
timely  manner.  Several  commenters 
stated  that  these  costs  would  be 
substantial  including  individual 
commenters  and  an  industry  trade 
association.  The  Bureau  estimates  that 
creditors  outside  of  the  top  20  will,  on 
average,  have  an  attorney  or  a  manager 
spend  eight  hours  each  of  full-time 
equivalent  work  rearranging  division  of 
responsibility  with  settlement  agents, 
and  ensuring  that  the  proper  processes 
are  in  place.  This  results  in  a  cost  of 
$13,100,000  or,  amortizing  over  five 
years,  $2,600,000  per  year.  Of  course 
larger  creditors  have  to  coordinate  with 
a  large  number  of  settlement  agents,  and 
this  requires  more  time  and  resources. 
The  Bureau  estimates  that  creditors  in 
the  top  20  will,  on  average,  have  fifty 
attorneys  or  managers  spend  one  day 
full-time  rearranging  division  of 
responsibility  with  settlement  agents, 
and  ensuring  that  the  proper  processes 
are  in  place.  This  results  in  a  cost  of 
$928,600  or,  amortizing  over  five*years, 
$186,000.  Although  the  top  20  have  to 
coordinate  with  a  larger  number  of  SAs 
than  the  smaller  entities,  we  expect  that 
there  are  economies  of  scale. 

Taken  together,  the  Bureau  estimates 
that  the  total  one-time  costs  of 
complying  with  the  Loan  Estimate  and 
Closing  Disclosure  requirements  for  all 
mortgage  creditors  will  be 
approximately  $1,033,000,000. 
Amortized  over  five  years,  this  is  an 
annual  cost  of  $206,700,000  for  all 
mortgage  creditors  combined.  For 
additional  perspective,  there  were* 
nearly  8,000,000  mortgage  originations 
in  2011.  The  estimated  one-time  cost, 
annualized  using  a  five-year 
amortization,  is  therefore  less  than  $27 
per  origination.  Note  that  these  costs 
will  not  recur,  and  the  Bureau  expects 
that  ongoing  costs  will  be  equal  to  or 
less  than  current  compliance  costs. 

The  final  rule  also  requires 
itemization  of  certain  settlement  charges 
that  are  not  permitted  to  be  itemized  on 
the  current  RESPA  GFE  and  RESPA 
settlement  statement  forms,  which  may 
lead  to  increased  costs  for  covered 
persons.  In  HUD’s  2008  RESPA  Final 
Rule,  HUD  predicted  that  removing 
itemization  from  the  disclosures  would 


369  These  costs  could  have  been  counted  instead 
in  the  Provision  of  Final  Loan  Disclosure  section  - 
below. 
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relieve  creditors  from  preparing  lengthy 
lists  of  fees  and  addressing  consumer 
questions  about  such  fees.  73  FR  68204j 
•68276.  However,  the  Bureau 
understands  that  creditors  and 
settlement  agents  often  provide  this 
itemization  on  separate  disclosures  to 
provide  additional  information  to 
consumers  regarding  such  costs,  or  to 
comply  with  State  law  or  investor 
requirements,  which  mitigates  any 
increased  costs  associated  with 
itemization. 370  Accordingly,  this  final 
rule,  by  including  such  itemization  on 
the  Loan  Estimate  and  Closing 
Disclosure,  may  obviate  the  need  to 
produce  separate  paperwork  that 
creditors  and  settlement  agents 
complete  in  some  cases  in  connection 
with  transactions. 

As  noted  above,  in  the  proposal,  the 
Bureau  stated  its  belief  that  settlement 
agent  costs  in  connection  with 
providing  the  Closing  Disclosure  would 
be  similar  to  costs  imposed  on  creditors 
by  the  Closing  Disclosure  requirement. 
The  Bureau  received  a  number  of 
comments  essentially  agreeing  with  this 
view. 

The  Bureau  estimates  that  each 
settlement  agent  37i  will  need  about  20 
hours  of  one-time  trainiiig.  The  ongoing 
periodic  training  time  should  be  similar 
to  the  time  that  it  takes  currently,  if  not 
lower.  This  results  in  a  cost  of 
$45,700,000,372  or  $9,100,000  per  year 
amortized  over  five  years. 

Similarly  to  creditors,  settlement 
agents  will  incur  costs  flowing  from  the 
need  to  enhance  coordination  with 
creditors.  The  Bureau  estimates  that  for 
each  firm  providing  closing  services, 
one  settlement  agent  will  spend  two 
full-time  weeks  ensuring  proper 
coordination  with  creditors.  This  results 
in  a  cost  of  $2,800,000,373  or  $600,000 
per  year  amortized  over  five  years. 

Again,  similarly  to  creditors,  each 
firm  conducting  closings  needs  to 
update  its  software.  While  the  Bureau 
expects  that  the  software  development 
costs  will  fall  on  the  software  vendors, 
the  Bureau  believes  that  there  will  be 


^70  The  Bureau  acknowledges  that  there  are 
differences  in  cost  between  voluntary  and 
mandatory  provision  of  information.  To  the  extent 
that  the  practices  need  to  be  changed  to  adhere  to 
the  standards  laid  out  in  this  rule,  the  lorm 
originator  (and/or  settlement  agents)  will  incur  a 
one-time  cost.  However,  the  Bureau  believes  that  it 
would  be  a  relatively  small  software  redesign  cost 
at  most. 

371  For  the  purposes  of  this  1022  analysis,  the 
term  “settlement  agent”  includes  anyone  who 
conducts  the  settlement. 

372  According  to  Bureau  of  Labor  Statistics  series 
EC075SSSZ4,  there  were  77,310  settlement  agents 
in  2007. 

373  According  to  Bureau  of  Labor  Statistics  series 
EC075SSSZ4,  there  were  10,168  title  abstract  and 
settlement  offices  in  the  US  in  2007. 


implementation  costs  that  will  fall  on 
the  firms  conducting  settlements, 
similar  to  the  ones  described  above  in 
the  discussion  of  creditor  costs.  In 
particular,  the  Bureau  assumes  that  one 
settlement  agent  and  one  information 
technology  specialist,  both  working 
50%  of  the  time  on  the  implementation 
process,  will  spend  three  months  each 
reading  the  rule,  performing  gap 
analysis,  integrating  new  software,  and 
ensuring  its  proper  operation.  This 
results  in  a  cost  of  $248,900,000,  or 
$49,800,000  per  year  amortized  over 
five  years.  Finally,  each  firm  will  need 
to  develop  or  procure  training  materials. 
The  Bureau  estimates  that  developing 
training  materials  will  take  three  full¬ 
time  work  weeks  of  a  settlement  agent. 
This  results  in  a  cost  of  $41,500,000,  or 
$8,300,000  per  year  amortized  over  five 
yems.  If  the  development  of  training 
materials  requires  more  time  and 
expense  than  this,  the  Bureau  expects- 
firms  to  procure  training  materials  at  the 
same  or  lesser  cost. 

2.  Definition  of  Loan  Application 

The  final  rule  revises  the  regulatory 
definition  of  loan  “application”  to 
provide  clarity  to  consumers  regarding 
when  a  Loan  Estimate  must  be  provided 
by  a  creditor  or  mortgage'broker.  Under 
TILA  and  RESPA,  a  creditor  or  mortgage 
broker  is  not  required  to  provide  the 
good  faith  estimates  of  loan  terms  and  . 
settlement  costs  in  the  early  TILA 
disclosure  and  RESPA  GFE  until  it  has 
received  an  “application.”  As  discussed 
more  fully  itTthe  section-by-section 
analysis  of  §  1026.2(a)(3>,  under  current 
regulations,  the  receipt  of  the  following 
information  by  the  creditor  or  mortgage 
broker  constitutes  receipt  of  an 
“application”:  (1)  Borrower’s  name;  (2) 
borrower’s  monthly  income;  (3),j.^jj. 
borrower’s  social  security  number  to 
obtain  a  credit  report;  (4)  the  property 
address;  (5)  an  estimate  of  the  value  of 
the  property;  (6)  mortgage  loan  amount 
sought;  and  (7)  any  other  information 
deemed  necessary  by  the  creditor.  The 
seventh  item  could  allow  creditors  and 
mortgage  brokers  to  delay  providing  the 
integrated  Loan  Estimate  until  after 
collection  of  the  six  specific  items,  to 
collect  any  information  they  deem 
“necessary.”  The  final  rule  removes  the 
seventh  item  (“any  other  information 
deemed  necessary  by  the  creditor”)  from 
the  definition  of  “application.” 

a.  Benefits  to  Consumers 
By  establishing  a  bright  line  standard 
governing  when  the  Loan  Estimate  must 
be  provided,  the  final  rule  will*enable 
consumers  to  understand  the 
application  stage  of  their  mortgage  loan 
transactions,  specifically,  when  they  can 


obtain  the  Loan  Estimate  that  contains 
reliable  estimates  that  are  subject  to  the 
good  faith  estimate  and  tolerance 
requirements  of  §  1026.19(e).  This  bright 
line  standard  will  better  enable 
consumers  to  plan  their  shopping  for 
mortgage  loans,  since  it  clearly 
delineates  the  date  by  which  a 
consumer  will  receive  a  Loan  Estimate 
and  thus  will  have  all  of  the  information 
necesscuy  for  shopping.  In  addition,  this 
bright  line  standard  will  make 
compliance  more  straightforward  for 
industry  and  supervisory  agencies  that 
examine  fot  compliance  with  the 
integrated  disclosure  requirements. 

The.  Bureau  believes  that  the  final  rule 
may  benefit  consumers  by  causing 
creditors  to  provide  consumers  Loan 
Estimates  marginally  earlier  in  the 
lending  process  than  under  the  current 
definition,  which  will  give  consumers  a 
longer  period  during  which  they  can 
rely  on  the  Loan  Estimates  in  shopping 
for  their  loan.  Removing  the  seventh 
item  may  allow  consumers,  at  an  early 
stage  of  the  process,  to  receive  earlier 
Loan  Estimates  that  are  subject  to  the 
limitations  on  increases  imposed  by 
§  1026.19(e)(3),  whereas  today,  at  an 
early  stage  of  the  process,  consumers 
may  receive  only  informal  estimates  that 
are  not  subject  to  those  protections. 
Improved  consumer  shopping  for 
mortgages  may  result  in  lower  costs  to 
consumers.  Given  a  uniform  set  of 
disclosures  with  synchronized  timing, 
consumers  who  shop  are  likely  to  have 
more  complete  and  more  easily 
comparable  information  than  they^  ^ 
would  with  heterogeneous  informal 
estimates.  A*  desgribed  above,  the 
Bureau  cannot  estimate  the  magnitude 
of  the^benefits  of  improved  shopping, 
but  even  relatively  small  improvements 
could  have  large  dollar  impacts  due  to 
the  size  of  the  market.  '  ’ 

As  noted  above,  the  Bureau  believes 
that  increased  borrower  shopping,  both 
in  the  mortgage  and  in  the  settlement 
services  markets,  will  benefit  not  only 
borrowers  who  shop,  but  also  the  other 
borrowers  as  well.  More  borrowers 
engaging  in  shopping  exerts  a  positive 
externality  on  the  rest  of  the  borrowers 
due  to  creditors  and  service  providers 
becoming  more  competitive,  leading  to 
lower  prices  for  everyone  and  a  more 
efficient  marketplace. 

The  Bureau  also  believes  that  the 
Loan  Estimate  is  a  better  shopping  tool 
for  consumers  than  informal  estimates 
provided  to  consumers  prior  to  receipt 
of  the  consumers’  application,374 


37-»  While  the  Bureau  does  not  possess  any 
evidence  that  the  clfeditors  are  currently 
strategically  delaying  disclosures  due  to  the  seventh 

Continued 
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because  the  Loan  Estimate  was 
developed  through  an  extensive 
consumer  testing  and  design  process 
and  will  present  information  regarding 
loans  provided  by  different  creditors  in 
a  standardized  format  (unlike  informal  • 
estimates)  and  because  certain  costs 
disclosed  in  the  Loan  Estimate  are 
subject  to  limitations  on  increases,  as 
described  below.  The  Bureau  believes 
that  creditors  will  be  able  to  provide 
reliable  estimates  based  on  the  six  items 
that  together  constitute  an  application 
under  the  final  rule  and  that,  by 
receiving  cost  estimates  earlidf  in  the 
mortgage  lending  process,  consumers 
will  have  the  opportunity  to  compare 
several  different  offers  at  the  same  time 
or  more  time  to  shop  for  a  better  deal. 

The  Bureau  understands  that  industry 
may  in  response  to  the  final  rule 
sequence  their  application  processes  to 
receive  additional  information  they 
deem  necessary  prior  to  receipt  of  the 
six  items.  However,  even  if  the  impact 
of  deleting  the  seventh  item  from  the 
definition  of  “application”  does  not 
move  the  delivery  of  the  Loan  Estimate 
to  consumers  significantly  earlier  in  the 
origination  process,  the  Bureau  believes 
other  significant  benefits  will  accrue  to 
consumers  from  this  definition  of 
“application.”  The  Bureau  believes  that 
providing  a  bright  line  standard  for  the 
definition  of  application,  such  that 
consumers  will  know  the  point  in  time 
when  they  are  to  receive  the  Loan 
Estimate,  will  aid  consumers’ 
understanding  of  the  application  stage 
of  their  mortgage  loan  transactions. 
Consumers  will  be  able  to  understand 
when  they  are  entitled  undef  this 
regulation  to  obtain  the  Loan  Estimate 
that  contains  reliable  Estimates  that 'are 
subject  to  the  good  faith  estimate  ijid 
tolerance  requirierhents  of  §  1026. l^fe), 

*  which  the  Bureau  believes  will  b6ttCT  ‘ 
enable  consumers  to  shop  effectively  for 
mortgage  loans. 

b.  Costs  to  Consumers 

The  Bureau  does  not  believe  that 
eliminating  the  seventh  item  in  the 
definition  of  application  will  lead  to 
costs  to  consumers.  As  noted  above,  the 
Bureau  believes  that  no  costs  will  be 
passed  through  to  consumers  by 
creditors  or  loan  originators. 

c.  Costs  to  Covered  Persons 

The  Bureau  understands  that 
eliminating  creditors’  and  mortgage 
brokers’  ability  to  wait  to  provide  a  good 
faith  estimate  until  after  they  receive 
“any  other  information  deemed 


element,  taking  this  requirement  out  of  the 
definition  of  application  enSure^hat  this  does  not 
hapften.  which  the  Bureau  believes  will  make 
delivery  times  more  uniform. 


necessary”  could  increase  the  burden  on 
creditors  and  mortgage  brokers  to  the 
extent  that  it  l:auses  them  to  issue  more 
Loan  Estimates  than  they  would  under 
the  current  definition  of  application.  If 
a  creditor  or  mortgage  broker  obtains 
additional  information  from  the 
borrower  after  the  Loan  Estimate  has 
been  issued  that  affects  the  costs  of  the 
settlement  service  for  the  loan,  the 
creditor  or  broker  may  need  to  issue  a 
revised  Loan  Estimate.  The  Bureau  is 
unaware  of  information  that  would 
allow  it  to  estimate  how  often  this 
would  occur.  The  Bureau  believes, 
however,  if  this  were  to  impose 
substantial  costs,  creditors  and  mortgage 
brokers  would  mitigate  this  by  adjusting 
their  business  practices  surrounding  the 
receipt  of  applications  to  gather  other 
important  information  prior  to,  or  at  the 
same  time  as,  they  obtain  the  six  items 
that  together  constitute  an 
“application.”  In  this  regard,  the  Bureau 
notes  that,  under  the  final  rule,  a 
creditor  may  request  such  other 
information  prior  to  obtaining  all  six 
items  that  constitute  an  application 
without  triggering  the  disclosure 
requirement.  To  the  extent  that  creditors 
delay  obtaining  all  six  items,  it  woifld 
mitigate  the  benefit  to  consumers  of 
receiving  the  form  earlier.  However,  as 
described  above,  there  are  other  benefits 
that  will  accrue  to  consumers  from 
providing  a  bright  line  standard  for  the 
definition  of  application. 

In  developing  the  final  rule,  the 
Bureau  also  considered  removing 
additional  items  from  the  regulatory 
definition  of  “application.”  However, 
the  Bureau  does  not  believe  the  other 
items  in  the  current  definition  of 
application  raise  similar  concerns 
regar(^ng  creditors’  ability  to  delay 
provijSioh  of  the  early  disclosures. 
Furthermdre,  the  Bureau  believes  that 
many  or  all  of  the  six  items  may  be 
necessary  for  a  creditor  to  provide 
reliable  estimates  in  many 
circumstcmces. 

3.  Permissible  Changes  in  Settlement 
Costs/Redisclosures 

The  final  rule  revises  current  rules 
regarding  the  circumstances  in  which  a 
consumer  may  be  charged  more  at  . 
closing  for  settlement  services  than  the 
creditor  estimated  in  the  disclosure 
provided  to  the  consumer  within  three 
business  days  of  receiving  the 
application. 

As  discussed  more  fully  in  the 
section-by-section  analysis  of 
§  1026.19(e)(3),  HUD’s  2008  RESPA 
Final  Rule  limits  the  circumstances  in 
which  a  creditor  can  charge  the 
consumer  more  at  consummation  for  . 
settlement  services  than  the  creditor^ 


estimated  in  the  RESPA  GFE  provided 
to  the  consumer  within  three  business 
days  of  receiving  the  application.  These 
rules  generally  place  charges  into  three  • 
categories:  the  creditor’s  charges  for  its 
own  services,  which  cannot  exceed  the 
creditor’s  estimates  unless  an  exception 
applies  (‘‘zero  tolerance”);  charges  for 
settlement  services  provided  by  third 
parties,  which  cannot  exceed  estimated 
amounts  by  more  than  ten  peit;ent 
unless  an  exception  applies  (“ten 
percent  tolerance”);  and  other  charges 
that  are  not  subject  to  any  limitatiop  on 
increases  (“no  tolerance  limit”).  HUD’s 
2008  RESPA  Final  Rule  permits  certain 
limited  exceptions  in  which  higher 
charges  are  permitted,  such  as  when  the 
borrower  requests  a  change,  when  the 
RESPA  GFE  expires,  or  when  valid 
changes  in  circumstance  occur.  The 
Bureau  is  aware  of  concerns  that  HUD’s 
2008  RESPA  Final  Rule  is  both  too  lax 
and  too  restrictive,  and  also  that  the  rule 
is  difficult  to  understand.  The  final  rule 
attempts  to  address  these  concerns  by 
balancing  the  objective  of  improving  the 
reliability  of  the  estimates  creditors  give 
consumers  shortly  after  application  with 
the  objective  of  preserving  creditors’ 
flexibility  to  respond  to  unanticipated 
changes  that  occur  during  the  loan 
process.  Specifically,  the  final  rule 
applies  the  zero  tolerance  category  to  a 
larger  range  of  charges,  expanding  it  to 
include  fees  charged  by  an  affiliate  of 
the  creditor  and  fees  charged  by  service 
providers  selected  by  the  creditor  and 
fees  for  services  for  which  the  consumer 
is  not  permitted  to  shop.  A  service 
provider  is  considered  required  by  the 
‘creditor  if  consumers  are  required  to  use 
only  that  provider  or  to  choose  only 
from  a  list  of  service  providers  prepared 
by  the  creditor  [i.e.,  if  consumers  are  not 
permitted  to  shop  for  their  own  provider 
off  of  the  list). 

Some  alternatives  the  Bureau 
considered  in  developing  the  final  rule 
included  narrowing  the  exceptions 
permitting  increases  in  settlement 
charges  in  order  to  restrict  the  ability  of 
a  creditor  to  charge  more  for  its  own 
services  or  for  third-party  settlement 
services  than  the  creditor  initially 
estimated.  However,  the  Bureau  was 
concerned  that  this  approach  could 
prevent  creditors  from  increasing 
settlement  charges  to  reflect  justifiable 
increases  in  costs.  The  Bureau  also 
considered  preserving  HUD’s  2008 
RESPA  Final  Rule  in  its  entirety.  ' 
However,  as  discussed  above,  the 
Bureau  believes  that  the  final  rule  is  an 
improvement  over  HUD’s  2008  RESPA 
Final  Rule  because  it  requires  creditors 
to  provide  consumers  with  more 
accurate  estimates  of  settlement  charges. 
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In  addition,  the  final  rule  includes  more 
guidance  than  the  current  rule  regarding 
the  circumstances  in  which  creditors 
may  revise  cost  estiniates. 

a.  Benefits  to  Consumers 

The  Bureau  believes  that  consumers 
may  benefit  when  fewer  charges  are 
permitted  to  change  from  the  Loan 
Estimate.  Consumers  that  rely  on  the 
Loan  Estimate  to  shop  for  a  loan  will  be 
able  to  make  decisions  based  on 
estimated  costs  that  more  closely  reflect 
the  actual  cpsts  they  would  bear, 
making  shopping  more  effective.  For 
some  consuiners,  such  as  those 
considering  a  refinancing  that  they  may 
or  may  not  decide  to  take  out,  more 
reliable  information  may  allow  them  to 
make  a  better-informed  decision  about 
whether  to  take  out  a  loan  at  all.  Firmer 
fees  may  also  reduce  “gaming”  by 
unscrupulous  creditors  that 
intentionally  underestimate  on  initial 
forms  and  then  impose  new  or  different 
charges  near  the  time  of  consummation. 
Reducing  uncertainty  may  also  benefit 
consumers  by  relieving  their  need  to 
plan  for  contingencies  or  other 
consequences  that  flow  from  the 
uncertainty. 

The  Bureau  cannot  quantify  the 
magnitude  of  these  benefits.  As 
discussed  above,  the  Bureau  is  unaware 
of  any  data  that  can  provide  reliable 
market-wide  estimates  of  the  prevalence 
of  changes  between  early  TILA 
disclosures  and  RESPA  GFEs  and  final 
loan  terms  and  closing  costs  or  of  the 
causes  for  those  changes  that  occur. 

Expanding  the  set  of  costs  included  in 
the  zero  tolerapce  category  may  also 
benefit  consumers  by  giving  creditors  an 
incentive  to  control  the  costs  imposed 
by  third  parties.  Currently,  creditors 
have  limited  incentives  to  control  third- 
party  costs.  By  applying  the  zero 
tolerance  category  to  a  larger  range  of 
charges,  including  charges  by  affiliates 
of  the  creditor  and  some  services  for 
which  the  consumers  is  not  permitted  to 
shop,  the  final  rule  will  cause  creditors 
to  absorb  more  increases  in  costs,  and 
may  incent  them  to  seek  to  minimize 
the  chance  that  these  increases  will 
occur.  Creditors  are  in  a  better  position 
than  consumers  to  control  these  costs-,  . 
as  they  are  much  more  familiar  with 
these  markets  than  are  typical 
consumers,  and  they  are  likely  to  have 
ongoing  relationships  with  affiliates  and 
settlement  service  providers  for  services 
that  consumers  are  not  permitted  to 
shop  that  gives  them  some  ability  to 
encourage  these  providers  not  to  charge 
more  than  the  initial  estimate. 


b.  Costs  to  Consumers 

The  expansion  of  the  set  of  costs  that 
are  subject  to  a  zero  tolerance  may 
impose  costs  on  some  consumers.  The 
restriction  on  changes  to  these  costs 
may  cause  some  creditors  to  provide 
higher  initial  estimates,  making 
shopping  less  effective  asljorrowers  rely 
on  less  accftrate  information.  The 
Bureau  believes,  however,  that  these 
effects  are  likely  to  be  mitigated  by 
competitive  pressures  that  encourage 
creditors  not  to  inflate  cost  estimates.  In 
addition,  the  final  rule  requires 
creditors  to  make  good  farth  estimates, 
and  thus,  creditors  may  be  concerned 
about  liability  under  the  rule  from 
providing  inflated  estimates. 

c.  Benefits  to  Covered  Persons 

Covered  persons  may  also  benefit 
firom  the  final  rule  because  it  reduces 
ongoing  compliance  burden  by 
resolving  prior  regulatory  ambiguities 
about  how  to  comply  with  TILA  and 
RESPA.  For  example,  the  final  rule 
provides  additional  guidance  on  the 
current  rule  regarding  the  circumstances 
in  which  creditors  may  revise  costs 
estimates  and  the  use  of  average  cost 
pricing.  The  final  rule  further 
streamlines  and  clarifies  HUD’s  2008 
RESPA  Final  Rule  by  ingorporating 
prior  HUD  guidance  into  Regulation  Z 
and  its  commentary,  as  necessary  and 
appropriate.  The  Bureau  is  unaware  of 
reliable  data  showing  how  often 
creditors  will  provide  additional 
disclosures  once  the  final  rule  becomes 
effective.  Some  creditors,  however,  have 
reported  that  additional  clarity 
regarding  redisclosure  requirements  for 
the  RESPA  CFE  and  average  cost  pricing 
would  reduce  the  cost  of  compliance,  in 
part,  by  reducing  confusion  over  when 
redisclosure  is  permitted  or  required, 
and  thereby  reducing  the  need  for  legal 
advice. 

To  the  extent  that  the  final  rule’s 
restriction  on  certain  changes  in  fees 
reduces  bait-and-switch  tactics  by  some 
creditors,  this  may  benefit  honest 
creditors  that  do  not  use  these  tactics. 

d.  Costs  to  Covered  Persons 

The  Bureau  understands  that  covered 
persons  may- experience  increased  costs 
as  a  result  of  the  final  rule,  which 
applies  the  zero  tolerance  category  to  a 
larger  range  of  charges.  Since  the  final 
rule  expands  the  circumstances  in 
which  creditors  cannot  pass  increased 
costs  to  consumers  when  the  initial 
estimate  is  lower  than  the  actual  costs, 
creditors  may  be  required  to  absorb 
more  costs  when  no  exception,  such  as 
a  legitimate  change  in  circumstances,  is 
present.  This  impact  should  be 


mitigated  to  the  extent  creditors  are  in 
a  position  to  know  the  typical  charges 
of  affiliated  firms  and  firms  they  engage 
repeatedly  and  require  consumers  to 
use,  and  can  therefore  provide  estimates 
that  are  accurate.  As  discussed  above, 
the  Bureau  is  unaware  of  any  data  that 
can  provide  reliable  market-wide 
estimates  of  the  prevalence  of  changes 
between  early  TILA  disclosures  and 
RESPA  CFEs  and  final  loan  terms  and 
closing  costs,  and  the  causes  of  those 
changes.  Therefore,  the  Bureau  cannot 
provide  estimates  of  how  often  creditors 
would  have  to  absorb  higher  than 
expected  costs  that  cannot  be  attributed 
to  a  changed  circumstance.  The 
discussion  of  average  cost  pricing 
provided  in  the  “Consumer  Benefits” 
section  above  applies  here,  as  well, 
suggesting  that  these  costs  to  creditors 
would  be  quite  modest.  Creditors  may 
also  encounter  increased  costs  in 
circumstances  where  costs  in  the  newly 
defined  zero-tolerance  categories 
increase  in  ways  permitted  by  an 
exception.  The  incidence  of  these 
scenarios  is  not  known,  but  the  Bureau 
believes  that  the  resultant  costs  will  be 
negligible. 

The  Bureau  also  anticipates  that  the 
final  rule  may  result  in  increased  use  of 
affiliated  service  providers,  including 
settlement  agents  or  other  providers  of 
settlement  services,  so  that  creditors  can 
more  directly  control  changes  in 
settlement  costs,  which  could  have  a 
negative  impact  on  independent 
providers:  Alternatively,  the  final  rule 
may  encourage  creditors  to  allow 
borrowers  to  choose  settlement  service 
providers  that  are  not  on  a  list  provided 
to  the  borrower  so  that  the  zero  percent 
tolerance  requirement  would  not  apply. 
In  addition,  the  Bureau’s  2013  ATR 
Final  Rule  may  mitigate  the  incentives 
to  utilize  affiliates. 

Arguably,  it  is  easier  for  a  creditor  to 
ensure  that  costs  do  not  change  if  the 
settlement  agent  is  an  affiliate.  Some 
commenters  have  argued  that  the 
negative  impact  on  independent 
providers  could  lead  to  reduced 
competition  for  settlement  services  and 
ultimately  higher  costs  for  consumers. 
The  Bureau  is  unaware  of  any  evidence 
that  such  increase  in  costs  will  occur 
even  if  creditors  were  to  increase  their 
use  of  affiliates.  On  the  contrary, 
economic  theory  implies  that  prices  to 
consumers  might  decrease  due  to  an 
increased  utilization  of  affiliates. 
However,  there  have  also  been  concerns 
about  the  use  of  affiliates  in  the  real 
estate  market,  and  whether  they  are  in 
the  best  interest  of  consumers.  See  CAO 


See,  for  example.  Cournot  (1838)  and  Spengler 
(1950). 
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Report  Title  Insurance,  Actions  Needed 
to  Improve  Oversight  of  the  Title 
Industry  and  Better  Protect  Consumers, 
at  p.  33.  The  Bureau  acknowledges  that 
creditors  may  choose  not  to  use  ' 
affiliates  for  various  reasons,  including 
that  affiliate  fees  are  included  in  “points 
and  fees”  for  purposes  of  the  Bureau’s 
ability  to  repay  rules  and  for  coverage 
under  the  Home  Ownership  and  Equity 
Protection  Act.” 

Alternatively,  the  final  rule  may 
encourage  creditors  to  allow  borrowers 
to  choose  settlement  service  providers 
that  are  not  on  a  list  provided  to  the 
borrower  so  that  the  zero  tolerance 
requirement  would  not  apply.^^®  This 
would  appear  to  benefit  independent 
service  providers,  or  at  least  be  neutral 
relative  to  current  practices.  For  a 
broader  discussion  of  costs  related  to 
the  zero-tolerance  category,  please  refer 
to  the  section-by-section  analysis  of 
§  1026.19(e). 

Settlement  agents  may  also  be 
affected.  As  mentioned  above,  the  final 
rule  may  result  in  increased  use  of 
affiliate  service  providers.  Thus,  it  is 
conceivable  that  creditors  will  choose  to 
perform  settlement  services  internally 
and  that  more  creditors  will  enter  into 
more  formal  outsourcing/affiliate 
arrangements  with  settlement  agents, 
which  may  result  in  a  revenue  decrease 
for  independent  settlement  agents. 

These  effects  are  likely  to  be  mitigated 
b.y  the  points  and  fees  thresholds  for 
qualified  mortgages  in  the  2013  ATR 
Final  rule,  which  lessen  the  incentive  to 
use  affiliated  service  providers.  The 
Bureau  cannot  estimate  the  magnitude 
of  this  revenue  decrease  and  the 
proportion  of  firms  providing  settlement 
agent  services  that  will  experience  this 
revenue  decrease. 

4.  Provision  of  the  Closing  Disclosure 

The  final  rule  requires  delivery  of  the 
integrated  Closing  Disclosure  so  that  it 
is  received  by  the  consumer  three 
business  days  before  consummation  in 
all  cases.  The  final  rule  makes  the 
creditor  ultimately  responsible  for 
providing  the  Closing  Disclosure,  but 
permits  creditors  to  use  settlement 
agents  to  provide  the  Closing 
Disclosure,  provided  that  settlement 
agents  comply  with  all  relevant 
requirements  concerning  the  Closing 
Disclosure.  The  following  discussion  is 
limited  to  the  most  significant  elements 
of  the  Closing  Disclosure  requirements. 
See  the  section-by-section  analyses  of 


^^®The  final  rule  requires  a  statement  on  the  list 
that  the  consumer  can  select  a  provider  not  on  the 
list,  as  illustrated  by  form  H-27  of  ap|)endix  H  to 
Regulation  Z. 


§§  1026.19(f)  and  1026.38  for  discussion 
of  the  other  elements. 

a.  Timing  of  Closing  Disclosure 
Provision  * 

TILA  and  RESPA  establish  different 
timing  requirements  for  disclosing  final 
loan  terms  and  costs  to  consumers.  As 
discussed  more  fully  in  the  section-by¬ 
section  analyses  of  §  1026.19(f)(l)(i)  and 
(f)(l)(ii)(A),  TILA,  as  implemented  liy 
Regulation  Z,  generally  provides  that,  if 
the  early  TILA  disclosures  contain  an 
APR  that  becomes  inaccurate,  the 
creditor  shall  ftirnish  corrected  TILA 
disclosures  so  that  they  are  received  by 
the  consumer  not  later  than  three 
business  days  before  consummation.  On 
the  other  hand,  RESPA  and  Regulation 
X  generally  require  that  the  RESPA 
settlement  statement  be  provided  to  the 
borrower  at  or  before  settlement.377  To 
meet  the  Dodd-Frank  Act’s  mandate  to 
integrate  the  disclosures  required  by 
TILA  and  RESPA,  and  to  better  facilitate 
consumer  understanding  of  the  costs, 
the  final  rule  requires  delivery  of  the 
integrated  Closing  Disclosure  so  that  it 
is  received  by  the  consumer  three 
business  days  before  consummation. 
Because  the  Closing  Disclosure  may 
change  before  consummation  without 
triggering  a  new  three-business-day 
waiting  period,  except  in  the  three 
circumstances  discussed  above,  the 
Bureau  believes  it  is  appropriate  to 
implement  RESPA  section  4,  which 
gives  borrowers  the  right  to  inspect  the 
settlement  statement  one  business  day 
before  settlement,  by  giving  consumers 
the  right  to  inspect  the  Closing 
Disclosure  one  day  before 
consummation.  The  Bureau  believes 
that  implementing  this  statutory  right 
will  reduce  the  likelihood  that 
consumers  will  be  surprised  by  changes 
to  the  Closing  Disclosure  at  the  point  of 
consummation.  Moreover,  the  Bureau 
believes  a  one-day  right  to  inspect  will 
be  less  disruptive  to  the  efficient 
operation  of  closings  than  a  three- 
business-day  redisclosure  requirement. 

To  prevent  unnecessary  closing 
delays,  the  final  rule  clarifies  that, 
consistent  with  other  Regulation  Z 
disclosure  requirements  under 
§  1026.17,  where  the  creditor  dqes  not 
have  the  actual  terms,  the  creditor  may 
provide  an  estimate  based  on  the  best 
information  reasonably  available  to  the 
creditor  on  the  originally  provided 
Closing  Disclosure.  In  addition,  the  final 
rule  also  permits  a  number  of  changes 
after  provision  of  the  Closing  Disclosure 


RESPA  also  provides  for  one  day  advance 
disclosure  upon  borrower  request  but  settlement 
agents  only  need  to  provide  information  known  to 
them  at  time  of  the  disclosure.  12  U.S.C.  2603(b). 


to  reflect  common  adjustments  without 
causing  closing  delays  while  protecting 
consumers  from  major  changes  that 
could  present  significant,  long-term 
financial  risk.  If,  between  the  time  the 
Closing  Disclosure  is  first  provided  and 
consummation,  the  loan’s  APR  becomes 
inaccurate  (over  and  above  the  specified 
tolerance  level),  the  loan  product 
changes,  or  a  prepayment  penalty  is 
added,  a  revised  Closing  Disclosure 
must  be  issued  with  an  additional  three- 
business-day  period  to  review  the 
transaction.  All  other  changes  to  the 
Closing  Disclosure  may  be  made 
without  an  additional  three-business- 
day  waiting  period,  but  a  revised 
Closing  Disclosure  must  be  provided  at 
or  before  consummation. 

j.  Benefits  to  Consumers.  Consumers 
may  benefit  from  the  final  rule  because 
it  will  ensure  that  consumers  receive  the 
disclosures  far  enough  in  advance  of 
consummation  so  that  they  can  review 
the  final  details  of  the  transaction. 
Together  with  the  improved  clarity  of 
the  Closing  Disclosure  and  the 
comparability  of  the  Loan  Estimate  and 
the  Closing  Disclosure,  this  should 
allow  consumers  to  have  a  better 
understanding  of  the  final  terms  of  the 
transaction  and  whether  and  how  those 
terms  have  changed  since  the  consumer 
received  the  Loan  Estimate.  Indeed, 
'respondents  in  the  Bureau’s 
Quantitative  Study  that  used  the 
integrated  disclosures  performed 
statistically  significantly  better  than 
respondents  using  the  current 
disclosures  at  answering  questions 
comparing  their  estimated  and  final 
loan  terms  and  costs,  as  well  as  at 
answering  questions  about  their  final 
loan  terms  and  costs.^^a  The  mandatory 
three-business-day  waiting  period  may 
encourage  all  creditors  to  take  greater 
care  to  ensure  that  Loan  Estimates  are 
accurate  and  may  discourage 
unscrupulous  creditors  from  attempting 
to  “bait  and  switch”  consumers  with  an 
initial  Loan  Estimate  that  has  better  loan 
.terms  or-lower  settlement  costs  than  the 
final  transaction  because  consumers 
will  have  additional  time  to  review  the 
terms  of  their  transaction. 

The  Bureau  cannot  quantify  the 
magnitude  of  the  benefits  of  the  threer 
business-day  period  for  consumers  to 
feview  the  integrated  Closing 
Disclosure.  As  discussed  above,  the 
Bureau  is  unaware  of  any  data  that  can 
provide  reliable  market-wide  estimates 
of  the  prevalence  of  changes  between 
early  TILA  disclosures  and  RESPA  GFEs 
and  final  loan  terms  and  closing  costs. 


See  Kleimann  Quantitative  Study  Report  at 
46--18.  - 
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ii.  Costs  to  Consumers.  If  the  final 
rule’s  requirement  for  creditors  (or 
settlement  agents,  to  the  extent  creditors 
divide  responsibility  with  them)  to 
provide  the  Closing  Disclosure  so  that  it 
is  received  by  the  consumer  three 
business  days  prior  to  consummation  in 
all  circumstances  were  to  result  in 
closing  delays,  such  delays  could  come 
at  a  cost  to  consumers.  For  example,  for 
a  consumer  who  is  buying  and  selling 
a  primary  residence,  a  delay  in  the  sales 
transaction  may  result  in  a  delay  in  his 
or  her  purchase  transaction  as  well,  and 
thus  might  be  a  significant  cost  if  it  were 
out  of  the  consumer’s  control.  However, 
the  Bureau  believes  the  incidence  of 
such  delays  would  be  extremely  rare  for 
a  number  of  reasons. 

First,  the  final  rule  allows  the 
consumer  to  waive  the  waiting  period 
for  bona  fide  personal  financial 
eitiergencies — consumers  currently  have 
this  waiver  ability  under  Regulation  Z 
with  respect  to  certain  TILA  disclosures. 
Second,  both  settlement  agents  and 
creditors  have  incentives  to  complete 
closings  as  scheduled,  and  therefore  the 
Bureau  believes  that  they  will  adjust 
their  business  practices  such  that  the 
Closing  Disclosure  can  be  provided  in  a 
timely  manner  and  closing  delays  will 
be  infrequent.  Third,  as  described  above 
the  final  rule  permits  creditors  to 
provide  estimates  where  actual  teriils 
are  not  available,  and  where  changes 
happen  subsequent  to  the  issuance  of 
the  Closing  Disclosure  only  require  a 
further  three-day  waiting  period  if  there 
are  certain  significant  changes  to  the 
terms,  such  as  a  change  in  the  APR  by 
more  than  Vs  of  1  percent  or  V4  of  1 
percent  (based  on  the  type  of  loan),  the  . 
loan  product  changes,  or  there  is  an 
addition  of  a  prepayment  penalty. 
Accordingly,  the  Bureau  believes  the 
rule  as  finalized  is  unlikely  to  lead  to 
frequent  closing  delays. 

Many  commenters  suggested  that 
consumers  will  be  hurt  by  the  closing 
delays  arising  from  creditors  not  being 
able  to  provide  the  final  Closing 
Disclosure  in  a  timely  fashion.  The 
Bureau  disagrees.  Due  to  competition, 
creditors  are  unlikely  to  continue 
current  processes  as  that  would  result  in 
many  transactions  being  delayed  due  to 
the  three-business-day  provision.  Thus, 
creditors  are  likely  to  implement 
necessary  process  adjustments  to  avoid 
consummation  delay.  Since  these 
processes  involve  fixed  costs, 
consumers  are  unlikely  to  experience 
any  price  increases. Moreover,  the 
final  rule’s  requirements  for  the  three 
business  day  waiting  period  are  less 
strict  than  those  proposed,  which 
should  further  alleviate  any  concerns 
about  this  issue. 


Hi.  Costs  to  Covered  Persons.  If  the 
requirement  does  lead  to  delayed  or 
canceled  closings,  this  may  impose 
costs  on  covered  persons  as  well.  Such 
closing  delays  could  result  in  loss  of 
revenue  for  transactions  that  fall 
through  due  to  a  delay.  However,  as 
noted  above,  in  response  to  public 
comments  received,  the  Bureau  has 
revised  the  final  rule  regarding 
redisclosure  of  the  Closing  Disclosure 
and  additional  three-business-day 
waiting  periods  to  mitigate  the  risk  of 
fi:equent  closing  delays.  The  final  rule 
may  also  create  legal  and  reputational 
risks  for  creditors  or  settlement  agents 
that  are  unable  to  close  loans  as 
planned.  Accordingly,  the  Bureau  does 
not  believe  there  is  a  high  risk  of  closing 
delays  from  the  final  rule. 

iv.  Alternatives  Considered.  Under  the 
proposal,  most  changes  to  the  actual 
terms  of  the  transaction  after  issuance  of 
the  Closing  Disclosure  three  days  before 
closing  would  have  triggered  an 
obligation  to  redisclose  and  to  provide  ' 
an  additional  three-business-day 
waiting  period.  The  proposal  would 
have  permitted  limited  changes  that 
would  not  have  required  an  additional 
three-business-day  period:  Revisions 
due  to  consumer-seller  negotiations; 
revisions  that  do  not  increase  the  cash 
to  close  amount  by  more  than  $100;  and 
revisions  that  result  in  refunds  due  to 
the  good  faith  requirements  in  proposed” 
§  1026.19(e)(3).  As  discussed  in  the 
section-by-section  analysis  of 
§  1026.19(f)(2)(i)  and  (ii),  to  avoid  the 
risk  of  costly  closing  delays,  the  final 
rule  narrows  the  circumstances  that 
would  trigger  additional  three-business- 
day  periods  to  changes  that  would  affect 
consumers  over  the  life  of  the  loan: 
Where  the  loan’s  previously  disclosed 
APR  changes  outside  of  the  TILA 
tolerances,  the  loan  product  changes,  or 
a  prepayment  penalty  is  added.  Further, 
the  Bureau  received  feedback  indicating 
that  the  APR  estimates  included  in  the 
early  TILA  disclosures  typically  change 
by  more  than  Vs  of  1  percent  before 
consummation  occurs  (the  tolerance  for 
many  loans),  such  that  most  creditors 
already  provide  corrected  disclosures 
three  business  days  before 
consummation  as  a  standard  business 
practice,  rather  than  analyzing  the 
accuracy  of  the  disclosed  APR. 
Therefore,  the  Bureau  believes  that  any 
additional  burden  associated  with 
requiring  the  disclosure  three  business 
days  before  consummation  in  all  cases 
would  be  minimal. 

b.  Responsibility  for  Providing  the 
.  Closing  Disclosure 

TILA  and  RESPA  require  that 
.  different  parties  provide  final 


disclosures  to  consumers.  Specifically, 
TILA,  as  implemented  by  Regulation  Z, 
requires  the  creditor  to  provide  the 
TILA  disclosures  to  consumers,  while 
RESPA,  as  implemented  by  Regulation 
X,  requires  that  the  settlement  agent 
provide  tfie  final  statement  of  settlement 
costs  to  the  consumer.  However,  section 
1419  of  the  Dodd-Frank  Act  amended 
TILA  to  make  creditors  responsible  for 
disclosing  settlement  cost  information. 

See  TILA  section  128(a)(17).  To 
reconcile  these  statutory  differences  and 
implement  TILA  section  128(a)(17),  the 
Bureau  proposed  two  alternative 
approaches  for  assigning  responsibility 
for  provision  of  the  integrated  Closing 
Disclosure  to  consumers:  Sole 
responsibility  for  provision  of  the 
Closing  Disclosure  by  the  creditor,  with 
the  recognition  that  the  settlement  agent  • 
could  be  engaged  by  the  creditor  to 
provide  the  Closing  Disclosure;  or  sole 
responsibility  for  provision  of  the 
Closing  Disclosure  by  the  creditor 
without  recognition  of  any  involvement 
of  a  settlement  agent.  In  the  final  rule, 
the  creditor  is  ultimately  responsible  for 
providing  the  consumer  with  an 
integrated  Closing  Disclosure  three 
business  days  before  consummation  and 
the  other  delivery  requirements  in  the 
final  rule,  but  creditors  may  rearrange 
division  of  responsibility  with 
settlement  agents  to  provide  the  Closing 
Disclosure,  so  long  as  delivery  is 
conducted  by  one  of  them. 

i.  Costs  to  Covered  Persons.  The  costs 
to  creditors  and  to  settlement  agents 
under  the  final  rule  will  depend  on  how 
creditors  and  settlement  agents  arrange 
to  share  responsibility  for  complying 
with  the  requirements  relating  to 
provision  of  the  Closing  Disclosure.  The 
final  rule’s  assignment  of  responsibility 
for  provision  of  the  Closing  Disclosure 
to  the  creditor  will  likely  require 
coordination  on  the  part  of  creditors  and 
settlement  agents  similar  to  what  is 
done  today. 

One  additional  one-time  cost, 
however,  may  be  re-working  that 
coordirfation  to  adjust  to  the  new  forms 
and  timing  requirement.  As  discussed 
above,  the  Bureau  believes  creditors  face 
a  one-time  cost  of  improving 
coordination  with  settlement  agents, 
and  that  this  task  will  be  performed 
primarily  by  Legal  and  management 
staff,  at  an  industry  wide  cost  of  $2.8 
million.  Symmetrically,  the  Bureau 
estimates  that  settlement  agents  will 
spend  8  hours  improving  coordination 
with  creditors,  at  a  one-time  cost  of  $1.2 
million  industry  wide.  Going  forward, 
the  Bureau  believes  that  coordination 
costs  will  be  similar  to  those  currently 
experienced,  so  neither  creditors  nor 
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settlement  agents  should  face  increased 
ongoing  costs. 

Some  commenters  suggested  that 
some  of  the  duties  associated  with 
settlement  are  going  to  shift  from 
settlement  agents  to  creditors,  due  to 
creditors  having  additional  incentives 
under  the  final  rule  to  ensure  timely 
provision  of  the  Closing  Disclosure. 
Commenters  did  not  describe  or  provide 
evidence  as  to  the  extent  to  which  this 
would  occur  or  the  extent  to  which  such 
a  shift  would  harm  consumers.  The 
Bureau  is  unahle  to  estimate  whether  or 
to  what  extent  this  will  occur;  however, 
the  Bureau  believes  that  creditors’ 
incentive  to  internalize  the  process  is 
mitigated  to  the  extent  that  creditors 
and  settlement  agents  already 
coordinate  between  themselves.  One  of 
the  main  arguments  that  commenters 
provided  is  that  creditors  would 
monopolize  the  settlement  market, 
resulting  in  integrated  creditors- 
settlement  agents,  and  thereby  reducing 
competition  in  the  settlement  agent 
market.  This  argument  is  not  supported 
by  the  law  and  economics  literature.^so 
While  there  are  some  situations  where 
this  argument  might  still  apply,^®^  none 
of  these  cases  seem  to  be  relevant  in  this 
context.  Additionally,  the  points  and 
fees  thresholds  for  qualified  mortgages 
under  the  2013  ATR  Final  rule  may 
mitigate  these  effects,  to  the  extent  that 
they  discourage  the  use  of  affiliated 
service  providers.  To  thojextent  that  any 
such  shift  occurs,  there  could  be  a 
reduction  in  the  rule  implementation 
costs  discussed  above.  Any  settlement 
agents  caused  to  exit  the  market  by  such 
a  shift  would  of  course  incur  no 
implementation  costs  whatsoever. 
Creditors,  in  turn,  likely  would  not 
absorb  all  of  these  foregone  settlement 
agent  costs,  but  rather  only  some 
additional  training  costs. 

jj.  Alternatives  Considered.  In 
developing  the  final  rule,  the  Bureau 
also  considered  an  alternative  under 
which  the  creditor  would  have  been 
solely  responsible  for  delivering  the 
Closing  Disclosure  to  the  consumer, 
without  acknowledging  that  a 

““See,  e.g..  Director,  Aaron,  and  Edward  H.  Levi, 
“Law  and  the  Future:  Trade  regulation.”  Nw.  UL 
Rev.  51  (1956)  at  281.  Suppose  that  the  creditor  is 
a  monopolist  in  the  mortgage  market  while  the 
settlement  agent  market  is  perfectly  competitive. 
Then  the  cr^itor  charges  a  price  (throu^  a  higher 
interest  rate  and  fees)  that  also  reflects  the  fact  that 
consumers  are  not  paying  an  extra  markup  in  the 
settlement  market.  If  the  credifbr  now  becomes  a 
monopolist  in  the  settlement  market  as  well,  that 
should  not  affect  the  overall  amount  that  the 
consumer  pays. 

Economides,  Nicholas.  “Tying,  Bundling,  and 
Loyalty /Requirement  Rebates.”  In  Research 
Handbook  of  the  Economics  of  Antitrust  Law.  Ed. 
Einer  Elhauge,  Northhampton,  MA:  Edward  Elgar, 
2012,  at  121-143. 


settlement  agent  can  provide  the  Closing 
Disclosure  on  behalf  of  the  creditor. 

This  alternative  would  have  likely 
placed  increased  costs  on  creditors, 
because,  as  discussed  above,  RESPA  and 
current  Regulation  X  require  that  the 
person  conducting  the  settlement 
provide  the  RESPA-required  disclosures 
to  consumers.  This  provision  could 
have  resulted  in  ambiguity  in  the  rule 
regarding  the  role  of  settlement  agents 
in  the  transaction,  and,  as  stated  by 
small  entity  representatives  on  the 
Small  Business  Review  Panel,  increases 
in  costs  for  small  entities. 

The  Bureau  also  considered  an 
alternative  under  which  the  settlement 
agent  would  have  sole  responsibility  for 
providing  the  Closing  Disclosure  to  the 
consumer.  However,  the  Bureau  is  not 
adopting  this  alternative  based  on  its 
concern  that  settlement  agents  do  not 
have  access  to  much  of  the  information 
regarding  loan  terms  that  must  be 
included  in  the  Closing  Disclosure 
relative  to  creditors,  which  could  lead  to 
inaccuracies  or  delays  of  Closing 
Disclosures,  as  well  as  non-negligible 
coordination  costs. 

In  addition,  in  response  to  industry 
feedback,  the  Bureau  considered  an 
approach  that  would  bifurcate  the 
Closing  Disclosure  into  TILA-required 
and  RESPA-required  disclosures,  with 
the  creditor  being  responsible  for  the 
former,  and  the  settlement  agent  being 
responsible  for  the  latter.  Under  this 
alternative,  the  settlement  agent  would 
incur  additional  logistical  burden, 
relative  to'  the  pre-statutory  baseline. 
Creditors  and  settlement  agents  may 
have  incurred  one-time  legal  fees  under 
this  alternative,  since  those  entities  may 
have  needed  to  contractually  stipulate 
their  respective  duties  or  amend 
existing  contractual  arrangements  in 
light  of  the  rule.  Settlement  agents  may 
also  have  needed  to  hire  additional  staff 
to  handle  the  increased  workload 
associated  with  collecting  the  relevant 
information  and  coordinating  with 
creditors  and  third  party  service 
providers  and  preparing  the  disclosures. 
The  Bureau  is  also  concerned  that  such 
an  approach  would  be  confusing  for 
consumers,  would  be  impracticable, 
would  result  in  additional  regulatory 
burden  because  of  the  amount  of 
overlap  between  TILA  and  RESPA 
disclosures,  and  would  be  inconsistent 
with  the  Dodd-Frank  Act  requirement  to 
integrate  the  disclosures.  In  addition, 
the  Bureau  believes  that  the  final  rule 
permits  creditors  and  settlement  agents 
to  identify  the  most  efficient  methods  of 
communicating  and  dividing 
responsibility  for  the  disclosure, 
because  it  does  not  assign  in  the 
regulation  responsibility  for  particular 


tasks  or  portions  of  the  disclosure  to 
particular  parties. 

5.  Implementation  of  New  Disclosures 
Mandated  by  the  Dodd-Frank  Act 

As  discussed  more  fully  in  the 
section-by-section  analysis  above,  title 
XIV  of  the  Dodd-Frank  Act  added  new 
disclosure  requirements  to  TILA  and 
RESPA  for  mortgage  transactions, 
including  several  disclosures  to 
consumers  who  are  applying  for  a 
mortgage  loan  and  two  post¬ 
consummation  disclosures  concerning 
cancellation  of  escrow  accounts  for 
certain  mortgage  transactions  and  the 
partial  payment  policy  disclosure  for 
certain  mortgages.  The  Bureau  has 
structured  the  final  rule  to  require 
inclusion  of  the  application-related 
disclosures  into  the  Loan  Estimate  and 
Closing  Disclosure  and  required 
implementation  of  the  post¬ 
consummation  disclosures  at  the  same 
time  as  the  other  changes.  The  Bureau 
believes  that  this  approach  will  benefit 
consumers  by  providing  the  new 
information  while  minimizing 
paperwork  and  information  overload. 

The  Bureau  believes  that  the  one-time 
implementation  costs  will  be  negligible 
since  creditors  will  be  updating 
software  and  compliance  systems  to 
produce  the  new  disclosures  at  the  same 
time'that  they  are  implementing  the 
integrated  Loan  Estimate  and  Closing 
Disclosure.  Covered  persons  may  incur 
some  insignificant  additional  recurring 
costs  associated  with  providing  the 
post-consummation  disclosures  on  an 
ongoing  basis. 

6.  Major  Provisions  Considered  but  Not 
Implemented 

a.  Electronic,  Machine  Readable  Record 
Retention 

The  proposed  rule  would  have 
required  the  retention  of  records  of 
compliance  with  the  disclosure 
requirements  for  the  Loan  Estimate  and 
Closing  Disclosure  in  an  electronic, 
machine  readable  format.  After  careful 
consideration,  the  Bureau  has  decided 
not  to  impose  new  machine  readable 
data  retention  requirements  for  the  Loan 
Estimate  and  the  Closing  Disclosure,  or 
to  require  creditors  to  maintain  other 
evidence  of  compliance  in  an  electronic, 
machine  readable  format. 

The  Bureau  believes  that  requiring  the 
collection  of  electronic,  machine 
readable  records  may  have  improved  the 
ability  of  the  Bureau  and  other 
regulators  to  monitor  compliance  with 
applicable  requirements  and  to  evaluate 
whether  the  rules  adequately  protect 
consumers  against  impermissible 
changes  in  settlement  costs  and  loan 
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terms.  The  Bureau  believes  that  this 
improved  ability  may  have  benefitted 
consumers  through  improved 
compliance. 

The  Bureau  does  not  believe  the 
proposed  recordkeeping  requirements 
would  have  led  to  costs  to  consumers, 
beyond  any  costs  that  are  passed 
through  to  consumers  by  creditors  or 
loan  originators.  The  Bureau  believes 
covered  persons,  after  incurring  the  one¬ 
time  implementation  costs  cf  such  a 
new  requirement,  may  have  also 
benefitted  because  of  efficiency  gains 
from  facilitating  data  transmission 
through  the  mortgage  loan  origination 
process  due  to  standardization. 

However,  the  Bureau  determined,  for 
reasons  discussed  earlier  not  to  finalize 
the  requirement  in  this  final  rule. 

b.  Expanded  Definition  of  Finance 
Charge 

As  discussed  more  fully  in  the 
section-by-section  analysis  of  §  1026.4, 
TILA  and  current  Regulation  Z  exclude 
many  types  of  charges  from  the  finance 
charge,  particularly  for  mortgage 
transactions.  Concerns  have  long  been 
raised  that  these  exclusions  undermine 
the  potential  usefulness  of  the  finance 
charge  and  corresponding  APR  as  a  tool 
consumers  can  use  to  compare  the  total 
cost  of  one  loan  to  another.  In  addition, 
these  exclusions  create  compliance 
burden  and  litigation  risk  for  creditor? 
and  may  encourage  creditors  to  shift  the 
cost  of  credit  to  excluded  fees,  a  practice 
that  is  inefficient  and  may  lead  to 
greater  consumer  confusion. 

In  the  proposed  rule,  the  Bureau 
proposed  to  revise  the  definition  of 
“finance  charge”'by  eliminating  many 
of  the  current  exclusion  and 'thus  to 
potentially  make,  jt  more  as  a 

shopping  tool.  However,  while  the 
Bureau  acknowledges  that  there  are 
benefits  to  ^ch  an  expanded  fthance 
charge  definition  for  disclosure 
purposes,  the  Bureau  has  decided  not  to 
proceed  with  modifying  the  finance 
charge.  If  the  Bureau  had  included  more 
elements.in  the  finance  charge,  more 
loans  may  have  surpassed  APR 
thresholds  for  HPMLs  and  HOEPA 
loans,  which  may  have  required 
creditors  to  comply  with  additional 
regulations,  such  as  the  escrow 
requirement  for  higher-priced  mortgage 
loans.  Mechanically,  a  change  in  the 
definition  of  APR  would  potentially 
result  in  situations  where  loan  A  has-a 
higher  APR  than  loan  B  under  the 
current  definition,  but  has  a  lower  APR 
than  loan  B  under  the  new  definition. 
Consequently,  even  if  the  thresholds  for 
HPML  and  HOEPA  loans  were  reset,  the 
same  set  of  loans  likely  would  not  be 
covered.  Therefore,  it  is  a  substantial 


task  to  adjust  the  finance  charge  and 
preserve  the  intent  of  APR  thresholds  in  > 
other  regulations,  which  would  impose 
considerable  compliance  burden  on 
creditors.  The  Bureau  also  recognizes 
that  the  proposed  revised  definition  of 
“finance  charge”  could  create  upfront 
implementation  costs  for  creditors 
required  to  update  systems  and  train 
staff  on  the  new  calculations.  For  these 
reasons,  the  Bureau  believes  it  is 
appropriate  to  postpone  consideration 
of  any  changes  to  the  finance  charge 
definition  until  the  Bureau’s  other 
mortgage-related  Dodd-Frank  Act 
rulemakings  are  fully  implemented  and 
the  Bureau  has  the  opportunity  to 
evaluate  the  potential  benefits  and 
implementation  burdens. 

F.  Potential  Specific  Impacts  of  the 
Final  Rule 

1.  Depository  Institutions  and  Credit 
Unions  With  $10  Billion  or  Less  in  Total 
Assets,  as  Described  in  Section  1026 

The  Bureau  believes  that  the  impacts 
of  the  rule  on  depository  institutions 
and  credit  unions  with  $10  billion  or 
less  in  total  assets  will  be  similar  to 
impacts  on  creditors  as  a  whole,  mutatis 
mutandis. 

The  Bureau  analyzed  the  effect  of  the 
final  rule  on  depository  institutions 
with  $10  billion  or  less  in  assets,  using 
methods  and  assumptions  analogous  to 
those  used  for  creditors  of  all  sizes.  For 
depository  institutions  with  $10  billion 
or  less  in  assets,  the  one-time  costs  of 
complying  with  the  rule  are  $170 
million,  amortized  over  5  years,  which 
is  approximately  $73  per  transaction. 
This  can  be  partitioned  into  $11.3 
million  per  year  for  updating  software 
for  creditors  who  perform  the  process 
in-hous^,  $152.^  rriffliorr  year  for 
implefnentafioin  (inbludin^,  learning 
about  the  rule,  gap  analysis,  software 
.  testing,  trouble  shooting,  and  ensuring 
smooth  system  functioning  across 
systems),  $3.4  million  per  year  for 
training,  and  $2.1  million  per  year  for 
changing  processes  to  ensure  smooth 
delivery  of  all  of  the  necessary 
information. 

2.  Impact  of  the  Final  Rule’s  Provisions 
on  Consumers  in  Rural  Areas 

Consumers  in  rural  areas  may 
experience  benefits  and  costs  from  the 
final  rule  that  are  different  in  certain 
respects  to  those  experienced  by 
consumers  in  general.  The  extent  to 

The  only  potential  difference  is  the 
t  aforementioned  theoretical  possibility  of  creditors 
exiting  the  market.  To  the  extent  that  this  occurs, 
and  the  Bureau  believes  that  it  will  not,  it  is  more 
likely  to  occur  for  creditors  with  $10  billion  or  less 
in  total  assets. 


which  rural  consumers  shop  for 
mortgages  and  the  ways  in  which  they 
shop  may  differ  from  the  extent  to 
which  other  consumers  shop  and  the 
ways  in  which  they  shop,  which  may 
affect  the  benefits  of  the  revised  Loan 
Estimate.  The  Bureau  is  unaware  of 
information  on  these  differences, 
however.3®3  To  the  extent  that  the 
impacts  of  the  final  rule  on  creditors 
differ  by  type  of  creditor,  this  may  affect 
the  costs  and  benefits  of  the  final  rule 
on  consumers  in  rural  areas. 

3.  Impact  of  the  Final  Rule  on  Consumer  ‘ 
Access  to  Credit 

The  Bureau  does  not  believe  that  the 
final  rule  will  have  a  substantial  effect 
on  consumers’  access  to  credit  because 
the  final  rule  does  not  directly  affect  the 
provision  of  particular  types  of  mortgage 
products.  While  changes  to  the  content 
and  timing  of  disclosures  and  associated 
tolerance  rules  may  incent  creditors  to  ’ 
offer  one  product  type  over  another,  the 
Bureau  does  not  believe  that  the  final 
rule  will  cause  creditors  to  reduce  their 
extension  of  credit. 

The  Bureau  believes  that  access  to 
credit  may  increase  as  a  result  of  this 
rule.  As  discussed  above,  the  Bjireau 
believes  that  this  rule  may  help  .  • 

consumers  choose  the  loan  that  better 
fits  their  needs  and  may  facilitate 
shopping,  which  w'ould  in  turn  decrease 
prices  in  the  market.  All  of  these  factors 
might  contribute  to  an  increase  in  access 
to  credit. 

VIII.  Final  Regulatory  Flexibility  Act 
Analysis  , 

The  Regulartory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
an  initial  re^latory  flexibility  analysis 
(IRFA)  andia  final  regulatory  flexibility 
analysis  (FRFA)  of  any  rule  subject  to 
notice-and-comment  rulemaking 
requirements,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.®®^ 


383  While  the  sample  size  was  not  sufficient  to 
draw  any  definitive  conclusions  concerning  any 
differences  between  rural  and  other  consumers,  the 
Quantitative  Study  did  recruit  study  participants 
from  rural  areas.  See  Kleimann  Quantitative  Study 
Report  at  70. 

3®'*  For  purposes  of  assessing  the  impacts  of  the 
final  rule  on  small  entities,  “small  entity”  is 
defined  in  the  RFA  to  include  small  businesses, 
small  not-for-prBfit  organizations,  and  small 
government  jurisdictions.  5  U.S.C.  601(6).  A  "small 
business”  is  determined  by  application  of  Small 
Business  Administration  regulations  and  reference 
to  the  North  American  Industry  Classification 
System  (NAICS)  classifications  and  size  standards. 

5  U.S.C.  601(3).  A  “small  organization”  is  any  “not- 
for-profit  enterprise  which  is  independently  owned 
and  operated  and  is  not  dominant  in  its  field.”  5 
U.S.C.  601(4).  A  “small  governmental  jurisdiction” 
is  the  government  of  a  city,  county,  town,  township. 

Continued^ 
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The  Bureau  also  is  subject  to  certain 
additional  procedures  under  the  RFA 
involving  the  convening  of  panel  to 
consult  with  small  business 
representatives  prior  to  proposing  a  rule 
for  which  an  IFRA  is  required.^®® 

As  discussed  further  below,  for  banks 
and  other  depository  institutions,  an 
entity  is  considered  “small”  if  it  has 
$500  million  or  less  in  assets  and,  for 
other  financial  businesses,  an  entity  is 
considered  “small”  if  it  has  average 
annual  receipts  (i.e.,  annual  revenues) 
that  do  not  exceed  $35.5  million  or  $7 
million,  depending  on  the  function  of 
the  business.®®®  The  Bureau  did  not 
certify  that  the  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Thus,  the  Bureau  convened  a  Small 
Business  Review  Panel  to  obtain  advice 
and  recommendations  of  representatives 
of  the  regulated  small  entities.  <rhe 
TILA-RESPA  Proposal  preamble 
included  detailed  information  on  the 
Small  Business  Review  Panel. ®®^  The 
Panel’s  advice  and  recommendations 
are  found  in  the  Small  Business  Review 
Panel  Final  Report;  ®®®  several  of  these 
recommendations  were  incorporated 
into  the  proposed  rule.  The  TILA- 
RESPA  Proposal  preamble  also  included 
a  discussion  of  each  of  the  panel’s 
recommendations  in  the  section-by- 
section  analysis  of  the  proposed  rule. 

The  TILA-RESPA  Proposal  contained 
an  IRFA,®®®  pursuant  to  section  603  of 
the  RFA.  In  this  IRFA  the  Bureau 
solicited  comment  on  any  costs, 
recordkeeping  requirements, 
compliance  requirements,  or  changes  in 
operating  procedures  arisirig  from  tl» 
application  of  the  proposed  rule  to 
small  businesses,  comment  regarding 
any  Federal  rules  that  would  duplicate, 
overlap,  or  conflict  with  the  pidposed 
rule,  and  comment  on  alternative  means 
of  compliance  for  small  entities. 
Comments  addressing  individual 
disclosure  elements  of  the  Loan 
Estimate  and  Closing  Disclosure  are 
addressed  in  the  section-by-section 
analysis  above.  Comments  addressing 


village,  school  district,  or  special  district  with  a 
population  of  less  than  50,000.  5  U.S.C.  601(5). 
ass  5  U.S.C.  609. 

as®  See  U.S.  Small  Bus.  Admin.,  Table  of  Small 
Business  Size  Standards  Matched  to  North 
American  Industry  Classification  System  Codes 
(July  22,  2013)  available  at  http://w\^.sba.gov/ 
content/table-small-business-size-standards.  (“SBA 
Size  Standards”). 

as7  77  FR  51116,  51128-51129  (Aug.  23,  2012). 
ass  See  Final  Report  of  the  Small  Business  Review 
Panel  on  CFPB’s  Proposals  Under  Consideration  for 
Integration  of  TILA  and  RESPA  Mortgage  Disclosure 
Requirements  (Apr.  23,  2012),  at  17,  available  at 
http://fiIes.consumetfinance.gOv/f/ 
201207_cfpbjeport_tila-respa-sbrefa-feedback.pdf. 
(“Small  Business  Review  Panel  Report”). 
a»«76  FR  27479-27480. 


the  impact  on  the  cost  of  credit  are 
discussed  below. 

Based  on  the  comments  received,  and 
for  the  reasons  stated  below,  the'Bureau 
believes  the  final  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  Bureau  has  prepared 
the  following  final  regulatory  flexibility 
analysis  pursuant  to  section  604  of  the 
RFA. 

1.  A  Statement  of  the  Need  for,  and 
Objectives  of,  the  Rule 

For  more  than  30  years,  TILA  and 
RESPA  have  required  creditors  and 
settlement  agents  to  give  to  consumers 
who  take  out  a  mortgage  loan  different 
but  overlapping  disclosure  forms 
regarding  the  loan’s  terms  and  costs. 

This  duplication  has  long  been 
recognized  as  inefficient  and  confusing  . 
for  consumers  and  industry.  The 
following  two  paragraphs  briefly 
summarize  the  statutory  differences, 
which  are  described  in  more  detail  in 
part  I  and  part  II,  above. 

TILA/Regulation  Z:  In  connection 
with  any  closed-end  credit  transaction 
secured  by  a  consumer’s  dwelling  and 
subject  to  RESPA,  TILA  and  Regulation 
Z  require  creditors  to  provide  good  faith 
estimates  of  loan  terms  (such  as  the 
APR)  within  three  business  days  after 
receiving  the  consumer’s  mortgage 
application  (the  early  TILA  disclosure). 

If  the  APR  on  the  early  TILA  disclosure 
becomes  inaccurate,  TlLA  requires  the 
creditor  to  provide  a  corrected 
disclosure  at  least  three  business  days 
before  consummation  (the  corrected 
TILA  disclosure).  TILA  requires  that  the 
disclosures  be  provided  in  final  form  at 
the  time  of  consummation  (the  final 
TILA  disclosure). 

RESPA/Regulation'X:  In  connection 
with  any  federdlly  related  mortgage 
loan,  RESPA  and  Regulation  X  require 
that  creditors  provide  a  good  faith 
estimate  of  the  amount  or  range  of 
charges  for  certain  settlement  services 
the  borrower  is  likely  to  incur  in 
connection  with  the  settlement  (such  as 
fees  for  an  appraisal  or  a  title  search) 
and  related  loan  information  within 
three  business  days  after  receiving  the 
consumer’s  application  (the  RESPA 
GFE).  RESPA  also  requires  that  “the 
person  conducting  the  settlement” 
(typically,  the  settlement  or  closing 
agent)  provide  the  consumer  with  a 
completed,  itemized  statement  of 
settlement  charges  at  or  before 
settlement  (the  RESPA  settlement 
statement). 

Furthermore,  the  recent  mortgage 
crisis  highlighted  deficiencies  in 
consumer  understanding  of  mortgage 
transactions,  which  may  be  attributed  in 


part  to  shortcomings  in  mortgage 
disclosures.  Part  11.  A  of  the  final  rule  . 
discusses  in  greater  detail  the 
background  of  the  mortgage  market. 

Prior  to4he  creation  of  the  Bureau,  other 
government  agencies  took  steps  to 
address  these  shortcomings. 

Specifically,  HUD,  which  was 
previously  responsible  for 
implementing  RESPA,  finalized  rules  in 
2008  that  substantially  revised  the 
RESPA  mortgage  disclosures  (HUD’s 

2008  RESPA  Final  Rule).  In  addition, 
the  Board,  which  was  previously 
responsible  for  TILA,  proposed  rules  in 

2009  that  would  have  substantially 
revised  the  TILA  mortgage  disclosures 
(the  Board’s  2009  Closed-End  Proposal). 
However,  neither  HUD  nor  the  Board 
had  the  authority  to  combine  the  TILA 
and  RESPA  disclosures. 

As  noted  above,  RESPA  and  TILA 
historically  have  been  implemented  by 
regulations  of  HUD  and  the  Board, 
respectively,  and  the  Dodd-Frank  Act 
consolidated  this  rulemaking  authority 
in  the  Bureau.  In  addition,  the  Dodd- 
Frank  Act  amended  both  statutes  to 
mandate  specifically  that  the  Bureau 
propose  rules  and  forms  combining  the 
TILA  and  RESPA  disclosures  for 
mortgage  loans  subject  to  either  law  or 
both  laws  by  July  21,  2012.  Dodd-Frank 
Act  sections  1032(f),  1098,  llOOA.  On 
July  9,  2012,  the  Bureau  issued  a  notice 
of  the  proposed  rule,  which  was 
published  in  the  Federal  Register  oh 
August  23,  2012  (77  FR  51116). 

The  Dodd-Franl^,Act  establishes  two 
goals  for  the  consoJ(idation:  to  improve 
consumer  understanding  of  mortgage 
loan  transactions,  and  to  facilitate 
industry  cqpipUance  with  TILA  and 
RESPA.  Thi^Dqdd-Frank  Act  also  made 
several  amendhients  to  the  disclosure 
requirements  in  TILA  and  RESPA.  In 
particular,  the  Dodd-Frank  Act  amended 
TILA  to  require  the  creditor  to  disclose 
in  the  early  and  final  TILA  disclosures 
the  aggregate  amount  of  settlement, 
charges  provided  in  connection  with  the 
loan,  which  was  previously  disclosed 
only  by  the  settlement  agent  in  the 
RESPA  settlement  statement.®®®  The 
final  rule,  therefore,  both  follows  on  the 
prior  efforts  of  HUD  and  the  Board  to 
address  shortcomings  In  the  mortgage 
market  with  regard  to  mortgage  ’ 
disclosures  and  effectuates  Congress’s 
specific  mandate  to  the  Bureau  to 
integrate  the  mortgage  disclosures  under 
TILA  and  RESPA.  For  a  further 
description  of  the  reasons  why  agency 
•  action  was  considered  necessary,  see  the 


Section  1419  of  the  Dodd-Frank  Act.  adding 
section  128(a)(17)  to  TILA. 
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background  discussion  for  the  final  rule 
in  part  II,  above. 

As  described  above,  the  final  rule 
effectuates  Congress’s  mandate  to 
integrate  the  mortgage  disclosures 
required  under  TILA  and  RESPA.  In 
particular,  sections  1098  and  llOOA  of 
the  Dodd-Frank  Act  state  that  the 
purposes  of  the  integrated  disclosures 
are  to  facilitate  compliance  with  TILA 
and  RESPA  and  “to  aid  the  borrower  or 
lessee  in  understanding  the  transaction 
by  utilizing  readily  understandable 
language  to  simplify  the  technical 
nature  of  the  disclosures.”  Dodd-Frank 
Act  sections  1098(2KA),  1100A(5).  The. 
integrated  disclosures  also  effectuate  the 
underlying  statutory  purposes  of  RESPA 
and  TILA.  One  of  the  statutory  purposes 
of  RESPi^  is  “more  effective  advance 
disclosure  to  home  buyers  and  sellers  of 
settlement  costs.”  12  U.S.C.  2601(b)(1). 
And  the  statutory  purpose  of  TILA  is  to 
“to  assure  a  meaningful  disclosure  of 
credit  terms  so  that  the  consumer  will 
be  able  to  compare  more  readily  the 
various'credit  terms  available  to  him 
and  avoid  the  uninformed  use  of 
credit.”  15  U.S.C.  1601ia). 

Furthermore,  this  rulemaking 
promotes  consumer  comprehension  of 
financial  disclosures.  Section  1021(b)  of 
the  Dodd-Frank  Act  authorizes  the 
Bureau  to  exercise  its  authorities  to 
ensure  that,  with  respect  to  consumer 
financial  products  and  services, 
“consumers  are  provided  with  timely 
and  understandable  information  to 
make  responsible  decisions  about 
financial  transactions.”  12  U.S.C. 
5511(b)(1).  Section  1032(a)  of  the  Dodd- 
Frank  Act  provides  the’ Bureau  with  the 
authority  to  “prescribe  rules  to  ensure 
that  the  features  of  any  consumer 
financial  product  or  servic6;'both 
initially  and  over  the  term  of  Hhe 
product  or  service,  are  fullyf 'Accurately, 
and  effectively  disclosed  to  consuiners 
in  a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
associated  with  the  product  or  service, 
in  light  of  the  facts  and  circumstances.” 
12  U.S.C.  5532(a). 

The  final  rule  also  is  intended  to 
provide  other  benefits  for  consumers. 
First,  the  new  disclosure  forms  are 
simpler  and  more  comprehensible,  and 
their  design  has  been  refined-  to 
incorporate  extensive  consumer  and 
industry  feedback  gathered  through 
‘online  tools  and  one-on-one  testing 
across  the  country.  See  part  III,  above. 
By  conveying  information  on  key  loan 
terms  clearly,  the  redesigned  disclosure 
forms  may  improve  the  ability  of 
consumers  to  shop  for  and  compare 
mortgage  terms  across  loan  offers  and 
improve  their  understanding  of 
mortgage  loan  transactions.  Second,  the 


final  rule  seeks  to  improve  borrowers’ 
ability  to  shop  by  more  clearly 
delineating  between  estimates  regulated 
by  TILA  and  RESPA  and  non-binding 
preapplication  estimates.  Third,  tha 
final  rule  may  reduce  the  magnitude 
and  frequency  of  changes  in  costs 
between  application  and  consummation 
and  may  decrease  the  likelihood  that 
consumers  will  face  unexpected 
changes  in  costs  ^due  to  “bait  and 
switch”  tactics. 33^ 

Lastly,  the  Bureau  is  seeking  to 
ihconcile  differences  in  the  scope, 
terminology,  and  requirements  of  TILA, 
RESPA,  and  their  current  implementing 
regulations.  As  discussed  above,  the 
Dodd-Frank  Act  did  not  reconcile  a 
number  of  statutory  differences  between 
TILA  and  RESPA  (e.g.,  the  different 
requirements  on  the  timing  of- 
disclosures  and  which  party  is 
responsible  for  providing  the 
disclosures),  which  the  Bureau  needs  to 
do  in  order  to  satisfy  the  mandate  to 
integrate  the  disclosures.  Moreover,  the 
final  rule  clarifies  and  streamlines 
aspects  of  the  current  rule^  that  have 
been  identified  as  confusing  by 
creditors,  mortgage  brokers,  mortgage 
companies,  and  settlement  agents,  as 
well  as  by  consumers  who  receive  the 
disclosures.  The  Bureau  believes  these 
clarifications  will  resolve  ambiguities, 
eliminate  redundant  or  unnecessary 
disclosures,  and  more  effectively 
disclose  mortgage  loan  terms  and  costs 
to  consumers.  The  legal  basis  for  the 
final  rule  is  discussed  in  detail  in  the 
legal  authority  analysis  in  part  IV  and  in 
the  section-by-section  analysis  in  part  V, 
above. 

2.  Summary  of  Significant  Issues  Raised 
by  Comments  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis 

In  accordance  with  section  603(a)  of 
the  RFA,  the  Bureau  prepared  an  IRFA. 
In  the  IRFA,  the  Bureau  estimated  the 
possible  compliance  costs  for  small 
entities  with  respect  to  each  major 
component  of  the  rule  against  a  pre¬ 
statute  baseline.  The  Bureau  requested 
comment  on  the  IRFA. 

Various  commenters  stated  that 
without  further  guidance  they  would 
not  be  able  to  implement  the  proposed 
electronic,  machine  readable  record 
retention  requirement.  In  light  of  these 
comments,  the  Bureau  understands  that 
more  prescriptive  specifications  of 
electronic,  machine  readable 
requirements,  such  as  a  well-defined 
data  dictionary  and  format,  would 


This  discussion  of  the  final  rule’s  benefits  to 
consumers  is  intended  to  be  illustrative,  not 
exhaustive.  Additional  consumer  benefits  that  may 
result  from  the  final  rule  are  discussed  in  other 
sections  of  the  final  rule. 


reduce  the  burden  of  compliance.  As 
discussed  further  in  the  section-by¬ 
section  analysis  of  §  1026.25  above,  the 
Bureau  has  decided  not  to  finalize  the 
electronic,  machine  readable  record 
retention  requirement  at  this  time,  in 
part  because  creating  these  elements 
would  require  additional  outreach 
beyond  the  scope  of  the  proposed 
rulemaking. 

With  respect  to  the  proposal  to 
modify  the  finance  charge,  commenters, 
including  individual  creditors  and  trade 
associations,  stated  that  expanding  the 
finance  charge  would  affect  criteria 
based  on  the  APR,  such  as  which  loans 
pass  the  higher-priced  mortgage  loan  or 
HOEPA  thresholds,  as  well  as  various 
State-level  criteria.  As  discussed  in  the 
Dodd-Frank  Act  section  1022(b)(2) 
analysis  above,  it  is  not  straightforward 
to  recalibrate  these  thresholds  in  order 
to  cover  the  same  loans.  Other 
commenters  raised  the  possibility  of 
retaining  the  current  finance  charge 
definition  for  purposes  of  threshold 
computation  but  disclosing  the  APR 
calculated  with  the  more  expansive 
finance  charge.  Because  of  the 
challenges  associated  with  changing  the 
finance  charge,  and  its  effects  on  the 
APR,  without  the  data  resources  to 
estimate  the  potential  impact  of  the 
change  on  the  different  t^esholds,  the 
Bureau  has  decided  not  to  finalize  the 
more  inclusive  finance  charge  at  this 
time. 

Many  of  the  comments  received  in 
response  to  the  IRFA  focused  on 
implementation  and  compliance  costs. 
For  example,  several  credit  unions 
commented  that  they  anticipated  per- 
firm  implementation  costs  of 
approximately  $40,000  in  addition  to 
training  costs.  As  discussed  below,  the 
Bureau  estimates  non-training  costs  of 
implementation  of  the  same  order  of 
magnitude  for  small  entities.  In  light  of 
coihments  such  as  this  and  further 
analysis,  the  Bureau  has  increased  its 
estimate  of  implementation  and 
compliance  costs.  A  title  company 
commenter  stated  that  a  software  vendor 
that  it  had  consulted  with  would  incur 
implementation  costs  of  $200,000. 

While  the  Bureau  cannot  assess’  the 
accuracy  of  this  claim  because  the 
commenter  did  not  provide  support  for 
it  that  could  be  corroborated,  the  Bureau 
believes  that  costs  incurred  by  software 
vendors  will  likely  not  be  passed 
through  to  client  creditors.  As  discussed 
in  part  VI  above,  in  response  to  various 
comments  about  implementation  time 
required,  the  Bureau  has  decided  to  set 
an  implementation  period  that  will  last 
until  August  1,  2015.  One  independent 
mortgage  loan  originator  commented 
that  it  does  not  have  the  back  office 
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functions  the  Bureau  uses  in  its  impact 
analyses,  and  therefore  would  incur 
substantial  costs  to  implement  the  final 
rule.  These  costs  are  likely  to  be 
mitigated  by  information  that  is  passed 
on  by  vendors,  as  well  as  small  entity 
compliance  guides  and  other  guidance 
that  the  Bureau  provides  throughout  the 
implementation  period. 

The  Bureau  also  received  several 
comments  about  who  provides  the 
Closing  Disclosure  from  trade 
associations,  settlement  companies,  and 
creditors.  The  concerns  raised  include 
the  possibility  of  dual  closings  (separate 
closings  of  the  real  estate  and  mortgage 
transactions],  the  threat  of  industry 
consolidation,  the  disadvantaging  of 
affiliated  title  companies,  and  a  move  to 
the  use  of  larger  title  companies.  Since 
consumers  can  .shop  for  title  services, 
who  provides  the  Closing  Disclosure  is 
unlikely  to  affect  the  price  of  title 
services,  or  the  size  of  title  companies 
used.  Furthermore,  the  comments  did 
not  provide  specific  evidence  that 
affiliated  title  companies  are  likely  to  be 
-  disadvantaged  by  the  final  rule.  Since 
the  final  rule  does  not  preclude 
creditors  from  coordinating  with 
settlement  agents,  and  mortgage 
transactions  and  real  estate  transactions 
are  often  linked  since  the  latter  provides 
the  collateral  for  the  former,  the 
frequency  of  dual  closings  is  unlikely  to 
change.  Please  consult  the  section-by¬ 
section  analysis  above  for  additional 
discussion  of  these  comments. 

3.  Response  to  the  Office  of  Advocacy  of 
the  Small  Business  Administration 
Comment 

The  Office  of  Advocacy  at, the  Small 
Business  Administration  (SBA) 
provided  two  formal  comment  letters  to 
the  Bureau  in  response  to  the  proposed 
rule  on  the  integration  of  the  TILA  and 
RESPA  disclosures.  Among  other  things, 
these  letters  expressed  concerns  about, 
the  electronic,  machine  readable 
recordkeeping  requirements,  the 
proposed  changes  to  §  1026.4  that 
would  change  the  calculation  of  the 
finance  charge,  the  integration  of  the 
initial  and  final  closing  disclosures,  the 
provision  of  the  Closing  Disclosure,  and 
the  definition  of  application. 

Since  the  Bureau  is  neither  finalizing 
the  proposed  electronic,  machine 
readable  record  keeping  requirements 
nor  finalizing  the  proposed  change  to  an 
all-in  finance  charge,  SBA’s  concerns 
about  these  issues  are  no  longer  directly 
relevant  to  the  final  rule.  For  example, 
because  these  changes  will  not  be  made, 
small  businesses  covered  by  the  final 
rule  will  not  have  to  revise  their 
computer  systems  in  light  of  these 
changes. 


In  its  comment  about  the  cost  of  the 
integration  of  the  initial  and  final 
closing  disclosures,  one  point  that  SBA 
raised  was  that  .not  all  of  the  costs 
associated  with  the  final  rule  would  be 
absorbed  in  annual  updates.  While  the 
Bureau  believes  that  the  cost  of  vendor 
updates  will  not  be  passed  on  to 
creditors,  the  Bureau  acknowledges,  as 
it  did  in  the  proposal,  that  there  will  be 
one-time  implementation  costs.  Based 
on  comments  received  a‘nd  further 
analysis,  the  Bureau  has  revised 
upwards  its  estimate  of  these  one-time  • 
costs  of  implementation.  SBA  also 
stated  that  there  would  be  inqreased 
cost  of  compliance  reviews.  The  Bureau 
does  not  believe  that  there  will  be 
increased  cost  of  compliance  reviews  as 
creditors  are  already  examined  for 
compliance  with  the  RESPA  GFE  and 
the  ^SPA  settlement  statement. 

SBA  also  identified  possible  issues 
with  the  three-business-day  waiting 
requirement  for  the  Closing  Disclosure 
because  some  costs  may  change  shortly 
before  closing.  The  Bureau  has 
considered  the  tradeoff  between  the 
amount  of  time  a  prospective  borrower 
has  to  compare  the  Loan  Estimate  and 
the  Closing  Disclosure  and  the  burden 
on  industry  of  providing  the  disclosure 
one  or  more  days  prior  to 
consummation,  and  believes  that 
extending  the  waiting  period  is  in  the 
best  interest  of  consumers.  Some  of 
SBA’s  roundtable  participants  stated 
that  the  requirement  might  conflict  with 
State  law.  However,  Federal  law  takes 
precedence  over  State  law  in  this  case. 

SBA  also  raised  issue  with  removing 
the  seventh  data  element  from  the 
definition  of  application  because  it 
might  create  uncertainty  about  when  the 
provision  of  the  Loan  Estimate  is 
required  as  well  as  require  the  Loan 
Estimate  to  be  provided  earlier  in  the 
process.  SBA  asserted  that  loan 
estimates  may  also  be  less  accurate,  and 
therefore  be  more  likely  to  have  to  be 
redisclosed.  To  the  extent  that  creditors 
may  request  other  information  prior  to, 
or  simultaneously  with,  their  request  of 
the  other  six  data  elements,  the  Bureau 
believes  that  this  will  mitigate  the 
timing  and  completeness  effects  of 
removing  the  seventh  element.  While  it 
is  true  that  eliminating  the  seventh 
element  might  render  estimates  of  costs 
provided»by  creditors  less  accurate,  this 
must  be  weighed  against  the  consumer’s 
certainty  about  the  timing  of  the  Loan 
Estimate,  as  well  as  being 
simultaneously  and  well  informed  about 
all  of  his  or  her  potential  options.  In 
relation  to  the  components  of  an 
application,  a  trade  association 
representing  community  banks 
suggested  that  “property  address” 


should  be  an  optional  element.  It  is 
important  to  note  that  the  Loan  Estimate 
is  not  analogous  to  a  preapproval  letter, 
which  is  based  on  borrower  credit 
quality  alone,  and  that  underwriting  a 
loan  property  address,  which  is  a 
necessary  element  in  estimating  value, 
is  fundamental. 

SBA  reiterated  a  claim  made  by 
several  SERs  about  permissible  changes 
to  settlement  costs  and  redisclosure  of 
the  initial  disclosure:  there  may  be 
unintended  consequences  of  reducing 
certain  charges  from  the  10  percent 
tolerance  category  to  the  zero  percent 
category.  This,  they  claimed,  would  lead 
to  a  reduction  in  competition.  The 
Bureau  believes  that  to  the  extent  there 
are  long  run  effects,  it  is  not  obvious 
that  the  consequence  of  the  new 
tolerances  is  firms  exiting  the  rnarket. 

For  example,  firms  might  be  able  to 
absorb  the  costs  of  overestimates,  or  the 
new  tolerances  might  lead  to  more 
transparent  and  consistent  pricing  of 
services  by  both  affiliates  and 
independent  service  providers.  Even  if 
there  are  exits  from  the  market  by  some 
firms,  the  Bureau  believes  that  the 
markets  will  remain  competitive  and 
that  there  also  may  be  new  entrants  (but 
this  is  likely  to  result  from  regular 
turnover). 

SBA  questioned  the  appropriateness 
of  applying  the  rule  under  which  Loan 
Estimates  not  delivered  in  person  are 
considered  to  be  received  three  days 
after  they  are  sent  in  the  context  of 
instantaneous  delivery,  such  as  through 
secure  electronic  transmission.  The 
Bureau  is  not  persuaded  by  the 
argument  that  the  Bureau  should  adjust 
the  final  rule  to  reflect  that  disclosures 
provided  by  electronic  delivery  should 
be  subject  to  a  different  standard.  The 
Bureau  believes  that  it  would  require 
more  information  regarding  the  many 
different  forms  of  delivery  methods 
available  to  creditors,  including 
technical  information  regarding 
different  forms  of  electronic  delivery, 
before  it  issues  a  rule  applying  such 
different  standards.  Similarly,  the  SBA 
questioned  the  proposal  to  treat 
Saturday  as  a  business  day  for  purposes 
of  the  three-business-day  rule.  As 
discussed  above,  the  Bureau  has 
decided  not  to  adopt  this  aspect  of  the 
proposal. 

4.  A  Description  of  and  an  Estimate  of 
the  Number  of  Small  Entities  to  Which 
the  Rule  Will  Apply 

As  discussed  in  the  Small  Business 
Review  Panel  Report,  for  purposes  of 
assessing  the  impacts  of  tbe  final  rule  on 
small  entities,  “small  entities”  is 
defined  in  the  RFA  to  include  small 
businesses,  small  nonprofit 
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organizations,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  A  “small 
business”  is  determined  by  application 
of  SBA  regulations  and  reference  to  the 
North  American  Industry  Classification 
System  (NAICS)  classifications  and  size 
standards. 3S2  5  U.S.C.  601(3).  Under  the 
2012  revision  of  such  standards,  banks 
and  other  depository  institutions  are 
considered  “small”  if  they  have  $500 
million  or  less  in  assets,  and  for  other 
financial  businesses,  the  threshold  is 
average  annual  receipts  [i.e.,  annual 
revenues)  that  do  not  exceed  $35.5 
million  or  $7  million,  depending  on  the 
function  of  the  business. 

During  the  Small  Business  Review 
Panel  process,  the  Bureau  identified  six 
categories  of  small  entities  that  may  be 


The  current  SBA  size  standards  are  found  on 
SBA’s  Web  site  at  http://www.sba.gov/content/ 
table-small-business-size-standards. 

393  See  id.  , 


subject  to  the  final  rule  for  purposes  of 
the  RFA.  These  are  the  .categories  of 
entities  that  may  be  required  to  provide, 
and  maintain  related  records  on,  the 
integrated  disclosures,  either  because 
they  may  make  residential  mortgage 
loans  or  because  they  may  be 
responsible  for  completing  of  providing 
required  disclosures.  The  categories  and 
the  current  SBA  small  entity  thresholds 
for  those  categories  are;  (1)  Commercial 
banks  with  up  to  $500,0t)0,000  in 
assets,  (2)  credit  unions  with  up  to 
$500,000,000  in  assets,  (3)  mortgage 
brokers  with  up  to  $7,000,000  in  annual 
revenue,  (4)  mortgage  companies  (non- 


394  For  purposes  of  the  Bureau’s  Small  Business 
Review  Panel  Outline  circulated  in  advance  of  the 
Panel  Outreach  Meeting,  the  categories  of 
commercial  banks  and  savings  institutions  were 
combined  under  the  label  “commercial  banks.”  The 
list  of  SERs  identified  in  Chapter  7  of  the  Small 
Business  Review  Pemel  Report  includes  one 
representative  of  a  savings  institution. 


bank  creditors)  with  up  to  $35,500,000 
in  annual  revenue,  (5)  settlement 
(closing)  agents  with  up  to  $10,000,000 
in  annual  revenue,  and  (6)  nonprofit 
organizations  that  are  not  for  profit, 
independently  owned  and  operated,  and 
not  dominant  in  the  field. 

The  following  table  provides  the 
Bureau’s  estimate  of  the  number  and 
types  of  entities  that  may  be  affected  by 
the  final  rule: 


395  Comprehensive  information  about  non-profit 
activity  in  the  mortgage  market  is  not  available,  so  ' 
nonprofits  are  not  included  as  a  separate  category 

in  the  table  that  describes  the  estimated  number  of 
affected  entities  and  small  entities  by  NAICS  code. 
To  the  extent  that  non-profits  fall  into  any  of  the 
NAICS  codes  included  in  the  table,  they  are 
included. 

396  In  the  Small  Business  Review  Panel  Report, 
chapter  9.1,  a  preliminary  estimate  of  affected 
entities  and  small  entities  was  included  in  a  similar 
format  (a  chart  with  clarifying  notes).  See  Small 
Business  Review  Panel  Report  at  26-27. 
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TIL.V-RESPA  Integrated  Disclosures:  Estimated  number  of  affected  entities  and  small 
entities  by  NAIC'S  code  and  engagement  in  closed-end  mortgage  ti’ansactions 


Catefoiy' 

NAic:s 

vSmall  entity^ 
Threshold 

Total 

entities 

Small 

entities 

Entities 
engaged  in 
closed-end 
mortgage 
transactions 

Small  I 

entities  j 

engaged  in  | 
closed-end 
mortgage 
transactions 

Commercial  banks 
&  saxings 
institutions* 

522110, 

522120 

$500,000,000 

a.sse(s 

7435 

6080 

7230 

5913 

Credit  unions’* 

522130 

$500,000,000 

assets 

7240 

6845 

4178 

3784 

Mortgage 
companies  (Non¬ 
bank  creditors)*^ 

522292 

$35,500,000 

rcxcniics 

2787 

2672 

2787 

2672 

Mortgage  brokers'* 

522310 

$7,000,000 

rexenues 

24,792 

19,267 

24,792 

19.267 

Settlement  agents' 

541191 

yunjjjjuijn 

8261 

8131 

8261 

8131 

a.  Asset  size  obtained  from  December  201 1  Call  Report  data  as  compiled  by  SNL  Financial. 
Savings  institutions  include  thrifts,  savings  banks,  mutual  banks,  and  similar  institutions. 
Estimated  number  of  creditors  originating  any  closed-end  mortgages  is  based  on  20 1 1  HMDA 
data  and,  for  entities  that  do  not  report  to  HMDA,  loan  counts  are  projected  based  on  Call  Report 
data  and  counts  for  HMDA  filers. 

b.  Asset  size  and  engagement  in  closed-end  mortgage  loans 'was  obtained  from  December  201 1 
National  Credit  Union  Administration  Call  Report.  Count  of  credit  unions  engaged  in  closed- 
end  mortgage  transactions  may  include  some  institutions  that  make  only  first-lien,  open-end 
loans. 

c.  Total  number  of  entities  and  small  entities  was  estimated  based  on  the  NMLS  Mortgage  Call 
Report  (MCR)  data  for  2011.  Entities  that  report  to  MCR  are  considered  to  be  engaged  in 
closed-end  mortgage  transactions  if  they  report  either:  (1)  originating  or  brokering  at  least  one 
closed-end  mortgage;  or  (2)  a  positive  dollar  value  of  originated  or  brokered  loans.  The 
estimated  number  of  small  entities  is  based  on  predicting  the  likelihood  that  an  entity’s  revenue 
is  less  than  the  $35.5  million  threshold  based  on  the  dollar  value  and  number  of  loans  originated 
and  the  dollar  value  and  number  of  loans  brokered. 

d.  Total  number  of  entities  and  small  entities  estimated  based  on  2007  Economic  Census  data. 
Number  of  entities  under  SBA  threshold  includes  all  entities  under  $7,000,000  in  revenue,  due  to 
the  level  of  aggregation  of  public  use  data  from  the  Econorhic  Census.  All  entities  are  assumed 
to  engage  in  closed-end  mortgage  transactions. 

e.  Total  number  of  entities  and  small  entities  estimated  based  on  2007  Economic  Census  data. 

All  entities  are  assumed  to  engage  in  closed-end  mortgage  transactions. 
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5.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

The  final  rule  imposes  new  disclosure 
requirements  on  covered  persons,  and 
therefore  recordkeeping  requirements 
are  modified  appropriately  (as  discussed 
below).  Even  so,  this  does  not  result  in 
a  net  increase  in  recordkeeping 
requirements.  The  final  rule  does, 
however,  impose  new  compliance 
requirements  on  certain  small  entities. 
The  requirements  to  integrate  the  TILA 
and  RESPA  disclosures  and  the 
imposition  of  new  disclosure 
requirements  under  the  Dodd-Frank 
Act,  Title  XIV,  appear  specifically  in  the 
Dodd-Frank  Act.  Thus,  to  a  large  extent, 
the  impacts  discussed  below  are 
impacts  of  the  statute,  not  of  the 
regulation  per  se,  that  is,  the  Bureau 
discusses  impacts  against  a  pre-statute 
baseline. 

a.  Reporting  Requirements 

The  final  rule  does  not  impose  new 
'reporting  requirements. 

b.  Recordkeeping  Requirements 

The  current  record  retention  period  is 
two  years  under  Regulation  Z,  which 
supports  private  actions  and  regulatory 
enforcement  actions.  However,  the 
CFPB  has  decided  to  require  creditors  to 
retain  evidence  of  compliance  with  the 
int^rated  disclosure  provisions  of 
Regulation  Z  for  three  years  after 
consummation  of  the  transaction,  except 
that  creditors  must  retain  the  Cldsing 
Disclosure  and  all  documents  related  to 
the  Closing  Disclosure  for  five  years 
after  consummation,  consistent  with  the 
requirements  of  existing  Regulation  X. 
The  final  rule  also  requires  that  if  a 
creditor  sells,  transfers,  or  otherwise 
disposes  of  its  interest  in  a  mortgage  and 
does  not  service  the  mortgage,  the 
creditor  shall  provide  a  copy  of  the 
Closing  Disclosure  to  the  owner  or 
servicer  of  the  mortgage  as  a  part  of  the 
transfer  of  the  loan  file.  Such  owner  or 
servicer  shall  retain  such  disclosures  for 
the  remainder  of  the  five-year  period. 
The  CFPB  recognizes  that  this 
requirement  is  different  from  the  current 
requirements  under  Regulation  X, 
which  does  not  require  a  creditor  to 
maintain  these  documents  if  the  creditor 
disposes  of  its  interest  in  the  mortgage 
loan  and  does  not  service  the  mortgage 
loan.  In  addition,  the  final  rule  requires 
creditors  and  mortgage  brokers  to  retain 
documentation  sufficient  to  show  their 
supervisory  agencies  that  one  of  the 
exceptions  applies  whenever  a  cost  for 
a  service  provided  by  a  company  that  is 
owned  by  or  affiliated  with  the  creditor 
proves  to  be  higher  than  estimated  in 
the  Loan  Estimate  in  excess  of  the 


tolerances  under  §  1026.19(e)(3)  and  a 
revised  Loan  Estimate  is  provided, 
similar  to  the  current  document 
retention  requirements  under 
Regulation'X  for  when  the  RESPA  GFE 
is  reissued.  These  retention 
requirements  may  result  in  additional 
cost  to  respondents  that  are  creditors 
and  mortgage  brokers.  However,  the 
Bureau  believes  that  any  burden 
associated  with  the  final  rule’s  record 
keeping  requirement  will  be  minimal  or 
de  minimis,  since  only  information 
sufficient  to  reconstruct  the  required 
record  is  required  to  be  retained. 

The  final  rule  does  not  finalize  the 
electronic,  machine  readable 
recordkeeping  requirements  proposed  in 
the  TILA-RESPA  Proposal. 

c.  Compliance  Requirements 

The  final  rule  contains  specific 
provisions  with  regulatory  or 
commentary  language.  The  analysis 
below  considers  the  benefits,  costs,  and 
impacts  of  the  following  major 
provisions  on  small  entities: 

1.  The  integration  of  the  initial  and 
closing  disclosures  (the  Loan  Estimate 
and  Closing  Disclosure,  respectively), 

2.  The  definition  of  “application”, 

3.  Permissible  changes  to  settlement 
costs  and  redisclosure  of  initial 
disclosures, 

4.  Provision  of  the  Closing  Disclosure, 
and 

5.  Implementation  of  new  disclosures 
mandated  by  the  Dodd-Frank  Act. 

Baseline  for  Analysis 

The  analysis  examines  the  benefits, 
costs,  and  impacts  of  the  major 
provisions  of  the  final  rule  against  a  pre- 
statutory  baseline.  This  means  that  to 
the  extent  there  are  benefits,  costs,  or 
other  relevant  impacts  emanating  from 
the  relevant  provisions  of  the  Dodd- 
Frank  Act,  the  Bureau  combines  those 
with  the  benefits,  costs,  and  impacts  of 
the  regulation  itself  in  conducting  this 
analysis.  The  Bureau  has  discretion  in 
future  rulemakings  to  choose  the  most 
appropriate  baseline  for  that  particular 
rulemaking. 

1.  Integrated  Initial  and  Closing 
Disclosures 

The  final  rule  requires  that  the  Loan 
Estimate  be  provided  to  consumers 
within  three  business  days  after  receipt 
of  the  consumer’s  application,  to  replace 
the  early  TILA  disclosure  and  RESPA 
CFE,  and  that  the  Closing  Disclosure  be 
provided  to  consumers  at  least  three 
business  days  prior  to  consummation,  to 
replace  the  final  TILA  disclosure  and 
RESPA  settlement  statement.  As 
discussed  above,  TILA  authorizes  the 
Bureau  to  publish  model  forms  for  the 


TILA  disclosures,  while  RESPA 
authorizes  the  Bureau  to  require  the  use 
of  standard  forms  [e.g.,  the  current 
RESPA  CFE  and  RESPA  settlement 
statement  forms).  Accordingly,  the 
Bureau  is  requiring  the  use  of  standard 
Loan  Estimate  and  Closing  Disclosure 
forms  for  mortgage  loan  transactions 
that  are  subject  to  RESPA.  For 
transactions  that  are  subject  only  to 
TILA,  however,  the  forms  are  not  being 
required.  Rather,  consistent  with  the 
provisions  of  that  statute,  the  forms  are 
model  forms.  The  final  rule  also 
incorporates  prior  informal  guidance 
regarding  compliance  with  HUD’s  2008 
Final  RESPA  Rule  into  Regulation  Z  and 
official  commentary,  as  necessary  and 
appropriate. 

Benefits  to  Small  Entities 

The  integration  of  the  early  TILA 
disclosure  and  the  RESPA  CFE,  and  the 
final  TILA  disclosure  and  the  RESPA 
settlement  statement,  may  benefit  small 
entities,  including  small  creditors, 
mortgage  brokers,  and  settlement  agents 
that  provide  ihe  disclosures.  It  will 
reduce  the  number  of  disclosures  that 
covered  persons  need  to  prepare  and 
provide  and  the  number  of  disclosure- 
provision  systems  and  processes  that 
covered  persons  need  to  maintain.  In 
addition,  the  three-page  Loan  Estimate 
will  replace  a  three-page  RESPA  CFE 
and  two-page  early  TILA  disclosure,  as 
well  as  address  other  new  disclosure 
requirements  in  the  Dodd-Frank  Act. 

Most  small  entities  that  participated 
in  the  Small  Business  Review  Panel 
process  stated  that  the  integrated  forms 
would  make  it  easier  to  explain 
transactions  to  consumers,  although  one 
letter  firom  several  small  entity 
settlement  agents  indicated  that  the  new 
forms  could  actually  lead  to  more 
questions  during  a  closing.  Information 
submitted  by  several  settlement  agents 
indicates  that  requiring  the  use  of 
standard  forms  and  clearer  regulatory 
guidance  could  save  as  much  as  30 
minutes  per  closing  by  standardizing 
practices  across  creditors  and  reducing 
confusion.  Based  on  information  from 
the  Bureau  of  Labor  Statistics,  the 
typical  hourly  wage  of  a  settlement 
agent  employee  is  $34  and  the  typical 
hourly  wage  of  a  loan  officer  is  $48  i 
giving  a  dollar  savings  in  labor  cost  from 
the  simplified  closing  forms  of  $17  to 
$24  per  closing.  Most  of  these  savings 
will  likely  be  passed  on  to  consumers. 

The  integrated  disclosures  also  permit 
creditors  to  consolidate  certain 
numerical  calculations.  For  example. 
Regulations  Z  and  X  currently  require 
two  different  calculations  for  the 
disclosure  of  monthly  payment 
information  on  the  early  TILA 
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disclosure  and  the  RESPA  GFE.  The 
integrated  Loan  Estimate  consolidates 
these  calculations  into  one  monthly 
payment  disclosure,  which  may 
facilitate  compliance  and  ease  burden 
on  small  entities.  Other  examples  of 
overlapping  but  potentially  different 
numerical  disclosures  required  under 
Regulations  Z  and  X  include 
information  about  balloon  payments 
and  prepayment  penalties. 

Costs  to  Small  Entities 

The  integrated  Loan  Estimate  and  the 
Closing  Disclosure  will  result  in  certain 
compliance  costs  to  small  entities.  The 
Bureau  believes  many  of  the  costs  of 
complying  with  these  requirements 
would  be  common  across  the  two 
disclosures,  and  therefore  discusses 
them  together  here.  In  addition,  the 
Bureau  believes  these  costs  would 
consist  primarily  of  one-time  costs  to 
revise  software  and  compliance  systems, 
as  other  costs  of  compliance  should  not 
vary  significantly  from  the  costs  of 
complying  with  existing  regulations. 

Small  entities  would  need  to  adapt- 
their  software  and  compliance  systems* 
to  provide  the  new  forms.  In  addition  to 
changing  the  format  of  the  required 
forms,  the  new  forms  include  several 
new  disclosures  that  are  required  by  the 
Dodd-Frank  Act.  Accordingly,  the  cost 
of  adapting  software  and  compliance 
systems  in  connection  with  these  new 
disclosures  will  be  included  in  the  cost 
of  adapting  softweire  and  compliancg 
systems  to  provide  the  new  forms. 
Therefore,  the  Bureau  does  not  provide 
separate  estimates  for  the  costs  of 
adding  this  additional  information. 

Based  on  information  provided  by 
creditors  and  by  software  vendors,  the 
Bureau  believes  that,  in  general,  small 
creditors  primarily  rely  on  software  and 
compliance  systems  provided  by 
outside  vendors.  One  of  the  SERs 
estimated  that  95  percent  of  creditors 
that  originate  less  than  $5  billion  in 
mortgages  per  year,  which  would 
include  all  small  creditors,  rely  on 
vendors.  The  use  of  vendors  by  small 
creditors  will  substantially  mitigate  the 
costs  of  revising  software  and 
compliance  systems,  as  the  efforts  of  a 
single  vendor  would  address  the  needs 
of  a  large  number  of  creditors.  Based  on 
discussions  with  vendors  that  provide 
software  and  compliance  systems  to 
mortgage  creditors,  the  costs  of  these 
updates  would  not  be  directly  passed  on 
to  the  small  creditors. 

Based  on  feedback  provided  by  small 
entities  that  participated  in  the  Small 
Business  Review  Panel  process,  the  ■ 
Bureau  estimates  that  smaller  creditors 
that  maintain  their  own  compliance 
software  and  systems  would  incur  costs 


of  roughly  $100,000  to  determine  what 
changes  need  to  be  made  and  to  update 
their  systems  to  comply  with  the  final 
rule.  The  total  cost  for  these  smaller 
creditors  that  maintain  their  Own 
compliance  software  and  systems  is 
therefore  $100,000*12,369 
*5%=61,845,000. 

Small  creditors  that  are  covered 
persons  would  incur  one-time  costs 
associated  with  training  employees  to 
use  new  forms  and  any  new  compliance 
software  and  systems.  The  Bureau 
estimates  that  each  loan  officer  or  other 
loan  originator  will  need  to  receive  eight 
hours  of  training.  For  every  10  hours  of 
loan  officer  training,  it  is  assumed  that 
there  is  1  hour  of  dedicated  trainer  time. 
For  each  hour  of  loan  officer  training 
time,  it  is  assumed  that  back-office  staff 
is  trained  for  0.67  hours.  The  Bureau 
estimates  that  there  are  27,771  loan 
officers  or  other  originators  at  small 
creditors,  who  earn  on  average  $48  per 
hour,  for  a  total  training  cost  of 
$15,500,000.  Small  creditors  will  also 
need  to  develop  training  and 
compliance  materials,  at  a  cost  of 
$35,271,000.  As  was  assumed  with  all 
creditors,  legal  or  management  staff  at 
each  creditor  spends  8  hours 
coordinating  with  entities  that  conduct 
settlements,  at  a  total  cost  of 
$11,500,000. 

The  Bureau  estimates  that  total  costs 
to  small  creditor  covered  persons  of 
revising  software  and  compliance 
systems,  including  three  months  of 
software  vendor  training,  installation, 
troubleshooting,  and  in-house  testing 
time,  would  be  $480,741,000.  It  is 
important  to  note  that  this  is  a  one-time 
cost,  and  not  a  recurring  cost.  For 
additional  perspective,  the  Bureau 
estimates  that  there  were  880,286 
covered  mortgage  originations  in  2011, 
the  most  recent  year  for  which  data  are 
available,  for  a  total  cost  of 
implementing  the  new  disclosure 
requirements  of  $123  per  origination, 
amortized  over  5  years. 

The  total  costs  for  small  settlement 
agents  are  computed  using  similar 
categories.  The  one-time  costs  for  small 
settlement  agents  is  $264,900,000, 
which  can  be  broken  down  into 
$30,500,0000  for  training  settlement 
agents,  $2,200,000  for  coordination 
between  settlement  agents  and  creditors, 
$199,000,000  for  software  vendor 
training  and  installation, 
troubleshooting,  and  training  on 
software,  and  $33,200,000  for 
developing  settlement  agent  training 
materials. 

2.  Definition  of  Loan  Application 

The  final  rule  revises  the  regulatory 
definition  of  the  term  “application”  to 


provide  clarity  to  consumers  regarding 
when  a  Loan  Estimate  must  be  provided 
by  a  creditor  or  mortgage  broker.  Under 
TILA  and  RESPA,  a  creditor  or  mortgage 
broker  is  not  required  to  provide  the 
good  faith  estimates  of  loan  terms  and 
settlement  costs  in  the  early  TILA 
disclosure  and  RESPA  CFE  until  it  has 
received  an  “application.”  As  discussed 
more  fully  in  the  section-by-section 
analysis  of  §  1026.2(a)(3)  above,  under 
current  regulations,  the  receipt  of  the 
following  information  by  the  creditor  or 
mortgage  broker  constitutes  receipt  of  an 
“application”:  (1)  Borrower’s  name;  (2) 
borrower’s  monthly  income;  (3) 
borrower’s  social  security  number  to 
obtain  a  credit  report-;  (4)  the  property 
address;  (5)  an  estimate  of  the  value  of 
the  property;  (6)  mortgage  loan  amount 
nought;  and  (7)  any  other  information 
deemed  necessary  by  the  creditor.  The 
seventh  item  could  allow  creditors  and 
mortgage  brokers  to  delay  providing  the 
integrated  Loan  Estimate  until  after 
collection  of  the  six  specific  items,  to 
collect  any  information  they  deem 
“necessary.”  By  providing  a  bright  line 
standard  governing  when  the  Loan 
Estimate  must  be  provided,  the  final 
rule  will  enable  consumers  to 
understand  the  application  stage  of  their 
mortgage  loan  transactions,  specifically, 
when  they  can  obtain  the  Loan  Estimate 
that  contains  reliable  estimates  that  are 
subject  to  the  good  faith  estimate  and 
tolerance  requirements  of  §  1026.19(e). 
This  bright  line  standard  will  better 
enable  consumers  to  plan  their 
shopping  for  mortgage  loans.  In 
addition,  this  bright  line  standard  will 
facilitate  compliance  for  industry  and 
supervisory  agencies  that  examine  for 
compliance  with  the  integrated 
disclosure  requirements.  The  final  rule 
removes  the  seventh  item  (“any  other 
information  deemed  necessary  by  the 
creditor”)  from  the  definition  of 
“application.” 

Costs  to  Small  Entities 

The  Bureau  understands  that 
eliminating  creditors’  and  mortgage 
brokers’  ability  to  wait  to  provide  a  good 
faith  estimate  until  after  they  receive 
“any  other  information  deemed 
necessary”  could  increase  the  burden  on 
small  creditors  and  mortgage  brokers  to 
the  extent  that  it  causes  them  to  issue 
more  Loan  Estimates  than  they  would 
under  the  current  definition  of 
application.  If  a  creditor  or  mortgage 
broker  obtains  additional  information 
from  the  borrower  after  the  Loan 
Estimate  has  been  issued  that  affects  the 
costs  of  the  settlement  service  for  the 
loan,  the  creditor  may  need  to  issue  a 
revised  Loan  Estimate.  The  Bureau  is 
unaware  of  information  that  would 
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allow  it  to  estimate  how  often  this 
would  occur.  The  Bureau  believes, 
however,  that  many  creditors  and 
mortgage  brokers  will  mitigate  this 
potential  cost  by  adjusting  their 
business  practices  surrounding  the 
receipt  of  applications  to  gather  other 
important  information  prior  to,  or  at  the 
same  time  as,  they  obtain  the  six  items 
that  together  constitute  an 
“application.” 

3.  Changes  in  Settlement  Costs/ 
Redisclosures 

The  final  rule  revises  current  rules 
regarding  the  circumstances  in  which  a 
consumer  may  be  charged  more  at 
closing  for  settlement  services  than  the 
creditor  estimated  in  the  disclosure 
provided  to  the  consumer  three  business 
days  after  application.  As  discussed 
more  fully  in  the  section-by-section 
analysis  of  §  1026.19(e)(3)  above,  HUD’s 
2008  RESPA  Final  Rule  limits  the 
circumstances  in  which  a  creditor  can 
charge  the  consumer  more  at 
consumrhation  for  settlement  services 
than  the  creditor  estimated  in  the 
RESPA  GFE  provided  to  the  consumer 
three  business  days  after  application.  . 
These  rules  generally  place  charges  into 
three  categories:  The  creditor’s  charges 
for  its  own  services,  which  cannot 
exceed  the  creditor’s  estimates  unless  an 
exception  applies  (“zero  tolerance”); 
charges  for  settlement  services  provided 
by  third  parties,  which  cannot  exceed 
estimated  amounts  by  more  than  10 
percent  unless  an  exception  applies 
(“10  percent  tolerance”);  and  other 
charges  that  are  not  subject  to  any 
limitation  on  increase^f(^‘rto  tolerance”). 
The  rules  permit  certain  limited 
exceptions  in  whith  highbr  charges  are 
permitted,  such  as  when  thiPfebrrower 
requests  a  change,'  when  the  RffSPA  GFE 
expires,  Or  when  valid  chatl^eb  in 
■  circumstance  occur.  The  Bureau  is 
aware  of  concerns  that  HUD’s  2008 
RESPA  Final  Rule  is  both  too  lax  and 
too  restrictive,  and  also  that  the  rule  is 
difficult  to  understand.  The  final  rule 
attempts  to  address  these  concerns  by 
balancing  the  objective  of  improving  the 
reliability  of  the  estimates  creditors  give 
'  consumers  shortly  after  application  with 
the  objective  of  preserving  creditors’ 
flexibility  to  respond  to  unanticipated 
changes  that  occur  during  the  loem 
process.  Specifically,  the  final  rule 
applies  the  zero  tolerance  category  to  a 
larger  range  of  charges,  including  fees 
charged  by  an  affiliate  of  the  creditor 
and  charges  for  services  for  which  the 
creditor  does  not  permit  the  consumer 
to  shop.  A  service  provider  is 
considered  to  be  selected  by  the  creditor 
if  consumers  are  required  to  choose  only 
from  a  list  of  service  providers  prepared 


by  the  creditor  (i.e.,  if  consuiners  are  not 
permitted  to  shop  for  their  own 
provider). 

Benefits  to  Small  Entities 

Small  entities  may  benefit  from  the 
final  rule  because  it  reduces  compliance 
burden  by  resolving  current  regulatory 
ambiguities.  For  example,  the  final  rule 
revises  the  current  rule  on  and  provides 
additional  guidance  regarding  use  of 
average  cost  pricing.  The  final  rule 
further  streamlines  and  clarifies  HUD’s 
2008  RESPA  Final  Rule  by 
incorporating  prior  HUD  guidance  into 
Regulation  Z  and  its  commentary,  as 
necessary  and  appropriate.  Further,  to 
the  extent  the  final  aile  reduces 
unnecessary  redisclosure  of  the  RESPA  ' 
content  currently  provided  on  the  GFE, 
the  rule  decreases  costs  to  creditors, 
although  the  extent  to  which  the  final 
rule  would  have  such  an  effect  is 
unknown.  Reducing  unnecessary 
redisclosure  may  also  benefit 
consumers,  to  the  extent  that 
redisclosures  lead  to  consumer 
confusion. 

The  Bureau  is  unaware  of  reliable’ 
data  showing  how  often  creditors  are 
providing  additional  disclosures  that  are 
not  required  by  the  current  rule  and  that 
they  would  no  longer  send  under  the 
final  rule.  Some  creditors,  however, 
have  reported  that  additional  clarity 
regarding  redisclosure  requirements  for 
the  RESPA  GFE  and  average  cost  pricing 
would  reduce  the  cost  of  compliance,  in 
part,  by  reducing  confusion  over  when 
redisclosure  is  permitted  or  required, 
and  thereby  reducing  the  nded  for  the 
involvement  df  the  compliance 
department  in  everyday  business 
activities  and  any  legal  advice  that  a 
creditor  might  seek. 

Costs  to  SmalJipmtit^^  ,  ^  , 

The  Bureau  understands  that  small 
entities  may  experience  increased  costs 
as  a  result  of  applying  the  zero  tolerance 
category  to  a  larger  range  of  charges. 
Since  the.  final  rule  expands  the 
circumstances  in  which  creditors  cannot 
pass  on  increased  costs  to  consumers 
when  the  initial  estimate  is  lower  than 
the- actual  costs,  creditors  may  be 
required  to  absorb  more  costs  when  no 
exception,  such  as  a  legitimate  change 
in  circumstances,  is  present.  This 
impact  should  be  mitigated  to  the  extent 
creditors  are  in  a  position  to  know  the 
typical  charges  of  affiliated  firms  and 
firms  they  engage  repeatedly  and 
require  consumers  to  use,  and  can 
therefore  provide  estimates  that  are 
accurate  when  there  is  no  changed 
circumstance.  As  discussed  above,  the 
Bureau  is  unaware  of  any  data  that  can 
provide  reliable  market-wide  estimates 


of  the  prevalence  of  changes  between 
early  TILA  disclosures  and  RESPA  GFEs 
and  final  loan  terms  and  closing  costs, 
and  the  causes  of  those  changes. 
Therefore,  the  Bureau  cannot  provide 
estimates  of  how  often  creditors  would 
have  to  absorb  higher  than  expected 
costs  that  cannot  be  attributed  to  a 
changed  circumstance.  The  Bureau  also 
understands  that  the  final  rule  may 
result  in  increased  use  of  affiliated 
service  providers,  so  that  creditors  can 
more  directly  control  changes  in 
settlement  costs,  which  could  have  a 
negative  impact  on  independent 
providers  who  are  typically  small 
entities.  Some  commenters  argued  that 
the  negative  impact  on  independent 
providers  could  lead  to  reduced 
competition  for  settlement  services  and 
ultimately  higher  costs  for  consumers. 
The  Bureau  is  unaware  of  any  evidence 
that  such  an  increase  in  costs  is  likely 
to  occur.  Alternatively,  the  final  rule 
may' encourage  creditors  to  allow 
borrowers  to  choose  settlement  service 
providers  that  are  not  on  a  list  provided 
to  the  borrower,  so  that  the  zero 
tolerance  requirement  would  not  apply. 
This  would  appear  to  benefit 
independent  service  providers,  or  at 
least  be  neutral  relative  to  current 
practices. 

4.  Provision  of  Closing  Disclosure 

The  final  rule  requires  delivery  of  the 
integrated  Closing  Disclosure  three 
business  days  before  consummation  in 
all  cases.  The  final  rule  makes  the 
creditor  responsible  for  providing  the 
Closing  Discifosure,  but  allows  for  either 
the  creditot  Bt.the  settlement  agent  to 
provide  it. 

^  on  ,1 

Timing  of  Closing  Disclosure  Provision 

TILA  and*RESPA  establish  different 
timing  requirements  for  disclosing  final 
loan  terms-and  costs  to  consumers.  As 
discussed  more  fully  in  the  section-by- 
section  analysis  of  §  1026.19(f)(l)(i) 
above,  TILA  generally  provides  that,  if 
the  early  disclosures  contain  an  APR 
that  is  no  longer  accurate,  the  creditor 
shall  furnish  an  additional,  corrected 
disclosure  to  the  consumer  not  later 
than  three  business  days  before 
consummation.  RESPA,  on  the  other 
hand,  requires  that  the  final  statement  of 
loan  costs  and  terms  be  provided  to  the 
consumer  at  or  before  settlement,  with 
the  borrower  permitted  to  request  an 
inspection  of  the  RESPA  settlement 
statement  one  day  prior  to  closing.  To 
meet  the  Dodd-Frank  Act’s  mandate  to 
integrate  the  disclosures  required  by 
TILA  and  RESPA,  and  to  better  facilitate 
consumer  understanding  of  final  loan 
terms  and  closing  costs,  the  final  rule 
requires  delivery  of  the  integrated 
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Closing  Disclosure  three  business  days 
before  closing  in  all  circumstances. 
However,  to  prevent  unnecessary 
closing  delays,  the  final  rule  permits 
limited  changes  after  provision  of  the 
Closing  Disclosure  to  reflect  common 
adjustments,  such  as  changes  to 
recording  fees.  A  new  Closing 
Disclosure  must  be  provided  with  a  new 
three-day-waiting  period  if  and  only  if 
one  of  the  following  triggers  is  met;  The 
APR  becomes  inaccurate,  as  defined  in 
§  1026.22,  the  product  type  changes,  or 
a  prepayment  penalty  is  added. 

Costs  to  Small  Entities 

The  required  provision  of  the  Closing 
Disclosure  three  business  days  prior  to 
consummation  in  all  circumstances  may 
result  in  closing  delays.  In  extreme 
cases,  such  delays  could  cause  a 
transaction  to  fall  through  if  a  consumer 
is  under  a  contractual  obligation  to  close 
by  a  certain  date.  Creditors  and  closing 
agents,  however,  currently  coordinate  to 
provide  RESPA  closing  documents  at 
closing.  Both  closing  agents  and 
creditors  have  incentives  to  complete 
closings  as  scheduled,  and  therefore  the 
Bureau  believes  that  they  will  adjusf 
their  business  practices  such  that  the 
Closing  Disclosure  will  be  provided  in 
a  timely  manner  and  closing  problems 
will  be  infrequent.  If  the  requirement 
does  lead  to  delayed  or  canceled 
closings,  this  would  impose  costs  on 
small  entities.  Such  closing  delays 
could  result  in  loss  of  revenue  for 
transactions  that  fall  through  due  to  a 
delay.  The  final  rule  may  also  create 
legal  and  reputational  risks  for  creditors 
or  settlement  agents  that  aretunable  to 
close  loans  as  planned.  ri'  ji 

As  discussea  above,  to  prevent 
unnecessary  closing  delays,  the  final 
rule  permits  limited  changes  after 
provision  of  the  Closing  Disclosure  to 
reflect  common  adjustments,  such  sis 
changes  to  recording  fees.  A  new 
Closing  Disclosure  must  be  provided 
with  a  new  three-day-waiting  period  if 
and  only  if  one  of  the  following  triggers 
is  met:  The  APR  becomes  inaccurate,  as 
defined  in  §  1026.22,  the  product  type 
changes,  or  a  prepayment  penalty  is 
added.  The  Bureau  believes  these 
changes  will  help  reduce  or  minimize 
costs  imposed  on  small  entities. 

Responsibility  for  Providing  the  Closing 
Disclosure 

TILA  and  RESPA  require  that 
different  parties  provide  the  final 
disclosures  to  consumers.  Specifically, 
TILA  requires  the  creditor  to  provide 
the  final  TILA  disclosure  to  consumers, 
while  RESPA  requires  that  the  person 
conducting  the  settlement  provide  the 
final  statement  of  settlement  costs  to  the 


consumer.  However,  section  1419  of  the 
Dodd-Frank  Act  amended  TILA  to  make 
creditors  responsible  for  disclosing 
settlement  cost  information.  See  TILA 
section  128(a)(17).  To  reconcile  these 
statutory  differences  and  implement 
TILA  section  128(aKl7),  the  final  rule 
makes  the  creditor  ultimately 
responsible  for  provision  of  the  Closing 
Disclosure  three  business  days  before 
closing,  but  creditors  may  use 
settlement  agents  to  provide  the  Closing 
Disclosure,  provided  that  they  comply 
with  the  final  rule’s  requirements  for  the 
Closing  Disclosure. 

Costs'  to  Small  Entities 

.  The  costs  to  creditors  and  to 
settlement  agents  of  potential  joint 
responsibility  for  provision  of  the 
Closing  Disclosure  depend  on  how 
creditors  and  settlement  agents  go  about 
fulfilling  such  responsibility.  Joint 
provision  would  likely  require 
coordination  on  the  part  of  creditors  and 
settlement  agents  similar  to  what  is 
done  today,  which  could  indicate  that 
any  additional  costs  to  creditors  or 
settlement  agents  would  be  minimal. 

One  additional  cost,  however,  may  be 
re-working  that  coordination  to  adjust  to 
the  new  forms  and  timing  requirement 
(discussed  above). 

5.  Implementation  of  New  Disclosures 
Mandated  by  the  Dodd-Frank  Act 

As  discussed  more  fully  in  the 
section-by-section  analysis  above,  title 
XIV  of  the  Dodd-Frank  Act  added  new 
disclosure  requirements  t©  TILA  and 
RESPA  for  mortgage  transactions.  With 
respect  to  the  disclosures  included  in 
the  Loan  Estimate  and  Closing 
Disclosure,  althoughjthe  Dodd-Frank 
Act  does  not  ^ppcifically  ri^uire 
inclusion  of  ail  of  these  new  ^ 

disclosures,  the  Bureau  believes  these 
disclosures  should  be  included  in  the 
integrated  forms  because  doing  so  will 
improve  the  overall  effectiveness  of  the 
integrated  disclosure,  which  may 
benefit  consumers  and  covered  persons, 
and  also  reduce  burden  on  covered 
persons.  Finalizing  the  rules 
implementing  these  title  XIV 
disclosures  simultaneously  with  the 
final  TILA-RESPA  rule  will  avoid 
unnecessary  regulatory  burden  by 
preventing  creditors  from  having  to 
implement  multiple  rounds  of 
disclosure  rules.  The  Bureau  does  not 
anticipate  additional  costs  to  covered 
persons  as  a  result  of  the  new  disclosure 
requirements  included  in  the  Loan 
Estimate  and  Closing  Disclosure. 

Beyond  introducing  the  Loan  Estimate 
and  Closing  Disclosure,  the  final  rule 


also  includes  distinct  escrow  and 
partial  payment  disclosures,  as 
discussed  more  fully  in  the  section-by- 
section  analysis  above.  With  respect  to 
the  Post-Consummation  Escrow 
Cancellation  Notice  and  Partial  Payment 
Policy  disclosure,  which  are  not  and 
cannot  be  included  in  the  Loan  Estimate 
and  Closing  Disclosure  because  they  are 
delivered  post-consummation,  the 
additional  costs  are  likely  to  be  minimal 
and  the  disclosures  should  be  relatively 
easy  to  implement  because  creditors 
already  have  to  revamp  their  origination 
process  due  to  the  newly  integrated 
TILA  and  RESPA  disclosures. 

d.  Estimate  of  the  Classes  of  Small 
Entities  Which  Will  Be  Subject  to  the 
Requirement  and  the  Type  of 
Professional  Skills  Necessary  for  the 
Preparation  of  the  Report  or  Record 

Section  603(b)(4)  of  the  RFA  requires 
an  estimate  of  the  classes  of  small 
entities  which  will  be  subject  to  the 
requirement.  The  classes  of  small 
entities  which  will  be  subject  to  the 
reporting,  recordkeeping,  and 
compliance  requirements  of  the  final . 
rule  are  the  same  classes  of  small 
entities  that  are  identified  above  in  part 
VIII.B.3. 

Section  603(b)(4)  of  the  RFA  also 
requires  an  estimate  of  the  type  of 
professional  skills  necessary  for  the 
preparation  of  the  reports  or  records. 

The  Bureau  does  not  anticipate  that, 
except  in  certain  rare  circumstances, 
any  professional  skills  required  for 
reporting,  recordkeeping,  and  other 
compliance  reqd^ements  of  this  final 
rule  will  be  rbqtlifed  that  are  not 
otherwise  required  in  the  ordinary 
course  of  btisihess  of  the  small  entities 
affected  b^tlW  final  rule.  Part  VIII.B.4.b 
and  4.C  surfthrfarizes  the  recordkeeping 
nr  ifT'..  |i  • 

39^ Section  129D(j)(l)(B)  establishes  that  a 
creditor  or  servicer  must  provide  disclosures  after 
consummation  with  the  information  set  forth  under 
TILA  section  129D(j)(2)  when  a  consumer  chooses, 
and  provides  written  notice  of  the  choice,  to  close 
the  consumer’s  escrow  account  established  in 
connection  with  a  consumer  credit  transaction 
secured  by  real  property  and  in  accordance  with 
any  statute,  regulation,  or  contractual  agreement 
(the  Post-Consummation  Escrow  Cancellation 
Disclosure).  15  U.S.C.  1639d{h).  See  the  section-by¬ 
section  analysis  of  §  1026.20(e). 

3**®  Specifically,  section  129C(h)  requires  a  person 
who  becomes  a  creditor  of  an  existing  “residential 
mortgage  loan”  to  disclose  the  following  regarding 
partial  payments:  (i)  The  creditor's  policy  regarding 
the  acceptance  of  partial  payments;  and  (ii)  if  they 
are  accepted,  hOw  such  payments  will  be  applied 
to  the  mortgage  loan,  and  if  such  payments  will  be 
placed  in  escrow.  15  TI.S.C.  1639c(h).  This 
requirement  is  in  addition  to  the  identical 
disclosure  required  before  settlement  that  was 
added  to  TILA  by  section  1414(d)  of  the  Dodd- 
Franlc  Act,  which  the  Bureau  is  implementing  in 
§  1026.38(1)(5),  as  described  above.  See  the  section- 
by-section  analysis  of  §  1026.39. 
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and  compliance  requirements  of  the 
final  rule  that  will  affect  small  entities. 

With  regard  to  the  compliance 
requirements,  as  discussed  above,  the 
Bureau  understands  that,  based  on 
feedback  from  the  SERs,  the  small 
entities  that  will  be  affected  by  the  final 
rule  will  continue  to  perform  the  basic 
functions  that  they  perform  today: 
generating  disclosure  forms  (and 
answering  consumers’  questions  about 
them),  taking  loan  applications, 
redisclosing  estimates  of  settlement 
costs,  providing  final  disclosures,  and, 
maintaining  systems  to  calculate  the 
APR.  The  major  elements  of  the  final 
rule,  described  earlier  in  this  part  VIII, 
relate  to  these  continuing  functions. 
Therefore,  the  Bureau  believes  that* 
small  entities  will  have  the  professional 
skills  necessary  to  comply  with  the  final 
rule. 

Specifically  with  regard  to  the 
requirement  to  use  the  integrated 
disclosure  forms,  the  SERs  identified 
potentially  significant  one-time  costs 
associated  with  changing  software 
systems  to  produce  the  forms  and 
provided  a  wide  range  of  estimates  of 
one-time  costs  of  training  staff  and 
related  parties  to  use  the  new  integrated 
forms  and  update  systems  and 
processes.3®^  The  SERs  also  reported 
that  they  typically  contract  out  to  third 
party  software  vendors  the  design  of  the 
disclosure  forms  provided  to 
consumers,  and  pay  annual  fees  to  such 
vendors  for  upgrades.  The  SERs  did  not 
express  any  concerns  that  the  design 
and  implementation  of  the  forms  or  the 
use  of  the  integrated  disclosure  forms  on 
an  ongoing  basis  would  require  their 
staff  to  possess  a  different  set  of 
professional  skills  than  that  required  in 
the  ordinary  course  of  business 
currently,,  Furthermore,  while  the  SERs 
identified  potential  upfront  and  ongoing 
training  costs  as  a  result  of  the  proposals 
under  consideration  at  the  time,  the 
Bureau  believes  efforts  to  train  small 
entity  staff  on  the  updated  software  and 
compliance  systems  will  reinforce 
existing  professional  skills,  rather  than 
require  staff  to  acquire  skill  sets  above 
those  needed  in  the  ordinary  course  of 
business,  and  to  comply  with  HUD’s 
2008  Final  RESPA  Rule  (which,  as 
discussed  above,  significantly 
overhauled  the  design  and  content  of 
the  RESPA  GFE  and  settlement 
statement  disclosures  given  to 
consumers). 

In  addition,  although  the  Bureau 
acknowledges  the  possibility  that 
certain  small  entities  may  have  to  hire 
additional  staff  as  a  result  of  certain 


399  See  Small  Business  Review  Panel  Report  at  18. 


aspects  of  the  final  rule,^°°  the  Bureau 
has  no  evidence  that  such  additional 
staff  will  have  to  possess  a  qualitatively 
different  set  of  professional  skills  than 
small  entity  staff  employed  currently. 

The  Bureau  presumes  that  any 
additional  staff  that  small  entities  may 
need  to  hire  would  be  of  the  same 
professional  skill  set  as  current  staff, 
sincd  this  final  rule  will  be  reallocating 
existing  responsibilities  among  creditors 
and  settlement  agents.  As  a  more 
general  matter,  to  the  extent  the  final 
rule  adds  new  disclosures  that  will  need 
to  be  generated  and  explained  to 
consumers,  the  Bureau  anticipates  that 
any  incremental  increase  in  the 
complexity  of  such  tasks  for  small  entity 
staff  may  be  counterbalanced  by  the 
regulatory  streamlining  and  clearer 
guidance  provided  by  the  final  rule. 

6-1.  Description  of  the  Steps  the  Agency 
Has  Taken  To  Minimize  the  Significant 
Economic  Impact  on  Small  Entities 

The  Bureau  understands  the  new 
provisions  will  impose  certain  costs  on 
small  entities,  and  has  attempted  to 
mitigate  the  burden  where  it  can  be 
done  without  unduly  diminishing 
consumer  protection.  The  section-by- 
section  analysis  of  each  provision 
contains  a  complete  discussion  of  the 
steps  taken  to  minimize  burden  for 
small  entities. 

Since  the  disclosures  are  mandatory 
for  all  transactions  covered  by  RESPA, 
the  Bureau  believes  that  once  the  new 
disclosures  are  implemented,  the 
ongoing  cost  of  providing  the 
disclosures  will  not  have  a  major  impact 
on  small  entities  covered  by  the  rule 
versus  larger  entities  covered  by  the 
rule.  Similarly,  the  tolerance  rules  and 
timing  requirements 'align  for  small  and 
large  entities,  and  are  calculated 
similarly  on  a  per-loan  basis.  To  the 
extent  that  small  entities  may  have  less 
sophisticated  information  technology 
systems,  the  Bureau’s  decision  not  to 
finalize  the  proposed  electronic, 
machine  readable  record  retention 
requirement  or  the  proposed  expansion 
of  the  finance  charge  reduces  burden  on 
small  entities  relative  to  what  would 
have  been  required  if  these  proposals 
had  been  finalized,  since  they  will  not 
have  to  upgrade  their  information 
technology  systems  in  these  ways  to 
comply  with  the  final  rule. 


<99  For  example,  as  discussed  in  part 
VIII.B.4.c.(4),  small  entity  creditors  may  need  to 
hire  additional  temporary  or  permanent  staff  to 
handle  the  increased  workload  associated  with 
collecting  the  settlement  costs  and  coordinating 
with  the  settlement  agents  and  third  party  service 
providers. 


6-2.  Description  of  the  Steps  the  Agency 
Has  Taken  To  Minimize  Any  Additional 
Cost  of  Credit  for  Small  Entities 

Section  603(d)  of  the  RFA  requires  the 
Bureau  to  consult  with  small  entities 
regarding  the  potential  impact  of  the 
proposed  rule  on  the  cost  of  credit  for 
small  entities  and  related  matters.  5 
U.S.C.  603(d).  To  satisfy  these  statutory 
requirements,  the  Bureau  provided 
notification  to  the  Chief  Counsel  on 
February  7,  2012,  that  the  Bureau  would 
collect  the  advice  and  recommendations 
of  the  same  small  entity  Representatives 
identified  in  consultatiori  with  the  Chief 
Counsel  through  the  Small  Business 
Review  Panel  process  concerning  any 
projected  impact  of  the  proposed  rule 
on  the  cost  of  credit  for  small  entities.'*"^ 
The  Bureau  sought  to  collect  the  advice 
and  recommendations  of  the  small 
entity  representatives  during  the  Small 
Business  Review  Panel  Outreach 
Meeting  regarding  the  potential  impact 
on  the  cost  of  business  credit  because, 
as  small  financial  service  providers,  the 
SERs  could  provide  valuable  input  on 
any  such  impact  related  to  the  proposed 

rule.^02 

At  the  time  the  Bureau  circulated  the 
Small  Business  Review  Panel  Outline  to 
the  SERs  in  advance  of  the  Small 
Business  Review  Panel  Outreach 
Meeting,  it- had  no  evidence  that  the 
proposals  then  under  consideration 
would  result  in  an  increase  in  the  cost 
of  business  credit  for  small  entities. 
Instead,  the  summary  of  the  proposals 
stated  that  the  proposals  would  apply 
only  to  mortgage  loans  obtained  by 
consumers  primarily  for  personal, 
family,  or  household  purposes,  and  the 
proposals  Would  not  apply  to  loans 
obtained  primarily  for  business 
purposes.'‘°3  The  Bureau  has  no 
evidence  that  the  final  rule  will  result 
in  an  increase  in  the  cost  of  business 
credit  for  small  entities.  Instead,  the 
final  rule  will  apply  only  to  mortgage 
loans  obtained  by  consumers  primarily 
for  personal,  family,  or  household  ' 
purposes  and  the  final  rule  will  not 
apply  to  loans  obtained  primarily  for 
business  purposes.  At  the  Small 
Business  Review  Panel  Outreach 
Meeting,  the  Bureau  asked  the  SERs  a 
series  of  questions  regarding  cost  of 
business  credit  issues.'*°'*  The  questions 


-‘9’  See  5  U.S.C.  603(d)(2)(A).  The  Bureau 
provided  this  notification  and  other  information 
provided  to  the  Chief  Counsel  with  respect  to  the 
Small  Business  Review  Panel  process  pursuemt  to 
section  609(b)(1)  of  the  RFA. 

■‘92  See  5  U.S.C.  603(d)(2)(B). 

■•93  See  15  U.S.C.  1603(1);  12  U.S.C.  2606(a)(1). 

<94  5ee  tjje  Small  Business  Review  Panel  Report, 
appendix  D,  at  1^4-155  (PowerPoint  slides  from  the 

Continued 
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were  focused  on.  two  argas.  First,  the 
SERs  from  commercial  banks/savings 
institutions,  credit  unions,  and  mortgage 
companies  were  asked  whether,  and 
how  often,  they  extend  to  their 
customers  closed-end  mortgage  loans  to 
be  used  primarily  for  personal,  family, 
or  household  purposes  but  that  are  used 
secondarily  to  finance  a  small  business, 
and  whether  the  proposals  then-under 
consideration  would  result  in  an 
increase  in  their  customers’  cost  of 
credit.  Second,  the  Bureau  inquired  as 
to  whether,  and  how  often,  the  SERs 
take  out  closed-end,  home-secured  loans 
to  be  used  primarily  for  personal, 
family,  or  household  purposes  and  use 
them  secondarily  to  finance  their  small 
businesses,  and  whether  the  proposals 
under  consideration  would  increase  the 
SERs’  cost  of  credit. 

In  general,  the  creditor  SERs  reported 
making  few  mortgage  loans  that  are  used 
primarily  for  personal,  family,  or 
household  purposes  (and  therefore  are 
covered  by  TILA  and  RESPA)  but  that 
are  used,  secondarily,  to  finance  a  small 
business.  In  addition,  the  few  loans  they 
described  making  would  appear  to  fall 
within  the  TILA  and  RESPA  exceptions 
for  loans  made  primarily  for  business 
purposes,^“5  and  therefore  would  not  be 
subject  to  the  proposed  rule.  Based  on 
the  feedback  obtained  from  the  SERs  at 
the  Panel  Outreach  Meeting,  the  Bureau 
currently  has  no  evidence  that  the  final 
rule  will  result  in  an  increase  in  the  cost 
of  credit  for  small  business  entities. 

IX.  Paperwork  Reduction  Act 

A.  Overview  .ir 

Certain  provisions  of  this  final  rule 
contain  “collection  of  information” 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  (Paperwork 
Reduction  Act  or  PRA).  As  previously 
discussed,  the  Dodd-Frank  Act  amended 
TILA  and  RESPA  to  mandate 
specifically  that  the  Bureau  publish  an 
integrated  disclosure  combining  the 
TILA  and  RESPA  disclosures  for 
mortgage  loans  subject  to  either  law  or 
both  laws.  Dodd-Frank  Act  sections 
1098,  llOOA.  The  Dodd-Frank  Act 
required  the  Bureau  to  publish  proposed 
rules  and  forms  combining  the 
disclosures  by  July  21,  2012.  Dodd- 
Frank  Act  section  1032(f).  On  July  9, 
2012,  the  Bureau  issued  a  notice  of  the 
proposed  rule,  which  was  published  in 
the  Federal  Register  on  August  23,  2012 
(77  FR  51116).  The  Bureau  did  not 
receive  any  comments  relating  to  the 
PRA  analysis  contained  in  the  proposed 


Panel  Outreach  Meeting,  “Topic  7:  Impact  on  the 
Cost  of  Business  Credit”).”) 

«>5See  15  U.S.C.  1603(1);  12  U.S.C.  2606(a)(1). 


rule  or  comments  containing  specific 
cost  estiiriates  addressing  the  Bureau’s 
PRA  analysis.  This  final  rule  finalizes 
that  proposal. 

This  rule  contains  information 
collection  requirements  that  have  not 
been  approved  by  the  OMB  and, 
therefore,  are  not  effective  until  OMB 
approval  is  obtained.  The  unapproved 
inforpiation  collection  requirements 
contained  in  this  rule  are  described 
below.  The  Bureau  will  publish  a 
separate  notice  in  the  Federal  Register 
announcing  OMB’s  action  on  these 
requirements,  including  the  OMB 
control  number  and  expiration  date. 

This  final  rule  amends  12  CFR  part 
1024  (Regulation  X)  and  12  CFR  part 
1026  (Regulation  Z).  Both  Regulations  X 
and  Z  currently  contain  collections  of 
information  approved  by  OMB.  The 
Bureau’s  OMB  control  number  for 
Regulation  X  is  3170-0016  and  for 
•Regulation  Z  is  3170-0015.  The  PRA  (44 
U.S.C.  3507(a),  (a)(2)  and  (a)(3))  requires 
that  a  Federal  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  OMB  has  approved  the  collection 
under  the  PRA  and  the  OMB  control 
number  obtained  is  displayed.  Further, 
notwithstanding  any  other  provisions  of 
law,  no  person  is  required  to  comply 
with,  or  is  subject  to  any  penalty  for 
failure  to  comply  with,  a  collection  of 
information  that  does  not  display  a 
currently  valid  OMB  control  number  (44 
U.S.C.  3512). 

Based  on  the  specific  statutory 
mandate  to  combine  the  disclosures 
under  TILA  and  RESPA,  the  Bureau  is 
amending  Regulation  X  and  Regulation 
Z  to  establish  new  disclosure 
requirements  and  forms  in  Regulation  Z 
for  closed-end  consumer  credit 
transactions  secured  by  real  property, 
other  than  reverse  mortgages. 
Accordingly,  the  final  rule  requires, 
among  other  things, 'that  ah  integrated 
Loan  Estimate  be  provided  to  consumers 
within  three  business  days  after  receipt 
of  the  consumer’s  application  to  replace 
the  emly  TILA  disclosure  and  RESPA 
GFE,  and  that  an  integrated  Closing 
Disclosure  be  received  by  consumers  at 
least  three  business  days  prior  to 
consummation  to  replace  the  final  TILA 
disclosure  and  RESPA  settlement 
statement.  The  Dodd-Frank  Act  also 
made  several  amendments  to  the 
disclosure  requirements  in  TILA  and 
RESPA,  a  number  of  which  are  being 
finalized  in  this  final  rule. 

The  information  collections  in  the 
final  rule  are  required  to  provide  • 
benefits  for  consumers  and  are 
mandatory  for  all  loans  subject  to  the 
rule.  See  15  U.S.C.  1601  et  seq.;  12 
U.S.C.  2601  et  seq.,  5532(f).  Because  the 
Bureau  does  not  collect  any  information 


under  the  final  rule,  no  issue  of 
confidentiality  arises.  The  likely 
respondents  are  commercial  banks/ 
savings  institutions,  credit  unions, 
mortgage  companies  (non-bank  lenders), 
mortgage  brokers,  and  settlement 
agents  that  would  be  required  to 
provide  the  mortgage  disclosures 
required  by  the  final  rule,  either  because 
they  make  mortgage  loans  subject  to  the 
final  rule  or  because  they  may  be 
responsible  for  completing  or  providing 
required  disclosures.'*^’' 

Under  the  final  rule,  the  Bureau 
accounts  for  the  entire  paperwork 
burden  for  respondents  under 
Regulation  X.  The  Bureau  generally  also 
accounts  for  the  paperwork  burden 
associated  with  Regulation  Z  for  the 
following  respondents  pursuant  to  its 
administrative  enforcement  authority: 
insured  depository  institutions  with 
more  than  $10  billion  in  total  assets, 
their  depository  institution  affiliates, 
and  certain  nondepository  ipstitutions. 
The  Bureau  and  the  FTC  generally  both 
have  enforcement  authority  over 
nondepository  institutions  for  ^ 
Regulation  Z.  Accordingly,  the  Bureau 
has  allocated  to  itself  half  of  the 
estimated  burden  to  nondepository 
institutions.  Other  Federal  agencies  are 
responsible  for  estimating  and  reporting 
to  OMB  the  total  paperwork  burden  for 
the  institutions  for  which  they  have 
administrative  enforcement  authority. 
They  may,  but  are  not  required  to,  use 
the  Bureau’s  burden  estimation 
methodology. 

For  pui^joses  of  this  analysis,  the 
Bureau  assumes  that  any  burden 
increase  associaWdiwith  the  final  rule  is 
allocated  to  Regulation  Z.  As  discussed 
in  part  IX.CrJZ.,  below,  under  the  final 
rule  there  is;no  burden  increase 
associated  with  Regulation  X,  and  in 
fact  there  a  burden  reduction 
attributed  to  Regulation  X  because  the 


406  The  Bureau  assumes  that  these  are  the 
categories  of  businesses  that  are  directly  engaged 
with  consumers  in  residential  mortgage 
transactions.  Although  respondents  under  PRA  for 
Regulation  Z  also  include  mortgage  brokers  and 
settlement  agents,  for  purposes  of  the  PRA  analysis, 
the  Bureau  assumes  that  the  creditor  takes  on  the 
obligation  to  deliver  the  Loan  Estimate  and  Closing 
Disclosure.  Accordingly,  there  is  minimal  burden 
attributed  to  mortgage  brokers  and  settlement 
agents.  Also,  under  the  final  rule,  the  creditor  is 
solely  responsible  for  delivering  the  Loan  Estimate, 
but  settlement  agents  are  also  expressly  permitted 
to  provide  the  Closing  Disclosure. 

For  purposes  of  this  PRA  analysis,  references 
to  “creditors”  or  “lenders”  refer  collectively  to 
commercial  banks,  savings  institutions,  credit 
unions,  and  mortgage  companies  (i.e., 
nondepository  lenders),  unless  otherwise  stated. 
Moreover,  reference  to  “respondents”  shall 
generally  mean  all  categories  of  entities  identified 
in  the  sentence  to  which  this  footnote  is  appended, 
except  as  otherwise  stated  or  if  the  context  indicates 
otherwise. 


'Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations  80101 


RESPA  GFE  and  settlement  statement 
disclosures  are  eliminated  for  all  of  the 
mortgage  market,  other  than  reverse 
mortgages,  and  replaced  by  the  Loan 
Estimate  and  Closing  Disclosure,  under 
Regulation  Z.  Using  the  Bureau’s  burden 
estimation  methodology,  the  total 
estimated  burden  for  the  approximately 
14,195  banks,  savings  institutions, 
credit  unions,  and  mortgage  companies 
subject  to  the  Regulation  Z  requirements 
in  the  final  rule,^“®  including  Bureau 
respondents,  is  approximately  2.8 
million  hours  for  one-time  changes  and 
0.8  million  hours  annually.  The 
estimates  presented  in  this  part  IX 
represent  weighted  averages  across 
respondents.  The  Bureau  expects  that 
the  amount  of  time  required  to 
implement  each  of  the  changes  for  a 
given  institution  may  vary  based  on  the 
size,  complexity,  and4)ractices  of  the 
respondent. 

B.  Information  Collection  Requirements 

The  Bureau  believes  the  following 
aspects  of  the  final  rule  are  information 
collection  requirements  under  the  PRA: 
the  development,  implementation,  and 
continuing  use  of  new,  integrated  Loan 
Estimate  and  Closing  Disclosure  forms 
required  for  closed-end  mortgage 
transactions  subject  to  the  final  rul^,  the 
generation  and  provision  of  additional 
Loan  Estimates  in  particular 
transactions  as  a  result  of  increases  in 
the  closing  costs  that  were  included  in 
the  initial  Loan  Estimate,  and  the 
provision  of  the  Post-Consummation 
Escrow  Cancellation  Notice  and  post¬ 
consummation  Partial  Payment  Policy 
disclosure  for  certain  mortgage 
transactions.'*^®  In  the  proposed  rule  the 
Bureau  also  discussed  potential  rfecord 
retention  requirements  in  a 
standardized,  electronic,  machine- 
readable  format.  For  the  reasons 
discussed  above  in  part  V,  the  Bureau 
has  decided  not  to  finalize  such 
proposal. 


408  poj.  {he  reasons  described  above,  this  figure 
excludes  mortgage  brokers  and  settlement  agents. 

‘“’®The  final  rule  also  provides  that,  if  the  creditor 
permits  a  consumer  to  shop  for  a  settlement  service, 
the  creditor  shall  provide  the  consumer  with  a 
written  list  identifying  available  providers  of  that 
service  and  stating  that  the  consumer  may  choose 
a  different  jirovider  for  that  service.  Accordingly, 
creditors  must  comply  with  this  additional 
requirement  in  certain  transactions  where 
consumers  are  permitted  to  shop  for  settlement 
services.  This  is  an  existing  requirement  under 
current  Regulation  X,  12  CFR  1024  app.  C,  but  is 
not  specifically  itemized  as  a  separate  information 
collection  under  Regulation  X.  Because  the  timing 
of  this  requirement  coincides  with  the  provision  of 
the  initial  Loan  Estimate  to  consumers,  the  burden 
associated  with  the  written  lisf  of  providers 
requirement  under  the  final  rule  is  included  in  the 
burden  calculation  for  the  Loan  Estimate. 


1.  Initial  and  Final  Disclosures 

As  discussed  above  in  part  VII,  the 
integrated  Loan  Estimate  and  the 
Closing  Disclosure  would  result  in 
certain  compliance  costs  to  covered 
persons.  The  Bureau  believes  that  many 
of  the  costs  of  complying  with  these 
requirements  would  be  common  across 
the  two  disclosures,  and  therefore 
discusses  them  together  here.  Under  the 
final  rule,  responsibility  for  delivering 
the  Loan  Estimate  lies  with  the  creditor. 
The  Bureau  believes  that  in  some 
circumstances  the  Loan  Estimate  may  be 
delivered  by  a  mortgage  broker  acting  on 
behalf  of  the  creditor.  The  Bureau 
believes  the  costs  would  be  similar  for 
Loan  Estimates  delivered  by  creditors 
and  mortgage  brokers,  and  the  estimates 
presented  here  are  based  on  the 
assumption  that  the  creditor  delivers  the 
Loan  Estimate.  As  mentioned  above,  the 
creditor  is  responsible  for  providing  the 
Closing  Disclosure,  but  the  settlement 
agent  may  provide  the  Closing 
Disclosure  on  the  creditor’s  behalf, 
provided  that  one  of  them  does  so.  The 
Bureau  believes  that  if  settlement  agents 
were  to  take  on  a  substantial  portion  of 
the  responsibility  for  delivering  the 
Closing  Disclosure  the  costs  would  be 
similar,  although  they  may  be  borne  by 
different  parties. 

a.  One-Time  costs  _ 

Covered  persons  will  incur  one-time 
costs  associated  with  training  and 
reviewing  the  regulation.  In  addition, 
covered  persons  who  maintain  their 
own  software  and  compliance  systems 
will  incur  one-time  costs  to  adapt  their 
software  and  compliance  systems  to 
produce  the  new  forms.***®  Based  on 
information  provided  by  creditors  and 
by  software  vendors,  the  Bureau 
believes  that,  in  general,  larger  creditors 
develop  and  maintain  their  own 
compliance  software  and  systems,  while 
smaller  creditors  primarily  rely  on 
software  and  compliance  systems 
provided  by  outside  vendors.  The 
Bureau  estimates  95  percent  of  creditors 
rely  on  vendors. 

The  use  of  vendors  will  substantially 
mitigate  the  costs  of  revising  software 
and  compliance  systems,  as  the  efforts 
of  a  single  vendor  would  address  the 
needs  of  a  large  number  of  creditors. 
When  a  vendor  is  used,  the  Bureau 
assumes  that  each  entity  spends  3 


■•’“In  addition  to  changing  the  format  of  the 
required  forms,  the  new  forms  include  numerous 
new  disclosures  that  are  required  by  the  Dodd- 
Frank  Act.  The  Bureau  believes  that  this  additional 
information  will  be  added  to  the  forms  as  part  of 
the  process  of  adapting  software  and  compliance 
systems  to  produce  the  new  forms,  and  therefore 
does  not  provide  separate  estimates  for  the  costs  of 
adding  this  additional  information. 


months  of  software  vendor  training, 
installation,  trouble,  troubleshooting, 
and  in-house  testing  time  for  1 
individual  at  small  creditors  and  8 
individuals  at  larger  firms.  Based  on 
feedback  provided  by  small  entities  that 
participated  in  the  Small  Business 
Review  Panel  process,  the  Bureau 
estimates  that  creditors  that  maintain 
their  own  compliance  software  and 
systems  would  incur  costs  of  roughly 
$100,000  to  determine  what  changes 
need  to  be  made  and  to  update'  their 
systems  to  comply  with  the  final  rule. 

Covered  persons  will  incur  one-time 
costs  associated  with  training 
employees  to  use  new  forms  and  any 
new  compliance  software  and  systems. 
The  Bureau  estimates  that  each  loan 
officer  or  other  loan  originator  will  need 
to  receive  eight  hours  of  training.  The 
Bureau  further  estimates  that  a  trainer 
will  sp«nd  an  hour  for  every  ten  hours 
of  trainee  time. 

The  Bureau  estimates  that,  for  each 
covered  person,  two  compliance  officers 
would  each  spend  30  hours  learning 
about  the  rule  and  developing  training 
materials. 

The  Bureau  estimates  the  total  one¬ 
time  costs  of  reading  the  relevant 
sections  of  the  Federal  Register, 
revising  systems  to  provide  the  new 
disclosures,  and  training  personnel  for 
the  Bureau  respondents  to  be 
approximately  $96.7  million,  which 
corresponds  to  approximately  2,800,000 
hours.  Annualized  over  five  years,  this 
is  an  annual  cost  of  $19.3  million.  The 
Bureau  estimates  the  one-time  costs  to 
the  134  depository  institutions 
(including  their  depository  affiliates) 
that  are  mortgage  originator  respondents 
of  the  Bureau  under  Regulation  Z^*** 
would  be  $54.1  million,  or  1,100,000 
hours.  For  the  estimated  2,787 
nondepository  institutions  that  are 
subject  to  the  Bureau’s  administrative 
enforcement  authority,  the  Bureau  is 
assuming  that  it  imposes  half  the 
burden  imposed  on  nondepository 
institutions  for  purposes  of  this  PRA 
analysis.^*2  'j’h0  Bureau  estimates  the 
one-time  costs  would  be  $42.6  million, 
or  1,700,000  hours.^*^ 


■•’’There  are  154  depository  institutions  (and 
their  depository  affiliates)  that  are  subject  to  the 
Bureau’s  administrative  enforcement  authority.  For 
purposes  of  this  PRA  analysis,  the  Bureau  has 
calculated  its  burden  hours  and  costs  based  on  the 
estimated  128  depository  institutions  subject  to 
Regulation  Z  that  are  mortgage  originators. 

•’2  Unless  otherwise  specified,  all  references  to 
burden  hours  and  costs  for  the  Bureau  respondents 
are  based  on  a  calculation  of  half  of  the  estimated 
2,515  nondepository  institutions. 

■•’SFor  additional  information,  please  see  the 
amended  Supporting  Statement  for  OMB  Control 
Number  3170-0016,  available  at  www.reginfo.gov. 
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b.  Ongoing  Costs 

In  addition  to  one-time  costs  to  revise 
systems  and  train  employees,  covered 
persons  will  have  ongoing  costs  from 
providing  the  disclosures.  Based  on 
industry  feedback,  the  Bureau 
understands  that  most  disclosures  will 
be  generated  by  automated  systems  that 
use  data  collected  by  covered  entities  in 
the  normal  course  of  business.  The 
Bureau  believes  that  a  small  number  of 
the  disclosures  in  the  Loan  Estimate  and 


Closing  Disclosure  will  be  generated 
using  data  that  may  not  otherwise  be 
collected  in  the  normal  course  .of 
business,  and  has  considered  this  in 
calculating  the  ongoing  burden 
associated  with  the  information 
collection.  The  Bureau’s  estimates  also 
account  for  the  time  covered  persons 
would  spend  to  review  the  forms  for 
accuracy. 

In  calculating  the  total  burden  of 
providing  Loan  Estimates  and  Closing 
Disclosures,  the  Bureau  assumes  that 


Loan  Estimates  will  be  provided  in 
response  to  applications  for  mortgages 
and  Closing  Disclosures  will  be 
provided  three  business  days  before 
mortgages  are  consummated.  The 
Bureau  further  estimates  entities  will 
reissue  on  average  two  Loan  Estimates 
per  loan  originated. 

Table  2  summarizes  these  ongoing 
costs,  which  total  an  estimated  $49.6 
million  per  year.  This  represents  an 
average  cost  of  approximately  $9  per 
origination.'’^'* 


Table  2;  Ongoing  Costs  for  Integrated  Disclosures  for  CFPB  Respondents 

Loan  Closing 

_ Estimate  Disclosure  Total 

CFPB  share  of  responses  9,922,000  5,413,000  15,335,000 


Annual  Burden  (hours): 
Time  per  response  (minutes) 
Total  (hours) 


3  6 

393,000  439,000  832,000 


Annual  Burden  (S): 

Labor  costs 

Production  and  distribution  costs 
Total 


18,772,000 

3,144,000 

21,916,000 


25,902,000 

■1,756,000 

27,658,000 


44,674,000 

4,900,000 

49,574,000 


2.  Implementation  of  Certain  New 
Disclosures  Mandated  by  the  Dodd- 
Frank  Act 

As  discussed  above  in  part  VII,  title 
XrV  of  the  Dodd-Frank  Act  added  new 
disclosure  requirements  to  TILA  and 
RESPA  for  mortgage  transactions, 
including  the  Post-Consummation 
Escrow  Cancellation  Notice  and  the 
post-consummation  Partial  Payment 
Policy  disclosure  for  certain  mortgage 
transactions.  Although  the  Dodd-Frank 
Act  does  not  specifically  require 
inclusion  of  all  of  these  new  disclosures 
in  the  Loan  Estimate  and  the  Closing 
Disclosure,  the  Bureau  is  including 
some  of  these  disclosures  in  the 
integrated  forms  and  also  requiring  the 
provision  of  the  separate  Post- 
Consummation  Escrow  Cancellation 
Notice  and  separate  Partial  Payment 
Policy  disclosure  because  doing  so  will 
benefit  consumers  and  reduce  burden 
on  covered  persons  for  the  reasons 
discussed  below. 

Because  creditors  will  be  updating 
software  and  compliance  systems  for 
these  two  disclosures  at  the  same  time 
as  and  in  conjunction  with  the  updating 


for  the  Loan  Estimate  and  the  Closing 
Disclosure,  the  disclosures  should  be 
relatively  easy  to  implement  and  the 
additional  costs  are  likely  to  be 
minimal.  The  Bureau  does  not 
anticipate  additional  costs  to  covered 
persons  as  a  result  of  the  Post- 
Consummation  Escrow  Cancellation 
Notice  and  separate  Partial  Payment 
Policy- disclosure,  although,  as  noted 
above,  covered  persons  may  incur  some 
insignificant  recurring  costs  associated 
with  providing  this  additional 
information  to  consumers  once  the 
implementing  rules  take  effect. 
Although  presentation  of  the 
information  will  be  ongoing,  modifying 
systems  to  perform  these  calculations 
and  training  existing  employees  on  the 
new  concepts  will  be  a  one-time  cost. 
Accordingly,  the  Bureau  does  not 
provide  separate  estimates  for  the  one¬ 
time  or  ongoing  costs  of  adding  this 
additional  information  beyond  the  cost 
estimates  for  the  integrated  disclosures 
that  are  discussed  above  and  below. 


3.  Documentation  Retention 

The  current  record  retention  period  of 
two  years  under  Regulation  Z  supports 
private  actions  and  regulatory 
enforcement  actidns.  However,  the 
CFPB  has  decided  to  require  creditors  to 
retain  evidence  of  compliance  with  the 
integrated  disclosure  provisions  of 
Regulation  Z  for  three  years  after 
consummation  of  the  transaction,  except 
that  creditors  must  retain  the  Closing 
Disclosure  and  all  documents  related  to 
the  Closing  Disclosure  for  five  years 
after  consummation,  consistent  with  the 
requirements  of  existing  Regulation  X. 
Creditors  must  retain  evidence  of 
compliance  with  the  Post- 
Consummation  Escrow  Cancellation 
Notice  and  the  post-consummation 
Partial  Payment  Policy  disclosure  for 
two  years  in  accordance  with  the 
general  retention  period  under 
1026.25(a).  The  final  rule  also  requires 
that  if  a  creditor  sells,  transfers,  or 
otherwise  disposes  of  its  interest  in  a 
mortgage  and  does  not  service  the 
mortgage,  the  creditor  shall  provide  a 
copy  of  the  Closing  Disclosure  to  the 
owner  or  servicer  of  the  mprtgage  as  a 


***  Bureau  respondents  are  estimated  to  originate 
approximately  4.8  million  mortgages  per  year  that 
would  be  subject  to  these  information  collections. 
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part  of  the  transfer  of  the  loan  file.  Such 
owner  or  servicer  shall  retain  such 
disclosures  for  the  remainder  of  the  five- 
year  period.  The  CFPB  recognizes  that 
this  requirement  is  different  fi:om  the 
current  requirements  under  Regulation 
X,  which  does  not  require  a  creditor  to 
maintain  these  documents  if  the  creditor 
disposes  of  its  interest  in  the  mortgage 
loan  and  does  imt  service  the  mortgage 
loan.  In  addition,  the  final  rule  requires 
creditors  and  mortgage'brokers  to  retain 
documentation  sufficient  to  show  their 
supervisory  agencies  that  one  of  the 
exceptions  applies  whenever  a  cost  for 


a  service  provided  by  a  company  that  is 
owned  by  or  affiliated  with  the  creditor 
proves  to  be  higher  than  estimated  in 
the  Loan  Estimate,  similar  to  the  current 
document  retention  requirements  under 
Regulation  X  for  when  the  RESPA  GFE 
is  reissued.  These  retention 
requirements  may  result  in  additional 
cost  to  respondents  that  are  creditors 
and  mortgage  brokers.  However,  the 
Bureau  believes  that  any  burden 
associated  with  the  final  rule’s 
recordkeeping  requirement  will  be 
minimal  or  de  minimis,  since  only 
information  sufficient  to  reconstruct  the 


required  record  is  required  to  be 
retained. 

The  final  rule  does  not  finalize  the 
proposal  to  require  the  retention  of  data 
relating  to  the  integrated  disclosures  in 
electronic,  machine-readable  format. 

C.  Summary  of  Burden  Hours 
1.  Regulation  Z 

The  below  table  summarizes  the  one 
time  and  annual  burdens  under 
Regulation  Z  associated  with 
information  collections  affected  by  the 
final  rule  for  Bureau  respondents  under 
the  PRA, 


Table  3:  Regulation  Z  One-Time  and  Annual  Burdens  Impacted  by  Final  Rule  for  Bureau 
Respondents _ 


Loan  Estimate _ Closing  Disclosure _ Total 


Number  of  Respondents 

2,922 

2,922 

2,922 

CFPB  share  of  responses 

9,922,000 

5,413,000 

15,335,000’ 

One-Time  Burden: 

Labor  (hours) 

1,378,000 

1,378,000 

Labor  Costs 

41,068,000 

41,068,000 

82,137,000 

Annual  Burden: 

Labor  (hrs) 

393,000 

439,000 

832,000 

Labor  costs 

18,772,000 

25,902,000 

44,674,000 

Production  and  distribution  costs  3, 1 44,000 

1,756,000 

4,900,000 

Total 

21,916,000 

27,658,000 

49,574,000 

2.  Regulation  X 

The  final  rule  does  not  increase  PRA 
burden  associated  with  Regulation  X, 
and  instead  removes  the  majority  of  the 
burden  associated  with  two  information 
collections:  (i)  The  RESPA  GFE  and  (ii) 
the  RESPA  settlement  statement. 
Currently,  the  RESPA  GFE  and 

settlement  statement  disclosures 
account  for  approximately  10.9  million 
annual  burden  hours.'*^®  Under  the  final 
rule,  the  majority  of  this  burden  would 
be  eliminated,  with  only  reverse 
mortgage  transactions  remaining  subject 
to  the  RESPA  GFE  and  RESPA 
settlement  statement  requirements.  The 

remaining  burden  associated  with  these 
disclosures  in  Regulation  X  would  total 
approximately  62,400  hours,  assuming 
no  change  in  the  time  required  to 
respond.  The  below  table  summarizes 
the  annual  burdens  under  Regulation  X 
associated  with  information  collections 
affected  by  the  final  rule.'*^® 

<15  The  annual  burdens  attributed  to  the  RESPA 
GFE  and  settlement  statement  (HUD-l/HUD-t  A) 
are  3,612,500  hours  and  7,250,000  hours, 
respectively.  See  Supporting  Statement  for  OMB 
Control  Number  3170^016,  available  at  http:// 


www.reginfo.gov/public/do/PRAViewlCR7ref_ 
nbr=201U0-3170-013  (CFPB);  Supporting 
Statement  for  OMB  Control  Number  2502-0265, 
available  at  http://w^’.reginfo.gov/public/do/ 


PRAViewDocument?ref_nbr=200810-2502-001 

(HUD). 

<1®  All  of  the  following  estimates  related  to 
Regulation  X  are  based  bn  2010  estimates. 
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Table  4:  Regulation  X  Annual  Burdens  Impacted  by  Final  Rule 


GFE 

HUD-1 

Total 

Number  of  responses 

122400 

72000 

194400 

Annual  Burden  (lirs): 

Time  per  response  (minutes): 
Total  (hours) 

10 

20400 

35 

42000 

62400 

Annual  Burden  ($): 

Labor  Costs 

938400  • 

1932000 

2870400 

3.  Net  Effect  on  PRA  Estimates  of 
Ongoing  Burden 

As  discussed  above,  by  integrating  the 
TTLA  and  RESPA  disclosures,  the  final 
rule  eliminates  the  majority  of  the 
ongoing  PRA  burden  under  Regulation 
X  for  the  RESPA  GFE  and  settlement 
statement  disclosures,  while 
simultaneously  creating  ongoing  burden 
attributable  to  the  integrated  disclosures 
in  Regulation  Z.  On  a  market-wide 
basis,  annual  PRA  burden  in  Regulation 
X  decreases  by  approximately  10.8 
million  hours.  The  Bureau  cannot 
similarly  quantify  the  change  in  ongoing 
burden  under  Regulation  Z,  because 
current  burden  estimates  neither  itemize 
the  burden  hours  attributable  to  the 
early,  revised,  and  final  TTLA 
disclosures  nor  limit  burden  hours  to 
mortgage  transactions  (but.  instead, 
estimate  for  closed-end  credit, 
generally).  However,  the  total  PRA 
burden  associated  with  the  new 
integrated  disclosures  for  all  institutions 
subject  to  Regulation  Z  is  estimated  to 
be  2.35  million  hours  annually.  These 
changes  reflect  the  decrease  in  the 
number  of  mortgages  originated, 
increased  systems  automation,  changes 
in  methodology  for  calculating  burden 
under  the  PRA,  and  the  effects  of  the 
ffnal  rule. 

D.  Comments 

The  Consumer  Financial  Protection 
Biueau  has  a  continuing  interest  in  the 
public’s  opinions  of  our  collections  of 
information.  At  any  time,  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  may  be  sent  to: 

The  Consumer  Financial  Protection 
Bureau  (Attention:  PRA  Office),  1700  G 
Street  NW.,  Washington.  DC  20552,  or 
by  the  Internet  to  PRA@cfpb.gov. 


List  of  Subjects 
12  CFR  part  1024 

Condominiums,  Consumer  protection. 
Housing,  Mortgage  servicing.  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

12  CFR  part  1026  • 

Advertising,  Consumer  protection. 
Credit,  Credit  unions.  Mortgages, 
National  banks.  Recordkeeping  and 
recordkeeping  requirements.  Reporting, 
Savings  associations.  Truth  in  lending. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Bureau  amends  12  CFR 
parts  1024  and  1026  as  set  forth  below: 

PART  1024— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 
(REGULATION  X) 

■  1.  The  authority  citation  for  part  1024 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2603-2605,  2607, 
2609, 2617,  5512,  5532,  5581. 

Subpart  A — General 

■  2.  Section  1024.5  is  amended  by 
revising  paragraph  (a),  removing  and 
reserving  paragraph  (b)(1),  and  adding 
paragraph  (d). 

The  revision  and  addition  read  as 
follows: 

§1024.5  Coverage  of  RESPA. 

(a)  Applicability.  RESPA^  and  this  part 
apply  to  federally  related  mortgage 
loans,  except  as  provided  in  paragraphs 

(b)  and  (d)  of  this  section. 
***** 

(d)  Partial  exemptions  for  certain 
mortgage  loans.  Sections  1024.6, 1024.7, 
1024.8, 1024.10,  and  1024.21(b)  and  (c) 
do  not  apply  to  a  federally  related 
mortgage  loan: 

(1)  That  is  subject  to  the  special 
disclosure  requirements  Jor  certain 
consumer  credit  transactions  secured  by 


real  property  set  forth  in  Regulation  Z, 

12  CFR  1026.19(e),  (f),  and  (g);  or 
(2)  That  satisffes  the  criteria  in 
Regulation  Z,  12  CFR  1026.3(h). 

***** 

Subpart  C — Mortgage  Servicing 

■  3.  Section  1024.30  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§1024.30  Scope. 

***** 

(c)  Scope  of  certain  sections.  (1) 
Section  1024.33(a)  only  applies  to 
reverse  mortgage  transactions. 

***** 

■  4.  Section  1024.33  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 024.33  Mortgage  servicing  transfers. 

(a)  Servicing  disclosure  statement. 
Within  three  days  (excluding  legal 
public  holidays,  Saturdays,  and 
Sundays)  after  a  person  applies  for  a 
reverse  mortgage  transaction,  the  lender, 
mortgage  broker  who  anticipates  using 
table  funding,  or  dealer  in  a  first-lien 
dealer  loan  shall  provide  to  the  person 
a  servicing  disclosure  statement  that 
states  whether  the  servicing  of  the 
mortgage  loan  may  be  assigned,  sold,  or 
transferred  to  any  other  person  at  any 
time.  Appendix  MS-1  of  this  part 
contains  a  model  form  for  the 
disclosures  required  under  this 
paragraph  (a).  If  a  person  who  applies 
for  a  reverse  mortgage  transaction  is 
denied  credit  within  the  three-day 
period,  a  servicing  disclosure  statement 
is  not  required  to  be  delivered. 
***** 

■  5.  In  Appendix  A  to  part  1024: 

■  A.  Unaer  the  heading  Line  Item 
Instructions,  Section  J.  Summary  of 
Borrower’s  Transaction.  Line  102,  the 
third  sentence  is  amended  by 
capitalizing  “State”  wherever  it  appears. 

■  B.  Under  the  heading  Line  Item 
Instructions,  Section  f.  Summary  of 
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Borrower’s  Transaction,  paragraph  6 
containing  instructions  for  Line  202  is 
amended  by  adding  at  the  end  of  the 
paragraph  “For  reverse  mortgage 
transactions, -the  amount  disclosed  on 
Line  202  is  the  initial  principal  limit.” 

■  C.  Under  the  heading  Line  Item 
Instructions,  Section  /.  Summary  of 
Borrower’s  Transaction,  paragraph  7 
containing  instructions  for  Lines  204- 
209,  is  amended  by  adding  at  the  end  of 
the  paragraph  “For  reverse  mortgages, 
the  amount  of  any  initial  draw  at 
settlement  is  disclosed  on  Line  204.” 

■  D.  Under  the  heading  Line  Item 
Instructions,  the  heading  Section  L. 
Settlement  Charges  is  amended  by 
adding  a  period  after  “Charges.” 

■  E.  Under  the  heading  Line  Item 
Instructions,  Section  L.  Settlement 
Charges,  sentence  three  of  paragraph  22 
containing  instructions  for  Line  1000- 
1007  is  amended  by  removing  “‘escrow’, 
and  impound’,”  and  adding  in  its  place 
“  ‘escrow,’  and  ‘impound,’  ”. 

■  F.  Under  the  heading  Line  Item 
Instructions,  Comparison  of  Good  Faith 
Estimate  (GFE)  and  HUD-1 /I A  Charges, 
the  last  sentence  of  paragraph  1  is 
amended  by  removing  “  ‘Charges  that 
Cannot  Increase’,  ‘Charges  that  Cannot 
Increase  Mere  Thau.  1,0% and. ‘Charges 
that  Can  Chang9’,’|  land  adding  iij  Us 
place  “  ‘Charges  that-  G^not  Increase,! 
‘Charges  that  Cannot  Increase  More 


Than  10% ,’  .and  ‘Charge^  djiat  Can 
Change,’”.  |  ,c  . 

■  G.  Under  the  heading  Lihduem 


Instructions,  Comparison  of  Good  Faith 
Estimate  (GFE)  and  HUD-1 /I A  Charges, 
the  first  sentence  of  paragraph  2  is 
amended  by  removing  “  ‘Charges  that 
Cannot  Increase’.”  and  adding  in  its 
place  “  ‘Charges  that  Cannot  Increase.’  ”. 

■  H.  Under  the  heading.  Comparison  of 
Good  Faith  Estimate  (GFE)  and  HUD-1/ 
lA  Charges,  the  first  sentence  of 
paragraph  3  is  amended  by  removing 

“  ‘Charges  That  Cannot  Increase  More 
Than  10%’.”  and  adding  in  its  place 
“  ‘Charges  That  Cannot  Increase  More 
Than  10%.’”. 

■  I.  Under  the  heading.  Comparison  of 
Good  Faith  Estimate  (GFE)  and  HUD-1/ 
lA  Charges,  the  first  sentence  of 
paragraph  5  is  amended  by  removing 

“  ‘Charges  That  Can  Change’.”  adding  in 
its  place  “  ‘Charges  That  Can  Change.’  ”. 

■  J.  Remove  the  paragraph  unddr  the 
heading  Loan  terms  and  add  two  new 
paragraphs  in  its  place. 

The  revision  reads  as  follow: 


Appendix  A  to  Part  1024 — Instructions 
for  Completing  HUD-1  And  HUD-IA 
Settlement  Statements;  Sample  HUD-1 
And  HUD-1  A  Statements 


Loan  Terms 

This  section  must  be  completed  in 
accordance  with  the  information  and 
instructions  provided  by  the  lender.  The 
lender  must  provide  this  information  in  a 
format  that  permits  the  settlement  agent  to 
simply  enter  the  necessary  information  in  the 
appropriate  spaces,  without  the  settlement 
agent  having  to  refer  to  the  loan  documents 
themselves.  For  reverse  mortgages,  the  initial 
monthly  amount  owed  for  principal,  interest, 
and  any  mortgage  insurance  must  read 
“N/A”  and  the  loan  term  is  disclosed  as  “N/ 
A”  when  the  loan  term  is  conditioned  upon 
the  occurrence  of  a  specified  event,  such  as 
the  death  of  the  borrower  or  the  borrower  no 
longer  occupying  the  property  for  a  certain 
period  of  time.  Additionally,  for  reverse 
mortgages  the  question  “Even  if  you  make 
payments  on  time,  can  your  loan  balance 
rise?”  must  be  answered  as  “Yes”  and  the 
maximum  amount  disclosed  as  “Unknown.” 

For  reverse  mortgages  that  establish  an 
arrangement  for  the  payment  of  property 
taxes,  homeowner’s  insurance,  or  other 
recurring  charges  through  draws  from  the 
principal  limit,  the  second  box  in  the  “Total 
monthly  amount  owed  including  escrow 
payments”  section  must  be  checked.  The 
blank  followijig  the  first  $  must  be  completed 
with  “0”  and  an  asterisk,  and  all  items  that 
will  be  paid  using  draws  from  the  princi^l 
limit,  such  as  for  property  taxes,  must  allfc 
be  indicated.  An  asterisk  must  also  be  placed 
in  this  section  with  the  following  statement: 
“Paid  by  or  through  draws  from  the  principal 
limit.”  Reverse  mortgage  transaptions>  are  not 
considered  to  be  balloon  transactions  for  the 
purposes  of  the  loan  terms  disclosed  oh  page 
3  of  the  HUD-1. 

*  ★  *  *  * 

■  6.  Appendix  B  to  part  1024  is 
amended  by  revising  paragraph  12  to 
read  as  follows: 

Appendix  B  to  Part  1024 — -Illustrations 
of  Requirements  of  RESPA 

•k  i(  -k  it  it 

'  12.  Facts.  A  is  a  mortgage  broker  who 
provides  origination  services  to  submit  a  loan 
to  a  lender  for  approval.  The  mortgage  broker 
charges  the  borrower  a  uniform  fee  for  the 
total  origination  services,  as  well  as  a  direct 
up-front  charge  for  reimbursement  of  credit 
reporting,  appraisal  services,  or  similar 
charges. 

Comment.  The  mortgage  broker’s  fee  must 
be  reflected  in  the  Good  Faith  Estimate  and 
on  the  HUD-1  Settlement  Statement.  Other 
charges  which  are  paid  for  by  the  borrower 
and  paid  in  advance  are  listed  as  P.O.C.  on 
the  HUD-1  Settlement  Statement,  and  reflect 
the  actual  provider  charge  for  such  services. 

it  it  it  *  it 

■  7.  In  Appendix  C  to  part  1024: 

■  A.  The  second  sentence  of  the  first 
paragraph  following  the  Appendix 
heading  is  amended  by  capitalizing 
“Appendix”  where  it  appears. 

■  B.  Revise  the  paragraphs  under 
Specific  Instructions,  Summary  of  your 
loan. 

■  C.  Under  the  heading  Specific 
Instructions,  Escrow  account 


information,  the  paragraph  is  amended 
by  adding  at  the  end  of  the  paragraph 
“For  reverse  mortgage  transactions 
where  the  lender  will  establish  an 
arrangement  to  pay  for  such  items  as 
property  taxes  and  homeowner’s 
insurance  through  draws  from  the 
principal  limit,  the  loan  originator  must 
indicate  that  an  escrow  account  is 
included  and  the  amount  shown  in  this 
section  must  be  disclosed  as  ‘N/A.’  ”. 

■  D.  Under  the  heading  Specific 
Instructions,  Your  Adjusted  Origination 
Charges,  Block  2,  Your  credit  or  charge ' 
(points)  for  the  specific  interest  rate 
chosen,  paragraph  3  is  amended  by 
removing  the  last  sentence  “If  there  is 
no  net  payment  (j.e.,  the  credit  or  charge 
for  the  specific  interest  rate  chosen  is 
zero),  the  mortgage  broker  must  insert 
‘0’  in  Block  2  and  may  check  either  the 
box  indicating  there  is  a  credit  of  ‘0’  or 
the  box  indicating  there  is  a  charge  of 
‘0’.”  and  replacing  it  with  “If  there  is  no 
net  payment  [i.e.,  the  credit  or  charge  for 
the  specific  interest  rate  chosen  is  zero), 
the  mortgage  htdker  must  insert  ‘0’  in 
Bl(ij^k  2  and  e^ck  either  the  box 
iptfioating  theii^iis^a  credit  of  ‘0’  or  the 
box  ind)jcpting,thfrf@  is  a  charge  of  ‘0.’  ”, 

■  ^j^j^jlert^^e^ding  Specific 

Instruc^^s  Fpuf  Adjusted  Origination 
Charges^.  Government  recording 

chargq,^^e  first  .sentence  is  amended  by 
capitalizing  “^ate”  where  it  appears. 

■  F.  Under  the  heading  Specific 
Instructions,  Your  Adjusted  Origination 
Charges,  Block  8,  Transfer  taxes,  the 
first  sentence  is  amended  by 
capitalizing  “State”  where  it  appears. 

The  revisions  read  as  follows: 

Appendix  C  to  Part  1024 — Instructions 
for  Completing  Good  Faith  Estimate 
(GFE)  Form 
*  *  '  *  *  * 

“Summary  of  your  loan.” — In  this  section, 
for  all  loans  the  loan  originator  must  fill  in, 
where  indicated: 

(i)  The  initial  loan  amount: 

(ii)  The  loan  term;  and 

(iii)  The  initial  interest  rate. 

For  reverse  mortgage  transactions: 

(i)  The  initial  loan  amount  disclosed  on  the 
GFE  is  the  amount  of  the  initial  principal 
limit  of  the  loan; 

(ii)  The  loan  term  is  disclosed  as  “N/A” 
when  the  loan  term  is  conditioned  upon  the 
occurrence  of  a  specified  event,  such  as  the 
death  of  the  borrower  or  the  borrovyer  no 
longer  occupying  the  property  for  a  certain 
period  of  time;  and 

(iii)  The  initial  interest  rate  is  the  interest 
rate  indicated  on  the  legal  obligation. 

The  loan  originator  must  fill  in  the  initial 
monthly  amount  owed  for  principal,  interest, 
and  any  mortgage  insurance.  The  amount 
shown  must  be  the  greater  of:  (1)  The 
required  monthly  payment  for  principal  and 
interest  for  the  first  regularly  scheduled 
payment,  plus  any  monthly  mortgage 
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insurance  payment;  or  (2)  the  accrued 
interest  for  the  first  regularly  scheduled 
payment,  plus  any  monthly  mortgage 
insurance  payment.  For  reverse  mortgage 
transactions  where  there  are  no  regular 
payment  periods,  the  loan  originator  must 
disclose  “Not  Applicahle”  or  “N/A”  for  the 
initial  monthly  amount  owed  for  principal, 
interest,  and  any  mortgage  insurance. 

The  loan  originator  must  indicate  whether  . 
the  interest  rate  can  rise,  and,  if  it  can,  must 
insert  the  maximum  rate  to  which  it  can  rise 
over  the  life  of  the  loan.  The  loan  originator 
must  also  indicate  the  period  of  time  after 
which  the  interest  rate  can  first  change. 

The  loan  originator  must  indicate  whether 
the  loan  balance  can  rise  even  if  the  borrower 
makes  payments  on  time,  for  example  in  the 
case  of  a  loan  with  negative  amortization.  If 
it  can,  the  loan  originator  must  insert  the 
maximum  amount  to  which  the  loan  balance 
can  rise  over  the  life  of  the  loan.  For  Federal, 
State,  local,  or  tribal  housing  programs  that 
provide  payment  assistance,  any  repayment 
of  such  program  assistance  should  be 
excluded  from  consideration  in  completing 
this  item.  If  the  loan  balance  will  increase 
only  because  escrow  items  are  being  paid 
through  the  loan  balance,  the  loan  originator 
is  not  required  to  check  the  box  indicating 
that  the  loan  balance  can  rise.  For  reverse  ^ , 
mortgage  transactions,  the  loan  originator 
must  indicate  that  the  loan  balance  can  rise 
even  if  the  borrower  makes  payments  ion  Jime 
and  the  maximum  amount  to  which  th^  loan 
balance  can  rise  must  be  disclosed  as  '  ■ 
“Unknown.” 

The  loan  originator  must  indicate  whether 
the  monthly  amount  owed  for  principal, 
interest,  and  any  mortgage  insurance  can  rise 
even  if  the  borrower  makes  payments  on 
time.  If  the  monthly  amount  owed  can  rise 
even  if  the  borrower  makes  payments  on 
time,  the  loan  originator  must  indicate  the 
period  of  time  after  which  the  monthly 
amount  owed  can  first  change,  the  maximum 
amount  to  which  the  monthly  amount  owed 
can  rise  at  the  time  of  the  first  change,  and 
the  maximum  amount  to  which  the  monthly 
amount  owed  can  rise  over  the  life  of  the 
loan.  The  amount  used  for  the  monthly 
amount  owed  must  be  the  greater  of;  (1)  The 
required  monthly  payment  fqf  principal  and 
interest  for  that  month,  plus  any  monthly 
mortgage  insurance  payment;  or  (2)  the 
accrued  interest  for  that  month,  plus  any 
monthly  mortgage  insurance  payment.  For 
reverse  mortgage  transactions,  the  loan 
originator  must  disclose  that  the  monthly 
amount  owed  for  principal,  interest,  and  any 
mortgage  insurance  cannot  rise. 

The  loan  originator  must  indicate  whether 
the  loan  includes  a  prepayment  penalty,  and, 
if  so,  the  maximum  amount  that  it  could  be. 

The  loan  originator  must  indicate  whether 
the  loan  requires  a  balloon  payment  and,  if 
so,  the  amount  of  the  payment  and  in  how 
many  years  it  will  be  due.  Reverse  mortgage 
transactions  are  not  considered  to  be  balloon 
transactions  for  the  purposes  of  this 
disclosure  on  the  G^. 
***** 


PART  1026— TRUTH  IN  LENDING 
(REGULATION  Z) 

■  8.  The  authority  citation  for  part  1026 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2601,  2603-2605, 

2607,  2609,  2617,  5511,  5512,  5532,  5581;  15 
U.S.C.  1601  et  seq. 

Subpart  A — General 

■  9.  Section  1026.1  is  amended  by 
revising  paragraphs  (b),  (c)(5),  (d)(5), 
and  (e)  to  read  as  follows: 

§  1026.1  Authority,  purpose,  coverage, 
organization,  enforcement,  and  liability. 
***** 

(b)  Purpose.  The  purpose  of  this  part 
is  to  promote  the  informed  use  of 
consumer  credit  by  requiring 
disclosures  about  its  terms  and  cost,  to 
ensure  that  consumers  are  provided 
with  greater  and  more  timely 
information  on  the  nature  and  costs  of 
the  residential  real  estate  settlement 
process,  and  to  effect  certain  changes  in 
the  settlement  process  for  residential 
real  estate  that  will  result  in  more 
eff^ive  advance  disclosure  to  home 
buyers  and  sellers  of  settlement  costs. 
The  regulation  also  includes  substantive 
protections.  It  gives  consumers  the  right 
to  cancel  certain  credit  transactions  that 
involve  a  lien  on  a  consumer’s  principal 
dwelling,  regulates  certain  credit  card 
practices,  and  provides  a  means  for  fair 
and  timely  resolution  of  credit  billing 
disputes.  The  regulation  does  not 
generally  govern  charges  for  consumer 
credit,’except  that  several  provisions  in 
subpart  G  set  forth  special  rules 
addressing  certain  charges  applicable  to 
credit  card  accounts  under  an  open-end 
(not  home-secured)  consumer  credit 
plan.  The  regulation  requires  a 
maximum  interest  rate  to  be  stated  in 
variable-rate  contracts  secured  by  the 
consumer’s  dwelling.  It  also  imposes 
limitations  on  home-equity  plans  that 
are  subject  to  the  requirements  of 
§  1026.40  and  mortgages  that  are  subject 
to  the  requirements  of  §  1026.32.  The 
regulation  prohibits  certain  acts  or 
practices  in  connection  with  credit 
secured  by  a  dwelling  in  §  1026.36,  and 
credit  secured  by  a  consumer’s  principal 
dwelling  in  §  1026.35.  The  regulation 
also  regulates  certain  practices  of 
creditors  who  extend  private  education 
loans  as  defined  in  §  1026.46(b)(5).  In 
addition,  it  imposes  certain  limitations 
on  increases  in  costs  for  mortgage 
transactions  subject  to  §  1026.19(e)  and 

(f). 

(c)  *  *  * 

(5)  Except  in  transactions  subject  to 
^  1026.19(e)  and  (f),  no  person  is 
required  to  provide  the  disclosures 


required  by  sections  128(a)(16)  through 
(19),  128(b)(4).  129C(f)(l),  129C(g)(2) 
and  (3),  129D(h),  or  129D(j)(l)(A)  of  the 
Truth  in  Lending  Act,  section  4(c)  of  the 
Real  Estate  Settlement  Procedures  Act, 
or  the  disclosure  required  prior  to 
settlement  by  section  129C(h)  of  the 
Truth  in  Lending  Act.  Except  in 
transactions  subject  to  §  1026.20(e),  no 
person  is  required  to  provide  the 
disclosure  required  by  section 
129D(j)(l)(B)  of  the  Truth  in  Lending 
Act.  Except  in  transactions  subject  to 
§  1026.39(d)(5),  no  person  becoming  a 
creditor  with  respect  to  an  existing 
residential  mortgage  loan  is  required  to 
provide  the  disclosure  required  by 
section  129C(h)  of  the  Truth  in  Lending 
Act. 

(d)  *  *  * 

(5)  Subpart  E  contains  special  rules 
for  mortgage  transactions.  Section 
1026.32  requires  certain  disclosures  and 
provides  limitations  for  closed-end 
credit  transactions  and  open-end  credit 
plans  that  have  rates  or  fees  above 
specified  amounts  or  certain 
prepayment  penalties.  Section  1026.33 
requires  special  disclosures,  including 
the  total  annual  loan  cost  rate,  for 
reverse  mortgage  transactions.  Section 
1026.34  prohibits  specific  acts  and 
practices  in  connection  with  high-cost 
mortgages,  as  defined  in  §  1026.32(a). 
Section  1026.35  prohibits  specific  acts 
and  practices  in  connection  with  closed- 
end  higher-priced  mortgage  loans,  as 
defined  in  §  1026.35(a).  Section  1026.36 
prohibits  specific  acts  and  practices  in 
connection  with  an  extension  of  credit 
secured  by  a  dwelling.  Sections  1026.37 
and  1026.38  set  forth  special  disclosure 
requirements  for  certain  closed-end 
transactions  secured  by  real  property,  as 
required  by  §  1026.19(e)  and  (f). 
***** 

(e)  Enforcement  arid  liability.  Section 
108  of  the  Truth  in  Lending  Act 
contains  the  administrative  enforcement 
provisions  for  that  Act.  Sections  112, 
113, 130,  131,  and  134  contain 
provisions  relating  to  liability  for  failure 
to  comply  with  the  requirements  of  the 
Truth  in  Lending  Act  and  the 
regulation.  Section  1204(c)  of  title  XII  of 
the  Competitive  Equality  Banking  Act  of 
1987,  Public  Law  100-86,  101  Stat.  552, 
incorporates  by  reference  administrative 
enforcement  and  civil  liability 
provisions  of  sections  108  and  130  of 
the  Truth  in  Lending  Act.  Section  19  of 
the  Real  Estate  Settlement  Procedures 
Act  contains  the  administrative 
enforcement  provisions  for  that  Act. 

■  10.  Section  1026.2  is  amended  by 
revising  paragraphs  (a)(3),  (a)(6),  and 
(a)(25)  to  read  as  follows; 
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§  1 026.2  Definitions  and  rules  of 
construction. 

(а)  *  *  * 

(3)(i)  Application  means  the 
submission  of  a  consumer’s  financial 
information  for  the  purposes  of 
obtaining  an  extension  of  credit. 

(ii)  For  transactions  subject  to 
§  1026.19(e),  (f),  or  (g)  of  this  part,  an 
application  consists  of  the  submission 
of  the  consumer’s  name,  the  consumer’s 
income,  the  consumer’s  social  security 
number  to  obtain  a  credit  report,  the 
property  address,  an  estimate  of  the 
value  of  the  property,  and  the  mortgage 
loan  amount  sought. 

*  it  it  ^  * 

(б)  Business  day  means  a  day  on 
which  the  creditor’s  offices  are  open  to 
the  public  for  carrying  on  substantially 
all  of  its  business  functions.  However, 
for  purposes  of  rescission  under 

§§  1026.15  and  1026.23,  and  for 
purposes  of  §§  1026.19(a)(l)(ii), 
1026.19(a)(2),  1026.19(e)(l)(iii)(B), 
1026.19(e)(l)(iv),  1026.19(e)(2)(i)(A), 
1026.19(e)(4)(ii),  1026.19(f)(l)(ii), 
1026.19(f)(l)(iii),  1026.20(e)(5),  1026.31, 
and  1026.46(d)(4),  the  term  means  all 
calendar  days  except  Sundays  and  the 
legal  public  holidays  specified  in  5 
U.S.C.  6103(a),  such  as  New  Year’s  Day, 
the  Birthday  of  Martin  Luther  King,  Jr., 
Washington’s  Birthday,  Memorial  Day, 
Independence  Day,  Labor  Day, 

Columbus  Day,  Veterans  Day, 
Thanksgiving  Day,  and  Christmas  Day. 
***** 

(25)  Security  interest  means  an 
interest  in  property  that  secures 
performance  of  a  consumer  credit 
obligation  and  that  is  recognized  by 
State  or  Federal  law.  It  does  not  include 
incidental  interests  such  as  interests  in 
proceeds,  accessions,  additions, 
fixtures,  insurance  proceeds  (whether  or 
not  the  creditor  is  a  loss  payee  or 
beneficiary),  premium  rebates,  or 
interests  in  after-acquired  property.  For 
purposes  of  disclosures  under  §§  1026.6, 
1026.18, 1026.19(e)  and  (f),  and 
1026.38(1)(6),  the  term  does  not  include 
an  interest  that  arises  solely  by 
operation  of  law.  However,  for  purposes 
of  the  right  of  rescission  under 
§§  1026,15  and  1026.23,  the  term  does 
include  interests  that  arise  solely  by 
operation  of  law. 

***** 

■  11.  Section  1026.3  is  amended  by 
revising  the  introductory  text-and 
adding  paragraph  (h)  to  read  as  follows: 

§1026.3  Exempt  transactions. 

The  following  transactions  are  not 
subject  to  this  part  or,  if  the  exemption 


is  limited  to  specified  provisions  of  this 
part,  are  not  subject  to  those  provisions: 
***** 

(h)  Partial  exemption  for  certain 
mortgage  loans.  The  special  disclosure 
requirements  in  §  1026.19(e),  (f),  and  (g) 
do  not  apply  to  a  transaction  that 
satisfies  all  of  the  following  criteria: 

(1)  The  transaction  is  secured  by  a 
subordinate  lien; 

(2)  The  transaction  is  for  the  purpose 
of: 

(i)  Downpayment,  closing  costs,  or 
other  similar  home  buyer  assistance, 
such  as  principal  or  interest  subsidies; 

(ii)  Property  rehabilitation  assistance; 

(iii)  Energy  efficiency  assistance;  or 

(iv)  Foreclosure  avoidance  or 
prevention; 

(3)  The  credit  contract  does  not 
require  the  payment  of  interest; 

(4)  The  credit  contract  provides  that 
repayment  of  the  amount  of  credit 
extended  is: 

(i)  Forgiven  either  incrementally  or  in 
whole,  at  a  date  certain,  and  subject 
only  to  specified  ownership  and 
occupancy  conditions,  such  as  a 
requirement  that  the  consumer  maintain 
the  property  as  the  consumer’s  principal 
dwelling  for  five  years; 

(ii)  Deferred  for  a  minimum  of  20 
years  after  consummation  of  the 
transaction; 

(iii)  Deferred  until  sale  of  the  property 
securing  the  transaction;  or 

(iv)  Deferred  until  the  property 
securing  the  transaction  is  no  longer  the 
principal  dwelling  of  the  consumer; 

(5)  The  total  of  costs  pay*able  by  the 
consumer  in  connection  with  the 
transaction  at  consummation  is  less 
than  one  percent  of  the  amount  of  credit 
extended  and  includes  no  charges  other 
than: 

(i)  Fees  for  recordation  of  security 
instruments,  deeds,  and  similar 
documents; 

(ii)  A  bona  fide  and  reasonable 
application  fee;  and 

(iii)  A  bona  fide  and  reasonable  fee  for 
housing  counseling  services;  and 

(6)  The  creditor  complies  with  all 
other  applicable  requirements  of  this 
part  in  connection  with  the  transaction, 
including  without  limitation  the 
disclosures  required  by  §  1026.18. 

Subpart  C — Closed  End  Credit 

■  12.  Section  1026.17  is  amended  by 
adding  introductory  text  to  paragraph 
(a)  and  revising  paragraphs  (b),  (f) 
introdutCtory  text,  (g)  introductory  text, 
and  (h)  introductory  text  tovead  as 
follows: 


§1026.17  General  disclosure 
requirements. 

(a)  Form  of  disclosures.  Except  for  the 
disclosures  required  by  §  1026.19(e),  (f), 
and  (g): 

***** 

(b)  Time  of  disclosures.  The  creditor 
shall  make  disclosures  before 
consummation  of  the  transaction.  In 
certain  residential  mortgage 
transactions,  special  timing 
requirements  are  set  forth  in 

§  1026.19(a).  In  certain  variable-rate 
transactions,  special  timing 
requirements  for  variable-rate 
disclosures  are  set  fdrth  in  §§  1026.19(h) 
and  1026.20(c)  and  (d).  For  private 
education  loan  disclosures  made  in 
compliance  with  §  1026.47,  special 
timing  requirements  are  set  forth  in 
§  1026.46(d).  In  certain  transactions 
involving  mail  or  telephone  orders  or  a 
series  of  sales,  the  timing  of  disclosures 
may  be  delayed  in  accordance  with 
paragraphs  (g)  and  (h)  of  this  section. 
This  paragraph  (b)  does  not  apply  to  the 
disclosures  required  by  §§  1026.19(e), 

(f),  and  (g)  and  1026.20(e). 
****** 

(f)  Early  disclosures.  Except  for 
private  education  loan  disclosures  made 
in  compliance  with  §  1026.47,  if  ^ 
disclosures  required  by  this  subpart  are 
given  before  the  date  of  consummation 
of  a  transaction  and  a  subsequent  event 
makes  them  inaccurate,  the  creditor 
shall  disclose  before  consummation 
(subject  to  the  provisions  of 

§  1026.19(a)(2),  (e),  and  (f)): 
***** 

(g)  Mail. or  telephone  orders — delay  in 
disclosures.  Except  for  private  education 
loan  disclosures  made  in  compliance 
with  §  1026.47  and  mortgage  disclosures 
made  in  compliance  with  §  1026.19(al 

"or  (e),  (f),  and  (g),  if  a  creditor  receives 
a  purchase  order  or  a  request  for  an 
extension  of  credit  by  mail,  telephone, 
or  facsimile  machine  without  face-to- 
face  or  direct  telephone  solicitation,  the 
creditor  may  delay  the  disclosures  until 
the  due  date  of  the  first  payment,  if  the 
following  information  for  representative 
amounts  or  ranges  of  credit  is  made 
■  available  in  written  form  or  in  electronic 
form  to  the  consumer  or  to  the  public 
before  the  actual  purchase  order  or 
request: 

***** 

(h)  Series  of  sales — delay  in 
disclosures.  Except  for  mortgage 
disclosures  made  in  compliance  with 

§  1026.19(a)  or  (e),  (f),  and  (g),  if  a  credit 
sale  is  one  of  a  series  made  under  an 
agreement  providing  that  subsequeilt 
sales  may  be  added  to  an  outstanding 
balance,  the  creditor  may  delay  the 
required  disclosures  until  the  due  date 


80108  Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


of  the  first  payment  for  the  current  sale, 
if  the  following  two  conditions  are  met: 
***** 

■  13.  Section  1026.18  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (k)(l)  and  (2),  (s) 
introductory  text,  {s)(3)(i)(C),  and  (t)(l) 
to  read  as  follows: 

§  1026.18  Content  of  disclosures. 

For  each  transaction  other  than  a 
mortgage  transaction  subject  to 
§  1026.19(e)  and  (f),  the  creditor  shall 
disclose  the  following  information  as 
applicable: 

***** 

(k)  Prepayment.  (1)  When  an 
obligation  includes  a  finance  charge 
computed  fi'om  time  to  time  by 
application  of  a  rate  to  the  unpaid 
principal  balance,  a  statement 
indicating  whether  or  not  a  charge  may 
be  imposed  for  paying  all  or  part  of  a 
loan’s  principal  balance  before  the  date 
on  which  the  principal  is  due. 

(2)  When  an  obligation  includes  a 
finance  charge  other  than  the  finance 
charge  described  in  paragraph  (k)(l)  of 
this  section,  a  statement  indicating  t  ■ 
whether  or  not  the  consumer  is  entitled 
to  a  rebate  of  any  finance  charge  if  the 
obligation  is  prepaid  in  full  or  in  part. 
*****  . 

(s)  Interest  rate  and  payment 
summary  for  mortgage  transactions.  For 
a  closed-end  transaction  secured  by  real 
property  or  a  dwelling,  other  than  a 
transaction  that  is  subject  to  §  1026.19(e) 
and  (f),  the  creditor  shall  disclose  the 
following  information  about  the  interest 
rate  and  payments: 
***** 

(3)  *  *  * 

(4) *  *  * 

(C)  If  an  escrow  account  will  be 
established,  an  estimate  of  the  amount 
of  taxes  and  insurance,  including  any 
mortgage  insurance  or  any  functional 
equivalent,  payable  with  each  periodic 
payment;  and 
***** 

(t)  “ No-guarantee-to-refinance” 
statement,  tl)  Disclosure.  For  a  closed- 
end  transaction  secured  by  real  property 
or  a  dwelling,  other  than  a  transaction 
that  is  subject  to  §  1026.19(e)  and  (f),  the 
creditor  shall  disclose  a  statement  that 
there  is  no  guarantee  the  consumer  can 
refinance  the  transaction  to  lower  the 
interest  rate  or  periodic  payments. 
***** 

■  14.  Section  1026.19  is  amended  by 
revising  paragraph  (a)(l)(i)  and  (ii), 
removing  paragraph  (a)(5),  and  adding 
new  paragraphs  (e),  (f),  and  (g),  to  read 
as  follows: 


§  1 026.1 9  Certain  mortgage  and  variable- 
rate  transactions. 

(a)  Reverse  mortgage  transactions 
subject  to  RESPA.  (l)(i)  Time  of 
disclosures.  In  a  reverse  mortgage 
transaction  subject  to  both  §  1026.33 
and  the  Real  Estate  Settlement 
Procedures  Act  (12  U.S.C.  2601  et  seq.) 
that  is  secured  by  the  consumer’s 
dwelling,  the  creditor  shall  provide  the 
consumer  with  good  faith  estimates  of 
the  disclosures  required  by  §  1026.18 
and  shall  deliver  or  place  them  in  the 
mail  not  later  than  the  third  business 
day  after  the  creditor  receives  the 
consumer’s  written  application. 

(ii)  Imposition  of  fees.  Except  as 
provided  in  paragraph  (a)(l)(iii)  of  this 
section,  neither  a  creditor  nor  any  other 
person  may  impose  a  fee  on  a  consumer 
in  connection  with  the  consumer’s 
application  for  a  reverse  mortgage 
transaction  subject  to  paragraph  (a)(l)(i) 
of  this  section  before  the  consumer  has 
received  the  disclosures  required  by 
paragraph  (a)(l)(i)  of  this  section.  If  the 
disclosures  are  mailed  to  the  consumer, 
the  consumer  is  considered  to  have 
received  them  three  business  days  after 
they  are  mailed. 

***** 

(e)  Mortgage  loans  secured  by  real 
property — early  disclosures.  (1) 
Provision  of  disclosures,  (i)  Creditor.  In 
a  closed-end  consumer  credit 
transaction  secured  by  real  property, 
other  than  a  reverse  mortgage  subject  to 
§  1026.33,  the  creditor  shall  provide  the 
consumer  with  good  faith  estimates  of 
the  disclosures  in  §  1026.37. 

(ii)  Mortgage  broker.  (A)  If  a  mortgage 
broker  receives  a  consumer’s 
application,  either  the  creditor  or  the 
mortgage  broker  shall  provide  a 
consumer  with  the  disclosures  required 
under  paragraph  (e)(l)(i)  of  this  section 
in  accordance  with  paragraph  (e)(l)(iii) 
of  this  section.  If  the  mortgage  broker 
provides  the  required  disclosures,  the 
mortgage  broker  shall  comply  with  all 
relevant  requirements  of  this  paragraph 
(e).  The  creditor  shall  ensure  that  such 
disclosures  are  provided  in  accordance 
with  all  requirements  of  this  paragraph 
(e).  Disclosures  provided  by  a  mortgage 
broker  in  accordance  with  the 
requirements  of  this  Paragraph  (e) 
satisfy  the  creditor’s  obligation  under 
this  paragraph  (e). 

(B)  If  a  mortgage  broker  provides  any 
disclosure  under  §  1026.19(e),  the 
mortgage  broker  shall  also  comply  with 
the  requirements  of  §  1026.25(c). 

(iii)  Timing.  (A)  The  creditor  shall 
deliver  or  place  in  the  mail  the 
disclosures  required  under  paragraph 
(e)(l)(i)  of  this  section  not  later  than  the 
third  business  day  after  the  creditor 


receives  the  consumer’s  application,  as 
defined  in  §  1026.2(a)(3). 

(B)  Except  as  set  forth  in  paragraph 
(e)(l)(iii)(C)  of  this  section,  the  creditor 
shall  deliver  or  place  in  the  mail  the 
disclosures  required  under  paragraph 
(e)(l)(i)  of  this  section  not  later  than  the 
seventh  business  day  before 
consummation  of  the  transaction. 

(C)  For  a  transaction  secured  by  a 
consumer’s  interest  in  a  timeshare  plan 
described  in  11  U.S.C.  101(53D), 
paragraph  (e)(l)(iii)(B)  of  this  section 
does  not  apply. 

(iv)  Receipt  of  early  disclosures.  If  any 
disclosures  required  under  paragraph 
(e)(l)(i)  of  this  Section  are  not  provided 
to  the  consumer  in  person,  <he 
consumer  is  considered  to  have  received 
the  disclosures  three  business  days  after 
they  are  delivered  or  placed  in  the  mail. 

(v)  Consumer’s  waiver  of  waiting 
period  before  consummation.  If  the 
consumer  determines  that  the  extension 
of  credit  is  needed  to  meet  a  bona  fide 
personal  financial  emergency,  the 
consumer  may  modify  or  waive  the 
seven-business-day  waiting  period  for 
early  disclosures  required  under 
paragraph  (e)(l)(iii)(B)  of  this  section,-’ 
after  receiving  the  disclosures  required 
under  paragraph  (e)(l)(i)  of  this  section. 
To  modify  or  waive  the  waiting  period, 
the  consumer  shall  give  the  creditor  a 
dated  written  statement  that  describes 
the  emergency,  specifically  modifies  or 
waives  the  waiting  period,  and  bears  the 
signature  of  all  the  consumers  who  are 
primarily  liable  on  the  legal  obligation. 
Printed  forms  for  this  purpose  are 
prohibited. 

(vi)  Shopping  for  settlement  service 
providers.  (A)  Shopping  permitted.  A 
creditor  permits  a  consurher  to  shop  for 
a  settlement  service  if  the  creditor 
permits  the  consumer  to  select  the 
provider  of  that  service,  subject  to 
reasonable  requirements. 

(B)  Disclosure  of  services.  The  creditor 
shall  identify  the  settlement  services  for 
which  the  consumer  is  permitted  to 
shop  in  the  disclosures  required  under 
paragraph  (e)(l)(i)  of  this  section. 

(C)  Written  list  of  providers.  If  the 
consumer  is  permitted  to  shop  for  a 
settlement  service,  the  creditor  shall 
provide  the  consumer  with  a  written  list 
identifying  available  providers  of  that 
settlement  service  and  stating  that  the 
consumer  may  choose  a  different 
provider  for  that  service.  The  creditor 
must  identify  at  least  one  available 
provider  for  each  settlement  service  for 
which  the  consumer  is  permitted  to 
shop.  The  creditor  shall  provide  this 
written  list  of  settlement  service 
providers  separately  from  the 
disclosures  required  by  paragraph 
(e)(l)(i)  of  this  section  but  in  accordance 
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with  the  timing  requirements  in 
paragraph  (e)(l)(iii)  of  this  section. 

(2)  Predisclosure  activity,  (i) 

Imposition  of  fees  on  consumer.  (A)  Fee 
restriction.  Except  as  provided  in  « 
paragraph  (e){2)(iKB)  of  this  section, 
neither  a  creditor  nor  any  other  person 
may  impose  a  fee  on  a  consumer  in 
connection  with  the  consumer’s 
application  for  a  mortgage  transaction 
subject  to  paragraph  (e)(l)(i)  of  this 
section  before  the  consumer  has 
received  the  disclosures  required  under 
paragraph  (e)(l)(i)  of  this  section  and 
indicated  to  the  creditor  an  intent  to 
proceed  with  the  transaction  describecf 
by  those  disclosures.  A  consumer  may 
indicate  an  intent  to  proceed  with  a 
transaction  in  any  manner  the  consumer 
chooses,  unless  a  particular  manner  of 
communication  is  required  by  the 
creditor.  The  creditor  must  document 
this  communication  to  satisfy  the 
requirements  of  §  1026.25. 

(B)  Exception  to  fee  restriction.  A 
creditor  or  other  person  may  impose  a 
bona  fide  and  reasonable  fee  for 
obtaining  the  consumer’s  credit  report 
before  the  consumer  has  received  the 
disclosures  required  under  paragraph 
(e)(lKi)  of  this  section. 

(ii)  Written  information  provided  to 
consumer.  If  a  creditor  or  other  person 
provides  a  consumer  with  a  written 
estimate  of  terms  or  costs  specific  to  that 
consumer  before  the  consumer  receives 
the  disclosures  required  under 
paragraph  (e)(l)(i)  of  this  section,  the 
creditor  or  such  person  shall  clearly  and 
conspicuously  state  at  the  top  of  the 
front  of  the  first  page  of  the  estimate  in 

a  font  size  that  is  no  smaller  than  12- 
point  font;  “Your  actual  rate,  payment, 
and  costs  could  be  higher.  Get  an 
official  Loan  Estimate  before  choosing  a 
loan.”  The  written  estimate  of  terms  or 
costs  may  not  be  made  with  headings, 
content,  and  format  substantially  similar 
to  form  H-24  or  H-25  of  appendix  H  to 
this  part. 

(iii)  Verification  of  information.  The 
creditor  or  other  person  shall  not 
require  a  consumer  to  submit 
documents  verifying  information  related 
to  the  consumer’s  application  before 
providing  the  disclosures  required  by 
paragraph  (e)(lKi)  of  this,  section. 

(3)  Good  faith  determination  for 
estimates  of  closing  costs,  (i)  General 
rule.  An  estimated  closing  cost 
disclosed  pursuant  to  paragraph  (e)  of 
this  section  is  in  good  faith  if  the  charge 
paid  by  or  imposed  on  the  consumer 
does  not  exceed  the  amount  originally 
disclosed  under  paragraph  (e)(l)(i)  of 
this  section,  except  as  otherwise 
provided  in  paragraphs  (e)(3)(ii)  through 

(iv)  of  this  section. 


(ii)  Limited  increases  permitted  for 
certain  charges.  An  estimate  of  a  charge 
for  a  third-party  service  or  a  recording 
fee  is  in  good  faith  if: 

(A)  The  aggregate  amount  of  charges 
for  third-party  services  and  recording 
fees  paid  by  or  imposed  on  the 
consumer  does  not  exceed  the  aggregate 
amount  of  such  charges  disclosed  under 
paragraph  (e)Cl)(i)  of  this  section  by 
more  than  10  percent; 

(B)  The  charge  for  the  third-party 
service  is  not  paid  to  the  creditor  or  an 
affiliate  of  the  creditor;  and 

(C)  The  creditor  permits  the  consumer  * 
to  shop  for  the  third-party  service, 
consistent  with  paragraph  (e)(l)(vi)  of 
this  section. 

(iii)  Variations  permitted  for  certain 
charges.  An  estimate  of  the  following 
charges  is  in  good  faith  if  it  is  consistent 
with  the  best  information  reasonably 
available  to  the  creditor  at  the  time  it  is 
disclosed,  regardless  of  whether  the 
amount  paid  by  the  consumer  exceeds 
the  amount  disclosed  under  paragraph 
(e)(l)(i)  of  this  section: 

(A)  Prepaid  interest; 

(B)  Property  insurance  premiums; 

(C)  Amounts  placed  into  an  escrow, 
impound,  reserve,  or  similar  account; 

(D)  Charges  paid  to  third-party  service 
providers  selected  by  the  consumer 
consistent  with  paragraph  (e)(l)(vi)(A) 
of  this  section  that  are  not  on  the  list 
provided  pursuant  to  paragraph 
(e)(l)(vi)(C)  of  this  section;  and 

(E)  Charges  paid  for  third-party 
services  not  required  by  the  creditor. 
These  charges  may  be  paid  to  affiliates 
of  the  creditor. 

(iv)  Revised  estimates.  For  the 
purpose  of  determining  good  faith  under 
paragraph  (e)(3)(i)  and  (ii)  of  this 
section,  a  creditor  may  use  a  revised 
estimate  of  a  charge  instead  of  the 
estimate  of  the  charge  originally 
disclosed  under  paragraph  (e)(l)(i)  of 
this  section  if  the  revision  is  due  to  any 
of  the  follov^g  reasons: 

(A)  Changed  circumstance  affecting 
settlement  charges.  Changed 
circumstances  cause  the  estimated 
charges  to  increase  or,  in  the  case  of 
estimated  charges  identified  in 
paragraph  (e)(3)(ii)  of  this  section,  cause 
the  aggregate  amount  of  such  charges-to 
increase  by  more  than  10  percent.  For 
purposes  of  this  paragraph,  “changed 
circumstance”  means: 

(1)  An  extraordinary  event  beyond  the 
control  of  any  interested  party  or  other 
unexpected  event  specific  to  the 
consumer  or  transaction; 

(2)  Information  specifi,c  to  the 
consumer  or  transaction  that  the 
creditor  relied  upon  when  providing  the 
disclosures  required  under  paragraph 
(e)(l)(i)  of  this  section  and  that  was 


inaccurate  or  changed  after  the 
disclosures  were  provided;  or 

(3)  New  information  specific  to  the 
consumer  or  transaction  that  the 
creditor  did  not  rely  on  when  providing 
the  original  disclosures  required  under 
paragraph  (e)(l)(i)  of  this  section. 

(B)  changed  circumstance  affecting 
eligibility.  The  consumer  is  ineligible  for 
an  estimated  charge  previously 
disclosed  because  a  changed 
circumstance,  as  defined  under 
paragraph  (e)(3)(iv)(A)  of  this  section, 
affected  the  consumer’s 
creditworthiness  or  the  value  of  the 
security  for  the  loan. 

(C)  Revisions  requested  by  the 
consumer.  The  consumer  requests 
revisions  to  the  credit  terms  or  the 
settlement  that  cause  an  estimated 
charge  to  increase. 

(Dj  Interest  rate  dependent  charges. 
The  points  or  lender  credits  change 
because  the  interest  rate  was  not  locked 
when  the  disclosures  required  under 
paragraph  (e)(l)(i)  of  this  section  were 
provided.  On  the  date  the  interest  rate 
is  locked,  the  creditor  shall  provide  a 
revised  version  of  the  disclosures 
required  under  paragraph  (e)(l)(i)  of  this 
section  to  the  consumer  with  the  revised 
interest  rate,  the  points  disclosed 
pursuant  to  §1026. 37(f)(1),  lender 
credits,  and  any  other  interest  rate 
dependent  charges  and  terms. 

(E)  Expiration.  The  consumer 
indicates  an  intent  to  proceed  with  the 
transaction  more  than  ten  business  days 
after  the  disclosures  required  under 
paragraph  (e)(l)(i)  of  this  section  are 
provided  pursuant  to  paragraph 
(e)(l)(iii)  of  this  section. 

(F)  Delayed  settlement  date  on  a 
construction  loan.  In  transactions 
involving  new  construction,  where  the 
creditor  reasonably  expects  that 
settlement  will  occur  more  than  60  days 
after  the  disclosures  required  under 
paragraph  (e)(l)(i)  of  this  section  are 
provided  pursuant  to  paragraph 
(e)(l)(iii)  of  this  section,  the  creditor 
may  provide  revised  disclosures  to  the 
consumer  if  the  original  disclosures 
required  under  paragraph  (e)(l)(i)  of  this 
section  state  clearly  and  conspicuously 
that  at  any  time  prior  to  60  days  before 
consummation,  the  creditor  may  issue 
revised  disclosures.  If  no  such  statement 
is  provided,  the  creditor  may  not  issue 
revised  disclosures,  except  as  otherwise 
provided  in  paragraph  (f)  of  this  section. 

(4)  Provision  and  receipt  of  revised 
disclosures,  (i)  General  rule.  Subject  to 
the  requirements  of  paragraph  (e)(4)(ii) 
of  this  section,  if  a  creditor  uses  a 
revised  estimate  pursuant  to  paragraph 
(e)(3)(iv)  of  this  section  for  the  purpose 
of  determining  good  faith  under 
paragraphs  (e)(3)(i)  and  (ii)  of  this 
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section,  the  creditor  shall  provide  a 
revised  version  of  the  disclosures 
required  under  paragraph  {e)(l)(i)  of  this 
section  reflecting  the  revised  estimate 
within  three  business  days  of  receiving 
information  sufficient  to  establish  that 
one  of  the  reasons  for  revision  provided 
under  paragraphs  (e)(3)(iv)(A)  through 
(C),  (E)  and  (F)  of  this  section  applies. 

(ii)  Relationship  to  disclosures 
required  under  §  1 026. 1 9(f)(  1  )(i).  The 
creditor  shall  not  provide  a  revised 
version  of  the  disclosures  required 
under  paragraph  (e)(l)(i)  of  this  section 
on  or  after  the  date  on  which  the 
creditor  provides  the  disclosures 
required  under  paragraph  (f)(lKi)  of  this 
section.  The  consumer  must  receive  a 
revised  version  of  the  disclosures 
required  under  paragraph  (e)(l)(i)  of  this 
section  not  later  than  four  business  days 
prior  to  consummation.  If  the  revised 
version  of  the  disclosures  required 
under  paragraph  (e)(l){i)  of  this  section 
is  not  provided  to  the  consumer  in 
person,  the  consumer  is  considered  to 
have  received  such  version  three 
business  days  after  the  creditor  delivers 
or  places  such  version  in  the  mail.  ^ 

(f)  Mortgage  loans  secured  by  real 
property— final  disclosures.  (1) 

Provision  of  disclosures,  (i)  Scope.  In  a 
closed-end  consumer  credit  transaction 
secured  by  real  property,  other  than  a 
reverse  mortgage  subject  to  §  1026.33, 
the  creditor  shall  provide  the  consumer 
with  the  disclosures  in  §  1026.38 
reflecting  the  actual  terms  of  the 
transaction. 

(ii)  Timing.  (A)  In  general.  Except  as 
provided  in  paragraphs  (f)(l){ii)(B), 
(f)(2)(i),  (f)(2)(iii),  (f)(2)(iv),  and  {f)(2)(v) 
of  this  section,  the  creditor  shall  ensure 
that  the  consumer  receives  the 
discfosures  required  under  p^agraph 
(f)(l)(i)  of  this  section  no  later  than  three 
business  days  before  consummation. 

(B)  Timeshares.  For  transactions 
secured  by  a  consumer’s  interest  in  a 
timeshare  plan  described  in  11  U.S.C. 
101(53D),  the  creditor  shall  ensure  that 
the  consumer  receives  the  disclosures 
required  under  paragraph  (f)(l)(i)  of  this 
section  no  later  than  consummation. 

(iii)  Receipt  of  disclosures.  If  any 
disclosures  required  under  paragraph 
(f)(l){i)  of  this  section  are  not  provided 
to  the  consumer  in  person,  the 
consumer  is  considered  to  have  received 
the  disclosures  three  business  days  after 
they  are  delivered  or  placed  in  the  mail. 

(iv)  Consumer’s  waiver  of  waiting 
period  before  consummation. *lf  the 
consumer  determines  that  the  extension 
of  credit  is  needed  to  meet  a  bona  fide 
personal  financial  emergency,  the 
consumer  may  modify  or  waive  the 
three-business-day  waiting  period  under 
paragraph  (f)(l)(ii)(A)  or  (0(2)(ii)  of  this 


section,  after  receiving  the  disclosures 
required  under  paragraph  (f)(l)(i)  of  this 
section.  To  modify  or  waive  the  waiting 
period,  the  consumer  shall  give  the 
creditor  a  dated  written  statement  that 
describes  the  emergency,  specifically 
modifies  or  waives  the  waiting  period, 
and  bears  the  signature  of  all  consumers 
who  are  primarily  liable  on  the  legal 
obligation.  Printed  fornis  for  this 
purpose  are  prohibited. 

(v)  Settlement  agent.  A  settlement 
agent  may  provide  a  consumer  with  the 
disclosures  required  under  paragraph 
'ff)(l)(i)  of  this  section,  provided  the 
settlement  agent  complies  with  all 
relevant  requirements  of  this  paragraph 
(f).  The  creditor  shall  ensure  that  such 
disclosures  are  provided  in  accordance 
with  all  requirements  of  this  paragraph 
(f).  Disclosures  provided  by  a  settlement 
agent  in  accordance  with  the 
requirements  of  this  paragraph  (f)  satisfy 
the  creditor’s  obligation  under  this 
paragraph  (f). 

(2)  Subsequent  changes,  (i)  Changes 
before  consummation  not  requiring  a 
new  waiting  period.  Except  as  provided 
In  paragraph  (f)(2)(ii),  if  the  disclosures 
provided  under  paragraph  (f)(l)(i)  of 
this  section  become  inaccurate  before 
consummation,  the  creditor  shall 
provide  corrected  disclosures  reflecting 
any  changed  terms  to  the  consumer  so 
that  the  consumer  receives  the  corrected 
•  disclosures  at  or  before  consummation. 
Notwithstanding  the  requirement  to 
provide  corrected  disclosures  at  or 
before  consummation,  the  creditor  shall 
permit  the  consumer  to  inspect  the 
disclosures  provided  under  this 
paragraph,  completed  to  set  forth  those 
items  that  are  known  to  the  creditor  at 
the  time  of  inspection,  during  the 
business  day  immediately  preceding 
consummation,  but  the  creditor  may 
omit  from  inspection  items  related  only 
to  the  seller’s  transaction. 

(ii)  Changes  before  consummation 
requiring  a  new  waiting  peftod.  If  one  of 
the  following  disclosures  provided 
under  paragraph  (f)(l)(i)  of  this  section 
becomes  inaccurate  in  the  following 
manner  before  consummation,  the 
creditor  shall  ensure  that  the  consumer 
receives  corrected  disclosures 
containing  all  changed  terms  in 
accordance  with  the  requirements  of 
paraOTaph  (f)(l)(ii)(A)  of  this  section: 

(A)  The  annual  percentage  rate 
disclosed  under  §  1026.38(o")(4)  becomes 
inaccurate,  as  defined  in  §  1026.22. 

(B)  The  loem  product  is  changed, 
causing  the  information  disclosed  under 
§  1026.38(a)(5)(Ui)  to  become  inaccurate. 

(C)  A  prepayment  penalty  is  added, 
causing  the  statement  regarding  a 
prepayment  penalty  required  under 

§  1026.38(b)  to  become  inaccurate. 


(iii)  changes  due  to  events  occurring 
after  consummation.  If  during  the  30- 
day  period  following  consummation,  an 
event  in  connection  with  the  settlement 
of  th*  transaction  occurs  that  causes  the 
disclosures  required  under  paragraph 
(f)(l)(i)  of  this  section  to  become 
inaccurate,  and  such  inaccuracy  results 
in  a  change  to  an  amount  actually  paid 
by  the  consumer  from  that  amount 
disclosed  under  paragraph  (f)(l)(i)  of 
this  section,  the  creditor  shall  deliver  or 
place  in  the  mail  corrected  disclosures 
not  later  than  30  days  after  receiving 
information  sufficient  to  establish  that 
such  event  has  occurred. 

(iv)  Changes  due  to  clerical  errors.  A 
creditor  does  not  violate  paragraph 
(f)(l)(i)  of  this  section  if  the  disclosures 
provided  under  paragraph  (f)(l)(i) 
contain  non-numeric  clerical  errors, 
provided  the  creditor  delivers  or  places 
in  the  mail  corrected  disclosures  no 
later  than  60  days  after  consummation. 

(v)  Refunds  related  to  the  good  faith 
analysis.  If  amounts  paid  by  the 
consumer  exceed  the  amounts  specified 
under  paragraph  (e)(3)(i)  or  (ii)  of  this 
section,  the  creditor  complies  with 
paragraph  (e)(l)(i)  of  this  section  if  the 
creditor  refunds  the  excess  to  the  ,  , 
consumer  no  later  than  60  days  after 
consummation,  and  the  creditor 
complies  with  paragraph  (f)(l)(i)  of  this 
section  if  the  creditor  delivers  or  places 
in  the  mail  corrected  disclosures  that 
reflect  such  refund  no  later  than  60  days 
after  consummation. 

(3)  Charges  disclosed,  (i)  Actual 
charge.  The  amount  imposed  upon  the 
consumer  for  any  settlement  service 
shall  not  exceed  the  amount  actually 
received  by  the  settlement  service 
provider  for  that  service,  except  as 
otherwise  provided  in  paragraph 
(f)(3)(ii)  of  this  section. 

(ii)  Average  charge.  A  creditor  or 
settlement  service  provider  may  charge 
a  consumer  or  seller  the  average  charge 
for  a  settlement  service  if  the  following 
conditions  are  satisfied: 

(A)  The  average  charge  is  no  more 
than  the  average  amount  paid  for  that 
service  by  or  on  behalf  of  all  consumers 
and  sellers  for  a  class  of  transactions: 

(B)  The  creditor  or  settlement  service 
provider  de^nes  the  class  of 
transactions  based  on  an  appropriate 
period  of  time,  geographic  area,  and 
type  of  loan: 

(C)  The  creditor  or  settlement  service 
provider  uses  the  same  average  charge 
for  every  transaction  within  the  defined 
class:  and 

(D)  The  creditor  or  settlement  service 
provider  does  not  use  an  average  charge: 

(1) 'For  any  type  of  insurance: 

(2)  For  any  charge  based  on  the  loan 
amount  or  property  value:  or 
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(3)  If  doing  so  is  otherwise  prohibited 
by  law. 

(4)  Transactions  involving  a  seller,  (i) 
Provision  to  seller.  In  a  closed-end 
consumer  credit  transaction  secured  by 
real  property  that  involves  a  seller,  other 
than  a  reverse  mortgage  subject  to 

§  1026.33,  the  settlement  agent  shall 
provide  the  seller  with  the  disclosures 
in  §  1026.38  that  relate  to  the  seller’s 
transaction  reflecting  the  actual  terms  of 
the  seller’s  transaction. 

(ii)  Timing.  The  settlement  agent  shall 
provide  the  disclosures  required  under 
paragraph  (f)(4)(i)  of  this  section  no  later 
than  the  day  of  consummation.  If  during 
the  30-day  period  following 
consummation,  an  event  in  connection 
with  the  settlement  of  the  transaction 
occurs  that  causes  disclosures  required 
under  paragraph  (f)(4)(i)  of  this  section 
to  become  inaccurate,  and  such 
inaccuracy  results  in  a  change  to  the 
amount  actually  paid  by  the  seller  from 
that  amount  disclosed  under  paragraph 
(f){4Ki)  of  this  section,  the  settlement 
agent  shall  deliver  or  place  in  the  mail 
corrected  disclosures  not  later  than  30 
days  after  receiving  information 
sufficient  to  establish  that  such  event 
has  occurred. 

(iii)  Charges  disclosed.  The  amount 
imposed  on  the  seller  for  any  settlement 
service  shall  not  exceed  the  amount 
actually  received  by  the  service  provider 
for  that  service,  except  as  otherwise 
provided  in  paragraph  (f){3){ii)  of  this 
section. 

(iv)  Creditor’s  copy.  When  the 
consumer’s  and  seller’s  disclosures 
under  this  paragraph  (f)  are  provided  on 
separate  documents,  as  permitted  under 
§  1026.38(t)(5),  the  settlement  agent 
shall  provide  to  the  creditor  (if  the 
creditor  is  not  the  settlement  agent)  a 
copy  of  the  disclosures  provided  to  the 
seller  under  paragraph  (f)(4)(i)  of  this 
section. 

(5)  No  fee.  No  fee  may  be  imposed  on 
any  person,  as  a  part  of  settlement  costs 
or  otherwise,  by  a  creditor  or  by  a 
servicer  (as  that  term  is  defined  under 
12  U.S.C.  2605(i)(2))  for  the  preparation 
or  delivery  of  the  disclosures  required 
under  paragraph  (f)(l)(i)  of  this  section. 

(g)  Special  information  booklet  at 
time  of  application.  (1)  Creditor  to 
provide  special  information  booklet. 
Except  as  provided  in  paragraphs 
(gKl)(ii)  and  (iii)  of  this  section,  the 
creditor  shall  provide  a  copy  of  the 
special  information  booklet  (required 
pursuant  to  section  5  of  the  Real  Estate 
Settlement  Procedures  Act  (12  U.S.C. 
2604)  to  help  consumers  applying  for 
federally  related  mortgage  loans 
understand  the  nature  and  cost  of  real 
estate  settlement  services)  to  a  consumer 


who  applies  for  a  consumer  credit 
transaction  secured  by  real  property. 

(1)  The  creditor  shall  deliver  or  place 
in  the  mail  the  special  information 
booklet  not  later  than  three  business 
days  after  the  consumer’s  application  is 
received.  However,  if  the  creditor  denies 
the  consumer’s  application  before  the 
end  of  the  three-business-day  period, 
the  creditor  need  not  provide  the 
booklet.  If  a  consumer  uses  a  mortgage 
broker,  the  mortgage  broker  shall 
provide  the  special  information  booklet 
and  the  creditor  need  not  do  so. 

(ii)  In  the  case  of  a  home  equity  line 
of  credit  subject  to  §  1026.40,  a  creditor 
or  mortgage  broker  that  provides  the 
consumer  with  a  copy  of  the  brochure 
entitled  “When  Your  Home  is  On  the 
Line:  What  You  Should  Know  About 
Home  Equity  Lines  of  Credit,”  or  any 
successor  brochure  issued  by  the 
Bureau,  is  deemed  to  be  in  compliance 
with  this  section. 

(iii)  The  creditor  or  mortgage  broker 
need  not  provide  the  booklet  to  the 
consumer  for  a  consumer  credit 
transaction  secured  by  real  property,  the 
purpose  of  which  is  not  the  purchase  of 
a  one-to-four  family  residential 
property,  including,  but  not  limited  to, 
the  following: 

(A)  Refinancing  transactions; 

(B)  Closed-end  loans  secured  by  a 
subordinate  lien;  and 

(C)  Reverse  mortgages. 

(2)  Permissible  changes.  Creditors 
may  not  make  changes  to,  deletions 
from,  or  additions  to  the  special 
information  booklet  other  than  the 
changes  specified  in  paragraphs  (g).(2)(i) 
through  (iv)  of  this  section. 

(i)  In  the  “Complaints”  section  of  the 
booklet,  “the  Bureau  of  Consumer 
Financial  Protection”  may  be 
substituted  for  “HUD’s  Office  of 
RESPA”  and  “the  RESPA  office.” 

(ii)  In  the  “Avoiding  Foreclosure” 
section  of  the  booklet,  it  is  permissible 
to  inform  homeowners  that  they  may 
find  information  on  and  assistance  in 
avoiding  foreclosures  at  http:// 

WWW. consumerfinance.gov.  The 
reference  to  the  HUD  Web  site,  http:// 
www.hud.gov/foreclosure/,  in  the 
“Avoiding  Foreclosure”  section  of  the  • 
booklet  shall  not  be  deleted. 

•  (iii)  In  the  “No  Discrimination” 
section  of  the  appendix  to  the  booklet, 
“the  Bureau  of  Consumer  Financial 
Protection”  may  be  substituted  for  the 
reference  to  the  “Board  of  Governors  of 
the  Federal  Reserve  System.”  In  the 
Contact  Information  section  of  the 
appendix  to  the  booklet,  the  following 
contact  information  for  the  Bureau  may 
be  added:  “Bureau  of  Consumer 
Financial  Protection,  1700  G  Street  NW. 
Washington,  DC  20552;  ww'iv.consumer 


finance.gov/learnmore.”  The  contact 
information  for  HUD’s  Office  of  RESPA 
and  Interstate  Land  Sales  may  be 
removed  from  the  “Contact 
Information”  section  of  the  appendix  to 
the  booklet. 

(iv)  The  cover  of  the  booklet  may  be 
in  any  form  and  may  contain  any  • 
drawings,  pictures  or  artwork,  provided 
that  the  title  appearing  on  the  cover 
shall  not  be  changed.  Names,  addresses, 
and  telephone  numbers  of  the  creditor 
or  others  and  similar  information  may 
appear  on  the  cover,  but  no  discussion 
of  the  matters  covered  in  the  booklet 
shall  appear  on  the  cover.  References  to 
HUD  on  the  cover  of  the  booklet  may  be 
changed  to  references  to  the  Bureau. 

■  1«6.  Section  1026.20  is  amended  by  , 
adding  paragraph  (e)  to  read  as  follows: 

§  1026.20  Disclosure  requirements 
regarding  post-consummation  events. 
***** 

(e)  Escrow  account  cancellation  notice 
for  certain  mortgage  transactions — (1) 
Scope.  In  a  closed-end  consumer  credit 
transaction  secured  by  a  first  lien  on 
real  property  or  a  dwelling,  other  than 
a  reverse  mortgage  subject  to  §  1026.33, 
for  which  an.  escrow  account  was 
established  in  connection  with  the 
transaction  and  will  be  cancelled,  the 
creditor  or  servicer  shall  disclose  the 
information  specified  in  paragraph  (e)(2) 
of  this  section  in  accordance  with  the 
form  requirements  in  paragraph  (e)(4)  of 
this  section,  and  the  timing 
requirements  in  paragraph  (e)(5)  of  this 
section.  For  purposes  of  this  paragraph 
(e),  the  term  “escrow  account”  has  the 
same  meaning  as  under  12  CFR 
1024.17(b),  and  the  term  “servicer”  has 
the  same  meaning  as  under  12  CFR 
1024.2(b). 

(2)  Content  requirements.  If  an  escrow 
account  was  established  in  connection 
with  a  transaction  subject  to  this 
paragraph  (e)  and  the  escrow  account 
will  be  cancelled,  the  creditor  or 
servicer  shall  clearly  and  conspicuously 
disclose,  under  the  heading  “Escrow 
Closing  Notice,”  the  following 
information: . 

(i)  A  statement  informing  the 
consumer  of  the  date  on  which  the 
consumer  will  no  longer  have  an  escrow 
account;  a  statement  that  an  escrow 
account  may  also  be  called  an  impound 
or  trust  account;  a  statement  of  the 
reason  why  the  escrow  account  will  be 
closed;  a  statement  that  without  an 
escrow  account,  the  consumer  must  pay 
all  property  costs,  such  as  taxes  and 
homeowner’s  insurance,  directly, 
possibly  in  one  or  two  large  payments 
a  year;  and  a  table,  titled  “Cost  to  you,” 
that  contains  an  itemization  of  the 
amount  of  any  fee  the  creditor  or 
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servicer  imposes  on  the  consumer  in 
connection  with  the  closure  of  the 
consumer’s  escrow  account,  labeled 
“Escrow  Closing  Fee,”  and  a  statement 
that  the  fee  is  for  closing  the  escrow 
account. 

(ii)  Under  the  reference  “In  the 
future": 

(A)  A  statement  of  the  consequences  . 
if  the  consumer  fails  to  pay  property 
costs,  including  the  actions  that  a  State 
or  local  government  may  take  if 
property  taxes  are  not  paid  and  the 
actions  the  creditor  or  servicer  may  take 
if  the  consumer  does  not  pay  some  or 

all  property  costs,  such  as  adding 
amounts  to  the  loan  balance,  adding  an 
escrow  account  to  the  loan,  or 
purchasing  a  property  insurance  poligy 
on  the  consumer’s  behalf  that  may  be 
more  expensive  and  provide  fewer 
benefits  than  a  policy  that  the  consumer 
could  obtain  directly; 

(B)  A  statement  with  a  telephone 
number  that  the  consumer  can  use  to 
request  additional  information  about  the 
cancellation  of  the  escrow  account; 

(C)  A  statement  of  whether  the 
creditor  or  servicer  offers  the  option  of 
keeping  the  escrow  account  open  and. 
as  applicable,  a  telephone  number  the 
consumer  can  use  to  request  that  the 
account  be  kept  open;  and 

(D)  A  statement  of  whether  there  is  a 
cut-off  date  by  which  the  consumer  can 
request  that  the  account  be  kept  open. 

13)  Optional  information.  The  creditor 
or  servicer  may,  at  its  option,  include  its 
name  or  logo,  the  consumer’s  name, 
phone  number,  mailing  address  and 
property  address,  the  issue  date  of  the 
notice,  the  loan  number,  or  the 
consumer’s  accoimt  number  on  the 
notice  required  by  this  paragraph  (e). 
Except  for  the  name  and  logo  of  the 
creditor  or  servicer,  the  information 
described  in  this  paragraph  may  be 
placed  between  the  heading  required  by 
paragraph  (e)(2)  of  this  section  and  the 
disclosures  required  by  paragraphs 
(e)(2)(i)  and  (ii)  of  this  section.  The 
name  and  logo  may  be  placed  above  the 
heading  required  by  paragraph  (e)(2)  of 
this  section. 

(4)  Form  of  disclosures.  The 
disclosures  required  by  paragraph  (e)(2) 
of  this  section  shall  be  provided  in  a 
minimum  10-point  font,  grouped 
together  on  the  front  side  of  a  one-page 
document,  separate  from  all  other 
materials,  with  the  headings,  content, 
order,  and  format  substantially  similar 
to  model  form  H-29  in  appendix  H  to 
this  part.  The  disclosure  of  the  heading 
required  by  paragraph  (e)(2)  of  this 
section  shall  be  more  conspicuous  than, 
and  shall  precede,  the  other  disclosures 
required  by  paragraph  (e)(2)  of  this' 
section. 


(5)  Timing — (i)  Cancellation  upon 
consumer’s  request.  If  the  creditor  or 
servicer  cancels  the  escrow  account  at 
the  consumer’s  request,  the  creditor  or 
servicer  shall  ensure  that  the  consumer 
receives  the  disclosures  required  by 
paragraph  (e)(2)  of  this  section  no  later 
than  three  business  days  before  the 
closure  of  the  consumer’s  escrow 
account. 

(ii)  Cancellations  other  than  upon  the 
consumer’s  request.  If  the  creditor  or 
servicer  cancels  the  escrow  account  and 
the  cancellation  is  not  at  the  consumer’s 
request,  the  creditor  or  servicer  shall 
ensure  that  the  consumer  receives  the 
disclosures  required  by  paragraph  (e)(2) 
of  this  section  no  later  than  30  business 
days  before  the  closure  of  the 
consumer’s  escrow  account. 

(iii)  Receipt  of  disclosure.  If  the 
disclosures  required  by  paragraph  (e)(2). 
of  this  section  are  not  provided  to  the 
consumer  in  person,  the  consumer  is 
considered  to  have  received  the 
disclosures  three  business  days  after 
they  are  delivered  or  placed  in  the  mail. 

■  16.  Section  1026.22  is  amended  by 
revising  paragraphs  (a)(4)  and  (5)  to  read 
as  follows: 

§  1026.22  Determination  of  annual 
percentage  rate. 

(a)*  *  *  ‘ 

(4)  Mortgage  loans.  If  the  annual 
percentage  rate  disclosed  in  a 
transaction  secured  by  real  property  or 
a  dwelling  varies  from  the  actual  rate 
determined  in  accordance  with 
paragraph  (a)(1)  of  this  section,  in 
addition  to  the  tolerances  applicable 
under  paragraphs  (a)(2)  and  (3)  of  this 
section,  the  disclosed  annual  percentage 
rate  shall  also  be  considered  accurate  if: 

(i)  The  rate  results  from  the  disclosed 
finance  chcuge;  and 

(ii) (A)  The  disclosed  finance  charge 
would  be  considered  accurate  under 
§  1026.18(d)(1)  or  §  1026.38(o)(2),  as 
applicable;  or 

(B)  For  purposes  of  rescission,  if  the 
disclosed  finance  charge  would  be 
considered  accurate  under  §  1026.23(g) 
or  (h),  whichever  applies. 

(5)  Additional  tolerance  for  mortgage 
loans.  In  a  transaction  secured  by  real 
property  or  a  dwelling,  in  addition  to 
the  tolerances  applicable  under 
paragraphs  (a)(2)  and  (3)  of  this  section, 
if  the  disclosed  finance  charge  is 
calculated  incorrectly  but  is  considered 
accurate  under  §  1026,18(d)(l)  or 

§  1026.38(o)(2),  as  applicable,  or 
§  1026.23(g)  or  (h),  the  disclosed  annual 
percentage  rate  shall  be  considered 
accurate: 

***** 


Subpart  D — Miscellaneous 

■  17.  Section  1026.25  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)(1)  to  read  as  follows; 

§1026.25  Record  retention. 

(a)  General  rule.  A  creditor  shall 
retain  evidence  of  compliance  with  this 
part  (other  than  advertising 
requirements  under  §§  1026.16  and 
1026.24,  and  other  than  the 
requirements  under  §  1026.19(e)  and  (f)) 
for  two  years  after  the  date  disclosures 
are  required  to  be  made  or  action  is 
required  to  be  taken.  The  administrative 
agencies  responsible  for  enforcing  the 
regulation  may  require  creditors  under 
their  jurisdictions  to  retain  records  for  a 
longer  period  if  necessary  to  carry  out 
their  enforcement  responsibilities  under 
section  108  of  the  Act. 
***** 

(c)  Records  related  to  certain 
requirements  for  mortgage  loans — (1) 
Records  related  to  requirements  for 
loans  secured  by  real  property — (i) 
General  rule.  Except  as  provided  under 
paragraph  (c)(l)(ii)  of  this  section,  a 
creditor  shall  retain  evidence  of 
compliance  with  the  requirements  of 
§  1026,19(e)  and  (f)  for  three  years  after 
the  later  of  the  date  of  consummation, 
the  date  disclosures  are  required  to  be 
made,  or  the  date  the  action  is  required 
to  be  taken. 

(ii)  Closing  disclosures.  (A)  A  creditor 
shall  retain  each  completed  disclosure 
required  under  §  1026.19(f)(l)(i)  or 
(f)(4)(i),  and  all  documents  related  to 
such  disclosures,  for  five  years  after 
consummation,  notwithstanding 
paragraph  (c)(l)(ii)(B)  of  this  section. 

(B)  If  a  creditor  sells,  transfers,  or 
otherwise  disposes  of  its  interest  in  a 
mortgage  loan  subject  to  §  1026.19(f) 
and  does  not  service  the  mortgage  loan, 
the  creditor  shall  provide  a  copy  of  the 
disclosures  required  under 

§  1026.19(f)(l)(i)  or  (f)(4)(i)  to  the  owner 
or  servicer  of  the  mortgage  as  a  part  of 
the  transfer  of  the  loan  file.  Such  owner 
or  servicer  shall  retain  such  disclosures 
for  the  remainder  of  the  five-year  period 
described  under  paragraph  (c)(l)(ii)(A) 
of  this  section. 

(C)  The  Bureau  shall  have  the  right  to 
require  provision  of  copies  of  records 
related  to  the  disclosures  required  under 
§  1026.19(f)(l)(i)  and  (f)(4)(i). 
***** 

■  18.  Section  1026.28  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  1 026.28  Effect  on  state  laws. 

(a)  Inconsistent  disclosure 
requirements.  (1)  Except  as  provided  in 
paragraph  (d)  of  this  section.  State  law 
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requirements  that  are  inconsistent  with 
the  requirements  contained  in  chapter  1 
(General  Provisions),  chapter  2  (Credit 
Transactions),  or  chapter  3  (Credit 
Advertising)  of  the  Act  and  the 
implementing  provisions  of  this  part  are 
preempted  to  the  extent  of  the 
inconsistency.  A  State  law  is 
inconsistent  if  it  requires  a  creditor  to 
make  disclosures  or  take  actions  that  ‘ 
contradict  the  requirements  of  the 
Federal  law.  A  State  law  is 
contradictory  if  it  requires  the  use  of  the 
same  term  to  represent  a  different 
amount  or  a  different  meaning  than  the 
Federal  law,  or  if  it  requires  the  use  of 
a  term  different  from  that  required  in 
the  Federal  law  to  describe  the  same 
item.  A  creditor.  State,  or  other 
interested  party  may  request  the  Bureau 
to  determine  whether  a  State  law 
requirement  is  inconsistent.  After  the 
Bureau  determines  that  a  State  law  is 
inconsistent,  a  creditor  may  not  make 
disclosures  using  the  inconsistent  term 
or  form.  A  determination  as  to  whether 
a  State  law  is  inconsistent  wit(l  the 
requirements  of  sections  4  and  '5  of 
RESPA  (other  than  the  RESPA' Action 
5(c)  requirements  regarding  provision  of 
a  list  of  certified  homeownership 
counselors)  and  §§  1026.19(el  ^nd  (f),^ 
1026:3  7,'  an'd  bW  made  ih'”’ 

accordance  ■With  ‘this  ' 

CFR  1024.13.  7  7 

*  *  *  *  *  .li  i  I'idJ 

•  '  ;  /  I  V.  '.  ''1; 

Subpart  E— fbl'Certairt' 
Home  Mortgage  Transactions 

***** 

■  19.  Section  1026.37  is  added  to  read 
as  follows; 

§  1 026.37  Content  of  disclosures  for 
certain  mortgage  transactions  (Loan 
Estimate). 

For  each  transaction  subject  to 
§  1026.19(e),  the  creditor  shall  disclose 
the  information  in  this  section: 

(а)  General  information — (1)  Form 
title.  The  title  of  the  form,  “Loan 
Estimate,”  using  that  term. 

(2)  Form  purpose.  The  statement, 
“Save  this  Loan  Estimate  to  compare 
with  your  Closing  Disclosure.” 

(3)  Creditor.  The  name  and  address  of 
the  creditor  making  the  disclosures. 

(4)  Date  issued.  The  date  the 
disclosures  are  mailed  or  delivered  to 
the  consumer  by  the  creditor,  labeled 
“Date  Issued.” 

(5)  Applicants.  The  name  and  mailing 
address  of  the  consumer(s)  applying  for 
the  credit,  labeled  “Applicants.” 

(б)  Property.  The  address  including 
the  zip  code  of  the  property  that  secures 
or  will  secure  the  transaction,  or  if  the 
address  is  unavailable,  the  location  of 


such  property  including  a  zip  code, 
labeled  “Property.” 

(7)  Sale  price,  (i)  For  transactions  that 
involve  a  seller,  the  contract  sale  price 
of  the  property  identified  in  paragraph 
(a)(6)  of  this  section,  labeled  “Sale 
Price.” 

(ii)  For  transactions  that  do  not 
involve  a  seller,  the  estimated  value  of 
the  property  identified  in  paragraph 
(a)(6),  labeled  “Prop.  Value.” 

(8)  Loan  term.  The  term  to  maturity  of 
the  credit  transaction,  stated  in  years  or 
months,  or  both,  as  applicable,  labeled 
“Loan  Term.” 

(9)  Purpose.  The  consumer’s  intended 
use  for  the  credit,  labeled  “Purpose,” 
using  one  of  the  following  terms: 

(i)  Purchase.  If  the  credit  is  to  finance 
the  acquisition  of  the  property 
identified  in  paragraph  (a)(6)  of  this 
section,  the  creditor  shall  disclose  that 
the  loan  is  for  a  “Purchase.” 

(ii)  Refinance.  If  the  credit  is  not  for 
the  purpose  described  in  paragraph 
(a)(9)(i)  of  this  section,  and  if  the  credit 
will  be  used  to  refinance  an  existing 
obligation,  as  defined  in  §  1026.20(a) 

(but  without  regard  to  whether  the 
creditor  is  the  original  creditor  or  a 
holder  or  servicer  of  the  original 
obligation),  that  is  secured  by  the 
property  identified  in  pafagfSph  (dK6}of 
this  section,  the  creditor  shaR'disclbse 
that  the  loan  is  for  a  “Refinance.” 

(iii)  Construction.  If  the  credit  is  pot 
for  one  of  the  purposes  described  in 
paragraphs  (a)(9)(i)  or  (ii)  of  this  section 
and  the  credit  will  be  used  to  finance 
the  initial  construction  of  a  dwelling  on 
the  property  identified  in  paragraph 
(a)(6)  of  this  section,  the  creditor  shall 
disclose  that  the  loan  is  for 
“Construction.” 

(iv)  Home  equity  loan.  If  the  credit  is 
not  for  one  of  tha  purposes  described  in 
paragraphs  (a)(9)(i)  through  (iii)  of  this 
section,  the  creditor  shall  disclose  that 
the  loan  is  a  “Home  Equity  Loan.” 

(10)  Product.  A  description  of  the  loan 
product,  labeled  “Product.” 

(i)  The  description  of  the  loan  product 
shall  include  one  of  the  following  terms: 

(A)  Adjustable  rate.  If  the  interest  rate 
may  increase  after  consummation,  but 
the  rates  that  will  apply  or  the  periods 
for  which  they  will  apply  are  not  known 
at  consummation,  the  creditor  shall 
disclose  the  loan  product  as  an 
“Adjustable  Rate.” 

(B)  Step  rate.  If  the  interest  rate  will 
change  after  consummation,  and  the 
rates  that  will  apply  and  the  periods  for 
which  they  will  apply  are  known  at 
consummation,  the  creditor  shall 
disclose  the  loan  product  as  a  “Step 
Rate.” 

(C)  Fixed  rate.  If  the  loan  product  is 
not  an  Adjustable  Rate  or  a  Step  Rate, 


as  described  in  paragraphs  (a)(10)(i)(A) 
and  (B)  of  this  section,  respectively,  the 
creditor  shall  disclose  the  loan  product 
as  a  “Fixed  Rate.” 

(ii)  The  description  of  the  loan 
product  shall  include  the  features  that 
may  change  the  periodic  payment  using 
the  following  terms,  subject  to 
paragraph  (a)(10)(iii)  of  this  section,  as 
applicable: 

(A)  Negative  amortization.  If  the 
principal  balance  may  increase  due  to 
the  addition  of  accrued  interest  to  the 
principal  balance,  the  creditor  shall 
disclose  that  the  loan  product  has  a 
“Negative  Amortization”  feature. 

(B)  Interest  only.  If  one  or  more 
regular  periodic  payments  may  be 
applied  only  to  interest  accrued  and  not 
to  the  loan  principal,  the  creditor  shall  ‘ 
disclose  that  the  loan  product  has  an 
“Interest  Only”  feature. 

(C)  Step  payment.  If  scheduled 
variations  in  regular  periodic  payment 
amounts  occur  that  are  not  caused  by 
changes  to  the  interest  rate  during  the 
loan  term,  the  creditor  shall  disclose 
that  the  loan  pibdriiGt  has  a  “Step 
Payment”  .featiirer; 

(uyBalJoon  .pasyment.  If  the  terms  of 
the 'Ic(g^3obligatian  include  a  “balloon 
paymahtil’'fas  that  term  is  defined  injr 
paragraph  (b)(5kof,this  section,  theiut 
credilianahkll  disclose  that  the  loan  has 
a  “Balloon  Paymemt”  feature. 

(E)  Seasonal  payment.  If  the  terms  of 
the  legal  obligation  expressly  provide 
that  regular  periodic  payments  are  not 
scheduled  between  specified  unit- 
periods  on  a  regular  basis,  the  creditor 
shall  disclose  that  the  loan  product  has 
a  “Seasonal  Payment”  feature. 

(iii)  The  disclosure  of  a  loan  feature 
under  paragraph  (a)(10)(ii)  of  this 
section  shall  precede  the  disclosure  of 
the  loan  product  under  paragraph 
(a)(10)(i)  of  this  section.  If  a  transaction 
has  more  than  one  of  the  loan  features 
described  in  paragraph  (a)(10)(ii)  of  this 
section,  the  creditor  shall  disclose  only 
the  first  applicable  feature  in  the  order 
the  features  are  listed  in  paragraph 
(a)(10)(ii)  of  this  section. 

(iv)  The  disclosures  required  by 
paragraphs  (a)(10)(i)(A)  and  (B),  and 
(a)(10)(ii)(A)  through  (D)  of  this  section 
must  each  be  preceded  by  the  duratinn 
of  any  introductory  rate  or  payment 
period,  and  the  first  adjustment  period, 
as  applicable. 

(11)  Loan  type.  The  type  of  loan, 
labeled  “Loan  Type,”  offered  to  the 
consumer  using  one  of  the  following 
terms,  as  applicable: 

(i)  Conventional.  If  the  loan  is  not 
guaranteed  or  insured  by  a  Federal  or 
State  government  agency,  the  creditor 
shall  disclose  that  the  loan  is  a 
“Conventional.” 
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(11)  FHA.  If  the  loan  is  insured  by  the 
Federal  Housing  Administration,  the 
creditor  shall  disclose  that  the  loan  is  an 
“FHA.” 

(iii)  VA.  If  the  loan  is  guaranteed  by 
the  U.S.  Department  of  Veterans  Affairs, 
the  creditor  shall  disclose  that  the  loan 
is  a  “VA.” 

(iv)  Other.  For  federally-insured  or 
guaranteed  loans  other  than  those 
described  in  paragraphs  (a)(ll)(ii)  and 
(iii)  of  this  section,  and  for  loans 
insured  or  guaranteed  by  a  State  agency, 
the  creditor  shall  disclose  the  loan  type 
as  “Other,”  and  provide  a  brief 
description  of  the  loan  type. 

(12)  Loan  identification  number  (Loan 
ID  tt).  A  number  that  may  be  used  by  the 
creditor,  consumer,  and  other  parties  to 
identify  the  transaction,  labeled  “Loan 
ID  #.” 

(13)  Rate  lock.  A  statement  of  whether 
the  interest  rate  disclosed  pursuant  to 
paragraph  (b)(2)  of  this  section  is  locked 
for  a  specific  period  of  time,  labeled 
“Rate  Lock.” 

(i)  For  transactions  in  which  the 
interest  rate  is  locked  for  a  specific 
period  of  time,  the  creditor  must  •' 
provide  the  date  and  time  (including  the 
applicable  time  zone)  when  that  period 
ends. 

(ii)  The  “Rate  Lock"  statement  '  i 
required  by  this  paragraph  (a)(13)'shall 
be  accompanied  by  a  statement  that  the 
interest  rate,  any  points,  and  any  lender 
credits  may  change  unless  the  interest 
rate  has  been  locked,  and  the  date  and 
time  (including  the  applicable  time 
zone)  at  which  estimated  closing  costs 
expire. 

(b)  Loan  terms.  A  separate  table  under 
the  heading  “Loan  Terms”  that  contains 
the  following  information  and  satisfies 
the  following  requirements; 

(1)  Loan  amount.  The  amount  of 
credit  to  be  extended  under  the  terms  of 
the  legal  obligation,  labeled  “Loan 
Amount.” 

(2)  Interest  rate.  The  interest  rate  that 
will  be  applicable  to  the  transaction  at 
consummation,  labeled  “Interest  Rate.” 
For  an  adjustable  rate  transaction,  if  the 
interest  rate  at  consummation  is  not 
known,  the  rate  disclosed  shall  be  the 
fully-indexed  rate,  which,  for  purposes 
of  this  paragraph,  means  the  interest 
rate  calculated  using  the  index  value 
and  margin  at  the  time  of 
consummation. 

(3)  Principal  and  interest  payment. 
The  initial  periodic  payment  amount 
that  will  be  due  under  the  terms  of  the 
legal  obligation,  labeled  “Principal  & 
Interest,”  immediately  preceded  by  the 
applicable  unit-period,  and  a  statement 
referring  to  the  payment  amount  that 
includes  any  mortgage  insurance  and 
escrow  payments  that  is  required  to  be 


disclosed  pursuant  to  paragraph  (c)  of 
this  section.  If  the  interest  rate  at 
consummation  is  not  known,  the 
amount  disclosed  shall  be  calculated 
using  the  fully-indexed  rate  disclosed 
under  paragraph  (b)(2)  of  this  section. 

(4)  Prepayment  penalty.  A  statement 
of  whether  the  transaction  includes  a 
prepayment  penalty,  labeled 
“Prepayment  Penalty.”  For  purposes  of 
this  paragraph  (b)(4),  “prepayment 
penalty”  means  a  charge  imposed  for 
paying  all  or  part  of  a  transaction’s 
principal  before  the  date  on  which  the 
principal  is  due,  other  than  a  waived, 
bona  fide  third-party  charge  that  the 
creditor  imposes  if  the  consumer 
prepays  all  of  the  transaction’s  principal 
sooner  than  36  months  after 
consummation. 

(5)  Balloon  payment.  A  statement  of 
whether  the  transaction  includes  a 
balloon  payment,  labeled  “Balloon 
Payment.”  For  purposes  of  this 
paragraph  (b)(5),  “balloon  payment” 
means  a  payment  that  is  more  than  two 
times  a  regular- periodic  payment. 
“Balloon  payment”  includes  the 
payment  or  payments  under  a 
transaction  that  requires  only  one  or  two 
payments  during  the  loan  term. 

(6)  Adjustments  after  consummation. 
For  each  amount  required  to  be 
disclosed  by  paragraphs  (b)(1)  through 
(3)  of  this  section,  a  statement  of 
whether  the  amount  may  increase  after 
consummation  as  an  affirmative  or 
negative  answer  to  the  question,  and 
under  such  question  disclosed  as  a 
subheading,  “Can  this  amount  increase 
after  closing?”  and,  in  the  case  of  an 
affirmative  answer,  the  following 
additional  information,  as  applicable: 

(i)  Adjustment  in  loan  amount.  The 
maximum  principal  balance  for  the 
transaction  and  the  due  date  of  the  last 
payment  that  may  cause  the  principal 
balance  to  increase.  The  disclosure 
further  shall  indicate  whether  the 
maximum  principal  balance  is  potential 
or  is  scheduled  to  occur  under  the  terms 
of  the  legal  obligation.  ' 

(ii)  Adjustment  in  interest  rate.  The 
frequency  of  interest  rate  adjustments, 
the  date  when  the  interest  rate  may  first 
adjust,  the  maximum  interest  rate,  and 
the  first  date  when  the  interest  rate  can 
reach  the  maximum  interest  rate, 
followed  by  a  reference  to  the  disclosure 
required  by  paragraph  (j)  of  this  section. 
If  the  loan  term,  as  defined  under 
paragraph  (a)(8)  of  this  section,  may 
increase  based  on  an  interest  rate 
adjustment,  the  disclosure  required  by 
this  paragraph  (b)(6)(ii)  shall  also  state 
that  fact  apd  the  maximum  possible 
loan  term  determined  in  accordance 
with  paragraph  (a)(8)  of  this  section. 


(iii)  Increase  in  periodic  payment.  The 
scheduled  frequency  of  adjustments  to 
the  periodic  principal  and  interest 
payment,  the  due  date  of  the  first 
adjusted  principal  and  interest  payment, 
the  maximum  possible  periodic 
principal  and  interest  payment,  and  the  , 

date  when  the  periodic  principal  and 
interest  payment  may  first  equal  the 
maximum  principal  and  interest 
payment.  If  any  adjustments  to  the 
principal  and  interest  payment  are  not 
the  result  of  a  change  to  the  interest  rate, 
a  reference  to  the  disclosure  required  by 
paragraph  (i)  of  this  section.  If  there  is 
a  period  during  which  only  interest  is 
required  to  be  paid,  the  disclosure 
required  by  this  paragraph  (b)(6)(iii) 
shall  also  state  that  fact  and  the  due  date 
of  the  last  periodic  payment  of  such 
period. 

(7)  Details  about  prepayment  penalty  j 

and  balloon  payment.  The  information  •  j 
required  to  be  disclosed  by  paragraphs  ? 

(b)(4)  and  (5)  of  this  section  shall  be  | 

disclosed  as  an  affirmative  or  negative  j 

answer  to  the  question,  and  under  such  \ 

question  disclosed  as  a  subheading, 

“Does  the  loan  have  these  features?”  If  ' 

an  affirmative  answer  for  a  prepayment 
penalty  or  balloon  payment  is  required 
to  be  disclosed,  the  following  i 

information  shall  be  included,  as  I 

applicable: 

(i)  The  maximum  amount  of  the 
prepayment  penalty  that  may  be 
imposed  and  the  date  when  the  period 
during  which  the  penalty  may  be 
imposed  terminates:  and 

(ii)  The  maximum  amount  of  the 
balloon  payment  and  the  due  date  of 
such  payment. 

(8)  Timing,  (i)  The  dates  required  to 
be  disclosed  by  paragraph  (b)(6)(ii)  of 
this  section  shall  be  disclosed  as  the 
year  in  which  the  event  occurs, 
counting  from  the  date  that  interest  for 
the  first  scheduled  periodic  payment  . 
begins  to  accrue  after  consummation. 

(ii)  The  dates  required  to  be  disclosed 
by  paragraphs  (b)(6)(i),  (b)(6)(iii)  and 
(b)(7)(ii)  of  this  section  shall  be 
disclosed  as  the  year  in  which  the  event 
occurs,  counting  from  the  due  date  of 
the  initial  periodic  payment. 

(iii)  The  date  required  to  be  disclosed 
by  paragraph  (b)(7)(i)  of  this  section 
shall  be  disclosed  as  the  year  in  which 
the  event  occurs,  counting  from  the  date 
of  consummation. 

(c)  Projected  payments.  In  a  separate 
table  under  the  heading  “Projected 
Payments,”  an  itemization  of  each 
separate  periodic  payment  or  range  of 
payments,  together  with  an  estimate  of 
taxes,  insurance,  and  assessments  and 
the  payments  to  be  made  with  escrow 
account  funds. 
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(1)  Periodic  payment  or  range  of 
payments,  (i)  The  initial  periodic 
payment  or  range  of  payments  is  a 
separate  periodic  payment  or  range  of 
payments  and,  except  as  otherwise 
provided  in  paragraph  (c)(l)(ii)  and  (iii) 
of  this  section,  the  following  events 
require  the  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
pivments: 

(A)  The  periodic  principal  and 
interest  payment  oe  range  of  such 
payments  may  change; 

(B)  A  scheduled  balloon  payment,  as 
defined  in  paragraph  (b)(5)  of  this 
section; 

(C)  The  creditor  must  automatically 
terminate  mortgage  insurance  or  any 
functional  equivalent  under  applicable 
law;  and 

(D)  The  anniversary  of  the  due  date  of 
the  initial  periodic  payment  or  range  of 
payments  that  immediately  follows  the 
occurrence  of  multiple  events  described 
in  paragraph  (c)(l)(i)(A)  of  this  section 
during  a  single  year. 

(ii)  The  table  required  by  this 
paragraph  (c)  shall  not  disclose  more 
than  four  separate  periodic  payments  or 
ranges  of  payments.  For  all  events 
requiring  disclosure  of  additional 
separate  periodic  payments  or  ranges  of 
payments  described  in  paragraph 
(c)(l)(i)(A)  through  (D)  of  this  section 
occurring  after  the  third  separate 
periodic  payment  or  range  of  payments 
disclosed,  the  separate  periodic 
payments  or  ranges  of  payments  shall  be 
disclosed  as  a  single  range  of  payments, 
subject  to  the  following  exceptions; 

(A)  A  balloon  payment  that  is 
scheduled  as  a  final  payment  under  the 
terms  of  the  legal  obligation  shall 
always  be  disclosed  as  a  separate 
periodic  payment  or  range  of  payments, 
in  which  case  all  events  requiring 
disclosure  of  additional  separate 
periodic  payments  or  ranges  of 
payments  described  in  paragraph 
(c)(l)(i)(A)  through  (D)  of  this  section 
occurring  after  the  second  separate 
periodic  payment  or  range  of  payments 

.  disclosed,  other  than  the  balloon 
payment  that  is  scheduled  as  a  final 
payment,  shall  be  disclosed  as  a  single 
range  of  payments. 

(B)  The  automatic  termination  of 
mortgage  insurance  or  any  functional 
equivalent  under  applicable  law  shall 
require  disclosure  of  an  additional 
separate  periodic  payment  or  range  of 
payments  only  if  the  total  number  of 
separate  periodic  payments  or  ranges  of 
payments  otherwise  disclosed  pursuant 
to  this  paragraph  (c)(1)  does  not  exceed 
three. 

(iii)  When  a  range  of  payments  is 
required  to  be  disclosed  under  this 
paragraph  (c)(1),  the  creditor  must 


disclose  the  minimum  and  maximum 
amount  for  both  the  principal  and  • 
interest  payment  under  paragraph 
(c)(2)(i)  of  this  section  and  the  total 
periodic  payment  under  paragraph 
(c)(2)(iv)  of  this  section.  A  range  of 
payments  is  required  to  be  disclosed 
under  this  paragraph  (c)(1)  when: 

(A)  Multiple  events  described  in 
paragraph  (c)(l)(i)  of  this  section  are 
combined  in  a  single  range  of  payments 
pursuant  to  paragraph  (c)(l)(ii)  of  this 
section; 

(B)  Multiple  events  described  in 
paragraph  (c)(l)(i)(A)  of  this  section 
occur  during  a  single  year  or  an  event 
described  in  paragraph  (c)(l)(i)(A)  of 
this  section  occurs  during  the  same  year 
as  the  initial  periodic  payment  or  range 
of  payments,  in  which  case  the  creditor 
discloses  the  range  of  payments  that 
would  apply  during  the  year  in  which 
the  events  occur;  or 

(C)  The  periodic  principal  and 
interest  payment  may  adjust  based  on 
index  rates  at  the  time  an  interest  rate 
adjustment  may  occur. 

(2)  Itemization.  Each  separate  periodic 
payment  or  range  of  payments  disclosed 
on  the  table  required  by  this  paragraph 
(c)  shall  be  itemized  as  follows: 

(i)  The  amount  payable  for  principal 
and  interest,  labeled  “Principal  & 
Interest,”  including  the  term  “only 
interest”  if  the  payment  or  range  of 
payments  includes  any  interest  only 
payment: 

(A)  In  the  case  of  a  loan  that  has  an 
adjustable  interest  rate,  the  maximum 
principal  and  interest  payment  amounts 
are  determined  by  assuming  that  the 
interest  rate  in  effect  throughout  the 
loan  term  is  the  maximum  possible 
interest  rate,  and  the  minimum  amounts 
are  determined  by  assuming  that  the 
interest  rate  in  effect  throughout  the 
loan  term  is  the  minimum  possible 
interest  rate; 

(B)  In  the  case  of  a  loan  that  has  an 
adjustable  interest  rate  and  also  contains 
a  negative  amortization  feature,  the 
maximum  principal  and  interest 
payment  amounts  after  the  end  of  the 
period  of  the  loan’s  term  during  which 
the  loan’s  principal  balance  may 
increase  due  to  the  addition  of  accrued 
interest  are  determined  by  assuming  the 
maximum  principal  amount  permitted 
under  the  terms  of  the  legal  obligation 
at  the  end  of  such  period,  and  the 
minimum  amounts  are  determined 
pursuant  to  paragraph  (c)(2)(i)(A)  of  this 
section; 

(ii)  The  maximum  amount  payable  for 
mortgage  insurance  premiums 
corresponding  to  the  principal  and 
interest  payment  disclosed  pursuant  to 
paragraph  (c)(2)(i)  of  this  section, 
labeled  “Mortgage  Insurance”; 


(iii)  The  amount  payable  into  an 
escrow  account  to  pay  some  or  all  of  the 
charges  described  in  paragraph  (c)(4)(ii), 
as  applicable,  labeled  “Escrow,” 
together  with  a  statement  that  the 
amount  disclosed  can  increase  over 
time;  apd 

(iv)  The  total  periodic  payment, 
calculated  as  the  sum  of  the  amounts 
disclosed  pursuant  to  paragraphs 
(c)(2)(i)  through  (iii)  of  this  section, 
labeled  “Total  Monthly  Payment.” 

(3)  Subheaditigs.  (i)  The  labels* 
required  pursuant  to  paragraph  (c)(2)  of 
this  section  must  be  listed  under  the 
subheading  “Payment  Calculation.” 

(ii)  Except  as  provided  in  paragraph 
(c)(3)(iii)  of  this  section,  each  separate 
periodic  payment  or  range  of  payments 
to  be  disclosed  under  this  paragraph  (c) 
must  be  disclosed  under  a  subheading 
that  states  the  years  of  the  loan  during 
which  that  payment  or  range  of 
payments  will  apply.  The  subheadings 
must  be  stated  in  a  sequence  of  whole 
years  from  the  due  date  of  the  initial 
periodic  payment. 

(iii)  A  balloon  payment  that  is 
scheduled  as  a  final  payment  under  the 
terms  of  the  legal  obligation  must  be 
disclosed  under  the  subheading  “Final 
Payment.” 

(4)  Taxes,  insurance,  and 
assessments.  Under  the  information 
required  by  paragraphs  (c)(1)  through  (3) 
of  this  section: 

(i)  The  label  “Taxes,  Insurance  & 
Assessments”; 

(ii)  The  sum  of  the  charges  identified 
in  §  1026.43(b)(8),  other  than  amounts 
identified  in  §  1026.4(b)(5),  expressed  as 
a  monthly  amount,  even  if  no  escrow 
account  for  the  payment  of  some  or  any 
of  such  charges  will  be  established; 

(iii)  A  statement  that  the  amount 
disclosed  pursuant  to  paragraph 
(c)(4)(ii)  of  this  section  cam  increase  over 
time; 

(iv)  A  statement  of  whether  the 
amount  disclosed  pursuant  to  paragraph 
(c)(4)(ii)  of  this  section  includes  « 
payments  for  property  taxes,  amounts 
identified  in  §  1026.4(b)(8),  and  other 
amounts  described  in  paragraph 
(c)(4)(ii)  of  this  section,  along  with  a 
description  of  any  such  other  amounts, 
and  an  indication  of  whether  such 
amounts  will  be  paid  by  the  creditor' 
using  escrow  account  funds; 

(v)  A  statement  that  the  consumer 
must  pay  sepenately  any  amounts 
described  in  paragraph  (c)(4)(ii)  of  this 
section  that  are  not  paid  by  the  creditor 
using  escrow  account  funds;  and  - 

(vi)  A  reference  to  the  information 
disclosed  pursuant  to  paragraph  (g)(3)  of 
this  section. 

(5)  Calculation  of  taxes  and 
insurance.  For  purposes  of  paragraphs 
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(c)(2)(iii)  and  (cK4)(ii)  of  this  section, 
estimated  property  taxes  and 
homeovyner’s  insurance  shall  reflect: 

(i)  The  taxable  assessed  value  of  the 
real  property  securing  the  transaction 
after  consummation,  including  the  value 
of  any  improvenients  on  the  property  or 
to  be  constructed  on  the  property,  if 
known,  whether  or  not  such 
construction  will  be  financed  from  the 
proceeds  of  the  transaction,  for  property 
taxes;  and 

(ii)  Tfie  replacement  costs  of  the 
property  during  the  initial  year  after  the 
transaction,  for  amounts  identified  in- 

§  1026.4(b)(8). 

.  (d)  Costs  at  closing.  (1)  Costs  at 
closing  table.  In  a  separate  table,  under 
the  heading  “Costs  at  Closing”: 

(1)  Labeled  “Closing  Costs,”  the  dollar 
amount  disclosed  pursuant  to  paragraph 
(g)(6)  of  this  section,  together  with: 

(A)  A  statement  that  the  amount 
disclosed  pursuant  to  paragraph  (d)(l)(i) 
of  this  section  includes  the  amounts 
disclosed  pursuant  to  paragraphs  (f)(4), 
(g)(5),  and  (g)(6)(ii): 

(B)  The  dollar  amount  disclosed 
pursuant  to  paragraph  (f)(4)  of  this 
section,  labeled  “Loan  Costs”; 

(C)  The  dollar  amount  disclosed 
pursuant  to  paragraph  (g)(5)  of  this 
section,  labeled  “Other  Costs”:  <n'<- 

(D)  The  dollar  amount  disclosed 
pursuant  to  paragraph  (g)(6)(ii)  of  this 
section,  labeled  “Lender  Credits”;  and 

(E)  A  statement  referring  the 
consumer  to  the  tables  disclosed 
pursuant  to  paragraphs  (f)  and  (g)  of  this 
section  for  details. 

(ii)  Labeled  “Cash  to  Close,”  the 
dollar  amount  calculated  in  accordance 
with  paragraph  (h)(l)(viii)  of  this 
section,  together  with: 

(A)  A  statement  that  the  amount 
includes  the  amount  disclosed  pursuant 
to  paragraph  (d)(l)(i)  of  this  section,  and 

(B)  A  statement  referring  the 
consumer  to  the  location  of  the  table 
required  pursucmt  to  paragraph  (h)  of 
this  section  for  details. 

(2)  Optional  alternative  table  for 
transactions  without  a  seller.  For 
transactions  that  do  not  involve  a  seller, 
instead  of  the  amount  and  statements 
described  in  paragraph  (d)(l)(ii)  of  this 
section,  the  creditor  may  alternatively 
disclose,  using  the  label  “Cash  to 
Close”: 

(i)  The  amount  calculated  in 
accordance  with  (h)(2)(iv)  of  this 
section; 

(ii)  A  statement  of  whether  the 
disclosed  estimated  amount  is  due  ft'om 
or  to  the  consumer;  and 

(iii)  A  statement  referring  the 
consumer  to  the  alternative  table 
disclosed  pursuant  to  paragraph  (h)(2) 
of  this  section  for  details. 


(e)  Web  site  reference.  A  statement  ^ 
that  the  consumer  may  obtain  general 
information  and  tools  at  the  Web  site  of 
the  Bureau,  and  the  link  or  uniform 
resource  locator  address  to  the  Web  site: 
WWW. consumerfinance.gov /mortgage- 
estimate. 

(f)  Closing  cost  details;  loan  costs. 
Under  the  master  heading  “Closing  Cost 
Details,”  in  a  table  under  the  heading 
“Loan  Costs,”  all  loan  costs  associated 
with  the  transaction.  The  table  shall 
contain  the  items  and  amounts  listed 
under  four  subheadings,  described  in 
paragraphs  (f)(1)  through  (4)  of  this 
section. 

(1)  Origination  charges.  Under  the 
subheading  “Origination  Charges,”  an 
itemization  of  each  amount,  and  a 
subtotal  of  all  such  amounts,  that  the 
consumer  will  pay  to  each  creditor  and 
loan  originator  for  originating  and 
extending  the  credit. 

(1)  The  points  paid  to  the  creditor  to 
reduce  the  interest  rate  shall  be  itemized 
separately,  as  both  a  percentage  of  the 
amount  of  credit  extended  and  a  dollar 

ampunt,  and  using  the  label  “ _ %  of 

Loan  Amount  (Points).”  If  points  to 
reduce  the  interest  rate  are  not  paid,  the 
disclosure  required  by  this  paragraph 
(f)(l)(i)  must  be  blank. 

(ii)  The  number  of  items  disclosed 
under  this  paragraph  (f)(1),  including 
the  points  disclosed  under  paragraph 
(f)(l)(i)  of  this  section,  shall  not  exceed 
13. 

(2)  Services  you  cannot  shop  for. 
Under  the  subheading  "Services  You 
Cannot  Shop  For,”  an  itemization  of 
each  amount,  and  a  subtotal  of  all  such 
amounts,  the  consumer  will  pay  for 
settlement  services  for  which  the 
consumer  cannot  shop  in  accordance 
with  §  1026.19(e)(l)(vi)(A)  ar.d  that  are 
provided  by  persons  other  than  the 
creditor  or  mortgage  broker. 

(i)  For  any  item  that  is  a  component 
of  title  insurailfce  or  is  for  conducting 
the  closing,  the  introductory  description 
“Title  — ”  shall  appecir  at  the  beginning 
of  the  label  for  that  item. 

(ii)  The  number  of  items  disclosed 
under  this  paragraph  (f)(2)  shall  not 
exceed  13. 

(3)  Services  you  can  shop  for.  Under 
the  subheading  “Services  You  Can  Shop 
For,”  an  itemization  of  each  amount  and 
a  subtotal  of  all  such  amounts  the 
consumer  will  pay  for  settlement 
services  for  which  the  consumer  can 
shop  in  accordance  with 

§  1026.19(e)(l)(vi)(A)  and  that  are 
provided  by  persons  other  than  the 
creditor  or  mortgage  broker. 

(i)  For  any  item  that  is  a  component 
of  title  insurance  or  is  for  conducting 
the  closing,  the  introductory  description 


“Title  — ”  shall  appear  at  the  beginning 
of  the  label  for  that  item. 

(ii)  The  number  of  items  disclosed 
under  this  paragraph  (f)(3)  shall  not 
exceed  14. 

(4)  Total  loan  costs.  Under  the 

subheading  “Total  Loan  Costs,”  the  sum 
of  the  subtotals  disclosed  under 
paragraphs  (f)(1)  through  (3)  of  this 
section.  * 

(5)  Item  descriptions  and  ordering. 

The  items  listed  as  lo§n  costs  pursuant 
to  this  paragraph  (f)  shall  be  labeled 
using  terminology  that  describes  each 
item,  subject  to  the  requirements  of 
paragraphs  (f)(l)(i),  (f)(2)(i),  and  (f)(3)(i) 
of  this  section. 

(i)  The  item  prescribed  in  paragraph 
(f)(l)(i)  of  this  section  for  points  shall  be 
the  first  item  listed  in  the  disclosure 
pursuant  to  paragraph  (f)(1)  of  this 
section. 

(ii)  All  other  items  must  be  listed  in 
alphabetical  order  by  their  labels  under 
the  applicable  subheading.  • 

(6)  Use  of  addenda,  (i)  An  addendum 
to  a  form  of  disclosures  prescribed  by 
this  section  may  not  be  used  for  items 
described  in  paragraph  (f)(1)  or  (2)  of 
this  section.  If  the  creditor  is  not  able  to 
itemize  every  service  and  every 
corresponding  charge  required  to  be 
disclosed  in  the  number  of  lines 
provided  by  paragraph  (f)(l)(ii)  or 
(f)(2)(ii)  of  this  section,  the  remaining 
charges  shall  be  disclosed  as  an 
aggregate  amount  in  the  last  line 
permitted  under  paragraph  (f)(l)(u)  or 
(f)(2)(ii),  as  applicable,  labeled 
“Additional  Charges.” 

(ii)  An  addendum  to  a  form  of 
disclosures  prescribed  by  this  section 
may  be  used  for  items  described  in 
paragraph  (f)(3)  of  this  section.  If  the 
creditor  is  not  able  to  itemize  all  of  the 
charges  required  to  be  disclosed  in  the 
number  of  lines  provided  by  paragraph 
(f)(3)(ii),  the  remaining  charges  shall  be 
disclosed  as  follows: 

(A)  Label  the  last  line  permitted  under 
paragraph  (f)(3)(ii)  with  an  appropriate 
reference  to  an  addendum  and  list  the 
remaining  items  on  the  addendum  in 
accordance  with  the  requirements  in 
paragraphs  (f)(3)  and  (5)  of  this  section; 
or 

(B)  Disclose  the  remaining  charges  as 
an  aggregate  amount  in  the  last  line 
permitted  under  paragraph  (f)(3)(ii), 
labeled  “Additional  Charges.” 

(g)  Closing  cost  details;  other  costs. 
Under  the  master  heading  “Closing  Cost 
Details,”  in  a  table  under  the  heading 
“Other  Costs,”  all  costs  associated  with 
the  transaction  that  are  in  addition  to 
the  costs  disclosed  under  paragraph  (f) 
of  this  section.  The  table  shall  contain 
the  items  and  amounts  listed  under  six 
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subheadings,  described  in  paragraphs 
(g)(1)  through  (6)  of  this  section. 

^  (1)  Taxes  and  other  government  fees. 
Under  the  subheading  “Taxes  and  Other 
Government  Fees,”  the  amounts  to  be 
paid  to  State  and  local  governments  for 
taxes  and  other  government  fees,  and 
the  subtotal  of  all  such  amounts,  as 
follows; 

(1)  On  the  first  line,  the  sum  of  all 
recording  fees  and  other  government 
fees  and  taxes,  except  for  transfer  taxes 
paid  by  the  consumer  and  disclosed 
pursuant  to  paragraph  (g)(l)(ii)  of  this 
section,  labeled  “Recording  Fees  and 
Other  Taxes.” 

(ii)  On  the  second  line,  the  sum  of  all 
transfer  taxes  paid  by  the  consumer, 
labeled  “Transfer  Taxes.” 

(iii)  If  an  amount  required  to  be 
disclosed  by  this  paragraph  (g)(1)  is  not 
charged  to  the  consumer,  the  amount 
disclosed  on  the  applicable  line 
required  by  this  paragraph  (g)(1)  must 
be  blank. 

(2)  Prepaids.  Under  the  subheading 
“Prepaids,”  an  itemization  of  the 
amounts  to  be  paid  by  the  consumer  in 
advance  of  the  first  scheduled  payment, 
and  the  subtotal  of  all  such  amounts,  as 
follows: 

(i)  On  the  first  line,  the  number  of 

months  for  which  homeowner’s 
insurance  premiums  are  to  be  paid  by 
the  consumer  at  consummation  and  the 
total  dollar  amount  to  be  paid  by  the 
consumer  at  consummation  for  such 
premiums,  labeled  “Homeowner’s 
Insurance  Premium  ( _ months).” 

(ii)  On  the  second  line,  the  number  of 

months  for  which  mortgage  insurance 
premiums  are  to  be  paid  by  the 
consumer  at  consummation  and  the 
total  dollar  amount  to  be  paid  by  the 
consumer  at  consummation  for  such 
premiums,  labeled  “Mortgage  Insurance 
Premium  ( _ months).” 

(iii)  On  the  third  line,  the  amount  of 
prepaid  interest  to  be  paid  per  day,  the 
number  of  days  for  which  prepaid 
interest  will  be  collected,  the  interest 
rate,  and  the  total  dollar  amount  to  be 
paid  by  the  consumer  at  consummation 
for  such  interest,  labeled  “Prepaid 

Interest  ( _ per  day  for _ days  @ _ 

%).” 

(iv)  On  the-fourth  line,  the  number  of 

months  for  which  property  taxes  are  to 
be  paid  by  the  consumer  at 
consummation  and  the  total  dollar 
amount  to  be  paid  by  the  consumer  at 
consummation  for  such  taxes,  labeled 
“Property  Taxes  ( _ months).” 

(v)  If  an  amount  is  not  charged  to  the 
consumer  for  any  item  for  which  this 
paragraph  (g)(2)  prescribes  a  label,  each 
of  the  amounts  reqjuired  to  be  disclosed 
on  that  line  must  be  blank. 


(vi)  A  maximum  of  three  additional 
items  may  be  disclosed  under  this 
pciragraph  (g)(2),  and  each  additional 
item  must  be  identified  and  include  the 
applicable  time  period  covered  by  the 
amount  to  be  paid  by  the  consumer  at 
consummation  and  the  total  amount  to 
be  paid. 

(3)  Initial  escrow  payment  at  closing. 
Under  the  subheading  “Initial  Escrow 
Payment  at  Closing,”  an  itemization  of 
the  amounts  that  the  consumer  will  be 
expected  to  place  into  a  reserve  or 
escrow  account  at  consummation  to  be 
applied  to  recurring  periodic  charges, 
and  the  subtotal  of  all  such  amounts,  as 
follows: 

(i)  On  the  first  line,  the  amount 
escrowed  per  month,  the  number  of 
months  covered  by  aii  escrowed  amount 
collected  at  consummation,  and  the 
total  amount  to  be  paid  intq  the  escrow 
account  by  the  consumer  at 
consummation  for  homeowner’s 
insurance  premiums,  labeled 

“Homeowner’s  Insurance _ per  month 

for  mo.” 

(ilT On  the  second  line,  the  amount 
escrowed  per  month,  the  number  of 
months  covered  by  an  escrowed  amount 
collected  at  consummation,  and  the 
total  amount  to  be  paid  into  the  escrow 
account  by  the  consumer  at 
consummation  for  mortgage  insurance 
premiums,  labeled  “Mortgage  Insurance 
_ per  month  for  mo.” 

(iii)  On  the  thirTline,  the  amount 
escrowed  per  month,  the  number  of 
months  covered  by  an  escrowed  amount 
collected  at  coiTsummation,  and  the 
total  amount  to  be  paid  into  the  escrow 
account  by  the  consumer  at 
consummation  for  property  taxes, 

labeled  “Property  Taxes _ per  month 

for  mo.”  » 

(f^  If  an  amount  is  not  charged  to  the 
consumer  for  any  item  for  which  this 
paragraph  (g)(3)  prescribes  a  label,  each 
of  the  amounts  required  to  be  disclosed 
on  that  line  must  be  blank. 

(v)  A  maximum  of  five  items  may  be 
disclosed  pursuant  to  this  paragraph 
(g)(3)  in  addition  to  the  items  described 
in  paragraph  (g)(3)(i)  through  (iii)  of  this 
section,  and  each  such  additional  item 
must  be  identified  with  a  descriptive 
label  and  include  the  applicable  amount 
per  month,  the  number  of  months 
collected  at  consummation,  and  the 
total  amount  to  be  paid. 

(4)  Other.  Under  the  subheading 
“Other,”  an  itemization  of  any  other 
amounts  in  connection  with  the 
transaction  that  the  consumer  is  likely 
to  pay  or  has  contracted  with  a  person 
other  than  the  creditor  or  loan  originator 
to  pay  at  closing  and  of  which  the 
creditor  is  aware  at  the  time  of  issuing 
the  Loan  Estimate,  a  descriptive  label  of 


each  such  amount,  and  the  subtotal  of 
all  such  amounts. 

(i)  For  any  item  that  is  a  component 
of  title  insurance,  the  introductory 
description  “Title  — ”  shall  appear  at 
the  beginning  of  the  label  for  that  item. 

(ii)  The  parenthetical  description 
“(optional)”  shall  appear  at  the  end  of 
the  label  for  items  disclosing  any 
premiums  paid  for  separate  insurance, 
warranty,  guarantee,  or  event-coverage 
products. 

(iii)  The  number  of  items  disclosed 
under  this  paragraph  (g)(4)  shall  not 
exceed  five. 

(5)  Total  other  costs.  Under  the, 
subheading  “Total  Other  Costs,”  the 
sum  of  the  subtotals  disclosed  pursuant 
to  paragraphs  (g)(1)  through  (4)  of  this 
section. 

(6)  Total  closing  costs.  Under  the 
subheading  “Total  Closing  Costs,”  the 
component  amounts  and  their  sum,  as 
follows: 

(i)  The  sum  of  the  amounts  disclosed 
as  loan  costs  and  other  costs  under 
paragraphs  (f)(4)  and  (g)(5)  of  this 
section,  labeled  “D  +  I”;  and 

(ii)  The  amount  of  any  lender  credits, 
disclosed  as  a  negative  number  with  the 
label  “Lender  Credits”  provided  that,  if 
no  such  amount  is  disclosed,  the 
amount  must  be  blank. 

(7)  Item  descriptions  and  ordering. 

The  items  listed  as  other  costs  pursuant 
to  this  paragraph  (g)  shall  be  labeled 
using  terminology  that  describes  each 
item. 

(i)  The  items  prescribed  in  paragraphs 
(g)(l)(i)  and  (ii),  (g)(2)(i)  through  (iv), 
and  (g)(3)(i)  through  (iii)  of  this  section 
must  be  listed  in  the  order  prescribed  as 
the  initial  items  under  the  applicable 
subheading,  with  any  additional  items 
to  follow. 

(ii)  All  additional  items  must  be  listed 
in  alphabetical  order  under  the 
applicable  subheading. 

(8)  Use  of  addenda.  An  addendum  to 
a  form  of  disclosures  prescribed  by  this 
section  may  not  be  used  for  items 
required  to  be  disclosed  by  this 
paragraph  (g).  If  the  creditor  is  not  able 
to  itemize  all  of  the  charges  described  in 
this  paragraph  (g)  in  the  number  of  lines 
provided  by  paragraphs  (g)(2)(vi),  (3)(v), 
or  (4)(iii)  of  this  section,  the  remaining 
charges  shall  be  disclosed  as  an 
aggregate  amount  in  the  last  line 

,  permitted  under  paragraphs  (g)(2)(vi), 
(g)(3)(v),  or  (g)(4)(iii),  as  applicable, 
using  the  label  “Additional  Charges.” 

(h)  Calculating  cash  to  close — (1)  For 
all  transactions.  Under  the  master 
heading  “Closing  Cost  Details,”  under 
the  heading  “Calculating  Cash  to 
Close,”  the  total  amount  of  cash  or  other 
funds  that  must  be  provided  by  the 
consumer  at  consummation,  with  an 
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itemization  of  that  amount  into  the 
following  component  amounts: 

(i)  Total  closing  costs.  The  amount 
disclosed  under  paragraph  (g)(6)  of  this 
section,  disclosed  as  a  positive  number, 
labeled  “Total  Closing  Costs”; 

(ii)  Closing  costs  to  be  financed.  The 
amount  of  any  closing  costs  to  be  paid 
out  of  loan  proceeds,  disclosed  as  a 
negative  number,  labeled  “Closing  Costs 
Financed  (Paid  from  your  Loan 
Amount)”; 

(iii)  Downpayment  and  other  funds 
from  borrower.  Labeled  “Down 
Payment/Funds  from  Borrower”: 

(A)  Ih  a  purchase  transaction  as 
defined  in  paragraph  (a)(9)(i)  of  this 
section,  the  amount  of  the  difference 
between  the  purchase  price  of  the 
property  and  the  principal  amount  of 
the  loan,  disclosed  as  a  positive  number; 
or 

(B)  In  all  transactions  other  than 
purchase  transactions  as  defined  in 
paragraph  (a)(9)(i)  of  this  section,  the 
estimated  funds  from  the  consumer  as 
determined  in  accordance  with 
paragraph  (h)(l)(v)  of  this  section; 

(iv)  Deposit.  (A)  hi  a  purchase 
transaction  as  defined  in  paragraph 
(a)(9)(i)  pf  this  section,  the  amount  that 
is  paid  to  the  seller  or  held  in  trust  or 
escrow  by  an  attorney  or  other  party 
under  the  terms  of  the  agreement  for  the 
sale  of  the  property,  disclosed  as  a 
negative  number,  labeled  “Deposit”; 

(B)  In  all  transactions  other  than 
purchase  transactions  as  defined  in 
paragraph  (a)(9)(i)  of  this  section,  the 
amount  of  $0,  labeled  “Deposit”; 

(v)  Funds  for  borrower.  The  amount  of 
funds  for  the  consumer,  labeled  “Funds 
for  Borrower.”  The  amount  of  hinds 
fttim  the  consumer  disclosed  under 
paragraph  (h)(l)(iii)(B)  of  this  section, 
and  of  hinds  for  the  consumer  disclosed 
under  this  paragraph  (h)(l)(v)  of  this 
section,  are  determined  by  subtracting 
the  principal  amount  of  the  credit 
extended  (excluding  any  amount 
disclosed  pursuant  to  paragraph 
(h)(l)(ii)  of  this  section)  from  the  total 
amount  of  all  existing  debt  being 
satisfied  in  the  transaction  (except  to  the 
extent  the  satisfaction  of  such  existing 
debt  is  disclosed  under  paragraph  (g)  of 
this  section); 

(A)  If  the  calculation  under  this 
paragraph  (h)(l)(v)  yields  an  amount 
that  is  a  positive  number,  such  amount 
is  disclosed  under  paragraph 
(h)(l)(iii)(B)  of  this  section,  and  $0  is 
disclosed  under  this  paragraph  (h)(l)(v); 

(B)  If  the  calculation  under  this 
paragraph -(hKlKv)  yields  an  amount 
that  is  a  negative  number,  such  amount 
is  disclosed  under  this  paragraph 
(h)(l)(v)  as  a  negative  number,  and  $0  is 


disclosed  under  paragraph  (h)(l)(iii)(B) 
of  this  section; 

(C)  If  the  calculation  under  this 
paragraph  (h)(l)(v)  of  this  section  yields 
$0,  then  $0  is  disclosed  under 
paragraphs  (h)(l)(iii)(B)  and  paragraph 
(h)(l)(v)  of  this  section; 

(vi)  Seller  credits.  The  total  amount 
that  the  seller  will  pay  for  total  loan 
costs  as  determined  by  paragraph  (f)(4) 
of  this  section  and  total  other  costs  as 
determined  by  paragraph  (g)(5)  of  this 
section,  to  the  extent  known,  disclosed 
as  a  negative  number,  labeled  “Seller 
Credits”; 

(vii)  Adjustments  and  other  credits. 

The  amount  of  all  loan  costs  determined 
pursuant  to  paragraph  (f)  and  other  costs 
determined  pursuant  to  paragraph  (g)  , 
that  are  paid  by  persons  other  than  the 
loan  originator,  creditor,  consumer,  or 
seller,  together  with  any  other  amounts 
that  are  required  to  be  paid  by  the 
consumer  at  closing  pursuant  to  a 
purchase  and  sale  contract,  disclosed  as 
a  negative  number,  labeled 
“Adjustments  and  Other  Credits”;  and 

(viii)  Estimated  Cash  to  Close.  The 
sum  of  the  amounts  disclosed  under 
paragraphs  (h)(l)(i)  through  (vii)  of  this 
section  labeled  “Cash  to  Close.” 

(2)  Optional  alternative  calculating 
cash  to  close  table  for  transactions 
without  a  seller.  Fot  transactions  that  do 
not  involve  a  seller,  instead  of  the  table 
described  in  paragraph  (h)(1)  above,  the 
creditor  may  alternatively  provide,  in  a 
separate  table,  under  the  master  heading 
“Closing  Cost  Details,”  ufider  the 
heading  “Calculating  Cash  to  Close,” 
the  total  amount  of  cash  or  other  funds 
that  must  be  provided  by  the  consumer 
at  consummation  with  an  itemization  of 
that  amount  into  the  following 
component  amounts: 

(i)  Loan  amount.  The  amount 
disclosed  under  paragraph  (b)(1)  of  this 
section,  labeled  “Loan  Amount”; 

(ii)  Total  closing  costs.  The  amount 
disclosed  under  paragraph  (g)(6)  of  this 
section,  disclosed  as  a  negative  number, 
labeled  “Total  Closing  Costs”; 

(iii)  Payoffs  and  payments.  The  total 
amount  of  payoffs  and  payments  to  be 
made  to  third  parties  not  otherwise 
disclosed  pursuant  to  paragraphs  (f)  and 
(g)  of  this  section,  disclosed  as  a 
negative  number,  labeled  “Total  Payoffs 
and  Payments”;  • 

(iv)  Cash  to  or  from  consumer.  The 
amount  of  cash  or  other  funds  due  from 
or  to  the  consumer  and  a  statement  of 

.  whether  the  disclosed  estimated  amount 
is  due  from  or  to  the  consumer, 
calculated  by  the  sum  of  the  amounts 
disclosed  under  paragraphs  (h)(2)(i) 
through  (iii)  of  this  section,  labeled 
“Cash  to  Close”;  and 


(v)  Closing  costs  financed.  The  sum  of 
the  amounts  disclosed  under  paragraphs 
(h)(2)(i)  and  (iii)  of  this  section,  but  only 
to  the  extent  that  the  sum  is  greater  than 
zero  and  less  than  or  equal  to  the  sum 
disclosed  under  paragraph  (g)(6)  of  this 
section,  labeled  “Closing  Costs 
Financed  (Paid  from  your  Loan 
Amount).” 

(i)  Adjustable  payment  table.  If  the 
periodic  principal  and  interest  payment 
may  change  after  consummation  but  not 
based  on  an  adjustment  to  the  interest 
rate,  or  if  the  transaction  is  a  seasonal 
payment  product  as  described  in 
paragraph  (a)(10)(ii)(E)  of  this  section,  a 
separate  table  under  the  master  heading 
“Closing  Cost  Details”  required  by 
paragraph  (f)  of  this  section  and  under 
the  heading  “Adjustable  Payment  (AP) 
Table”  that  contains  the  following 
information  and  satisfies  the  following 
requirements: 

(1)  Interest  only  payments.  Whether 
the  transaction  is  an  interest  only 
product  pursu'ant  to  paragraph 
(a)(10)(ii)(B)  of  this  section  as  an 
affirmative  or  negative  answer  to  the 
question  “Interest  Only  Payments?” 
and,  if  an  affirmative  answer  is 
disclosed,  the  period  during  which 
interest  only  periodic  payments  are 
scheduled. 

(2)  Optional  payments.  Whether  the 
terms  of  the  legal  obligation  expressly 
provide  that  the  consumer  may  elect  to 
pay  a  specified  periodic  principal  and 
interest  payment  in  an  amount  other 
than  the  scheduled  amount  of  the 
payment,  as  an  affirmative  or  negative 
answer  to  the  question  “Optional 
Payments?”  and,  if  an  affirmative 
answer  is  disclosed,  the  period  during 
which  the  consumer  may  elect  to  make 
such  payments. 

(3)  Step  payments.  Whether  the 
transaction  is  a  step  payment  product 
pursuant  to  paragraph  (a)(i0)(ii)(C)  of 
this  section  as  an  affirmative  or  negative 
answer  to  the  question  “Step 
Payments?”  and,  if  an  affirmative 
answer  is  disclosed,  the  period  during 
which  the  regular  periodic  payments  are 
scheduled  to  increase. 

(4)  Seasonal  payments.  Whether  the 
transaction  is  a  seasonal  payment 
product  pursuant  to  paragraph 
(a)(10)(ii)(E)  of  this  section  as  an 
affirmative  or  negative  answer  to  the 
question  “Seasonal  Payments?”  and,  if 
an  affirmative  answer  is  disclosed,  the 
period  during  which  periodic  payments 
are  not  scheduled. 

(5)  Principal  and  interest  payments. 
Under  the  subheading  “Principal  and 
Interest  Payments,”  which  subheading 
is  immediately  preceded  by  the 
applicable  unit-period,  the  following 
information: 
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(i)  The  number  of  the  payment  of  the 
first  periodic  principal  and  interest 
payment  that  may  change  under  the 
terms  of  the  legal  obligation  disclosed 
under  this  paragraph  (i),  counting  from 
the  first  periodic  payment  due  after 
consummation,  and  the  amount  or  range 
of  the  periodic  principal  and  interest 
payment  for  such  payment,  labeled 
“First  Ch^nge/Amount”; 

(ii)  The  frequency  of  subsequent 
changes  to  the  periodic  principal  and 
interest  payment,  labeled  “Subsequent 
Changes”;  and 

(iii)  The  maximum  periodic  principal 
and  interest  payment  that  may  occur 
during  the  term  of  the  transaction,  and 
the  first  periodic  principal  and  interest 
payment  that  can  reach  such  maximum, 
counting  from  the  first  periodic 
payment  due  after  consummation, 
labeled  “Maximum  Payment.” 

(j)  Adjustable  interest  rate  table.  If  the 
interest  rate  may  increase  after 
consummation,  a  separate  table  under 
the  master  heading  “Closing  Cost  . 
Details”  required  by  paragraph  (f)  of  this 
section  and  under  the  heading 
“Adjustable  Interest  Rate  (AIR)  Table” 
that  contains  the  following  information 
and  satisfies  the  following  Requirements: 

(1)  Index  and  margin.  If  the  interest 
rate  may  adjust  and  the  product  type  is 
not  a  “Step  Rate”  under  paragraph 
(a)(10)(i)(B)  of  this  section,  the  index 
upon  which  the  adjustments  to  the 
interest  rate  are  based  and  the  margin 
that  is  added  to  the  index  to  determine 
the  interest  rate,  if  any,  labeled  “Index 
+  Margin.” 

(2)  Increases  in  interest  rate.  If  the 
product  type  is  a  “Step  Rate”  and  not 
also  an  “Adjustable  Rate”  under 
paragraph  (a)(10)(i)(A)  of  this.section, 
the  maximum  amount  of  any 
adjustments  to'  the  interest  rate  that  are 
scheduled  and  pre-determined,  labeled 
“Interest  Rate  Adjustments.” 

(3)  Initial  interest  rat.e.  The  interest 
rate  at  consummation  of  the  loan 
transaction,  labeled  “Initial  Interest 
Rate.” 

(4)  Minimum  and  maximum  interest 
rate.  The  minimum  and  maximum 
interest  rates  for  the  loan,  after  any 
introductory  period  expires,  labeled 
“Minimum/Maximum  Interest  Rate.” 

(5)  Frequency  of  adjustments.  The 
following  information,  under  the 
subheading  “Change  Frequency”: 

(i)  The  month  when  the  interest  rate 
after  consummation  may  first  change, 
calculated  from  the  date  interest  for  the 
first  scheduled  periodic  payment  begins 
to  accrue,  labeled  “First  Change”:  and 

(ii)  The  frequency  of  interest  rate 
adjustments  after  the  initial  adjustment 
to  the  interest  rate,  labeled,  “Subsequent 
Changes.” 


(6)  Limits  on  interest  rate  changes. 

The  following  information,  under  the 
subheading  “Limits  on  Interest  Rate 
Changes”: 

(i)  The  maximum  possible  change  for 
the  first  adjustment  of  the  interest  rate 
after  consummation,  labeled  “First 
Change”;  and 

(ii)  The  maximum  possible  change  for 
subsequent  adjustments  of  the  interest 
rate  after  consummation,  labeled 
“Subsequent  Changes.” 

(k)  Contact  information.  Under  the 
master  heading,  “Additional 
Information  About  This  Loan,”  the 
following  information: 

(l)  The  name  and  Nationwide 
Mortgage  Licensing  System  and  Registry 
identification  number  (NMLSR  ID) 
(labeled  “NMLS  ID/License  ID”)  for  the 
creditor  (labeled  “Lender”)  and  the 
mortgage  broker  (labeled  “Mortgage 
Broker”),  if  any.  In  the  event  the 
creditor  or  the  mortgage  broker  has  not 
been  assigned  an  NMLSR  ID,  the  license 
number  or  other  unique  identifier 
issued  by  the  applicable  jurisdiction  or 
regulating  body  with  which  the  creditor 
or  mortgage  broker  is  licensed  and/or 
registered  shall  be  disclosed,  with  the 
abbreviation  for  the  State  of  the 
applicable  jurisdiction  or  regulatory 
body  stated  before  the  word  “License” 
in  the  label,  if  any; 

(2)  The  name  and  NMLSR  ID  of  the 
individual  loan  officer  (labeled  “Loan  . 
Officer”  and  “NMLS  ID/License  ID,” 
respectively)  of  the  creditor  and  the 
mortgage  broker,  if  any,  who  is  the 
primary  contact  for  the  consumer.  In  the 
event  the  individual  loan  officer  has  not 
been  assigned  an  NMLSR  ID,  the  license 
number  or  other  unique  identifier 
issued  by  the  applicable  jurisdiction  or 
regulating  body  with  which  the  loan 
officer  is  liceifced  and/or  registered 
shall  be  disclosed  with  the  abbreviation 
for  the  State  of  the  applicable 
jurisdiction  or  regulatory  body  stated 
before  the  word  ‘.‘License”  in  the  label, 
if  any:  and 

(3)  The  email  address  and  telephone 
number  of  the  loan  officer  (labeled 
“Email”  and  “Phone,”  respectively). 

(1)  Comparisons.  Under  the  master 
heading,  “Additional  Information  About 
This  Loan”  required  by  paragraph  (k)  of 
this  section,  in  a  separate  table  under 
the  heading  “Comparisons”  along  with 
the  statement  “Use  these  measures  to 
compare  this  loan  with  other  loans”: 

(1)  In  five  years.  Using  the  label  “In 
5  Years”: 

(i)  The  total  principal,  interest, 
mortgage  insurance,  and  loan  costs 
scheduled  to  be  paid  through  the  end  of 
the  60th  month  after  the  due  date  of  the 
first  periodic  payment,  expressed  as  a 
dollar  amount,  along  with  the  statement 


“Total  you  will  have  paid  in  principal, 
interest,  mortgage  insurance,  and  loan 
costs”;  and 

(ii)  The  principal  scheduled  to  be 
paid  through  the  end  of  the  60th  month 
after  the  due  date  of  the  first  periodic 
payment,  expressed  as  a  dollar  arriount, 
along  with  the  statement  “Principal  you 
will  have  paid  off.” 

(2)  Annual  percentage  rate.  The 
“Annual  Percentage  Rate,”  using  that 
term  and  the  abbreviation  “APR”  and 
expressed  as  a  percentage,  and  the 
following  statement:  “Your  costs  over 
the  loan  term  expressed  as  a  rate.  This 
is  not  your  interest  rate.” 

(3)  Total  interest  percentage.  The  total 
amount  of  interest  that  the  consumer 
will  pay  over  the  life  of  the  loan, 
expressed  as  a  percentage  of  the  amount 
of  credit  extended,  using  the  term 
“Total  Interest  Percentage,”  the 
abbreviation  “TIP,”  and  the  statement 
“The  total  amount  of  interest  that  you 
will  pay  over  the  loan  term  as  a 
percentage  of  your  loan  amount.” 

(m)  Other  considerations.  Under  the 
master  heading  “Additional  Information 
About  This  Loan”  required  by 
paragraph  (k)  of  this  section  and  under 
the  heading  “Other  Considerations”: 

(1)  Appraisal.  For  transactions  subject 
to  15  U.S.C.  1639h  or  1691(e),  as 
implemented  in  this  part  or  Regulation 
B,  12  CFR  part  1002,  respectively,  a 
statement,  labeled  “Appraisal,”  that: 

(1)  The  creditor  may  order  an 
appraisal  to  determine  the  value  of  the 
property  identified  in  paragraph  (a)(6)  of 
this  section  and  may  charge  the 
consumer  for  that  appraisal; 

(ii)  The  creditor  will  promptly 
provide  the  consumer  a  copy  of  any 
appraisal,  even  if  the  transaction  is  not 
consummated;  and 

(iii)  The  consumer  may  choose  to  pay 
for  an  additional  appraisal  of  the 
property  for  the  consumer’s  use. 

(2)  Assumption.  A  statement  of 
whether  a  subsequent  purchaser  of  the 
property  may  be  permitted  to  assume 
the  remaining  loan  obligation  on  its 
original  terms,  labeled  “Assumption.” 

(3)  Homeowner’s  insurance.  At  the 
option  of  the  creditor,  a  statement  that 
homeowner’s  insurance  is  required  on 
the  property  and  that  the  consumer  may 
choose  the  insurance  provider,  labeled 
“Homeowner’s  Insurance.” 

(4)  Late  payment.  A  statement 
detailing  any  charge  that  may  be 
imposed  for  a  late  payment,  stated  as  a 
dollar  amount  or  percentage  charge  of 
the  late  payment  amount,  and  the 
number  of  days  that  a  payment  must  be 
late  to  trigger  the  late  payment  fee, 
labeled  “Late  Payment.” 

(5)  Refinance.  The  following 
statement,  labeled  “Refinance”: 
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“Refinancing  this  loan  will  depend  on 
your  future  financial  situation,  the 
property  value,  and  market  conditions. 
You  may  not  be  able  to  refinance  this 
loan.” 

(6)  Servicing.  A  statement  of  whether 
the  creditor  intends  to  service  the  loan 
or  transfer  the  loan  to  another  servicer, 
labeled  “Servicing.” 

(7)  Liability  after  foreclosure.  If  the 
purpose  of  the  credit  transaction  is  to 
refinance  an  extension  of  credit  as 
described  in  paragraph  (aK9)(ii)  of  this 
section,  a  brief  statement  that  certain 
State  law  protections  against  liability  for 
any  deficiency  after  foreclosure  may  be 
lost,  the  potential  consequences  of  the- 
loss  of  such  protections,  emd  a  statement 
that  the  consumer  should  consult  an 
attorney  for  additional  information, 
labeled  “Liability  after  Foreclosure.” 

(n)  Signature  statement.  (1)  At  the 
creditor’s  option,  under  the  master 
heading  required  by  paragraph  (k)  of 
this  section  and  under  the  heading 
“Confirm  Receipt,”  a  line  for  the 
signatures  of  the  consumers  in  the 
transaction.  If  the  creditor  includes  a 
line  for  the  consumer’s  signature,  the 
creditor  must  disclose  the  following 
above  the  signature  line:  “By  signing, 
you  are  only  confirming  that  you  have 
received  this  form.  You  do  not  have  to’ 
accept  this  loan  because  you  have 
signed  or  received  this  form.” 

(2)  If  the  creditor  does  not  include  a 
line  for  the  consumer’s  signature,  the 
creditor  must  disclose  the  following 
statement  under  the  heading  “Other 
Considerations”  required  by  paragraph 
(m)  of  this  section,  labeled  “Loan 
Acceptance”:  “You  do  not  have  to 
accept  this  loan  because  you  have 
received  this  form  or  signed  a  loan 
application.” 

(o)  Form  of  disclosures — (1)  General 
requirements,  (i)  The  creditor  shall 
m^e  the  disclosures  required  by  this, 
section  clearly  and  conspicuously  in 
writing,  in  a  form  that  the  consumer 
may  keep.  The  disclosures  also  shall  be 
grouped  together  and  segregated  ft’om 
ever>dhing  else. 

(ii)  Except  as  provided  in  paragraph 
(o)(5)  of  this  section,  the  disclosures 
shall  contain  only  the  information 
required  by  paragraphs  (a)  through  (n)  of 
this  section  and  shall  be  made  in  the 
same  order,  and  positioned  relative  to 
the  master  headings,  headings, 
subheadings,  labels,  and  similar 
designations  in  the  same  manner,  as 
shown  in  form  H-24,  set  forth  in 
appendix  H  to  this  part. 

(2)  Headings  ana  labels.  If  a  master 
heading,  heading,  subheading,  label,  or 
similar  designation  contains  the  word 
“estimated”  or  a  capital  letter 
designation  in  form  H-24,  set  forth  in 


appendix  H  to  this  part,  that  heading, 
label,  or  similar  designation  shall 
contain  the  word  “estimated”  and  the 
applicable  capital  letter  designation. 

(3)  Form.  Except  as  provided  in 
paragraph  (o)(5)  of  this  section; 

(i)  For  a  transaction  subject  to 

§  1026.19(e)  that  is  a  federally  related 
mortgage  loan,  as  defined  in  Regulation 
X,  12  CFR  1024.2,  the  disclosures  must 
be  made  using  form  H-24,  set  forth  in 
appendix  H  to  this  part. 

(ii)  For  any  other  transaction  subject 
to  this  section,  the  disclosures  must  be 
made  with  headings,  content,  and 
format  substantially  similar  to  form  H- 
.  24,  set  forth  in  appendix  H  to  this  part. 

(iii)  The  disclosures  required  by  this 
section  may  be  provided  to  the 
consumer  in  electronic  form,  subject  to 
compliance  with  the  consumer  consent 
and  other  applicable  provisions  of  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (15  U.S.C.  7001 
et  seq.). 

(4)  Rounding — (i)  Nearest  dollar.  (A) 
The  dollar  amounts  required  to  be 
disclosed  by  paragraphs  (b)(6)  and  (7), 
(c)(l)(iii),  (c)(2)(ii)  and  (iii),  (c)(4)(ii),  (f), 
(g),  (h),  (i),  and  (1)  of  this  section  shall 
be  rounded  to  the  nearest  whole  dollar, 
except  that  the  per  diem  amount 
required  to  be  disclosed  by  paragraph 
(g)(2)(iii)  of  this  section  and  the  monthly 
amounts  required  to  be  disclosed  by 
paragraphs  (g)(3)(i)  through  (iv)  of  this 
section  shall  not  be  rounded. 

(B)  The  dollar  amount  required  to  be 
disclosed  by  paragraph  (b)(1)  of  this 
section  shall  not  be  rounded,  and  if  the 
amount  is  a  whole  number  then  the 
amount  disclosed  shall  be  truncated  at 
the  decimal  point. 

(C)  The  dollar  amounts  required  to  be 
disclosed  by  paragraph  (c)(2)(iv)  of  this 
section  shall  be  rounded  te  the  nearest 
whole  dollar,  if  any  of  the  component 
amounts  are  required  by  paragraph 

*  (o)(4)(i)(A)  of  this  section  to  be  rounded 
to  the  nearest  whole  dollar. 

(ii)  Percentages.  The  percentage 
amounts  required  to  be  disclosed  under 
paragraphs  (b)(2)  and  (6),  (f)(l)(i), 
(g)(2)(iii),  (j),  and  (1)(3)  of  this  section 
shall  not  be  rounded  and  shall  be 
disclosed  up  to  two  or  three  decimal 
places.  The  percentage  amount  required 
to  be  disclosed  under  paragraph  (1)(2)  of 
this  section  shall  be  disclosed  up  to 
three  decimal  places.  If  the  amount  is  a 
whole  number  then  the  amount 
disclosed  shall  be  truncated  at  the  / 
decimal  point. 

(5)  Exceptions — (i)  Unit-period. 
Wherever  the  form  or  this  section  uses 
“monthly”  to  describe  the  frequency  of 
any  payments  or  uses  “month”  to 
describe  the  applicable  unit-period,  the 
creditor  shall  substitute  the  appropriate 


term  to  reflect  the  fact  that  the 
transaction’s  terms  provide  for  other 
than  monthly  periodic  payments,  such 
as  bi-weekly  or  quarterly  payments. 

(ii)  Translation.  The  form  may  be 
translated  into  languages  other  than 
English,  and  creditors  may  modify  form 
H-24  of  appendix  H  to  this  part  to  the 
extent  that  translation  prevents  the 
headings,  labels,  designations,  and 
required  disclosure  items  under  this 
section  from  fitting  in  the  space 
provided  on  form  H-24. 

(iii)  Logo  or  slogan.  The  creditor 
providing  the  form  may  use  a  logo  for, 
and  include  a  slogan  with,  the 
information  required  by  paragraph  (a)(3) 
of  this  section  in  any  font  size  or  type, 
provided  that  such  logo  or  slogan  does 
not  cause  the  information  required  by 
paragraph  (a)(3)  of  this  section  to  exceed 
the  space  provided  for  that  information, 
as  illustrated  in  form  H-24  of  appendix 
H  to  this  part.  If  the  creditor  does  not 
use  a  logo  for  the  information  required 
by  paragraph  (a)(3)  of  this  section,  the 
information  shall  be  disclosed  in  a 
similar  format  as  form  H-24, 

(iv)  Business  card.  The  creditor  may 
physically  attach  a  business  card  over 
the  informatifln  required  to  be  disclosed 
by  paragraph  (a)(3)  of  this  section. 

(v)  Administrative  information.  The 
creditor  may  insert  at  the  bottom  of  each 
page  under  the  disclosures  required  by 
this  section  as  illustrated  by  form  H-24 
of  appendix  H  to  this  part,  any 
administrative  information,  text,  or 
codes  that  assist  in  identification  of  the 
form  or  the  information  disclosed  on  the 
form,  provided  that  the  space  provided 
on  form  H-24  of  appendix  H  to  this  part 
for  any  of  the  information  required  by 
this  section  is  not  altered. 

■  20.  Section  1026.38  is  added  to  read 
as  follows: 

§  1 026.38  Content  of  disclosures  for 
certain  mortgage  transactions  (Closing 
Disclosure). 

For  each  transaction  subject  to 
§  1026.19(f),  the  creditor  shall  disclose 
the  information  in  this  section: 

(a)  General  information — (1)  Form 
title.  The  title  of  the  form,  “Closing 
Disclosure,”  using  that  term. 

(2)  Form  purpose.  The  following 
statement:  “This  form  is  a  statement  of 
final  loan  terms- and  closing  costs. 
Compare  this  document  with  your  Loan 
Estimate.” 

(3)  Glosing  information.  Under  the 
heading  “Closing  Information”: 

(i)  Date  issued.  The  date  the 
disclosures  required  by  this  section  are 
delivered  to  the  consumer,  labeled 
“Date  Issued.” 

(ii)  Closing  date.  The  date  of 
consummation,  labeled  “Closing  Date.” 
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(iii)  Disbursement  date.  The  date  the 
amounts  disclosed  pursuant  to 
paragraphs  (j)(3)(iii)  and  (k)(3)(iii)  of 
this  section  are  expected  to  be  paid  in 
a  purchase  transaction  under 

§  1026.37(a)(9)(i)  to  the  consumer  and 
seller,  respectively,  as  applicable,  or  the 
date  the  am’ounts  disclosed  pursuant  to 
paragraphs  {j)(2)(iii)  or  (t)(5)(vii)(B)  of 
this  section  are  expected  to  be  paid  to 
the  consumer  or  a  third  party  in  a 
transaction  that  is  not  a  purchase 
•transaction  under  §  1026.37(a)(9)(i), 
labeled  “Disbursement  Date.” 

(iv)  Settlement  agent.  The  name  of  the 
settlement  agent  conducting  the  closing, 
labeled  “Settlement  Agent.” 

(v)  File  number.  The  number  assigned 
to  the  transaction  by  the  settlement 
agent  for  identification  purposes, 
labeled  “File  #.” 

(vi)  Property.  The  address  or  location 
of  the  property  required  to  be  disclosed 
under  §  1026.37(aK6),  labeled 
“Property.” 

(vii)  Sale  price.  (A)  In  credit 
transactions  where  there  is  a  seller,  the 
contract  sale  price  of  the  property 
identified  in  paragraph  (a)(3)(vi)  of  this 
section,  labeled  “Sale  Price.” 

(B)  In  credit  transactions  where  there 
is  no  seller,  the  appraised  value  of  the 
property  identified  in  paragraph 

(a)(3)(vi)  of  this  section,  labeled 
“Appraised  Prop.  Value.” 

(4)  Transaction  information.  Under 
the  heading  “Transaction  Information”: 

(i)  Borrower.  The  consumer’s  name 
and  mailing  address,  labeled 
“Borrower.” 

(ii)  Seller.  Where  applicable,  the 
seller’s  name  and  mailing  address, 
labeled  “Seller.” 

(iii)  Lender.  The  name  of  the  creditor 
making  the  disclosure,  labeled 
“Lender.” 

(5)  Loan  information.  Under  the 
heading  “Loan  Information”: 

(i)  Loan  term.  The  information 
required  to  be  disclosed  under 
§  1026.37(a)(8),  labeled  “Loan  Term.” 

.  (ii)  Purpose.  The  informartion  required 
to  be  disclosed  under  §  1026.37(a)(9), 
labeled  “Purpose.” 

(iii)  Product.  The  information 
required  to  be  disclosed  under 

§  1026.37(a)(10),  labeled  “Product.” 

(iv)  Loan  type.  The  information 
required  to  be  disclosed  under 

§  1026.37(a)(ll),  labeled  “Loan  Type.” 

(v)  Loan  identification  number.  The 
information  required  to  be  disclosed 
under  §  1026.37(a)(12),  labeled  “Loan  ID 
#.” 

(vi)  Mortgage  insurance  case  number. 
The  case  number  for  any  mortgage 
insurance  policy,  if  required  by  the 
creditor,  labeled  “MIC  #.” 

(b)  Loan  terms.  A  separate  table  under 
the  heading  “Loan  Terms”  that  includes 


the  information  required  by 
§  1026.37(b). 

(c)  Projected  payments.  A  separate 
table,  under  the  heading  “Projected 
Payments,”  that  includes  and  satisfies 
the  following  information  and 
requirements: 

(1)  Projected  payments  or  range  of'» 
payments.  The  information  required  to 
be  disclosed  pursuant  to  §  1026.37(c)(1) 
through  (4),  other  than 
§  1026.37(c)(4)(vi).  In  disclosing 
estimated  escrow  payments  as  described 
in  §  1026.37(c)(2)(iii)  and  (c)(4)(ii),  the 
amount  disclosed  on  the  Closing 
Disclosure: 

(1)  For  transactions  subject  to  RESPA, 
is  determined  under  the  escrow  account 
analysis  described  in  Regulation  X,  12 
CFR  1024.17; 

(ii)  For  transactions  not  subject  to 
RESPA,  may  be  determined  under  the 
escrow  account  analysis  described  in 
Regulation  X,  12  CFR  1024.17  or  in  the 
manner  set  forth'in  §  1026.37(c)(5). 

(2)  Estimated  taxes,  insurance,  and 
assessments.  A  reference  to  the 

^disclosure  required  by  paragraph  (1)(7) 
of  this  section. 

(d)  Costs  at  closing — (1)  Costs  at 
closing  table.  In  a  separate  table,  under 
the  heading  “Costs  at  Closing”: 

(1)  L'abeled  “Closing  Costs,”  the  sum 
of  the  dollar  amounts  disclosed  ' 
pursuant  to  paragraphs  (f)(4),  (g)(3),  and 
(h)(3)  of  this  section,  together  with: 

(A)  A  statement  that  the  amount 
disclosed  pursuant  to  paragraph  (d)(l)(i) 
of  this  section  includes  the  amounts 
disclosed  pursuant  to  paragraphs  (f)(4), 
(g)(5),  and  (h)(3)  of  this  section; 

(B)  The  dollar  amount  disclosed 
pursuant  to  paragraph  (f)(4)  of  this 
section,  labeled  “Loan  Costs”; 

(C)  The  dollar  amount  disclosed 
pursuant  to  paragraph  (g)(5)  of  this 
section,  labeled  “Other  Costs”; 

(D)  The  dollar  amount  disclosed 
pursuant  to  paragraph  (h)(3)  of  this 
section,  labeled  “Lender  Credits”;  and 

(E)  A  statement  referring  the 
consumer  to  the  tables  disclosed 
pursuant  to  paragraphs  (f)  and  (g)  of  this 
section  for  details. 

(ii)  Labeled  “Cash  to  Close,”  the  sum 
of  the  dollar  amounts  calculated  in 
accordance  with  paragraph  (i)(9)(ii)  of 
this  section,  together  with: 

(A)  A  statement  that  the  amount 
disclosed  pursuant  to  paragraph 
(d)(l)(ii)  of  this  section  includes  the 
amount  disclosed  pursuant  to  paragraph 
(d)(l)(i)  of  this  section;  and 

(B)  A  statement  referring  the 
consumer  to  the  table  required  pursuant 
to  paragraph  (i)  of  this  section  for 
details. 

(2)  Alternative  table  for  transactions 
without  a  seller.  For  transactions  that  do 


not  involve  a  seller  and  where  the 
creditor  disclosed  the  optional 
alternative  table  pursuant  to 
§  1026.37(d)(2),  the  creditor  shall 
disclose,  with  the  label  “Cash  to  Close,” 
instead  of  the  sum  of  the  dollar  amounts 
described  in  paragraph  (d)(l)(ii)  of  this 
section: 

(i)  The  amount  calculated  in 
accordance  with  paragraph  (e)(5)(ii)  of 
this  section; 

(ii)  A  statement  of  whether  the 
disclosed  amount  is  due  from  or  to  the 
consumer;  and 

(iii)  A  statement  referring  the 
consumer  to  the  table  required  pursuant 
to  paragraph  (e)  of  this  section  for 
details. 

(e)  Alternative  calculating  cash  to 
close  table  for  transactions  without  a 
seller.  For  transactions  that  do  not 
involve  a  seller  and  where  the  creditor 
disclosed  the  optional  alternative  table 
pursuant  to  §  1026.37(h)(2),  the  creditor 
shall  disclose,  instead  of  the  table 
described  in  paragraph  (i)  of  this 
section,  in  a  separate  table,  under  the 
heading  “Calculating  Cash  to  Close,” 
together  with  the  statement  “Use  this 
table  to  see  what  has  changed  firom  your 
Loan  Estimate”: 

(1)  Loan  amount.  Labeled  “Loan 
Amount:” 

(1) 'Under  the  subheading  “Loan* 
Estimate,”  the  loan  amount  disclosed  on 
the  Loan  Estimate  under  §  1026.37(h)(1); 

(ii)  Under  the  subheading  “Final,”  the 

loan  amount  disclosed  under  paragraph 
(b)  of  this  section;  : 

(iii)  Disclosed  more  prominently  than 
the  other  disclosures  under  paragraph 
(e)(l)(i)  and  (ii)  of  this  section,  under 
the  subheading  “Did  this  change?”: 

(A)  If  the  amount  disclosed  under 
paragraph  (e)(l)(ii)  of  this  section  is 
different  than  the  amount  disclosed 
under  paragraph  (e)(l)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding),  a  statement  of  that  fact  along 
with  a  statement  of  whether  this  amount 
increased  or  decreased;  or 

(B)  If  the  amount  disclosed  under 
paragraph  (e)(l)(i)  of  this  section  is 
equal  to  the  amount  disclosed  under 
paragraph  (e)(l)(ii)  of  this  section  a 
statement  of  that  fact. 

(2)  Total  closing  costs.  Labeled  “Total 
Closing  Costs”: 

(i)  Under  the  subheading  “Loan 
Estimate,”  the  amount  disclosed  on  the 
Loan  Estimate  under  §  1026.37(h)(2)(ii); 

(ii)  Under  the  subheading  “Final,”  the 
amount  disclosed  under  paragraph 
(h)(1)  of  this  section,  disclosed  as  a 
negative  number;  and 

(iii)  Disclosed  more  prominently  than 
the  other  disclosures  under  this 
paragraph  (e)(2)(i)  and  (ii)  of  this 
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section,  under  the  subheading  “Did  this 
change?”: 

(A)  If  the  amount  disclosed  under 
paragraph  {e)(2)(ii)  of  this  section  is 
different  than  the  amount  disclosed 
under  paragraph  (e)(2)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding): 

(1)  A  statement  of  that  fact; 

(2)  If  the  difference  in  the  amounts 
disclosed  under  paragraphs  (e)(2)(i)  and 
(e)(2)(ii)  is  attributable  to  differences  in 
itemized  charges  that  are  included  in 
either  or  both  subtotals,  a  statement  that 
the  consumer  should  see  the  total  Iqan 
costs  and  total  other  costs  subtotals 
disclosed  under  paragraphs  (f)(4)  and 

(g) (5)  of  this  section  (together  with 
references  to  suchr  disclosures),  as 
applicable;  and 

(5)  If  the  increase  exceeds  the 
limitations  on  increases  in  closing  costs 
unde^  §  1026.19(e)(3),  a  statement  that 
such  increase  exceeds  the  legal  limits  by 
the  dollar  amount  of  the  excess  and  if 
any  refund  is  provided  pursuant  to 
§  1026.19(f)(2)(v),  a  statement  directing 
the  consumer  to  the  disclosure  required 
under  paragraph  (h)(3)  of  this  section. 
Such  dollar  amount  shall  equal  the  sum 
total  of  all  excesses  of  the  limitations  on 
increases  in  closing  costs  under 
§  1026.19(e)(3),  taking  into  account  the 
different  methods  of  calculating 
excesses  of  the  limitations  on  increases 
in  closing  costs  under  §  1026.19(e)(3)(i) 
and  (ii). 

(B)  If  the  amount  disclosed  under 
paragraph  (e)(2)(i)  of  this  section  is  ' 
equal  to  the  amount  disclosed  under 
paragraph  (e)(2)(ii)  of  this  section,  a 
statement  of  that  fact. 

(3)  Closing  costs  paid  before  closing. 
Labeled  “Closing  Costs  Paid  Before 
Closing;” 

(i)  Under  the  subheading  “Loan 
Estimate,”  the  amount  of  $0; 

(ii)  Under  the  subheading  “Final,” 
any  amoimt  designated  as  borrower- 
paid  before  closing  under  paragraph 

(h) (2)  of  this  section,  disclosed  as  a 
positive  number;  and 

(iii)  Disclosed  more  prominently  than 
the  other  disclosures  under  this 
paragraph  (e)(3)(i)  and  (ii)  of  this 
section,  under  the  subheading  “Did  this 
change?”: 

(A)  If  the  amount  disclosed  under 
paragraph  (e)(3)(ii)  of  this  section  is 
different  than  the  amount  disclosed 
under  paragraph  (e)(3)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding),  a  statement  of  that  fact  along 
with  a  statement  that  the  consumer 
included  the  closing  costs  in  the  loan 
amount,  which  increased  the  loan 
amount;  or 

(B)  If  the  amount  disclosed  under 
paragraph  (e)(3)(ii)  of  this  section  is 


equal  to  the  amount  disclosed  under 
paragraph  (e)(3)(i)  of  this  section,  a 
statement  of  that  fact. 

(4)  Payoffs  and  payments.  Labeled 
“Total  Payoffs  and  Payments,” 

(i)  Under  the  subheading  “Loan 
Estimate,”  the  total  payoffs  and 
payments  disclosed  on  the  Loan  , 
Estimate  under  §  1026.37(h)(2)(iii); 

(ii)  Under  the  subheading  “Final,”  the 
total  amount  of  payoffs  and  payments 
made  to  third  parties  not  otherwise 
disclosed  pursuant  to  paragraph 
(t)(5)(vii)(B)  of  this  section,  to  the  extent 
known,  disclosed  as  a  negative  number; 

(iii)  Disclosed  more  prominently  than 
the  other  disclosures  under  this 
paragraph  (e)(4)(i)  and  (ii),  under  the 
subheading  “Did  this  change?”: 

(A)  If  the  amount  disclosed  under 
paragraph  (e)(4)(ii)  of  this  section  is 
differMit  than  the  amount  disclosed 
under  paragraph  (e)(4)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding),  a  statement  of  that  fact  along 
with  a  reference  to  the  table  disclosed 
under  paragraph  (t)(5)(vii)(B)  of  this 
section;  or 

(B)  If  the  amount  disclosed  under  ' 
paragraph  (e)(4)(ii)  of  this  section  is 
equal  tothe  amount  disclosed  under 
paragraph  (e)(4)(i)  of  this  section,  a 
statement  of  that  fact. 

(5)  Cash  to  or  from  consumer.  Labeled 
“Cash  to  Close:” 

(i)  Under  the  subheading  “Loan 
Estimate,”  the  estimated  cash  to  close 
on  the  Loan  Estimate  together  with  the 
statement  of  whether  the  estimated 
amount  is  due  from  or  to  the  consumer 
as  disclosed  under  §  1026.37(h)(2)(iv): 

(ii)  Under  the  subheading  “Final,”  the 
amount  due  from  or  to  the  consumer, 
calculated  by  the  sum  of  the  amounts 
disclosed  under  paragraphs  (e)(l)(ii), 
(e)(2)(ii),  (e)(3)(ii),  and  (e)(4)(ii)  of  this 
section,  disclosed  as  a  positive  number, 
together  with  a  statement  of  whether  the 
disclosed  amount  is  due  from  or  to  the 
consumer. 

(6)  Closing  costs  financed.  Labeled 
“Closing  Costs  Financed  (Paid  from, 
your  Loan  Amount),”  the  sum  of  the 
amounts  disclosed  under  paragraphs 
(e)(l)(ii)  and  (e)(4)(ii)  of  this  section,  but 
only  to  the  extent  that  the  sum  is  greater 
than  zero  and  less  than  or  equal  to  the 
sum  disclosed  under  paragraph  (h)(1)  of 
this  section  minus  the  sum  disclosed 
under  paragraph  (h)(2)  of  this  section 
designated  borrower-paid  before 
closing. 

(f)  Closing  cost  details;  loan  costs^ 
Under  the  master  heading  “Closing  Cost 
Details”  with  columns  stating  whether 
the  charge  was  borrower-paid  at  or 
before. closing,  seller-paid  at  or  before 
closing,  or  paid  by  others,  all  loan  costs 
associated  with  the  transaction,  listed  in 


a  table  under  the  heading  “Loan  Costs.” 
The  table  shall  contain  the  items  and 
amounts  listed  under  four  subheadings, 
described  in  paragraphs  (f)(1)  through 
(5)  of  this  section. 

(1)  Origination  charges.  Under  the 
subheading  “Origination  Charges,”  and 
in  the  applicable  columns  as  described 
ift  paragraph  (f)  of  this  section,  an 
itemization  of  each  amount  paid  for 
charges  described  in  §  1026.37(f)(1),  the 
amount  of  compensation  paid  by  the 
creditor  to  a  third-party  loan  originator 
along  with  the  name  of  the  loan 
originator  ultimately  receiving  the 
payment,  and  the  total  of  all  such 
itemized  amounts  that  are  designated 
borrower-paid  at  or  before  closing. 

(2)  Services  borrower  did  not  shop  for. 
Under  the  subheading  “Services 
Borrower  Did  Not  Shop  For”  and  in  the 
applicable  columns  as  described  in 
paragraph  (f)  of  this  section,  an 
itemization  of  the  services  and 
corresponding  costs  for  each  of  the 
settlement  services  required  by  the 
creditor  for  which  the  consumer  did  not 
shop  in  accordance  with 

§  1026.19(e)(l)(vi)(A)  and  that  are 
provided  by  persons  other  than  the 
creditor  or  mortgage  broker,  the  name  of 
the  person  ultimately  receiving  the 
payment  for  each  such  amount,  and  the 
total  of  all  such  itemized  amounts  that 
are  designated  borrower-paid  at  or 
before  closing.  Items  that  were  disclosed 
pursuant  to  §  1026.37(f)(3)  must  be 
disclosed  under  this  paragraph  (f)(2)  if 
the  consumer  was  provided  a  wrritten 
list  of  settlement  service  providers 
under  §  1026.19(e)(l)(vi)(C)  and  the 
consumer  selected  a  settlement  service 
provider  contained  on  that  written  list. 

(3)  Services  borrower  did  shop  for. 
Under  the  subheading  “Services 
Borrower  Did  Shop  For”  and  in  the 
applicable  column  as  described  in 
paragraph  (f)  of  this  section,  an 
itemization  of  the  services  and 
corresponding  costs  for  each  of  the 
settlement  se^ices  required  by  the 
creditor  for  which  the  consumer 
shopped  in  accordance  with 

§  1026.19(e)(l)(vi)(A)  and  that  are 
provided  by  persons  other  than  the 
creditor  or  mortgage  broker,  the  name  of 
the  person  ultimately  receiving  the 
payment  for  each  such  amount,  and  the 
total  of  all  such  itemized  costs  that  are 
designated  borrower-paid  at  or  before 
closing.  Items  that  were  disclosed 
pursuant  to  §  1026.37(f)(3)  must  be 
disclosed  under  this  paragraph  (f)(3)  if 
the  consumer  was  provided  a  written 
list  of  settlement  service  providers 
under  §  1026.19(e)(l)(vi)(C)  emd  the 
consumer  did  not  select  a  settlem6nt 
service  provider  contained  on  that 
written  list. 
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(4)  Total  loan  costs.  Under  the 
subheading  “Total  Loan  Costs 
(Borrower-Paid),”  the  sum  of  the 
amounts  disclosed  as  borrower-paid 
pursuant  to  paragraph  (f)(5)  of  this 
section. 

(5)  Subtotal  of  loan  costs.  The  sum  of 
loan  costs,  calculated  by  totaling  the 
amounts  described  in  paragraphs  (f)(1) 
through  (3)  of  this  section  for  costs 
designated  borrower-paid  at  or  before 
closing,  labeled  “Loan  Costs  Subtotals.” 

(g)  Closing  cost  details;  other  costs. 
Under  the  master  heading  “Closing  Cost 
Details”  disclosed  pursuant  to 
paragraph  (f)  of  this  section,  with 
columns  stating  whether  the  charge  was 
borrower-paid  at  or  before  closing, 
seller-paid  at  or  before  closing,  or  paid 
by  others,  all  costs  in  connection  with 
the  transaction,  other  than  those 
disclosed  under  paragraph  (f)  of  this 
section,  listed  in  a  table  with  a  heading 
disclosed  as  “Other  Costs.”  The  table 
shall  contain  the  items  and  amounts 
listed  under  five  subheadings,  described 
in  paragraphs  (g)(1)  through  (6)  of  this 
section. 

(1)  Taxes  and  other  government  fees. 
Under  the  subheading  “Taxes  and  Other 
Government  Fees,”  and  in  the 
applicable  column  as  described  in 
paragraph  (g)  of  this  section,  an 
itemization  of  each  amount  that  is 
expected  to  be  paid  to  State  and  local 
governments  for  taxes  and  government 
fees  and  the  total  of  all  such  itemized 
amounts  that  are  designated  borrower- 
paid  at  or  before  closing,  as  follows: 

(1)  Recording  fees  and  the  amounts 
paid  in  the  applicable  columns;  and 

(ii)  An  itemization  of  transfer  taxes, 
with  the  name  of  the  government  entity 
assessing  the  transfer  tax. 

(2)  Prepaids.  Under  the  subheading 
“Prepaids”  and  in  the  applicable 
column  as  described  in  paragraph  (g)  of 
this  section,  an  itemization  of  each 
amount  for  charges  described  in 

§  1026.37(g)(2),  the  name  of  the  person 
ultimately  receiving  the  payment  or 
government  entity  assessing  the 
property  tax,  provided  that  the  person 
ultimately  receiving  the  payment  need 
not  be  disclosed  for  the  disclosure 
required  by  §  1026.37(g)(2)(iii)  when 
disclosed  pursuant  to  this  paragraph, 
and  the  total  of  all  such  itemized 
amounts  that  are  designated  borrower- 
paid  at  or  before  closing. 

(3)  Initial  escrow  payment  at  closing. 
Under  the  subheading  “Initial  escrow 
payment  at  closing”  and  in  the 
applicable  column  as  described  in 
paragraph  (g)  of  this  section,  an 
itemization  of  each  amount  for  charges 
described  in  §  1026.37(g)(3),  the 
applicable  aggregate  adjustment 
pursuant  to  12  CFR  1024.17(d)(2)  along 


with  the  label  “aggregate  adjustment,” 
and  the  total  of  all  such  itemized 
amounts  that  are  designated  borrower- 
paid  at  or  before  closing. 

(4)  Other.  Under  the  subheading 
“Other”  and  in  the  applicable  column 
as  described  in  paragraph  (g)  of  this 
section,  an  itemization  of  each  amount 
for  charges  in  connection  with  the 
transaction  that  are  in  addition  to  the 
charges  disclosed  under  paragraphs  (f) 
and  (g)(1)  through  (3)  for  services  that 
are  required  or  obtained  in  the  real 
estate  closing  by  the  consumer,  the 
seller,  or  other  party,  the  name  of  the 
person  ultimately  receiving  the 
payment,  and  the  total  of  all  such 
itemized  amounts  that  are  designated 
borrower-paid  at  or  before  closing. 

(1)  For  any  cost  that  is  a  component 
of  title  insurance  services,  the 
introductory  description  “Title  — ”  shall 
appear  at  the  beginning  of  the  label  for 
that  actual  cost. 

(ii)  The  parenthetical  description 
“(optional)”  shall  appear  at  the  end  of 
the  label  for  costs  designated  borrower- 
paid  at  or  before  closing  for  any 
premiums  paid  for  separate  insurance, 
warranty,  guarantee,  or  event-coverage 
products. 

(5)  Total  other  costs.  Under  the 
subheading  “Total  Other  Costs,  v  iV 
(Borrower-Paid),”  the  sum  of  the  ! 
amounts  disclosed  as  borrower-paid 
pursuant  to  paragraph  (g)(B)  of  this 
section. 

(6)  Subtotal  of  costs.  The  sum  of  other 
costs,  calculated  by  totaling  the  costs 
disclosed  in  paragraphs  (g)(1)  through 
(4)  of  this  section  designated  borrower- 
paid  at  or  before  closing,  labeled  “Other 
Costs  Subtotals.” 

(h)  Closing  cost  totals.  (1)  The  sum  of 
the  costs  disclosed  as  borrower-paid 
pursuant  to  paragraph  (h)(2)  of  this 
section  and  the  amount  disclosed  in 
paragraph  (h)(3)  of  this  section,  under 
the  subheading  “Total  Closing  Costs 
(Borrower-Paid) .  ’  ’ 

(2)  The  sum  of  the  amounts  disclosed 
in  paragraphs  (f)(5)  and  (g)(6)  of  this 
section,  designated  borrower-paid  at  or 
before  closing,  and  the  sum  of  the  costs 
■designated  seller-paid  at  or  before 
closing  or  paid  by  others  disclosed 
pursuant  to  paragraphs  (f)  and  (g)  of  this 
section,  labeled  “Closing  Costs 
Subtotals.” 

(3)  The  amount  described  in 

§  1026.37(g)(6)(ii)  as  a  negative  number, 
labeled  “Lender  Credits”  and 
designated  borrower-paid  at  closing, 
and  if  a  refund  is  provided  pursuant  to 
§  1026.19(f)(2)(v),  a  statement  that  this 
amount  includes  a  credit  for  an  amount 
that  exceeds  the  limitations  on  increases 
in  closing  costs  under  §  1026.19(e)(3), 


and  the  amount  of  such  credit  under 
§  1026.19(f)(2)(v). 

(4)  The  services  and  costs  disclosed 
pursuant  to  paragraphs  (f)  and  (g)  of  this 
section  on  the  Closing  Disclosure  shall 
be  labeled  using  terminology  that 
describes  the  item  disclosed,  in  a 
manner  that  is  consistent  with  the 
descriptions  or  prescribed  labels,  as 
applicable,  used  for  such  items  on  the 
Loan  Estimate  pursuant  to  §  1026.37. 

The  creditor  must  also  list  the  items  on 
the  Closing  Disclosure  in  the  same 
sequential  order  as  on  the  Loan  Estimate 
pursuant  to  §  1026.37. 

(i)  Calculating  cash  to  close.  In  a 
separate  table,  under  the  heading 
“Calculating  Cash  to  Close,”  together 
with  the  statement  “Use  this  table  to  see 
what  has  changed  from  your  Loanr 
Estimate”: 

(1)  Total  closing  costs,  (i)  Under  the 
subheading  “Loan  Estimate,”  the  “Total 
Closing  Costs”  disclosed  on  the  Loan 
Estimate  under  §  1026.37(h)(l)(i), 
labeled  using  that  term. 

(ii)  Under  the  subheading  “Final,”  the 
amount  disclosed  under  paragraph 
(h)(1)  of  this  section. 

(iii)  Under  the  subheading  “Did  this 

change?,”,  disclosed  more  prominently 
than  the  other  disclosures  under  this 
paragraph  (i)(l):  i  ''ij 

(Aj  If  the  amount  disclosed  under 
paragraph  (i)(l)(ii)  of  this  section  is 
different  than  the  amount  disclosed 
under  paragraph  (i)(l)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding):  ' 

(1)  A  statement  of  that  fact; 

(2)  If  the  difference  in  the  “Total 
Closing  Costs”  is  attributable  to 
differences  in  itemized  charges  that  are 
included  in  either  or  both  subtotals,  a 
statement  that  the  consumer  should  see 
the  total  loan  costs  and  total  other  costs 
subtotals  disclosed  under  paragraphs 
(f)(4)  and  (g)(5)  of  this  section  (together 
with  references  to  such  disclosures),  as 
applicable;  and 

(5)  If  the  increase  exceeds  the 
limitations  on  increases  in  closing  costs 
under  §  1026.19(e)(3),  a  statement  that 
such  increase  exceeds  the  legal  limits  by 
the  dollar  amount  of  the  excess,  and  if 
any  refund  is  provided  pursuant  to 
§  1026.19(f)(2)(v),  a  statement  directing 
the  consumer  to  the  disclosure  required 
under  paragraph  (h)(3)  of  this  section.  - 
Such  dollar  amount  shall  equal  the  sum 
total  of  all  excesses  of  the  limitations  on 
increases  in  closing  costs  under 
§  1026.19(e)(3),  taking  into  account  the 
(^fferent  methods  of  calculating 
excesses  of  the  limitations  on  increases 
in  closing  costs  under  §  1026.19(e)(3)(i) 
and  (ii). 

(B)  If  the  amount  disclosed  under 
paragraph  (i)(l)(ii)  of  this  section  is 
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equal  to  the  amount  disclosed  under 
paragraph  (i)(l)(i)  of  this  section,  a 
statement  of  that  fact. 

(2)  Closing  costs  paid  before  closing. 

(i)  Under  the  subheading  "Loan 
Estimate,”  the  dollar  amount  “$0,” 
labeled  “Closing  Costs  Paid  Before 
Closing.” 

(ii)  Under  the  subheading  “Final,”  the 
amount  of  “Total  Closing  Costs” 
disclosed  under  paragraph  (h)(2)  of  this 
section  and  designated  as  borrower-paid 
before  closing,  stated  as  a  negative 
number. 

(iii)  Under  the  subheading  “Did  this 
change?,”  disclosed  more  prominently 
than  the  other  disclosures  under  this 
paragraph  (i)(2): 

(A)  If  the  amount  disclosed  under 
paragraph  (i)(2)(ii)  of  this  section  is 
different  than  the  amount  disclosed 
under  paragraph  (i)(2)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding),  a  statement  of  that  fact,  along 
with  a  statement  that  the  consumer  paid 
such  amounts  prior  to  consummation  of 
the  transaction;  or 

(B)  If  the  amount  disclosed  under 

paragraph  (i)(2)(ii)  of  this  section  is 
equal  to  the  amount  disclosed  under 
paragraph  (i)(2^(i)  of  this  section,  a 
statement  of  -.>r- 

(3)  Closing  qQ§ts  financed^  (i)  Under 

the  subheading  Estiniate,!’  the  ,  g., 

amount  disclo$44:U^d^^  •  .  ; 

§  1026.37(h)(l)(ii),  labeled  “Closing 
Costs  Financed  (Paid  from  your  Lpqp 
Amount).”  ^  ■;  i  . 

(ii)  Under  the  subheading  “Final,”  the 
actual  amount  of  the  closing  costs  that 
are  to  be  paid  out  of  loan  proceeds,  if 
any,  stated  as  a  negative  number. 

(iii)  Under  the  subheading  “Did  this 
change?,”  disclosed  more  prominently 
than  the  other  disclosures  under  this 
paragraph  (i)(3): 

(A)  If  the  amount  disclosed  ander 
paragraph  (i)(3)(ii)  of  this  section  is 
different  than  the  amount  disclosed 
under  paragraph  (i)(3)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding),  a  statement  of  that  fact,  along 
with  a  statement  that  the  consumer 
included  the  closing  costs  in  the  loan 
amount,  which  increased  the  loan 
amount;  or 

(B)  If  the  amount  disclosed  under 
paragraph  (i)(3)(ii)  of  this  section  is 
equal  to  the  amount  disclosed  under 
paragraph  (i)(3)(i)  of  this  section,  a 
statement  of  that  fact. 

(4)  Down  payment/funds  from 
borrower,  (i)  Under  the  subheading 
“Loan  Estimate,”  the  amount  disclosed 
under  §  1026.37(h)(l)(iii),  labeled  * 
“Down  Payment/Funds  from  Borrower.” 
(ii)  Under  the  subheading  “Final”; 

(A)  In  a  transaction  that  is  a  purchase 
as  defined  in  §  1026.37(a)(9)(i),  the 


amount  of  the  difference  between  the 
purchase  price  of  the  property  and  the 
principal  amount  of  the  credit  extended, 
stated  as  a  positive  number,  labeled 
“Down  Payment/Funds  from  Borrower”; 
or 

(B)  In  a  transaction  other  than  the 
type  described  in  paragraph  (i)(4)(ii)(A) 
of  this  section,  the  “Funds  from 
Borrower”  as  determined  in  accordance 
with  paragraph  (i)(6)(iv)  of  this  section, 
labeled  “Down  Payment/Funds  from 
Borrower.” 

(iii)  Under  the  subheading  “Did  this 
change?,”  disclosed  more  prominently 
them  the  other  disclosures  under  this 
paragraph  (i)(4); 

(A)  If  the  amount  disclosed  under 
paragraph  (i)(4)(ii)  of  this  section  is 
different  than  the  amount  disclosed 
under  paragraph  (i)(4)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding),  a  statement  of  that  fact,  along 
with  a  statement  that  the  consumer 
increased  or  decreased  this  payment 
and  that  the  consumer  should  see  the 
details  disclosed  under  paragraph  (j)(l) 
or  (j)(2)  of  this  section,  as  applicable;  or 

(B)  If  the  amount  disclosed  under 
paragraph  (i)(4)(ii)  of  this  section  is*' 
equal  to  the  amount  disclosed  unddf 
paragraph  (i)(4)(i)  of  this  section,  a 
statemS^^WtfiatTadt;  ‘  ' 

(5)  (1)  Uhdfer  the  subheading 

“Load  Estimate,’' the  amount  disclosed 
under  §  ip26.37{h)(l)(iv),  labeled 
“Deposit.”  '  '  '  ■  ■ 

(ii)  Under  the  subheading  “Final,”  the 
amount  disclpsed  under  paragraph 
(j)(2)(ii)  of  this  section,  stated  as  a 
negative  number. 

(iii)  Under  the  subheading  “Did  this 
change?,”  disclosed  more  prominently 
than  the  other  disclosures  under  this 
paragraph  (i)(5): 

(A)  If  the  amount  disclosed  under 
paragraph  (i)(5)(ii)  of  this  section  is 
different  than  the  amount  disclosed 
under  paragraph  (ij(5)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding),  a  statement  of  that  fact,  along 
with  a  statement  that  the  consumer 
increased  or  decreased  this  payment,  as 
applicable,  and  that  the  consumer 
should  see  the  details  disclosed  under  ^ 
paragraph  (j)(2)(ii)  of  this  section;  or 

(B)  If  the  amount  disclosed  under 
paragraph  (i)(5)(ii)  of  this  section  is 
"equal  to  the  amount  disclosed  under 
paragraph  (i)(5)(i)  of  this  section,  a 
statement  of  that  fact. 

(6)  Funds  for  borrower,  (i)  Under  the 
subheading  “Loan  Estimate,”  the 
amount  disclosed  under 
§  1026.37(h)(l)(v),  labeled  “Funds  for 
Borrower.”  ^ 

(ii)  Under  the  subheading  “Final,”  the 
“Funds  for  Borrower,”  labeled  using 


that  term,  as  determined  in  accordance 
with  paragraph  (i)(6)(iv)  of  this  sectipn. 

(iii)  Under  the  subheading  “Did  this 
change?,”  disclosed  more  prominently 
than  the  other  disclosures  under  this 
paragraph  (i)(6): 

(A)  If  the  amount  disclosed  under 
paragraph  (i)(6)(ii)  of  this  section  is 
different  than  the  amount  disclosed 
under  paragraph  (i)(6)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding),  a  statement  of  that  fact,  along 
with  a  statement  that  the  consumer’s 
available  funds  from  the  loan  amount 
have  increased  or  decreased,  as 
applicable;  or 

(B)  If  the  amount  disclosed  under 
paragraph  (i)(6)(ii)  of  this  section  is 
equal  to  the  amount  disclosed  under 
paragraph  (i)(6)(i)  of  this  section,  a 
statement  of  that  fact. 

(iv)  The  “Funds  from  Borrower”  to  be 
disclosed  under  paragraph  (i)(4)(ii)(B)  of 
this  section  and  “Funds  for  Borrower” 
to  be  disclosed  under  paragraph  (i)(6)(ii) 
of  this  section  are  determined  by 
subtracting  the  principal  amount  of  the 
credit  extended  (excluding  any  amount 
disclosed  pursuant  to  paragraph  (i)(3)(ii) 
of  this  section)  from  the  total  amount  of 
all  existing, debt  being  satisfied  in  the 
real  estate  closing  and  disclpsed  under 
paragrafih '{jKlKvi)  elthis  sectiori  {except 
to  the  extent  the  satisfaction- tif  such  .  r 
existing  debt  is  disclosed  undet'  ;■ 
paragtaph{g).df  thiS'section).  ';!  liii;  ■  ^  -i 

(A)  If  the  calculation  undBt.this  / 
paragraph  (i)(6;Kiv)  (yields!  an  amountmiu. 
that  is  a  positive  number,  such  amount 
shall  be  disclosed  under  paragraph 
(i)(4Kii)(B)  of  this  section,  and  $0  shall 
be  disclosed  under  paragraph  (i)(6)(ii)  of 
this  section. 

(B)  If  the  calculation  under  this 
paragraph  (i)(6)(iv)  yields  an  amount 
that  is  a  negative  number,  such  amount 
shall  be  disclosed  under  paragraph 
(i)(6)(ii)  of  this  section,  stated  as  a 
negative  number,  and  $0  shall  be 
disclosed  under  paragraph  (i)(4)(ii)(B)  of 
this  section. 

(C)  If  the  calculation  under  this  • 
paragraph  (i)(6)(iv)  yields  $0,  $0  shall  be 
disclosed  under  paragraph  (i)(4)(ii)(B)  of 
this  section  and  under  paragraph 

(i) (6)(ii)  of  this  section. 

(7)  Seller  credits,  (i)  Under  the 
subheading  “Loan  Estimate,”  the 
amount  disclosed  under 
§  1026.37(h)(l)(vi),  labeled  “Seller 
Credits.” 

(ii)  Under  the  subheading  “Final,”  the 
amount  disclosed  under  paragraph 

(j) (2)(v)  of  this  section,  stated  as  a 
negative  number. 

fiii)  Under  the  subheading  “Did  this 
change?,”  disclosed  more  prominently 
than  the  other  disclosures  under  this 
paragraph  (i)(7): 
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(A)  If  the  amount  disclosed  under 
paragraph  (i)(7)(ii)  of  this  section  is 
different  than  the  amount  disclosed 
under  paragraph  (i)(7)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding),  a  statement  of  that  fact,  along 
with  a  statement  that  the  consumer 
should  see  the  details  disclosed  under 
paragraph  (j)(2)(v)  of  this  section:  or 

(B)  If  the  amount  disclosed  under 
paragraph  (i)(7)(ii)  of  this  section  is 
equal  to  the  amount  disclosed  under 
paragraph  (i)(7)(i)  of  this  section,  a 
statement  of  that  fact. 

(8)  Adjustments  and  other  credits,  (i) 
Under  the  subheading  “Loan  Estimate,” 
the  amount  disclosed  on  the  Loan 
Estimate  under  §  1026.37(h)(l)(vii) 
rounded  to  the  nearest  whole  dollar, 
labeled  “Adjustments  and  Other 
Credits.” 

(ii)  Under  the  subheading  “Final,”  the 
amount  equal  to  the  total  of  the  amounts 
disclosed  under  paragraphs  (j)(l)(v) 
through  (x)  of  this  section  reduced  by 
the  total  of  the  amounts  disclosed  under 
paragraphs  {j)(2){vi)  through  (xi)  of  this 
section. 

(iii)  Under  the  subheading  “Did  this 
change?,”  disclosed  more  prominently 
than  the  other  disclosures  under  this 
paragr^h  (i)(8): 

(A)  If the  amount  disclosed  under 
paragraph  (i)(8)(ii)  of  this  section  is 
different  than  the  amount  disclosed 
under  paragraph  (i)(8)(i)  of  this  section 
(unless  the  difference  is  due  to 
rounding),  a  statement  of  that  fact,  along 
with  a  statement  that  the  consumer 
should  see  the  details  disclosed  under 
paragraphs  (j)(l)(v)  through  (x)  and 
(j)(2)(vi)  through  (xi)  of  this  section;  or 

(B)  If  the  amount  disclosed  under 
paragraph  (i)(8)(ii)  of  this  section  is 
equal  to  the  amount  disclosed  under 
paragraph  (i)(8)(i)  of  this  section,  a 
statement  of  that  fact. 

(9)  Cash  to  close,  (i)  Under  the 
subheading  “Loan  Estimate,”  the 
amount  disclosed  on  the  Loan  Estimate 
under  §  1026.37(h)(l)(viii),  labeled 
“Cash  to  Close”  and  disclosed  more 
prominently  than  the  other  disclosures 
under  this  paragraph  (i). 

(ii)  Under  the  subheading  “Final,”  the 
sum  of  the  amounts  disclosed  under 
paragraphs  (i)(l)  through  (i)(8)  of  this 
section  under  the  subheading  “Final,” 
and  disclosed  more  prominently  than 
the  other  disclosures  under  this  * 
paragraph  (i). 

(j)  Summary  of  borrower’s 
transaction.  Under  the  heading 
“Summaries  of  Transactions,”  with  a 
statement  to  “Use  this  table  to  see  a 
summary  of  your  transaction,”  two 
separate  tables  are  disclosed.  The  first 
table  shaill  include,  under  the 
subheading  “Borrower’s  Transaction,” 


the  following  information  and  shall 
satisfy  the  following  requirements: 

(1)  Itemization  of  amounts  due  from 
borrower,  (i)  The  total  amount  due  fi-om 
the  consumer  at  closing,  calculated  as 
the  sum  of  items  required  to  be  • 
disclosed  by  paragraph  (j)(l)(ii)  through 
(x)  of  this  section,  excluding  items  paid 
from  funds  other  than  closing  funds  as 
described  in  paragraph  (j)(4)(i)  of  this 
section,  labeled  “Due  from  Borrower  at 
Closing”: 

(ii)  The  amount  of  the  contract  sales 
price  of  the  property  being  sold  in  a 
purchase  real  estate  transaction, 
excluding  the  price  of  any  tangible 
personal  property  if  the  consumer  and 
seller  have  agreed  to  a  separate  price  for 
such  items,  labeled  “Sale  Price* of 
Property”: 

(iii)  The  amount  of  the  sales  price  of 
any  tangible  personal  property  excluded 
from  the  contract  sales  price  pursuant  to 
paragraph  (j)(l)(ii)  of  this  section, 
labeled  “Sale  Price  of  Any  Personal 
Property  Included  in  Sale”; 

(iv)  The  total  amount  of  closing  costs 
disclosed  that  are  designated  borrower- 
paid  at  closing,  calculated  pursuant  to 
paragraph  (h)(2)  of  this  section,  labeled 
“Closing  Costs  Paid  at  Closing”; 

(v)  A  description  and  the  amount  of 
any  additional  items  that  the  seller  has 
paid  prior  to  the  real  estate  closing,  but 
reimbursed  by  the  consumer  at  the  real 
estate  closing,  and  a  description  and  the 
amount  of  any  other  items  owed  by  the 
consumer  at  the  real  estate  closing  not 
otherwise  disclosed  pursuant  to 
paragraph  (f),  (g),  or  (j)  of  this  section: 

(vi)  Tne  description  “Adjustments  for 
Items  Paid  by  Seller  in  Advance”: 

(vii)  The  prorated  amount  of  any 
prepaid  taxes  due  from  the  consumer  to 
reimburse  the  seller  at  the  real  estate 
closing,  and  the  time  period 
corresponding  to  that  amount,  labeled 
“City/Town  Taxes”; 

(viii)  The  prorated  amount  of  any 
prepaid  taxes  due  from  the  consumer  to 
reimburse  the  seller  at  the  real  estate 
closing,  and  the  time  period 
corresponding  to  that  amount,  labeled 
“County  Taxes”; 

(ix)  The  prorated  amount  of  any 
prepaid  assessments  due  from  the 
consumer  to  reimburse  the  seller  at  the 
real  estate  closing,  and  the  time  period 
corresponding  to  that  amount,  labeled 
“Assessments”;-  and 

(x)  A  description  and  the  amount  of 
any  additional  items  paid  by  the  seller 
prior  to  the  real  estate  closing  that  are 
due  from  the  consumer  at  the  real  estate 
closing. 

(2)  Itemization  of  amounts  already- 
paid  by  or  on  behalf  of  borrower,  (i)  The 
sum  of  the  amounts  disclosed  in  this 
paragraphs  (j)(2)(ii)  through  (xi)  of  this 


section,  excluding  items  paid  from 
funds  other  than  closing  funds  as 
described  in  paragraph  (j)(4)(i)  of  this 
section,  labeled  “Paid  Already  by  or  on 
Behalf  of  Borrower  at  Closing”; 

(ii)  Any  amount  that  is  paid  to  the 
seller  or  held  in  trust  or  escrow  by  sm 
attorney  or  other  party  under  the  terms 
of  the  agreement  for  the  sale  of  the 
property,  labeled  “Deposit”; 

(iii)  The  amount  of  the  consumer’s 
new  loan  amount  or  first  user  loan  as 
disclosed  pursuant  to  paragraph  (b)  of 
this  section,  labeled  “Loan  Amount”; 

(iv)  The  amount  of  any  existing  loans 
that  the  consumer  is  assuming,  or  any 
loans  subject  to  which  the  consumer  is 
talking  title  to  the  property,  labeled 
“Existing  Loan(s)  Assumed  or  Taken 
Subject  to”; 

(v)  The  total  amo'unt  of  money  that 
the  seller  will  provide  at  the  real  estate 
closing  as  a  lump  sum  not  otherwise 
itemized  to  pay  for  loan  costs  as 
determined  by  paragraph  (f)  of  this 
section  and  other  costs  as  determined  by 
paragraph  (g)  of  this  section  and  any 
other  obligations  of  the  seller  to  be  paid 
directly  to  the  consumer,  labeled  “Seller 
Credit”; 

(vi)  The  description  “Other  Credits,” 
together  with  a  description  and  amount 
of  other  items  paid  by  or  on  behalf  of 
the  consumer  and  not  otherwise 
disclosed  pursuant  to  paragraphs  (f),  (g), 
(h),  and  (j)(2)  of  this  section; 

(vii)  The  description  “Adjustments  for 
Items  Unpaid  by  Seller”; 

.  (viii)  The  prorated  amount  of  any 
unpaicf  taxes  due  from  the  seller  to 
reimburse  the  consumer  at  the  real 
estate  closing,  and  the  time  period 
corresponding  to  that  amount,  labeled 
”City/Towi»  Taxes”; 

(ix)  The  prorated  amount  of  any 
unpaid  taxes  due  from  the  seller  to 
reimburse  the  consumer  at  the  real 
estate  closing,  and  the  time  period 
corresponding  to  that  amount,  labeled 
“County  Taxes”; 

(x)  The  prorated  amount  of  any 
unpaid  assessments  due  from  the  seller 
to  reimburse  the  consumer  at  the  real 
estate  closing,  and  the  time  period 
corresponding  to  that  amount,  labeled 
“Assessments”;  and 

(xi)  A  description  and  the  amount  of 
any  additional  items  which  have  not  yet 
been  paid  and  which  the  consumer  is 
expected  to  pay  after  the  real  estate 
closing,  but  which  are  attributable  in 
part  to  a  period  of  time  prior  to  the  real 
estate  closing. 

(3)  Calculation  of  borrower’s 
transaction.  Under  the  label 
“Calculation”: 

(i)  The  amount  disclosed  pursuant  to 
paragraph  (j)(l)(i)  of  this  section,  labeled 
“Total  Due  from  Borrower  at  Closing”; 
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(ii)  The  amount  disclosed  pursuant  to 
paragraph  (j)(2)(i)  of  this  sectfon,  if  any, 
disclosed  as  a  negative  number,  labeled 
“Total  Paid  Already  by  or  on  Behalf  of 
Borrower  at  Closing”;  and 

(iii)  A  statement  that  the  disclosed 
amount  is  due  from  or  to  the  consumer, 
and  the  amount  due  from  or  to  the 
consumer  at  the  real  estate  closing, 
calculated  by  the  sum  of  the  amounts 
disclosed  under  paragraphs  (j)(3)(i)  and 

(ii)  of  this  section,  labeled  “Cash  to 
Close.” 

(4)  Items  paid  outside  of  closing 
funds,  (i)  Costs  that  are  not  paid  from 
closing  funds  but  that  would  otherwise 
be  disclosed  in  the  table  required 
pursuant  to  paragraph  (j)  of  this  section, 
should  be  marked  with  the  phrase  “Paid 
Outside  of  Closing”  or  the  abbreviation  t 
“P.O.C.”  and  include  ihe  name  of  the 
party  making  the  payment. 

(ii)  For  purposes  of  this  paragraph  (j), 
“closing  funds”  means  funds  collected 
and  disbursed  at  real  estate  closing. 

(k)  Summary'  of  seller’s  transaction. 
Under  the  heading  “Summaries  of 
Transactions”  required  by  paragraph  (j) 
of  this  section,  a  separate  table  under 
the  subheading  “Seller’s  Transaction,” 
that  includes  the  following  information 
emd  satisfies  the  following  requirements: 

(l)  Itemization  of  amounts  due  to 
seller,  (i)  The  total  amount  due  to  the 
seller  at  the  real  estate  closing, 
calculated  as  the  sum  of  items  required 
to  be  disclosed  pursuant  to  paragraphs 
(k)(l)(ii)  through  (ix)  of  this  section, 
excluding  items  paid  from  funds  other  , 
than  closing  funds  as  described  iif 
paragraph  (k)(4)(i)  of  this  section, 
labeled  “Due  to  Seller  at  Closing”; 

(ii)  The  amount  of  the  contract  sales 
price  of  the  property  being  scjd, 
excluding  the  price  of  any  tangible 
personal  property  if  the  consumer  and 
seller  have  agreed  to  a  separate  price  for 
such  items,  labeled  “Sale  Price  of 
Property”; 

(iii)  The  amount  of  the  sales  price  of 
any  tangible  personal  property  excluded 
from  the  contract  sales  price  pursuant  to 
paragraph  (k)(l)(ii)  of  this  section, 
labeled  “Sale  Price  of  Any  Personal 
Property  Included  in  Sale”; 

(iv)  A  description  and  the  amount  of 
other  items  paid  to  the  seller  by  the 
consumer  pursuant  to  the  contract  of 
sale  or  other  agreement,  such  as  charges 
that  were  not  disclosed  pursuant  to 

§  1026.37  on  the  Loan  Estimate  or  items 
paid  by  the  seller  prior  to  the  real  estate 
closing  but  reimbursed  by  the  consumer 
at  the  real  estate  closing; 

(v)  The  description  “Adjustments  for 
Items  Paid  by  Seller  in  Advance”; 

(vi)  The  prorated  amount  of  any 
prepaid  taxes  due  from  the  consumer  to 
reimburse  the  seller  at  the  real  estate 


closing,  and  the  time  period 
corresponding  to  that  amount,  labeled 
“City/Town  Taxes”; 

(vii)  The  prorated  amount  of  any 
prepaid  taxes  due  from  the  consumer  to 
refrnburse  the  seller  at  the  real  estate 
closing,  and  the  time  period 
corresponding  to  that  amount,  labeled 
“County  Taxes”; 

(viii)  The  prorated  amount  of  any 
prepaid  assessments  due  from  the 
consumer  to  reimburse  the  seller  at  the 
real  estate  closing,  and  the  time  period 
corresponding  to  that  amount,  labeled 
“Assessments”;  and 

(ix)  A  description  and  the  amount  of 
additional  items  paid  by  the  seller  prior 
to  the  real  estate  closing  that  are 
reimbursed  by  the  consumer  at  the  real 
estate  closing. 

(2)  Itemization  of  amounts  due  from 
seller,  (i)  The  total  amount  due  from  the 
seller  at  the  real  estate  closing, 
calculated  as  the  sum  of  items  required 
to  be  disclosed  pursuant  to  paragraphs 
(k)(2)(ii)  through  (xiii)  of  this  section, 
excluding  items  paid  from  funds  other 
than  closing  funds  as  described  in 
paragraph  (k)(4)(i)  of  this  section, 
labeled  “Due  from  Seller  at  Closing”; 

(ii)  The  amount  of  any  excess  deposit 
disbursed  to  the  seller  prior  to  the  real 
estate  closing,  labeled  “Excess  Deposit”; 

(iii)  The  amount  of  closing  costs 
designated  seller-paid  at  closing 
disclosed  pursuant  to  paragraph  (h)(2) 
of  this  section,  labeled  “Closing  Costs 
Paid  at  Closing”; 

(iv)  The  amount  of  any  existing  loans 
that  the  consumer  is  assuming,  or  any 
loans  subject  to  which  the  consumer  is 
taking  title  to  the  property,  labeled 
“Existing  Loan(s)  Assumed  or  Taken 
Subject  to”; 

(v)  The  amount  of  any  loan  secured  by 
a  second  lien  on  the  property  that  will 
be  paid  off  as  part  of  the  real  estate 
closing,  labeled  “Payoff  of  First 
Mortgage  Loan”; 

(vi)  The  amount  of  any  loan  secured 
by  a  first  lien  on  the  property  that  will 
be  paid  off  as  part  of  the  real  estate 
closing,  labeled  “Payoff  of  Second 
Mortgage  Loan”; 

(vii)  The  total  amount  of  money  that 
the  seller  will  provide  at  the  real  estate 
closing  as  a  lump  sum  not  otherwise 
itemized  to  pay  for  loan  costs  as 
determined  by  paragraph  (f)  of  this 
section  and  other  costs  as  determined  by 
paragraph  (g)  of  this  section  and  any 
other  obligations  of  the  seller  to  be  paid 
directly  to  the  consumer,  labeled  “Seller 
Credit”; 

(viii)  A  description  and  amount  of  any 
and  all  other  obligations  required  to  be 
paid  by  the  seller  at  the  real  estate 
closing,  including  any  lieh-related 
payoffs,  fees,  or  obligations; 


(ix)  The  description  “Adjustments  for 
Items  Unpaid  by  Sellei*”; 

(x)  The  prorated  amount  of  any 

unpaid  taxes  due  from  the  seller  to 
reimburse  the  consumer  at  the  real 
estate  closing,  and  the  time  period 
corresponding  to  that  amount,  labeled 
“City/Town  Taxes”;  * 

(xi)  The  prorated  amount  of  any 
unpaid  taxes  due  from  the  seller  to  the 
consumer  at  the  real  estate  closing,  and 
the  time  period  corresponding  to  that 
amount,  labeled  “County  Taxes”; 

(xii)  The  prorated  amount  of  any 
unpaid  assessments  due  from  the  seller 
to  reimburse  the  consumer  at  the  real 
estate  closing,  and  the  time  period 
corresponding  to  that  amount,  labeled 
“Assessments”;  and 

(xiii)  A  description  and  the  amount  of 
any  additional  items  which  have  not  yet 
been  paid  and  which  the  consumer  is 
expected  to  pay  after  the  real  estate 
closing,  but  which  are  attributable  in 
part  to  a  period  of  time  prior  to  the  real 
estate  closing. 

(3)  Calculation  of  seller’s  transaction. 
Under  the  label  “Calculation”: 

(i)  The  amount  described  in  paragraph 
(k)(l)(i)  of  this  section,  labeled  “Total 
Due  to  Seller  at  Closing”; 

(ii)  The  amount  described  in 
paragraph  (k)(2)(i)  of  this  section, 
disclosed  as  a  negative  number,  labeled 
“Total  Due  from  Seller  at  Closing”;  and 

(iii)  A  statement  that  the  disclosed 
amount  is  due  from  or  to  the  seller,  and 
the  amount  due  from  or  to  the ^ller  at 
closing,  calculated  by  the  sum  of  the 
amounts  disclosed  pursuant  to 
paragraphs  (k)(3)(i)  and  (ii)  of  this 
sectioq*  labeled  “Cash.” 

(4)  Items  paid  outside  of  closing 
funds,  (i)  Charges  that  are  not  paid  from 
closing  funds  but  that  would  otherwise 
be  disclosed  in  the  table  described  in 
paragraph  (k)  of  this  section,  should  be 
marked  with  the  phrase  “Paid  Outside 
of  Closing”  or  the  acronym  “P.O.C.”  and 
include  a  statement  of  the  party  making 
the  payment. 

(ii)  For  purposes  of  this  paragraph  (k), 
“closing  funds”  are  defined  as  funds 
collected  and  disbursed  at  real  estate 
closing. 

(1)  Loan  disclosures.  Under  the  master 
heading  “Additional  Information  About 
This  Loan”  and  under  the  heading 
“Loan  Disclosures”: 

(1)  Assumption.  Under  the 
subheading  “Assumption,”  the 
information  required  by  §  1026.37(m)(2). 

(2)  Demand  feature.  Under  the 
subheading  “Demand  Feature,”  a 
statement  of  whether  the  legal 
obligation  permits  the  creditor  to 
demand  early  repayment  of  the  loan 
and,  if  the  statement  is  affirmative,  a 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


80127 


reference  to  the  note  or  other  loan 
contract  for  details. 

(3)  Late  payment.  Under  the 
subheading  “Late  Payment,”  the 
information  required  by  §  1026.37(m)(4). 

(4)  Negative  amortization.  Under  the 
subheading  “Negative  Amortization 
(Increase  in  Loan  Amount),”  a  statement 
of  whether  the  regular  periodic 
payments  may  cause  the  principal 
balance  to  increase. 

(i)  If  the  regular  periodic  payments  do 
not  cover  all  of  the  interest  due,  the 
creditor  must  provide  a  statement  that 
the  principal  balance  will  increase,  such 
balance  will  likely  .become  larger  than 
the  original  loan  amount,  and  increases 
in  such  balance  lower  the  consumer’s 
equity  in  the  property. 

(ii)  If  the  consumer  may  make  regular 
periodic  payments  that  do  not  cover  all 
of  the  interest  due,  the  creditor  must 
provide  a  statement  that,  if  the 
consumer  chooses  a  monthly  payment 
option  that  does  not  cover  all  of  the 
interest  due,  the  principal  balance  may 
become  larger  than  the  original  loan 
amount  and  the  increases  in  the 
principal  balance  lower  the  consumer’s 
equity  in  the  property. 

(5)  Partial  payment  policy.  Under  the 
subheading  “Partial  Payments”: 

(i)  If  periodic  payments  that  are  less 
than  the  full  amount  due  are  accepted, 
a  statement  that  the  creditor,  using  the 
term  “lender,”  may  accept  partial 
payments  and  apply  sucb  payments  to 
the  consumer’s  loan; 

(ii)  If  periodic  payments  that  are  less 
than  the  full  amount  due  are  accepted^ 
but  not  applied  to  a  consumer’s  loan 
until  the  consumer  pays  the  remainder 
of  the  full  amount  due,  a  statement  that 
the  creditor,  using  the  term  “lender,” 
may  hold  partial  payments  in  a  separate 
account  until  the  consumer  pays  the 
remainder  of  the  payment  and  then 
apply  the  full  periodic  payment  to  the 
consumer’s  loan; 

(iii)  If  periodic  payments  that  are  less 
than  the  fidl  amount  due  are  not 
accepted,  a  statement  that  the  creditor, 
using  the  term  “lender,”  does  not  accept 
any  partial  payments;  and 

(iv)  A  statement  that,  if  the  loan  is 
sold,  the  new  creditor,  using  the  term 
“lender,”  may  have  a  different  policy. 

(6)  Security  interest.  Under  the 
subheading  “Security  Interest,”  a 
statement  that  the  consumer  is  granting 
a  security  interest  in  the  property 
securing  the  transaction,  the  property  < 
address  including  a  zip  code,  and  a 
statement  that  the  consumer  may  lose 
the  property  if  the  consumer  does  not 
make  the  required  payments  or  satisfy 
other  requirements  under  the  legal 
obligation. 


(7)  Escrow  account.  Under  the 
subheading  “Escrow  Account”: 

(i)  Under  the  reference  “For  now,”  a 
statement  that  an  escrow  account  may 
also  be  called  an  impound  or  trust 
account,  a  statement  of  whether  the 
creditor  has  established  or  will 
establish,  at  or  before  consummation,  an 
escrow  account  in  connection  with  the 
transaction  for  the  costs  that  will  be 
paid  using  escrow  account  funds 
described  in  paragraph  (l)(7)(i)(A)(J)  of 
this  section: 

(A)  A  statement  that  the  creditor  may 
be  liable  for  penalties  and  interest  if  it 
fails  to  make  a  payment  for  any  cost  for 
which  the  escrow  account  is 
established,  a  statement  that  the 
consumer  would  have  to  pay  such  costs 
directly  in  the  absence  of  the  escrow 
account,  and  a  table,  titled  “Escrow” 
that  contains,  if  an  escrow  account  is  or 
will  be  established,  an  itemization  of  the 
following: 

(1)  The  total  amount  the  consumer 
will  be  required  to  pay  into  an  escrow 
account  over  the  first  year  after 
consummation  for  payment  of  the 
charges  described  in  §  1026.37(c)(4)(ii), 
labeled  “Escrowed  Property  Costs  over 
Year  1,”  together  with  a  descriptive 
name  of  each  such  charge,  calculated  as 
the  amount  disclosed  under  paragraph 
(l)(7)(i)(A)(4)  of  this  section  multiplied 
by  the  number  of  periodic  payments 
scheduled  to  be  made  to  the  escrow 
account  during  the  first  year  after 
consummation: 

(2)  The  estimated  amount  the 
consumer  is  likely  to  pay  during  the 
first  year  after  consummation  for 
charges  described  in  §  1026.37(c)(4)(ii) 
that  are  known  to  the  creditor  and  that 
will  not  be  paid  using  escrow  account 
funds,  labeled  “Non-Escrowed  Property 
Costs  over  Year  1,”  together  with  a 
descriptive  name  of  each  such  charge 
and  a  statement  that  the  consumer  may 
have  to  pay  other  costs  that  are  not 
listed; 

(3)  The  total  amount  disclosed 
pursuemt  to  paragraph  (g)(3)  of  this 
section,  a  statement  that  the  payment  is 
a  cushion  for  the  escrow  account, 
labeled  “Initial  Escrow  Payment,”  and  a 
reference  to  the  information  disclosed 
pursuant  to  paragraph  (g)(3)  of  this 
section: 

(4)  The  amount  the  consumer  will  be 
required  to  pay  into  the  escrow  account 
with  each  periodic  payment  during  the 
first  year  after  consummation  for 
payment  of  the  charges  described  in 

§  1026.37(c)(4)(ii),  labeled  “Monthly 
Escrow  Payment.” 

(5)  A  creditor  complies  with  the 

requirements  of  paragraphs  ♦ 

(l)(7)(i)(A)(J)  and  (l)(7)(i)(A)(4)  of  this 
section  if  the  creditor  bases  the 


numerical  disclosures  required  by  those 
paragraphs  on  amounts  derived  from  the 
escrow  account  analysis  required  under 
Regulation  X,  12  CFR  1024.17. 

(B)  A  statement  of  whether  the 
consumer  will  not  have  an  escrow 
account,  the  reason  why  an  escrow 
account  will  not  be  established,  a 
statement  that  the  consumer  must  pay 
all  property  costs,  such  as  taxes  and 
homeowner’s  insurance,  directly,  a 
statement  that  the  consumer  may 
contact  the-creditor  to  inquire  about  the 
availability  of  an  escrow  account,  and  a 
table,  titled  “No  Escrow,”  that  contains, 
if  an  escrow  account  will  not  be 
established,  an  itemization  of  the 
following: 

(1)  The  estimated  total  amount  the 
consumer  will  pay  directly  for  charges 
described  in  §  lQ26.37(c)(4)(ii)  during, 
the  first  year  after  consummation  that 
are  known  to  the  creditor  and  a 
statement  that,  without  an  escrow 
account,  the  consumer  must  pay  the 
identified  costs,  possibly  in  one  or  two 
large  payments,  labeled  “Property  Costs 
over  Year  1”;  and 

(2)  The  amount  of  any  fee  the  creditor 
imposes  on  the  consumer  for  not 
establishing  an  escrow  account  in 
connection  with  the  transaction,  labeled 
“Escrow  Waiver  Fee.’’ 

(ii)  Under  the  reference  “In  the 
future”: 

(A)  A  statement  that  the  consumer’s 
property  costs  may  change  and  that,  as 

a  result,  the  consumer’s  escrow  payment 
may  change; 

(B)  A  statement  that  the  consumer 
may  be  able  to  cancel  any  escrow 
account  that  has  been  established,  but 
that  the  consumer  is  responsible  for 
directly  paying  all  property  costs  in  the 
absence  of  an  escrow  account;  and 

(C)  A  description  of  the  consequences 
if  the  consumer  fails  to  pay  property 
costs,  including  the  actions  that  a  State 
or  local  government  may  take  if 
property  taxes  are  not  paid  and  the 
actions  the  creditor  may  take  if  the 
consumer  does  not  pay  some  or  all 
property  costs,  such  as  adding  amounts 
to  tbe  loan  balance,  adding  an  escrow 
account  to  the  loan,  or  purchasing  a 
property  insurance  policy  on  the 
consumer’s  behalf  that  may  be  more 
expensive  and  provide  fewer  benefits 
than  what  the  consumer  could  obtain 
directly. 

(m)  Adjustable  payment  table.  Under 
the  master  heading  “Addition^ 
Information  About  This  Loan”  required 
by  paragraph  (1)  of  this  section,  and 
under  the  beading  “Adjustable  Payment 
(AP)  Table,”  the  table  required  to  be 
disclosed  by  §  1026. 37(i). 

(n)  Adjustable  interest  rate  table. 
Under  the  master  heading  “Additional 


80128  Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


Information  About  This  Loan”  required 
by  paragraph  (1)  of  this  section,  and 
under  the  heading  “Adjustable  Interest 
Rate  (AIR)  Table,”  the  table  required  to 
be  disclosed  by  §  1026.37(j). 

(o)  Loan  calculations.  In  a  separate 
table  under  the  heading  “Loan 
Calculations”: 

(1)  Total  of  payments.  The  “Total  of 
Payments,”  using  that  term  and 
expressed  as  a  dollar  amount,  and  a 
statement  that  the  disclosure  is  the  total 
the  consumer  will  have  paid^fter 
making  all  payments  of  principal, 
interest,  mortgage  insurance,  and  loan 
costs,  as  scheduled. 

(2)  Finance  charge.  The  “Finance 
Charge,”  using  that  term  and  expressed 
as  a  dollar  amount,  and  the  following 
statement:  “The  dollar  amount  the  loan 
will  cost  you.”  The  disclosed  finance 
charge  and  other  disclosures  affected  by 
the  disclosed  financed  charge  (including 
the- amount  financed  and  the  annual 
percentage  rate)  shall  be  treated  as 
accurate  if  the  amount  disclosed  as  the 
finance  charge: 

(i)  Is  understated  by  no  more  than 
$100;  or 

(ii)  Is  greater  than  the  amount 
required  to  be  disclosed. 

(3)  Amount  financed.  The  “Amount 
Financed,”  using  that  term  and 
expressed  as  a  dollar  amount,  and  the 
following  statement:  “The  loan  amount 
available  after  paying  your  upfront 
finance  charge.” 

(4)  Annual  percentage  rate.  The 
“Annual  Percentage  Rate,”  using  that 
term  and  the  abbreviation  “APR”  and 
expressed  as  a  percentage,  and  the 
following  statement:  “Your  costs  over 
the  loan  term  expressed  as  a  rate.  This 
is  not  your  interest  rate.” 

(5)  Total  interest  percentage.  The 
“Total  Interest  Percentage,”  using  that 
term  and  the  abbreviation  “TIP”  and 
expressed  as  a  percentage,  and  the 
following  statement:  “The  total  amount 
of  interest  that  you  will  pay  over  the 
loan  term  as  a  percentage  of  your  loan 
amount.” 

(p)  Other  disclosures.  Under  the 
heading  “Other  Disclosures”: 

(1)  Appraisal.  For  transactions  subject 
to  15  U.S.C.  1639h  or  1691(e),  as 
implemented  in  this  part  or  Regulation 
B,  12  CFR  part  1002’,  respectively,  under 
the  subheading  “Appraisal,”  that: 

(i)  If  there  was  an  appraisal  of  the 
property  in  connection  with  the  loan, 
the  creditor  is  required  to  provide  the 
consumer  with  a  copy  at  no  additional 
cost  to  the  consumer  at  least  three  days 
prior  to  consummation;  and 

(ii)  If  the  consumer  has  not  yet 
received  a  copy  of  the  appraisal,  the 
consumer  should  contact  the  creditor 


using  the  information  disclosed 
pursuant  to  paragraph  (r)  of  this  section. 

(2)  (Jontract  details.  A  statement  that 
the  consumer  should  refer  to  the 
appropriate  loan  document  and  security 
instrument  for  information  about 
nonpayment,  what  constitutes  a  default 
under  the  legal  obligation, 
circumstances  under  which  the  creditor 
may  accelerate  the  maturity  of  the 
obligation,  and  prepayment  rebates  and 
penalties,  under  the  subheading 
“Contract  Details.” 

(3)  Liability  after  foreclosure.  A  brief 
statement  of  whether,  and  the 
conditions  under  which,  the  consumer 
may  remain  responsible  for  any 
deficiency  after  foreclosure  under 
applicable  State  law,  a  brief  statement 
that  certain  protections  may  be  lost  if 
the  consumer  refinances  or  incurs 
additional  debt  on  the  property,  and  a 
statement  that  the  consumer  should 
consult  an  attorney  for  additional 
information,  under  the  subheading 
“Liability  after  Foreclosure.” 

(4)  Refinance.  Under  the  subheading 
“Refinance,”  the  statement  required  by 
§  1026.37(m)(5). 

(5)  Tax  deductions.  Under  the 
subheading  “Tax  Deductions,”  a 
statement  that,  if  the  extension  of  credit 
exceeds  the  fair  market  valuer  of  the 
property,  the  interest  on  the  portion  of 
the  credit  extension  that  is  greater  than 
the  fair  market  value  of  the  ptoperty  is 
not  tax  deductible  for  Federal  income 
tax  purposes  and  a  statement  that  the 
consumer  should  consult  a  tax  adviser 
for  further  information. 

(q)  Questions  notice.  In  a  separate 
notice  labeled  “Questions?”: 

(1)  A  statement  directing  the 
consumer  to  use  the  contact  information 
disclosed  under  paragraph  (r)  of  this 
section  if  the  consumer  has  any 
questions  about  the  disclosures  required 
pursuant  to  §  1026.19(f); 

(2)  A  reference  to  the  Bureau’s  Web 
site  to  obtain  more  information  or  to 
submit  a  complaint;  and  the  link  or 
uniform  resource  locator  address  to  the 
Web  site:  www.consumerfinance.gov/ 
mortgage-closing;  and 

(3)  A  prominent  question  mark. 

(r)  Contact  information.  In  a  separate 
table,  under  the  heading  “Contact 
Information,”  the  following  information 
for  each  creditor  (under  the  subheading 
“Lender”),  mortgage  broker  (under  the 
subheading  “Mortgage  Broker”), 
consumer’s  real  estate  broker  (under  the 
subheading  “Real  Estate  Broker  (B)”), 
seller’s  real  estate  broker  (under  the 
subheading  “Real  Estate  Broker  (S)”), 
and  settlement  agent  (under  the 
subheading  “Settlement  Agent”) 
participating  in  the  transaction: 


(1)  Name  of  the  person,  labeled 
“Name”; 

(2)  Address,  using  that  label; 

'*(3)  Nationwide  Mortgage  Licensing 
System  &  Registry  (NMLSR  ID) 
identification  number,  labeled  “NMLS 
ID,”  or,  if  none,  license  number  or  other 
unique  identifier  issued  by  the 
applicable  jurisdiction  or  regulating 
body  with  which  the  person  is  licensed 
and/or  registered,  labeled  “License  ID,” 
with  the  abbreviation  for  the  State  of  the 
applicable  jurisdiction  or  regulatory 
body  stated  before  the  word  “License” 
in  the  label,  for  the  persons  identified  in 
paragraph  (r)(l)  of  this  section; 

(4)  Name  of  the  natural  person  who  is 
the  primary  contact  for  the  consumer 
with  the  person  identified  in  paragraph 
(r)(l)  of  this  section,  labeled  “Contact”; 

(5)  NMLSR  ID,  labeled  “Contact 
NMLS  ID,”  or,  if  none,  license  number 
or  other  unique  identifier  issued  by  the 
applicable  jurisdiction  or  regulating 
body  with  which  the  person  is  licensed 
and/or  registered,  labeled  “Contact 
License  ID,”  with  the  abbreviation  for 
the  State  of  the  applicable  jurisdiction 
or  regulatory  body  stated  before  the 
word  “License”  in  the  label,  for  the 
natural  person  identified  in  paragraph 
(r)(4)  of  this  section, 

(6)  Email  address  for  the  person 
identified  in  paragraph  (r)(4)  of  this 
section,  labeled  “Email”;  and 

(7)  Telephone  number  for  the  person  • 
identified  in  paragraph  (r)(4)  of  this 
section,  labeled  “Phone.” 

(s)  Signature  statement.  (1)  At  the 
creditor’s  option,  under  the  heading 
“Confirm  Receipt,”  a  line  for  the 
signatures  of  the  consumers  in  the 
transaction.  If  the  creditor  provides  a 
line  for  the  consumer’s  signature,  the 
creditor  must  disclose  above  the 
signature  line  the  statement  required  to 
be  disclosed  under  §  1026.37(n)(l). 

(2)  If  the  creditor  does  not  provide  a 
line  for  the  consumer’s  signature,  the 
statement  required  to  be  disclosed 
under  §  1026.37(n)(2)  under  the  heading 
“Other  Disclosures”  required  by 
paragraph  (p)  of  this  section. 

(t)  Form  of  disclosures — (1)  General 
requirements,  (i)  The  creditor  shall 
make  the  disclosures  required  by  this 
section  clearly  and  conspicuously  in 
writing,  in  a  form  that  the  consumer 
may  keep.  The  disclosures  also  shall  be 
grouped  together  and  segregated  from 
everything  else. 

(ii)  Except  as  provided  in  paragraph 
(t)(5),  the  disclosures  shall  contain  only 
the  information  required  by  paragraphs 
(a)  through  (s)  of  this  section  and  shall 
be  made  in  the  same  order,  and 
positioned  relative  to  the  master 
headings,  headings,  subheadings,  labels, 
and  similar  designations  in  the  same 
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manner,  as  shown  in  form  H-25,  set 
forth  in  appendix  H  to  this  part. 

(2)  Headings  and  labels.  If  a  master 
heading,  heading,  subheading,  label,  or 
similar  designation  contains  the  word 
“estimated”  or  a  capital  letter 
designation  in  form  H-25,  set  forth  in 
appendix  H  to  this  part,  that  heading, 
label,  or  similar  designation  shall 
contain  the  word  “estimated”  and  the 
applicable  capital  letter  designation. 

(3)  Form.  Except  as  provided  in 
paragraph  (t)(5)  of  this  section: 

(i)  For  a  transaction  subject  to 

§  1026.19(f)  that  is  a  federally  related 
mortgage  loan,  as  defined  in  Regulation 
X,  12  CFR  1024.2,  the  disclosures  must 
be  made  using  form  H-25,  set  forth  in 
appendix  H  to  this  part. 

(ii)  For  any  other  transaction  subject 
to  this  section,  the  disclosures  must  be 
made  with  headings,  content,  and 
format  substantially  similar  to  form  H- 
25,  set  forth  in  appendix  H  to  this  part. 

(iii)  The  disclosures  required  by  this 
section  may  be  provided  to  the 
consumer  in  electronic  form,  subject  to 
compliance  with  the  consumer  consent 
and  other  applicable  provisions  of  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (15  U.S.C.  7001 
et  seq.). 

(4)  Rounding — (i)  Nearest  dollar.  The 
following  dollar  amounts  are  required  to 
be  rounded  to  the  nearest  whole  dollar: 

(A)  The  dollar  amounts  required  to  be 
disclosed  by  paragraph  (b)  of  this 
section  that  are  required  to  be  rounded 
by  §  1026.37(o)(4)(i)(A)  when  disclosed 
under  §  1026.37(b)(6)  and  (7); 

(B)  The  dollar  amounts  required  to  be 
disclosed  by  paragraph  (c)  of  this 
section  that  are  required  to  be  rounded 
by  §  1026.37(o)(4)(i)(A)  when  disclosed 
under  §  1026.37(c)(l)(iii): 

(CJ)  The  dollar  amounts  required  to  be 
disclosed  by  paragraphs  (e)  and  (i)  of 
this  section  under  the  subheading  “Loan 
Estimate”; 

(D)  The  dollar  amounts  required  to  be 
disclosed  by  paragraph  (m)  of  this 
section;  and 

(E)  The  dollar  amounts  required  to  be 
disclosed  by  paragraph  (c)  of  this 
section  that  are  required  to  be  rounded 
by  §  1026.37(o)(4)(i)(C)  when  disclosed 
under  §  1026.37(c)(2)(iv). 

(ii)  Percentages.  The  percentage 
amounts  required  t»  be  disclosed  under 
paragraphs  (b),  (f)(l)(i),  (g)(2)(iii),  (1)(3), 
(n),  and  (o)(5)  of  this  section  shall  not 
be  rounded  and  shall  be  disclosed  up  to 
two  or  three  decimal  places.  The 
percentage  amount  required  to  be 
.  disclosed  under  paragraph  (o)(4)  of  this 
section  shall  not  be  rounded  and  shall 
be  disclosed  up  to  three  decimal  places. 
If  the  amount  is  a  whole  number  then 


the  amount  disclosed  shall  be  truncated 
at  the  decimal  point. 

^  (iii)  Loan  amount.  The  dollar  amount 
required  to  be  disclosed  by  paragraph 
(b)  of  this  section  as  required  by 
§  1026.37(b)(1)  shall  be  disclosed  as  an 
unrounded  number,  except  that  if  the 
amount  is  a  whole  number  then  the 
amount  disclosed  shall  be  truncated  at 
the  decimal  pgint. 

(5)  Exceptions — (i)  Unit-period. 
Wherever  the  form  or  this  section  uses 
“monthly”  to  describe  the  frequency  of 
any  payments  or  uses  “month”  to 
describe  the  applicable  unit-period,  the 
creditor  shall  substitute  the  appropriate 
term  to  reflect  the  fact  that  the 
transaction’s  terms  provide  for  other 
than  monthly  periodic  payments,  such 
as  bi-weekly  or  quarterly  payments. 

(ii)  Lender  credits.  The  amount 
required  to  be  disclosed  by  paragraph 
(d)(l)(i)(D)  of  this  section  may  be 
omitted  from  the  form  if  the  amount  is 
zero. 

(iii)  Administrative  information.  The 
creditor  may  insert  at  the  bottom  of  each 
page  under  the  disclosures  required  by 
this  section  as  illustrated  by  form  H-25 
of  appendix  H  to  this  part,  any 
administrative  information,  text,  or 
codes  that  assist  in  identification  of  the 
form  or  the  information  disclosed' on  the 
form,  provided  that  the  space  provided 
on  form  H-25  for  any  of  the  information 
required  by  this  section  is  not  altered. 

(iv)  Closing  cost  details — (A) 
Additional  line  numbers.  Line  numbers 
provided  on  form  H-25  of  appendix  H 
to  this  part  for  the  disclosure  of  the 
information  required  by  paragraphs 
(f)(1)  through  (3)  and  (g)(1)  through  (4) 
of  this  section  that  are  not  used  may  be 
deleted  and  the  deleted  line  numbers 
added  to  the  space  provided  for  any 
other  of  those  paragraphs  as  necessary 
to  accommodate  the  disclosure  of 
additional  items. 

(B)  Two  pages.  To  the  extent  that  - 
adding  or  deleting  line  numbers 
provided  on  form  H-25  of  appendix  H 
to  this  part,  as  permitted  by  paragraph 
(t)(5)(iv)(A)  of  this  section,  does  not 
accommodate  an  itemization  of  all 
information  required  to  be  disclosed  by 
paragraphs  (f)  through  (h)  on  one  page, 
the  information  required  to  be  disclosed 
by  paragraphs  (f)  through  (h)  of  this 
section  may  be  disclosed  on  two  pages, 
provided  that  the  information  required 
by  paragraph  (f)  is  disclosed  on  a  page 
separate  from  the  information  required 
by  paragraph  (g).  The  information 
required  by  paragraph  (g),  if  disclosed 
on  a  page  separate  from  paragraph  (f), 
shall  be  disclosed  on  the  same  page  as 
the  information  required  by  paragraph 

(h). 


(v)*  Separation  of  consumer  and  seller 
information.  The  creditor  or  settlement 
agent  preparing  the  form  may  use  form 
H-25  of  appendix  H  to  this  part  for  the 
disclosure  provided  to  both  the 
consumer  and  the  seller,  with  the 
following  modifications  to  separate  the 
information  of  the  consumer  and  seller, 
as  necessary: 

(A)  The  information  required  to  be 
disclosed  by  paragraphs  (j)  and  (k)  of 
this  section  may  be  disclosed  on 
separate  pages  to  the  consumer  and  the 
seller,  respectively,  with  the 
information  required  by  the  other 
paragraph  left  blank.  The  information 
disclosed  to  the  consumer  pursuant  to 
paragraph  (j)  of  this  section  must  be 
disclosed  on  the  same  page  as-the 
information  required  by  paragraph  (i)  of 
this  section. 

(B)  The  information  required  to  be 
disclosed  by  paragraphs  (f)  and  (g)  of 
this  section  with  respect  to  costs  paid  by 
the  consumer  may  be  left  blank  on  the 
disclosure  provided  to  the  seller. 

(C)  The  information  required  by 

paragraphs  (a)(2),  (a)(4)(iii),  (a)(5),  (b) 
through  (d),  (i),  (1)  through  (p),  (r)  with 
respect  to  the  creditor  and  mortgage 
broker,  and  (s)(2)  of  this  section  may  be 
left  blank  on  the  disclosure  provided  to 
the  seller.  ’ 

(vi)  Modified  version  of  the  form  for 
a  seller  or  third-party.  The  information 
required  by  paragraphs  (a)(2),  (a)(4)(iii), 
(a)(5),  (b)  through  (d),  (f),  and  (g)  with 
respect  to  costs  paid  by  the  consumer, 

(i).  (j).  (1)  through  (p),  (q)(l),  and  (r)  with 
respect  to  the  creditor  and  mortgage 
broker,  and  (s)  of  this  section  may  be 
deleted  from  the  form  provided  to  the 
seller  or  a  third-pdrty,  as  illustrated  by 
form  H-25(I)  of  appendix  H  to  this  part. 

(vii)  Transaction  without  a  seller.  The 
following  modifications  to  form  H-25  of 
appendix  H  to  this  part  may  be  made  for 
a  transaction  that  does  not  involve  a 
seller  and  for  which  the  alternative 
tables  are  disclosed  pursuant  to 
paragraphs  (d)(2)  and  (e)  of  this  section, 
as  illustrated  by  form  H-25(J)  of 
appendix  H  to  this  pent: 

(A)  The  information  required  by 
paragraph  (a)(4)(ii),  and  paragraphs. (f), 
(g),  and  (h)  of  this  section  with  respect 
to  costs  paid  by  the  seller,  may  be 
deleted. 

(B)  A  table  under  the  master  heading 
“Closing  Cost  Details”  required  by 
paragraph  (f)  of  this  section  may  be 
added  with  the  heading  “Payoffs  and 
Payments”  that  itemizes  the  amounts  of 
payments  made  at  closing  to  other 
parties  from  the  credit  extended  to  the 
consumer  or  funds  provided  by  the 
consumer  in  connection  with  the 
transaction,  including  designees  of  the 
consumer;  the  payees  and  a  description 
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of  the  purpose  of  such  disbursements 
under  the  subheading  “To”;  and  the 
total  amount  of  such  payments  labeled 
“Total  Payoffs  and  Payments.” 

(C)  The  tables  required  to  be  disclosed 
])y  paragraphs  (j)  and  (k)  of  this  section 
may  be  deleted. 

(viii)  Translation.  The  form  may  be 
translated  into  languages  other  than 
English,  and  creditors  may  modify  form 
H-25  of  appendix  H  to  this  part  to  the 
extent  that  translation  prevents  the 
headings,  labels,  designations,  and 
required  disclosure  items  under  this 
section  horn  fitting  in  the  space 
provided  on  form  H-25. 

(ix)  Customary  recitals  and 
information.  An  additional  page  may  be 
attached  te  the  form  for  the  purpose  of 
including  customary  recitals  and 
information  used  locally  in  real  estate 
settlements. 

■  21.  Section  1026.39  is  amended  by 
revising  paragraphs  (a)(2)  and  (d) 
introductory  text  and  adding  paragraph 
(d)(5)  to  read  as  follows: 

.  §  1026.39  Mortgage  transfer  disclosures. 

(a)  *  *  * 

(2)  A  “mortgage  loan”  means: 

(i)  An  open-end  consumer  credit 
transaction  that  is  secured  by  the 
principal  dwelling  of  a  consumer;  and 

(ii)  A  closed-end  consumer  credit 
transaction  secured  by  a  dwelling  or  real 
property. 

***** 

(d)  Content  of  required  disclosures. 
The  disclosures  required  by  this  section 
shall  identify  the  mortgage  loan  that  was 
sold,  assigned  or  otherwise  transferred, 
and  state  the  following,  except  that  the 
information  required  by  paragraph  (d)(5) 
of  this  section  shall  be  stated  only  for 
*  a  mortgage  loan  that  is  a  closed-end 
consumer  credit  transaction  secured  by 
a  dwelling  or  real  property  other  than  a 
reverse  mortgage  transaction  subject  to 
§1026.33  of  this  part: 
***** 

(5)  Partial  payment  policy.  Under  the 
subheading  “Partial  Payment”: 

(i)  If  periodic  payments  that  are  less 
than  the  full  amount  due  are  accepted, 
a  statement  that  the  covered  person, 
using  the  term  “lender,”  may  accept 
partial  payments  and  apply  such 
payments  to  the  consumer’s  loan; 

(ii)  If  periodic  payments  that  are  less 
than  the  full  amount  due  are  accepted 
but  not  applied  to  a  consumer’s  loan 
until  the  consumer  pays  the  remainder 
of  the  full  amount  due,  a  statement  that 
the  covered  person,  using  the  term 
“lender,”  may  hold  partial  payments  in 
a  separate  account  until  the  consumer 
pays  the  remainder  of  the  payment  and 
then  apply  the  full  periodic  payment  to 
the  consumer’s  loan; 


(iii)  If  periodic  payments  that  are  less 
than  the  full  amount  due  are  not 
accepted,  a  statement  that  the  covered 
person,  using  the  term  “lender,”  does 
not  accept  any  partial  payments;  and 

(iv)  A  statement  that,  it  the  loan  is 
sold,  the  new  covered  person,  using  the 
term  “lender,”  may  have  a  different 
policy, 

***** 

■  22.  Appendix  D  to  part  1026  is' 
amended  by  revising  paragraph  C  of  part 
II  to  read  as  follows: 

Appendix  D  to  Part  1026 — Multiple 
Advance  Construction  Loans 
***** 

Part  II — Construction  and  Permanent 
Financing  Disclosed  as  One  Transaction 
***** 

C.  The  creditor  shall  disclose  the 
repayment  schedule  as  follows; 

1.  For  loans  under  paragraph  A.l  of  part  II, 
other  than  loans  that  are  subject  to 

§  1026.19(e)  and  (f),  without  reflecting  the 
number  or  amounts  of  payments  of  interest' 
only  that  are  made  during  the  construction 
period.  The  fact  that  interest  payments  must 
be  made  and  the  timing  of  such  payments 
shall  be  disclosed. 

2.  For  loans  under  paragraph  A.2  of  part  II 
and  loans  under  paragraph  A.l  of  part  II  that 
are  subject  to  §  1026.19(e)  and  (f),  including 
any  payments  of  interest  only  that  are  made 
during  the  construction  period. 
***** 

■  23.  Appendix  H  to  part  1026  is 
amended  by  revising  H-13  and  H-15, 
adding  H-24  through  H-29,  and 
revising  and  adding  their  respective 
entries  to  the  table  of  contents  at  the 
beginning  of  the  appendix  in  numerical 
order  as  follows: 

Appendix  H  to  Part  1026 — Closed-End 
Forms  and  Clauses 
***** 

H-13  Closed-End  Transaction  With 
Demand  Feature  Sample 
***** 

H-15  Closed-End  Graduated-Payment 
Transaction  Sample 
***** 

H-24{A)  Mortgage  Loan  Transaction  Loan 
Estimate — Model  Form 
H-24(B)  Mortgage  Loan  Transaction  Loan 
Estimate — Fixed  Rate  Loan  Sample 
H-24(C)  Mortgage  Loan  Transaction  Loan 
Estimate — Interest  Only  Adjustable  Rate 
Loan  Sample 

H-24(D)  Mortgage  Loan  Transaction  Loan 
Estimate — Refinance  Sample 
H-24(E)  Mortgage  Loan  Transaction  Loan 
Estimate — Balloon  Payment  Sample 
H-24(F)  Mortgage  Loan  Transaction  Loan 
Estimate — Negative  Amortization  Sample 
H-24(G)  Mortgage  Loan  Transaction  Loan 
Estimate — Modification  to  Loan  Estimate 
for  Transaction  Not  Involving  Seller — 
Model  Form 

H-25(A)  Mortgage  Loan  Transaction  Closing 
Disclosure — Model  Form 


H-25(B)  Mortgage  Loan  Transaction  Closing 
Disclosure — Fixed  Rate  Loan  Sample 
H— 25(C)  Mortgage  Loan  Transaction  Closing 
Disclosure — Borrower  Funds  From  Second- 
Lien  Loan  in  Summaries  of  Transactions 
Sample 

H-25(D)  Mortgage  Loan  Transaction  Closing 
Disclosure — Borrower  Satisfaction  of 
Seller’s  Second-Lien  Loan  Outside  of 
Closing  in  Summaries  of  Transactions 
Sample 

H-25(E)  Mortgage  Loan  Transaction  Closing 
Disclosure — Refinance  Transaction  Sample 
H-25(F)  Mortgage  Loan  Transaction  Closing 
Disclosure — Refinance  Transaction  Sample 
(amount  in  excess  of  §  1026.19(e)(3)) 
H-25(G)  Mortgage  Loan  Transaction  Closing 
Disclosure — Refinance  Transaction  With 
Cash  From  Consumer  at  Consummation 
Sample 

H-25(H)  Mortgage  Loan  Transaction  Closing 
Disclosure — Modification  to  Closing  Cost 
Details — Model  Form 

H-25(I)  Mortgage  Loan  Transaction  Closing 
Disclosure — Modification  to  Closing 
Disclosure  for  Disclosure  Provided  to 
Seller — Model  Form 

H-25(J)  Mortgage  Loan  Transaction  Closing 
Disclosure — Modification  to  Closing 
Disclosure  for  Transaction  Not  Involving 
Seller — Model  Form 

H-26  Mortgage  Loan  Transaction — Pre-Loan 
Estimate  Statement — Model  Form 
H— 27(A)  Mortgage  Loan  Transaction 
— Written  List  of  Providers — Model  Form 
H-27(B)  Mortgage  Loan  Transaction — Sample 
of  Written  List  of  Providers 
H-27(C)  Mortgage  Loan  Transaction — Sample 
of  Written  List  of  Providers  with  Services 
You  Cannot  Shop  For 
H-28(A)  Mortgage  Loan  Transaction  Loan 
Estimate — Spanish  Language  Model  Form 
H-28(B)  Mortgage  Loan  Transaction  Loan 
Estimate — Spanish  Language  Purchase 
Sample 

H-28(C)  Mortgage  Loan  Transaction  Loan 
Estimate — Spanish  Language  Refinance 
■Sample 

H-28(D)  Mortgage  Loan  Transaction  Loan 
Estimate — Spanish  Language  Balloon 
Payment  Sample  ' 

H-28(E)  Mortgage  Loan  Transaction  Loan 
Estimate— Spanish  Language  Negative 
Amortization  Sample 

H— 28(F)  Mortgage  Loan  Transaction  Closing 
Disclosure — Spanish  Language  Model 
Form 

H-28(G)  Mortgage  Loan  Transaction  Closing 
Disclosiu'e — Spanish  Language  Purchase 
-  Sample 

H-28(H)  Mortgage  Loan  Transaction  Closing 
Disclosure — Spanish  Language  Refinance 
Sample 

H-28(I)  Mortgage  Loan  Transaction  Loan 
Estimate — Modification  to  Loan  Estimate 
for  Transaction  Not  Involving  Seller — 
Spanish  Language  Model  Form 
H-28(J)  Mortgage  Loan  Transaction  Closing 
Disclosure — Modification  to  Closing 
Disclosure  for  Transactiop  Not  Involving 
Seller — Spanish  Language  Model  Form 
H-29  Escrow  Cancellation  Notice  Model 
Form  (§  1026.20(e)) 
***** 
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H-13 — Closed-End  Transaction  With  .  - 

Demand  Feature  Sample 

BILLING  CODE  481B-AM-P 


Mortgage  Savings  and  Loan  Assoc. 
Dace:  April  15,  1981 


Glenn  Jones 
700  Oak  Drive 
Little  Creek,  USA 


ANNUAL 

PERCENTAGE 

RATE 

The  cost  of  vour  credit 
*t  *  yearly  rate 

FINANCE 

CHARGE 

Tt<«  dollar  amount 

the  credit  mill  cost 

you 

Amount 

Financed 

The  amount  ot  credit 
provided  to  you  or  on 
vour  behalf. 

Total  of 

Payments 

Th4  Jfhoiini  you 
have  paid  you 

macif*  ad  oav^r^aois 
as  scheduled 

MSL, 551.5! 

^.2oi,ls7.ax) 

Vour  payment  schedule  will  be' 


1  Nu<nb*p  o*  .  Amount  !  When  P.->vmcnfj  Are  0»je  [ 

3Ud  beginn 

1 

This  obligation  has  a  demand  feature. 


You  .mav  obtain  prooerty  insurance  from  anyone  you  want  that  <s  acceptable  to  Mortgage  Savings  and  Loan  Assoc..  If  you  gat 
the  insurance  from  Mortgage  Savings  and  Loan'  Assoc,  you  will  pay  S 


Security:  You  are  giving  a  security  irtarest  in: 
the  goods  or  oroperiy  being  purchased, 

□  • _  ■ _ ^ _ 

Late  Charge;  It  a  payment  is  late,  you  will  be  charged  S  . 


£L  %  of  the 


payment. 


Prepayment;  If  you  pay  off  early,  you  may  have  to  pay  a  penalty. 


H-15  Closed-End  Graduated  Payment 
Transaction  Sample 
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Convenient  Savings  and  Loan 


Account  number:  4662'‘88 


Michael  Jones 

300  Walnut  Court,  Little  Creek  USA 


ANNUAL 

FINANCE 

Amount 

Total  of 

PERCENTAGE 

CHARGE 

Financed 

Paymentj 

RATE 

T^f  OOll.K  JmOo"l 

Tri«  jtnouni  ol  ciKin 

Trit  jinouni  you  Mill 

Ttl*  cost  0>  VOUl  C'Mtit 

tiv  c'cdii  Mill  cost 

:o  you  OF  OA 

K««c  n^iO  Jiie'  yOu 

«s  •  vrjriy  'tit 

you 

vou'  0«nail 

h*vf  mM«  jll  Mvin«nit 

M  tcnvOuiCti 

is:  57 

'V5,777 

Numb*'  c>' 

wr««n  (>ivn<*r'lt -X'*  Ou* 

ML, 

rObn+lnlu  beqinninq  fc  li 

\x> 

4  47q.  un 

^  ^  ^  (olilsau 

lOi 

^  5l5.ll 

"  "  tolilfa 

la 

^555.13 

uM? 

‘I 

in 

!*> 

■HHBnHBHIin 

8'S 

Vtiruinq -frwri 

•’  ”  Lil 

Ufo  to 
4(027.37 

S«curity:  You  are  giving  a  secuniy  interest  m  the  property  being  purchased. 

Late  Charge:  If  a  payment  is  late,  you  will  be  charged  5*i  of  the  payment. 

Prepayment;  If  you  pay  off  early,  you 

JSQriay  □  will  not  have  to  pay  a  penabv 

^^may  □  will  r«ot  be  entitled  to  a  refund  of  pan  of  the  fmarKe  charge. 


H-24(A)  Mortgage  Loan  Transaction  in  §  1026.37.  This  form  provides  two 
Loan  Estimate — Model  Form  variations  of  page  one,  four  variations  of 

Description:  This  is  a  blank  model  pag®  two,  and  four  variations  of  page 
Loan  Estimate  that  illustrates  the  three,  reflecting  the  variable  content 

application  of  the  content  requirements  requirements  in  §  1026.37. 
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Save  this  Loan  Estimate  to  compare  with  your  Closing  Disclosure. 

Loan  Estimate 

DATE  ISSUED 
APPLICANTS 


PROPERTY 
SALE  PRICE 


Loan  Terms 


Loan  Amount 
Intarast  Rata 


Monthly  Principal  &  Interest 

Se*  Projected  Payments  below  hr  your 
Estimcned  Total  Monthly  Payment 

Does  the  loan  have  these  features? 

Prepayment  Penalty 
BaHoon  Payment 


Projected  Payments 


Payment  Calculation 


PrirKipal  &  Interest 

Mortgage  Insurance 

Estimated  Escrow 
Amount  can  increase  over  time 

Estimated  Total 
Monthly  Payment 


This  estimate  Includes  In  •scrawl 

□  Property  Taxes 

□  Homeowner's  Insurance 
□other: 

See  Section  G  on  page  2  hr  escrowed  property  costs.  You  must  pay  hr  other 
property  costs  separately. 


r Costs  at  Closing 

Estimated  Closing  Costs 

1  Includes  in  Loan  Costs  +  in  Other  Costs - 

in  Lender  Credits  See  page  2  hr  details. 

Estimated  Cash  to  Close 

includes  C\o^ng  Costs.  SeeCalculating  Cash  toClose  on  page  2  hr  details. 

Visit  www.coniMPHrtteB>ciaiflov/mortgage-esttnMite  for  general  information  and  tools. 
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Estimated  Taxes,  Insurance 
&  Assessments 

Amount  can  increase  over  time 


1 


LOAN  TERM 

PURPOSE 

PRODUCT 

LOAN  TYPE  □  Conventional  DFHA  DVA  □  _ 

LOAN  IDS 

RATE  LOCK  ONO  DYES,  until 

Behre  closing,  your  interest  rate,  poirsts,  and  lertdercrecBts  can 
chcmge  utdess  you  lock  the  interest  rate.  All  other  estimated 
,  dosirtg  costs  expire  on 


Can  this  amount  increase  after  closing? 
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Save  this  Loan  Estimate  to  compare  with  your  Closing  Disclosure. 


Loan  Estimate 

LOAN  TERM 

PURPOSE 

• 

DATE  ISSUED 

PRODUCT 

APPLICANTS  ' 

LOAN  TYPE 

□  Conventional  DFHA  DVA  □ 

LOAN  ID* 

RATE  LOCK 

□  NO  DYES,  until 

PUOPEATY 

Before  dosing,  your  interest  rate,  points,  and  lertcler  credits  can 

EST.  PROP.  VALUE 

change  unless  you  lock  the  interett  rate.  All  other  estimated 

dosing  cos  ts  expire  on 


r  Loan  Terms  ^ 

-  .  -  4.- 

•  Can  this  amount  increase  after  closing? 

Loan  Amount 

• 

Interest  Rate 

Monthly  Principal  &  Interest 

See  Projected  Payments  below  for  your 
Estimated  Total  Monthly  Payment 

i  •  ' 

i 

Prepayment  Penalty 

Does  the  loan  have  these  features? 

Balloon  Payment 

Projected  Payments 


Payment  CakulatkMi  jj 


PrirKipal  &  Interest 

Mortgage  Insurance 
Estimated  Escrow 

Amount  can  increase  over  time 


Estimated  Total 
Monthly  Payment 


Estimated  Taxes,  Insurance 
it  Assessments 

Amount  can  increase  ovet  time 

This  estimate  Includes  In  escrow? 

□  Property  Taxes 

□  Homeowner's  Insurance 

1  n  Other: 

1  See  Section  G  on  page  2  for  escrowed  property  costs.  You  must  pay  for  other 

1  property  costs  separately. 

Costs  at  Closing  . 

1  .  J: 

Estimated  Closing  Costs 

1 

>  Includes  in  Loan  Costs  +  in  Other  Costs - 

in  Lender  Credits  Seepogc2fo/'(/etoi/s. 

i 

Estimated  Cash  to  Close 

I 

j  Includes  Closing  Costs.  See  Calculating  Cash  to  Close  on  page  2  for  details 

Visit  www.consumerfinance.gov/mortgage-estimatefor  general  information  and  tools. 
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A.  Orlgli^9«aHr^-. 

%  of  Loan  Amowt  (Mats) 


E.' luH  and  Otbv  CoonnHOMt  Fm 
RKDfcfcig  Fees  and  Other  las 
TiansfEr'bees 


Homeowner^  Insurance  PieniienL  mandis) 
Mortgage  Insurance  Premium  (  raomtis) 

{Repaid bneiest  (  per for  days#  ) 
foopertylaRes  (  months) 


Homeowner^  Insurance 
Mortgage  fosurame 
AoperlyTaaes 


permornhfar 
permonthfor 
per  month  far 


D* 

Lender  Cietfts 


iLtcrnLiDMicDsnuiet^a 


Calculating  Cash  to  Close 


Total  dosing  Costs  U)  _ 

dosing  Costs  FinaiKed  (Paid  iram  your  Low  Aniound 
Dorm  Payment/Funds  fmm  Bonorrm 

Deposit  _ 

Funds  far  Bonoerer  _ 

Seder  Cietits  _ 

and  Other  CicdNs 


Estimated  CaMi  to  dooe 


lOANESTUMTF 


MGEZOFl.lQAHDI 


Ui 
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Qosing  Cost  Datails 


A.  OrtgtutliMi  Owf** 


%  of  liian  Amouit  (Paifils) 


Other  Costs 


E.  awi  OUmt  CovcRiHUMt  Fees 

ReaMdng  Fees  and  Other  Taes 
TiansferTaoHS 

i;.  PrapiMi 

Homeowner^  Insurance  Piemhiro  (  months) 
Mortgage  Insurance  Premium  (  months) 
l^efsaidbitetest  (  per  day  tar  days#  ) 
ftopertyTaaes  (  months) 


T^E^Mllii«iCanBrBBp1Bn 


G.  hditalEwItaymiltQeMBg 


ItonteoMmer's  Insuranoe 
Mortgage  Insurance 
ftopertyTases 


per  month  far 
pertitatnhtar 
per  month  for 


ma 

moL 

mo. 


H.  Other 


IBl  lulM  tIMIf CKff  {X  -f V  -t-Q 


LimilLOniBICOSnfieFa-C+W 


j.  TomLOosMcoosn 

Del 

Lender  Creiits 


Calculating  Cash  to  Close 


Total  Oosing  Costs  (A 

dosing  Cash  Financed  (Md  from  yms  loan  Amoimt) 
Bourn  j^pwerit/FuiidsftotwBortoner 


Deposit 

Funds  far  Borroner 
SeflerCredts 


r  Adjustabk  Payment  lAP)  Table 

i__ 

iaeenrnOoiyNytitiT 

Hepl^iidiT 

'  FwaOunge^h— unt 
SidwerpieBt  Changes 


lOANESTWWIl 


Adjustable  Interest  Rate  {AIR)  Table 


Indgr  e  Margin 
Initial  Interest  Rate 


Mininum/MaKimum  biterest  Rate 


First  Change 


Subsequent  Changes _ 

UedtaonhiMreitReteOiMgei _ 

Fest  Change _ 

Sidiseqi rent  Changes 

WGEZOFJ  .  LQANDI 
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Closing  Cost  Dotails 


A. 


%  of  Loan  Amount  (Mills) 


Other  Costs 


E.  TnBWBdQthcr  GOTcnMcntFcei 
Reondmg  Fees  and  Other  Taxes 
TmferTnes 

HomeoiMnerMiisurana  Premium  (  imnlhsi 
Mortgage  Insurance  Premium  (  moiitti^ 
MpaidbUerest  (  per  day  for  days#  ) 
MpertyTanes  (  montlH) 


Homeowner's  Insurance 
Mortgage  Insuiaitce 
Mperty  lanes 


per  month  fer 
per  month  fer 
permtmthfor 


moL 

moi 

moL 


ILOlimr 


C  ScrvtccaltoaCMll^Tw 


\ToiiafiniERoosnfferec>ia 

Lender  Crerfts 


TrSBEtoiSifmTi^^Tnsr 


Calculating  Cash  to  Close 


Total  dnseig  Costs  U) 

Ctaing  Costs  Rnanced  (Paid  (rom  your  Loan  Anuiunt) 

Down  tayment/Funds  from  Bonoww 

Deposit 

Funds  far  Borrower  _ 

Seiler  CrerSis 

jAd|jBtmeiiBjndOdier^rB^^^_^_______ 

EsttaHtad  Cmh  to  CfcMe 


Adjustable  Payment  (AP)  Table 


8013 


iRtcffCSl 
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Qosing  G>st  DtttaHs 


r  Loan  Costs 

1 

A.  OHgtoirition  Chargee 

%  of  Umr  Anount  (Mnb> 


Other  Costs 


E.  Ti—  MiJOBMr  Cir—wwl  Tmi 
Bwnitlng  Fees  and  Other  Taag 
Transfer  TatKS 


Homeowner^  Insurance  PicmiunC  monihs) 
Mortgage  bisuraiMePreii«eii(  motilhs) 
ftcpaidhilerest  (  per for  days#  ) 
(VopertyTanes  (  monlii^ 


a. 


Far 


Hoaieaamer^  Insurance  perimNittifor 

Mortgage  bisuiaiice  per  moniti  for 

Aopertylaaes  perimMhfor 


nm. 

mou 

ma 


TSmT 


Tissies^iiPir 


ULiuAlUkHUkistAeteei' 


Xtl^ajOSHIC  COSTS 


Lender  Crerils 


Calculating  Cash  to  Close 


Total  Oosang  Costs  Ul  _ 

□osang  Costs  Faianced  (tel  from  your  ljiaaAMM||_ 

Dwm  Payreent/Fundsfrom  Borrow 

Deposit  _____ 

FimmIs  for  Borroarer  _ 

SeMerCierfits  ^  _ 

ArfustmenisatKi  Other  Crerits 
EsthaaAed  CMh  to  Claae 


UMHESTIMKrE 


Adjustable  Interest  Rate  (AIR)  Table 


bidH  +  Ma2i 


IfcinuniAtoiiBMrn  Inteiest  Hate 


Fest  Change 


Stdisequent  Changes 


Fast  Change 


Srdwegi  ant  Changes 


mG£20F3  •  lOANDt 


p 


i 
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Additional  information  About  This  Loan 


r  Comparisons  ^ 

brSVears 

Total  you  wJ  have  paid  eiprfodpallntges^  mortgage  insmanc^  and  ban  costs 
Principal  you  wJ  have  paid  oft 

fern  exists  over  the  loon  term  espressed  as  a  rate.  This  B  not  yam  interest  rate. 

The  totel  amount  of  intmest  that  you  wS  pay  over  the  loan  tenn  as  a 
pereentage  of  yom  loan  amount. 

Other  Considerattont 


Apprakai 

SM—ytinw 


We  may  order  an  appraisal  to  determine  die  property^  value  and  diarge  wou  for  this 
appraisal  Wte  wit  promptly  give/ou  a  copy  ofany  appraisal  even  f  your  loan  does  not  close. 
Ybu  can  pay  for  an  additionai  appra'Bal  for  your  own  use  at  your  own  cost 

jfyou  sell  or  transfer  this  property  to  another  person,  we 

Q  wflaloteurida  certain  comitiare;.  dm  person  to  assume  das  loan  on  the  original  terms. 

G  wil  not  aloiv  assumption  of  this  loan  on  the  original  terms. 

This  ban  requires  homeowner^  insurance  on  the  property,  which  you  may  obtain  from  a 
company  of  your  choke  that  we  And  acceptable. 

If  your  payment  is  more  than _ days  late,  we  wil  charge  a  bte  fee  of _ . 


WelmaiiBa  Refinancing  this  ban  wil  depend  on  yoia  future  foianciai  situation,  the  property  vahte,attd 

market  csnihtions.  Vou  may  pot  be  able  to  rehnaiKB  this  loan. 

SerrkiBg  We  intend 

D  to  service  yam  loan.  If  so,  you  wil  make  your  payments  to  us. 

□  to  transfer  servicing  of  youi^  ban. 


Confirm  Receipt 


By  agning  you  are  only  coniming  that  you  have  teemed  this  form,  fou  do  not  have  ID  accept  dm  loan  because  you  have  signed  or 
received  dm  farm 


AfpRcwdSignabee  Dale  Co-AppiontSgiatiee  Dale 


UMNEsmteTE 


mGESaFl.lOMIIO* 
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Additional  Information  About  This  Loan 


r  Comparisons 

UMtha 

ranw—iestp  compose  dys  loan  wfrii  odinr  Inane 

hiSIfoan  •  ^ 

foul  you  eJhiwe  paid  ^lpr■lc^pa^ 'Heresy  mortgage  insunnc^  and  ban  costs, 
ftincipal  you  wil  have  paid  off. 

four  costs  over  the  loan  tann  oipressed  as  a  ial)e.1his  B  not  your  interest  rate. 

Ihe  total  anKNjnt  of  Intoest  that  you  wii  pay  over  the  loan  term  as  a 
penxfitage  of  your  loan  amount 

Other  Considerations 


We  may  order  an  appraisal  to  detennine  the  property^  value  and  charge  vou  for  this 
r  appraisaL  We  Wa  promptly  giveyou  a  copy  rifanyappraisat  even  your  ban  does  not  dose.' 
can  pay  for  an  additional  appraisal  for  your  own  use  at  your  oem  cost 

tfyouseH  or  ttansfcr  this  property  to  another  person,  we 

□  wfl  aloet  under  certam  oondHkav,  this  peram  fo  assiane  this  ban  on  the  original  terms. 

□  wH  rat  alow  assumption  of  this  loan  on  the  original  terms. 

This  ban  inquires  homeowner^  OTSuranoe  on  the  property,  which  you  may  obtain  from  a 
company  of  your  choice  that  we  fold  acceptable. 

If  your  payment  is  more  than _ dayslale^wewilchaigealatefeeaf _ 


Iran  Acoaptanoe  fou  do  not  have  to  accept  this  ban  because  you  have  received  this  form  or  signed  a 

loan  applcatkm.  •' 

BnCnance  RcbnaiKing  this  ban  w9  depend  on  yow  future  finaiKial  situation,  the  property  value;  and 

market  cofwiitions.  Vbu  may  not  be  able  to  refinance  th'B  loan. 

A 

Setelcbn  Weintend 

□  to  service  your  loan.  If  so;  you  wil  make  yeta  payments  to  us. 

□  to  transfer  servidng  of  your  baa 


UMNESnUME 


MGCJGF]  .  LOAN  lot 
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Additional  Information  About  This  Loan 


UMHOmCXi 


■■LS/_IXBIKD 

UNMORKBI 


r  Comparisons 

■  1— U - - - ^ - - 1 - 

biSIhars 

lotol  you  wil  have  paid  n  prkic^a^  mtoes^'morlgage  insmnc^  and  ban  costs. 
Principal  you  «nl  have  paa)  ofl 

AbmibI  tamwlage  Me  (IMQ 

Hbur  costs  ova  the  loan  tenm  expressed  as  a  ratolfes  B  not  yow  jmecest  rase. 

Tbtal  InfesMt  Ifernantoga  fHP) 

Ihe  toul  amount  of  interest  that  you  wS  pay  (wa  the  loan  term  as  a 
percentage  of  your  ban  amount 

• 

1  Other  Considerations 

1 _ ^ _ 

jUMipOoii 


tfyou  seli  or  nansfer  this  property  to  anolhefperaon,  me 

Q  wilalow,  undscertamcDficStkins,  this  person  to  assume  this  loan  on  the  original  tarns. 
□  wil  not  alow  assumption  of  this  loan  on  the  (xiginai  terms. 


If  your  payment  is  more  than _ days  late,  we  wil  charge  a  late  fee  of . 


Refinance 

Sarrichig 


Rehnandng  this  loan  wil  depend  on  your  future  financial  situation,  the  diopaty  value,  and 
market  contfilions.  Vdu  may  not  be  able  to  rehnanoe  this  loan. 

Weinlard 

□  to  service  your  loan.  If  so,  you  wil  make  your  payments  to  us. 

□  to  transfer  servicing  of  your  loan. 


Confirm  Receipt 


By  agnitig.  you  are  only  confenwig  that  you  have  iecetve<Hhi5fanri.1fau  do  not  have  to  aciept  the  loan  because  you  hare  sijrted  a 
received  this  tarm. 


ApplicancSjpHM  Dale  Co-AppicantSivialim  Dale 


UMNESnHKTE 


mGEJOF]  •  UMNIOt  ' 
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Additional  Infonnation  About  This  Lf»an  « 


'blai  you  vni  have  paid  b  prm^nt  fitkies^  mortgage  insuanc^  and  ban  costs 
Irindpal  you  mi  have  paid  oft 

bur  costs  ower  the  ban  term  aptessed  as  a  rate.  Ihs  B  not  your  mterest  rale. 

The  lobl  amount  of  interest  that  you  wa  pay  ewer  the  ban  temi  as  a 
peroetBage  of  ytne  ban  amount 

Oth«f  Considerations 


Awnipltaa  Ifj^  sel]  or  transfer  this  property  to  another  person,  we 

U  wwl'Jrwif.iMidBrcefUgiaiwttiOT.  this  penon  to  assume  diis  loan  on  the  original  terms. 
G  wa  not  alow  asswiption  of  this  ban  on  the  original  teniB. 

Latetaymaat  If  your  payment  is  mote  than _ iby5lale,wewilchaigeabtefaeof _ ' 


LooBAaeaplanaB  tbu  do  not  have  to  accept  this  ban  becarse  you  have  recewed  this  form  or  signed  a  . 

ban  applolion. 

■ohnanee  Relinandng  this  ban  Mril  depend  on  ynrhilure  financial  situation,  the  pitipertyvalii^  and 

marfcet  csmSliofis.  Ibu  may  not  be  aw  to  refinance  this  ban. 

Sanktag  tMebtervl 

□  to  service  yme  ban.  If  so,  you  wa  main  your  payments  to  us. 

□  to  OamiBr  servicing  of  your  baiv 


UMNESnMKIE 


MGESOFS  •  UMNIO* 
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H-24(B)  Mortgage  Loan  Transaction 
Loan  Estimate — Fixed  Rate  Loan 
Sample 

Description:  This  is  a  sample  of  a 
completed  Loan  Estimate  for  a  fixed  rate 
loan.  This  loan  is  for  the  purchase  of 


property  at  a  sale  price  of  $180,000  and 
has  a  loan  amount  of  $162,000,  a  30- 
year  loan  term,  a  fixed  interest  rate  of 
3.875  percent,  and  a  prepayment 
penalty  equal  to  2.00  percent  of  the 
outstanding  principal  balance  of  the 


loan  for  the  first  two  yeeu^  after 
consummation  of  the  transaction.  The 
consumer  has  elected  to  lock  the ' 
interest  rate.  The  creditor  requires  an 
escrow  account  and  that  the  consumer 
pay  for  private  mortgage  insurance. 
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FICUS  BANK 

4321  Random  Bouicwd  •  Sowiedty.  ST  IXMO  Sme  this  li>anBsdma$e  to  compare  in^yoar  dosing  DisiiosuK. 


Loan  Estimate 

OOEBSIIED  2/1S/2013 
omcMin  Mkiiael  Jones  and  Mary  Stone 
123  Anywhere  Street 
Anytowi^  ST  12345 
MOKITY  456  Somewhere  Avenue 
Anylowr^  ST  12345 
sAurmz  $180,000 


UMMTBHl  30yean 
PIHPOSE  Piadiase 
raoouCT  RxedRate 

UMliTirK  ■  Conventiorail  nPHA  DWA  □ _ 

UMMDt  123456789 

MDEtjoai  DNO  BYESh  until 4/1 6/201 3  at  5:00 pm  EOT 

ONbredtaahajfoirinlHeitire^p^int^flwffcHdreowiBtgn 
dunge  wdm  jRW  icdi  the  interesr  JDlE.  Al  other  erimded 
cfasng  oxsti  oqwe  on  s/4/am  3  or  SOOpm.  EOT 


r  Loan  Terms  ] 

Can  ride  BwreMHitlnaaaiB  after  daMagT 

Lm*  Aamunt 

$162,000  NO 

l-MRat. 

3^75%  MO 

Monthly  Pitwr^ial  A  IwMeret 

Sre  Atyeded  ihreienb  Mbw  far  your 
Estmorerf  Total  Moreh^  Aaymenr 

$761.78  NO 

PropayreoMt  Penalty 

Poos  the  loan  have  these  faBtiiraiT 

YES  •  As  high  aa  $8,240  if  you  pay  off  the  ban  during  the 

last  2  years 

NO 

I  Projected  Payments 

PayiralnABlna 

TlBan1-7 

YiMs^lO 

Principal  A  Interest 

Mortgage  Insurance 

EstimalBd  Escrow 

Affloieir  can  aKreaie  over  time 

$761.78 

4  82 

4  206 

$761.78 

♦  — 

4  .  206 

Ksthaatid  Total 

$1,050 

$968 

ThlaaitlreatainchMiee  InciciaerT 

B  Property  Taaes  YES 

$706  B  Homeowner^  bstaarxDe  YES 

a  month  Gother 

See  Section  Con page  2  far  eKJcnetf  property  oasts  Ibe  near  pgy  far  oriier 
properly  costs  siyxMDtdy 

r  Costs  at  Closing 

i _ 

Emreeta  J  Cloring  Costa 

$8^54 

Includes  $5,672  in  Lfsan  Costs  +  $2,382  in  Other  Costs  -  $0 

Bi  Lerwier  Credits.  See page2fardrt(th 

EsthMted  CMh  to  doao 

$16,054 

Indudes  Closing  Costs.  See  CabMataig  Gash  to  Oose  on page  2far<hfaAL 

UMNESnMME 

MGE 1 0F  3  .  UMN  D 1 1 2MS67a9 

wl 
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fTwrfw 
%  of  Ixnn  Amount  IPamis) 
Apirikaiion  Fee 
UndenMiiling  Fee 


I.  ton  end  Otto  reel  mmintfaei 
Reaming  Fto  and  Other  toei 
Transfer  Toes 


Homeawner^  Insurance  Premiieni  6  months)  $M5 

Mortgage  Insurance  Pretniienf  monlhs) 

Prefiaidtaleiest  ($17.44  per da^rfor  15 days# saTStU  $263 

ftaperty  lanes  (  months) 


C.  fetolEinnnlfeimietflnilni  $41$ 

Homeoemer'^  Insurance  $10083  per  month  for  2  nm.  $202 


Mortgage  insurance 
AoptstyXees 


permonthfar  eto. 

$10530  per  month  for  2  ma  $211 


Title  -  Onmer^  Tefe  Mky  (optiai^ 
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Additional  Information  About  This  Loan 


■■U/_UCBKED 


Joe  Smith 
12345 

jiMMiiiiltiafti  iHlxJumii 
123456-7890 


Comparisons 


Uk  «iMW  to  rw^iethhloMiwiriiellMglo—e. 


$56,582  IbCii  you  Klril  have  paid  in  pmdpa^intBes^  mortgage  insurancev  and  ban  oMts. 
$15,773  ftmdpal  you  wril  hove  pad  off. 


(M4Q  4^74%  )4iur  costs  owr  the  loan  tom  expressed  as  a  rale.  Ihs  B  not  your  intaest  rate. 


69.45%  The  total  amour*  o(interest  that  you  wS  pay  over  the  ban  tom  as  a 
-  penentage  of  your  loan  anwunt 


Afnnlul 


We  may  order  an  appraisal  to  determine  the  property^  value  and  charge  you  for  this 
appraisal.  We  wdl  promptly  gito  you  a  copy  cif  any  appraisal  even  fyote  nan  ifoes  not  cdose. 
fou  can  pay  for  an  arhfitionai  appraisal  for  your  ovm  use  at  your  own  cost 

tfyou  sell  or  transfer  this  property  to  another  person,  we 

QvmI  alow,  under  certancondHions,  this  person  to  assiane  this  loan  on  the  rxi^nal  terms. 

51  wil  rat  alcmr  assumption  of  this  loan  on  the  original  terms. 

This  ban.ie<]uires  homeowner^  insurarKe  on  the  property,  which  you  may  obtain  from  a 
company  of  your  choice  that  we  hnd  acceptable. 

If  yoie  payment  is  more  than  15  days  late,  we  wil  charge  a  late  fee  of  5%  of  the  monthly 
principal  and  inteiKst  payment 

Rdinancing  this  loan  w9  depend  on  yota  future  financial  situation,  the  property  vahi*,  and 
market  oordHions.  Ibu  may  not  be  able  to  refinance  th's  loan. 

We  intend 

□  to  service  your  barL  If  so.  you  wil  make  yoca  payments  to  us. 

5)  to  transfer  servicing  of  your  loarL 


Confirm  Receipt  ‘ 


By  signing,  you  am  odyconiming  that  you  have  received  this  famtltau  do  not  have  to  accept  this  loan  because  you  have  signed  or 
received  tlib  form. 


Appkcant  SigiMhae 


Co-Appicant  Si^iatiae 


UMMESTIMMt 
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H-24(C)  Mortgage  Loan  Transaction 
Loan  Estimate — Interest  Only 
Adjustable  Rate  Loan  Sample 

Description:  This  is  a  sample  of  a 
completed  Loan  Estimate  for  an 
adjustable  rate  loan  with  interest  only 
payments.  This  loan  is  for  the  purchase 
of  property  at  a  sale  price  of  $240,000 


and  has  a  loan  amount  of  $211,000  and 
a  30-year  loan  term.  For  the  first  five 
years  of  the  loan  term,  the  scheduled 
payments  cover  only  interest  and  the 
loan  has  an  introductory  interest  rate 
that  is  fixed  at  4.00  percent.  After  five 
years,  the  payments  include  principal 
and  the  interest  rate  adjusts  every  three 


years  based  on  the  value  of  the  Monthly 
Treasury  Average  index  plus  a  margin  of 
4.00  percent.  The  coiisumer  has  elected 
to  lock  the  interest  rate.  The  creditor 
does  not  require  an  escrow  account  with 
the  loan.  The  creditor  requires  that  the 
consumer  pay  for  private  mortgage 
insurance. 
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FICUS  BANK 

qaiRaminiiiDotiewnI  •  Soneoly,  ST  12340 


Sow  ite  loan  Ediroair  to  ONi^MK  jfsw  Obsing  OBdbsuiK 


Loan  Estimate 


SMJEHKE 


2ns/2013 

Mkhaei  Jones  and  Mvy  Slone 
123  Anpvhcfe  SOeet 
Anylown,  ST  12345 
456  Somewhere  Awraie 
Any«iwrvST1234S 
$240j000 


UMUllEMi  30yBars 
Puidiase 

5  Vear  Interest  Only,  S13  Ad|uitaUe  Rate 

UlMiTIK  BConventianai  OHIA  nVA  □ _ 

lllMliDi  123456789 

■BEIjOCE  alK)  l■YB,untii4/1672013at5300pLIn.EDT 

flefoedbanajnirinlBetfJDt^piivai^aidiBKlBraedteon 
dionge  laifcsi  you  lodtlfie  aiteeit  rote  44  flriiw  Btenoterf 
dtaahgoMts  empire  on  3M/M1S  at  500  fun.  HTT 


Loan  Terms  ^ 

raa'lHiateiiortteiiaaiaaiteiif  itegT 

MMIMe 

4%  YES  •Adfiists  every  3  yws  starting  in  year  6 

•  Can  go  aa  high  as  12%  in  year  1 5 
■  See  JUMIhfala  ew  page  2  fte  rietaik 

lliia<y|  Pihnknlkhnaraal 

SteAqiKaBdAMlintslidbwfaryour 

EamatBrffcnrfkotetry/tynmf 

$70333  YES  -Adjusts  every  lywt  starting  in  year  6 

•  Can  go  aa  hl^  aa  82,969  ei  year  15 

« Indtjdes  only  teterast  and  rM  pttedpel  imtil  year  6 

•  See  APIhlrie  oe  page  2  for  details 

Dees  the  leee  kaae  thaae  fnatenaT 

NO 

■alaaeltey-t 

1  MO 

W|M  ml  kii 

teen  1-5 

1tewi5-i 

HmnW-U 

Ihan  12-90 

ftinctpal  a  Interest 

Mortgage  Insmnce 

estimated  Egjow 

AmoiaO  con  noBOte  oes’ Im 

S703.33 

+  109. 

♦  a  ^ 

$1,028  min 
$1,359  max 

+  109 

4-  0 

$1,028  min 
$2,068  max 

+  — 

4-  0 

SSStSSL 

$812 

$1,137-$1,468 

$1.137-$1,713 

$1,028-$2,068 

MM 

IhlaerrliaaetetectedM  '  teeaaeerT 

BnapertylaaBS  NO 

9333  BHonteowner^lnsiaanoe  NO 

amonth  □Other 

SeeSectianGonpage2fofesammlpraputfCDSt\.  Mwirtrot  pay  far  otter 
pioptft^  costs  upomNi^ 

1  Costs  at  Closing 

.  Collmalod  Cloitef  Cterti 

$8,791  Includes  SS,B51  in  Loan  Costs -1- $2,940  in  Other  Costs -SO 

in  Lentier  Credits.  See  poge  2  far  dNiA 

fatter  atari  C—hteCiw 

$27,791  bichiiJes  Closing  Costs.  S«Cafcaial>^CiBhiDaaaeonpage2fardecab. 

Vbitr 


I  for  general  hdonnation  and  took. 

MGEI  OF 3  •  lOM D i  1 21456789 
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Iwtef  Mt  Owly 


OpOoBal 


bida-f 


Initiilinteiestitate _ 

Hmmun^Msimum  hitaesi  Rale 


EE 
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Additional  Information  About  This  Loan 


LBBSI  ROBBMk 

■■ur_iJcaiKn 

UMWOmCBI  JoeSmith 

■BUf_UCBBE  ib  12345 

aMH.  ji»iiniltiafii  inImJiniiii 

MOK  123^56-7890 


■U/_UCBBEI> 


Comparisons 


Um  riMM  BMOMHM IB  CDRifare  thb  loHi  «ak  other  lom. 


$54,944  loOi  you  wl  haw  paid  in  princyatiniBest,  mortgage  insurance  and  kon  exists. 
$0  Wndpal  you  wJ  hang  pad  off. 


4.617%  1faura)5l5a«erthelaan«EnnaipressMasaraie.1hBKnotyaurintErestrate. 


81.18%  IhetotalaniDurtafintagstthatyDuwiipayaaerdaioantEmiasa 
percentage  of  your  ban  amount 


VWe  order  an  appraisal  to  detemane  the  property^  value  and  charge  WMJ  for  this 

apprabai.  me  arffpiiwnptly  give  you  a  copy  of  any  appraisat  even  f  your  loan  does  not  dose, 
mu  can  pay  for  an  additional  appraisal  for  your  ovm  use  at  your  own  cost 

IfyouseH  or  transfer  this  property  to  aiKither  person,  we  . 

U  vnlalo«(undBcertanGonditkais,  this  person  to  assiane  this  loan  on  the  originaitennB. 

B  smI  not  akar  assumption  of  this  ban  on  the  original  terms. 

This  ban  leqtareshomeovinetltinsurarKB  on  the  property,  vrhich  you  may  obtain  horn  a  . 
company  of  your  choke  that  vre  hid  acceptable. 

if  yom  payment  is  more  than  15  days  bfe,  we  wil  charge  a  bte  fee  of  5%  of  the  iminthl^ 
prbppof  Bid  inteast  pflymerk. 

Rehnandng  this  ban  wd  depend  on  ymr  future  hnandai  s'Nuation,  the  property  vahj^  aid 
market  coiditions.  Kbu  may  not  be  able  to  rehnaiKs  this  bait 

Webteid 

□  to  service  yoia  ban.  If  so.  you  wd  make  your  payments  to  us. 

B  to  tiansfer  servicing  of  your  baa  - 


Confirm  Receipt 


By  flgning^  pn  M  cai*fBing  that  hM  noemd  ta  famL  Ifau  do  nor  hM  to  aax|]C  ttiB  linn  because 

fMBMcd  this  fonn 
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H-24(D)  Mortgage  Loan  Transaction 
Loan  Estimate — Refinance  Sample 

Description:  This  is  a  sample  of  a 
completed  Loan  Estimate  for  a 
transaction  that  is  for  a  refinance  of  an 
existing  mortgage  loan  that  secures  the 


property,  for  which  the  consumer  is 
estimated  to  receive  funds  from  the 
transaction.  The  estimated  property 
value  is  $180,000,  the  loan  amount  is 
$150,000,  the  estimated  outstanding 
balance  of  the  existing  mortgage  loan  is 


$120,000,  and  the  interest  rate  is  4.25 
percent.  The  consumer  has  elected  to 
lock  the  interest  rate.  The  creditor 
requires  an  escrow  account  and  that  the 
consumer  pay  for  private  mortgage 
insurance. 
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FICUS  BANK 

<32lR]KkMiBoiiMnl  •  SoMdlii  ST  12340 


Loan  Estimate 

DOEBWHI  2^5/2013 

■PH  KOH  Mduel  Jones  and  Mary  Stone 

123  Anywhere  Stieet 
Anylowev  ST  1234S 
WUMn  123  Anywhere  Street 

AnyfeiWTvST1234S 
CSLMQRVMIIE  $180,000 


Sere  det  loon  Btiinale  to  OMipore  Hitft  yne  Cbsing  Oisdbsure. 


IjOMITOM  30years 
rawoSE  Reiinance 
mooucT  ■  Fored  Rate 

LOMITWC  HOxwentional  DFHA  DVIA  □ _ 

lOMIDa  1234S6789 

Miruxx  □  NO  □■YB,i«itil  4/16/201 3  at  SiX)pjn.H7T 

•  BNbredtatoijijmiMBctfRn^fxenl^reidlBndBraaitsan 
diangemleajiimtodttlieiataBt/alB.MIattmratimi0ed 
dbsng  OHti  aytw  on  3/aiaeiSar  unpuii.  EOT 


HoeAly  Ritac^el  a  Intoraal 

’  SerftcytoerfftyeiatoMtairfaryour 
EgaaaterflGtiaJifantMyAijiiignt 


Cenddanept 

torreere  eftor  rfaiMilT 

$150,000 

NO 

425% 

NO 

$737.91 

NO 

ftinupal  8  iritaest 

Mortgage  Insurance 

Estimated  Escrow 
AfiMunr  am  flicreare  omr  I 


MnSJO 


$737.91 

+  — 

4-  206 


$1,026 


Amoia*  con  noeere  oiro  t 


$206 

amonth 


HiiteeiimalBkicledes  leesatrerT 

BhppertyTaaes  YRS 

El  Homeowner^  InsteaiKe  '  VCS 

DOther 

See5eakmGoHfloge2hr€saamedpinixrtycosti  1/bu  must  pay  leather 
ppppeftycostt 


Costs  at  Closing 


btlHaeod  CMk  to  doM 


$5,099  Includes  $2,521  Bi  Loan  Costs  4- $2,078  in  Other  Costs -$500 

in  Lender  Oeifits.  SeepBge2for<terii 


$24,901  Indudes  dosing  Costs.  SeeCafcidalingCaditoCi(BeaRpiage2ftrde(Bds. 
□From  S16  Hmtowis 
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y 

Closing  Cost  Dotaiis 


Loan  Costs 

Hothercosts 

A.  OfIglMbM  Cbarg«s  ■ 

ft.iSO 

t  iBHandOtlmrCavimiBeflt  reES^  <  ;  > 

.5  %  of  Loan  Amount  (Pomts} 

AmAcatkaiFae 

OriginaliDn  Fm 

Undenuriling  Fee 

'  $750 

$250 
$450 
$500 

Heumfcig  fees  and  Other  Tams 

TransferTaoces 

SBO 

$i;» 

ItamieciinnerthisurancePiemiMnC  6  months] 
Mortgage  Insurance  PtenmenC  1  monOi^ 
hefnidlniefest  C$17.71  per  dqrfcr  is  days  #4^51$) 
Property  Imbs  (  6  months) 

$605 

$S2 

$266 

$632 

t.  SmotaeeltaiCMiBatShaplSr  ' 

'  '  "  fiSS 

ApprarsalFee 

$425 

Ca^AqiartFee 

$20 

Rood  Octoniinjdon  Fee 

$25 

Hood  Monilanng  Fee 

$45 

TaaMonihiiingFBe 

$65 

Taa  Sums  Research  Fee 

% 

$45 

C  S«nkcf1fen  Can  Shop  For 

Pest  bispeclian  Fee 

$85 

TMe  -  Insurance  Binder 

$50 

Title-  Lender's  Trie  Pbicy 

$251 

Trie  -  Sridement  Agent  ^ 

$350 

Trie -TMe  Search 

$200 

Uaneowner^ltisuraiice  $10(LB3  permonihfer  2  na  $202 

Moitgage  Insurance  permmlhfcr  ma 

PrapertylaKS  SloSJOpernwnOifbr  2  ma  $211 


L»ma*iijl9|r'’V— - ^ 

D>l 

Lender  CmBts 

-$500 

r  Calculating  Cash  to  Close  Hi^^l 

Loan  Amount 

SISOPOO 

IdUl  dosing  Costs  (I) 

.-SSiSM 

Estimated  Total  Payofc  and  faymerti 

-iuun 

EritiutedCaBhtDOone  □Finni  (glh  tmiemu 

$24,901 

Estimated  dosing  (jorts  Fnanced 
(hid  ham  your  loen  AmounO 

UUNESIHMn 


Ma  2  OF  3  •  IQMIDI  123«Sft70 
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Additional  Information  About  This  Loan 


UEHOa  FkusBwik 

■asf_ijaaBCD 

lOMOmcXi  JoeSnidi 

HU/_UCaEEB  1234S 

EBM.  jocsmilhaficiBliBnltxDni 

mOK  123-456-7890 


■■Ly_LICBBEB 


Comparisons 


\Nfe  nay  order  an  appraisal  to  determine  the  piaperty^  value  and  charge  vou  for  this 
apprai^  Wte  wM  ptompdy  giw  you  a  copy  of  any  appraint  even  if  yotv  ban  does  not  dose, 
can  pay  ibr  an  additioiial  appraisal  far  your  own  use  at  your  arm  cost 

tfyou  seH  or  transfer  this  property  to  another  person,  we 

Q  wlaloer,  under  CBnancDnitlfars,rftB  person  to  assume  this  loan  on  the  original  terms. 

B  wfl  not  allow  assumption  of  this  loan  on  the  original  terms 

This  loan  icquees  homeowner^  insuranoe  on  the  property,  which  you  may  obtain  from  a 
company  of  your  choice  that  we  find  acceptable. 

If  your  payment  is  more  than  15  days  late,  we  wil  charge  a  late  fee  of  5%  of  the  montMy 
principal  mdmtemst  payment 

Ibu  do  not  have  to  accept  this  ban  because  you  lune  received  ties  farm  or  signed  a 
loan  appficaiian. 


unpaid  iMit  f  yoie  lender  farecfases  on  yoie  home,  t  yiw  fate  this  protedioiv  you  may  have  to  pay 
any  dribt  rerafaaig  even  after  faredosuteltou  may  want  to  consdt  a  lawyer  fte  more  edormotiorL 

Hefaiandng  this  loan  wil  depend  on  yore  future  finarKial  situation,  the  property  value;  and 
market  ciMiditions.  Ibu  may  not  be  aw  to  refinance  dm  ban. 

Weintend 

□  to  service  your  loan.  If  so;  you  wMmahe  your  payments  to  us 
B  to  tnmsfar  servicing  of  your  baa 


lOMitSTeewi 


MCE  3  OF  3  .  LOAN  D  f  1234S0W 
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H-24(E)  Mortgage  Loan  Transaction 
Loan  Estimate — Balloon  Payment 
Sample 

Description:  This  is  a  sample  of  the 
information  required  by  §  1026.37(a) 


through  (c)  for  a  transaction  with  a  loan 
term  of  seven  years  that  includes  a  final 
balloon  payment. 


FICUS  BANK 

4321  Random  Boulnani  •  Sameaty;  ST  12340 


San  this  Loan  Estimate  to  fOfmkMK  mihyotr  dosing  Oisfhan. 


Loan  Estimate 


7/23/2012 

Mkhael  Jones  and  Mary  Stone 
123  Anywheie  Street 
Anykn«TvSn234S 
456  Somewhere  Avenue 
Anytawi^  ST  12345 
SiSOjOOO 


UMUTVFE 

UlMIDt 

ROCLOOI 


/yean 

Piadiase 

Year  7  Saloon  Payment.  Foed  Raite 

■  Conventional  □FHA  nWt  d _ 

123456789 

□  NO  BYES. until 9/21/2012 at &00 pin. H3r 

dosingi  your  eaemir  11*^  poam.  oaf  Imdn  oedta  on 
dionge  Mdeu  you  iodt  (he  iniBest  rate  Al  oAer  estmoferf 
dbHngcDSlseqMeanlli/ai'iaar  SdOpni  flJT 


r  Loan  Terms 

- - 

Lean  Amount 

MmuBRarn 

4375%  MO 

MoutUy  Princ^  ftintaimt 

SeeAtyededAiyniennMDarftryDur 
Estimated  fottJ  NontWy  ftijmtnf 

$853.78  no 

Prfiayment  Pan  illy 

Pomthalami  hawethnsafantaeMT  ' 

NO 

taloeu  Payment 

YES  •1ftMJwilhavetopayS148.2aattheendafyear7 

FdymamCaleriayou 

ThanVT 

'  HnaiPBfmwit 

Prindpal  &  Interest 

Mortgage  Insurance 

Estimated  Escrow 

Affloinr  con  Bioease  over  time 

$853.78 

+  87 

4-  309 

$149,262.95 

♦  — 

+  — 

EsHmatad  Total 

Monthly  Payment 

$1350 

$149^6Z95 

Esttmatid  Tubs,  bismanca 

Arnowir  am  noBose  over  time 
• 

Thkeadmalalncimlas  MajciowT 

51  Property  Taxes  YS5 

$309  51 Homeowner^  Insmnce  YES 

amonth  Dother 

See  Seam  G  on  page  2  for  esaamedpiapaty  oats.  Y)u  must  pay  for  other 
property  costs  jqxMotefy 

H-24(F)  Mortgage  Loan  Transaction  and  (b)  for  a  transaction  with  negative 
Loan  Estimate — Negative  Amortization  amortization. 

•  Sample 

Description:  This  is  a  sample  of  the 
information  required  by  §  1026.37(a) 
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FirUSBANK 

^T>i  PjiiAf  .  SnwMrity  CT uwi  Sa¥ethisloanEslimaletDcompait!iii^youfChsingDBdosutK. 


Loan  Estimate 

DOr  BSKD  7/23/2012 
amic— n  Michael  Jones  and  Mary  Slnne 
123  Any«»hefe  Street 
AnyiDwn,  ST  12345 
Mumnv  456  Somewhere  Airenue 
AnyfeMm,  ST  12345 
S4UPKZ  $180,000 


ijOMiTBHi  30years 
riNVOSE  Purchase 

raoniCT.  Yfear  5  Hegatiwe  Amottization.  1/1  Ac^ustable  Rate 

UMMTIPE  B Conventionai  DFHA  DWA  □ _ 

lOMIDt  123456789 

unruxs  DNO  BYES^ until 9/21/201 2 at SiW pm H7T 

aMMBdtaMnftycur/wteregita^  pointy  andfcniArcreJls  can 
change  unlesf  jaw  todt  the  interesr  rale.  Al  other  etimreed 
(JbsihgcastsayweanM/aoizarsatpin  EDT 


rtoan  Terms  ^ 

r—  lldh  Miliiiiil  Miimib  bIIm  ilndMiir 

1— AmbhiH 

$171,000  YES  •Cango«syBhM$17i.012 

>  Can  htawaM  unti  year  6 

iBfltUMB 

2%  YES  »Ai^ustsrewfyy—r  starting  in  year  2 

•  Can  go  as  higli  M  7%  in  year  10 
»5eeJ>Bt  table  on  page  2  fcir  details 

MantUy  Mwc^al  B  failMwit 

SreftcyBcrerfAyiMWBheloirfarjor 
6iimofBrf  Monthly  Aijmenr 

$63Z05  YES  « Adjusts  arreryyaar  starting  in  year  6 

•  Can  go  as  high  as  $1,227  in  year  10 

■  Includes  only  brtareal  and  no  prfadpal  until  year  6 

•  See  AP  taUa  on  page  2  ibr  details. 

^991 

Does  the  loan  lunrethasalaatarai’T 

NO 

NO 

H-24(G)  Mortgage  Loan  Transaction 
Loan  Estimate — Modification  to  Loan 
Estimate  for  Transaction  Not  Involving 
Seller — Model  Form 

Description:  This  is  a  blank  model 
Loan  Estimate  that  illustrates  the 


application  of  the  content  requirements 
in  §  1026.37,  with  the  optional 
alternative  tables  permitted  by 
§  1026.37(d)(2)  and  (h)(2)  for 
transactions  without  a  seller.  This  form 
provides  two  variations  of  page  one. 


four  variations  of  page  two,  and  four 
variations  of  page  three,  reflecting  the 
variable  content  requirements  in 
§1026.37. 


Federal  Register/ Vol.  78,  No.  251 /Tuesday,  December  31,  2013/Rules  and  Regulations  80157 


Loan  Estimate 


DKIEKSIIB) 

AMUCMm 


pnofatrr 
ESC  noil  ¥IILtlE 


Save  diislnanEslmalg  to  compan  with  yotr  dosing  OaeiosuK. 


pinrasE 

POOOUCT 

UMUtTfPE  aOxwentional  DFHA  DVA  □ _ . 

LOMID* 

WDEIJOCK  ONO  aYES^untii 

Befan  dosing^  fiurintenstKt^  points,  and  kndiraaib  am 
dunge  utrfm  jm  todr  the  mteiesr  RMr  Al  other  Amated 
dosing  costs  ofMic  an 


Loan  Terms 


Cob  tiric  mbohm  kMWM  aftar  dofliB^ 


Monlfciy  MBC^alftlBMrBt 

SegftqledBtfftynentsbdoirftiryour 
anmoRff  MI0  Monmiy  wjfnenr 


PrapaifiiMfit  PMiaky 


laHoBB  PayBIBBt 


PBBltbBiBBBllBIIBtllft— tBIBK? 


Estimated  Escrow 
Afflotftt  can  inaease  owr  lime 


Esttaatad  dosiBg  Cbcts 


Includes  in  Loan  Costs  +  inOtherCosts- 

in  Lendv  Credits.  See  page  ^  fcr  dBois 


Esttatatad  Cash  ta  Close 


LOANESTNMAIE 


Indudes  Closing  Costs.  SeeCofciiatingCastitoaaseanpage^fardetafc 
□  From  □  To  .  Borrower 


'/iiinHyags  artlaiBN  Ibr  gerteral  irdbimation  and  took. 

MGEIOFS  •  LOANDI 
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Oosing  Cost  DotaHs 


Loan  Costs  Other  Costs 


A.  OHatertliffliiriM  dOMw  C»ww—ir«o  ^ 

%  of  Lun  Amount  <Mnls)  ReaxiSngFMi  and  Ollier  1«s 

Transfer  laees 

ILPeipil*  f 

I  tomeowmef^  Insurance  Premium  (  monllis) 

Mortgage  Insurance  Piemiunt  mortlis) 
hepaidlntofest  (  perdayfor  d^#  ) 

htgierty  lanes  (  months} 


tinnrtei 

Homeouiner's  Insurance  per  month  far 

Mortgage  Insutance  per  month  far 

tapertyTanes  permonihfar 


H.  Ollier 


irmimkcotmTvrti 


lI5E55BS|HP?7??|» 


xTonLcuosas 

Del 

Lender  Ciccits 


Calculating  Cash 


Inan  Amount  _ 

Total  dosing  Costs  (J) 

EstimMed  Total  fapolh  and  Parments 
EethMeedCaahtaaose  □From  DTo  Iniionu 


Estimated  Oosing  Costs  Financed 
(Paid  from  your  Loon  Amount) 


tOANtSTHMir 


MGE20F3  .  lOANDI 


Hi 
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«  of  liun  Amoint  (Mims) 


i.  wi  Other  CMcramflt 
Recoiding  Fm  and  Other  laKS 
Transfer  Tales 


llomecwier^liHutancePmiiiiwt  months) 
IMcii1gageliisarancePrenaun(  mofillH) 
ftepaidlMeiest  (  perd^hi  days#  ) 
■^opertylaKS  |  manths) 


Homeowner^  bisiiance 
MoitQage  insuranDe 
Anpertylans 


per  month  hir 
per  month  for 
per  month  for 
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«afliHnAmiiiit(Mnls)  WeaminQ  Fees  and  QdierTaas 

TiamferTanK 


HamMwner^  Insurance  PreBiiun{  monltisl 
Mortgage  bwjranoe  PKfMura  (  monlii^ 
l¥epaidlnlerest  (  ~  per d^  (or  di^#  )  ' 
nopertylMes  (  monliis} 


I  lomeortner^  Insurance  permandifor  ma 

Mortgage  Insurance  permandifor  ma 

Rrapertylaies  permondifcir  ma 
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A.  OrigbailiMChiffBi 
%  of  loan  Amouit  (MmsI 


.^E.  IkBK  and  Other  CownnwMl Fees 
ReoNtfeig  Fees  and  Other  InB 
Transfer  Tales 


Hameanner^  Insurance  Pieniun(  nnnihs) 
Mortgage  insurance  Ptemiuml  nonlhs) 

(Repaid iMeiest  t  perdajrhi  days#  ) 
Aoperty  Tales  (  nMnlhs} 


Hameomer^  Insurance 
Mortgage  Insurance 
tapertyThes 


permmdifar  ma 
permomhfDr  ma 
peritioilhfar  ma 


L  TCIIlU.0fllBi(lpanSireP4 


n.Mr't.f.'  '-rrm 


D-^l 

Lender  Cieifts 


Calculating  Cash  to  Close 


Loan  Amormi 
Tod  Oosing  Costs  (I) 
Estintaled  Total  RayolCs  and 


EfdMiedCHhtoClaae  Dfm  DTo 


Eitaiijfcd  doing  Costs  financed 
(Md  ion  your  loan  Araoiait) 
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Additional  Information  About  This  Loan 


r  Comparisons 

lliathBiBmaMaeraitn  ntiiaualhlrlnanatirii  nlharlnani 

bSWars 

Idul  you  wfl  have  paid  n  pnncbai  btBes^  mongage  insiBance;  and  ban  costs. 
Mndpai  you  wil  have  pad  oft 

Tbur  costs  over  the  ban  term  eipiessed  as  a  rate.  This  B  not  yoia  mieresi  rale. 

The  total  amount  of  bterest  that  you  wA  pay  over  the  ban  term  as  a 
penentage  of  yme  ban  amoiatt. 

Other  Considerations 


We  may  order  an  appraisal  to  determine  the  property^  value  and  charge  you  for  this 
appraisal.  We  wfl  promptly  give  you  a  copy  of  any  appraisal  even  if  yoie  nan  does  not  dose. 
>bu  GUI  pay  for  an  ailditionai  appraeal  (or  you- own  use  at  your  oum  cost 

Ifyou  seH  or  transfer  this  property  to  another  person,  we 

Q  wJ  alow,  undwcertaiBUwdHkws,  this  person  to  assiane  dig  loan  on  the  rxig^tsams. 

□  wriS  not  aBow  assumption  of  this  loan  on  the  original  terms 

This  ban  requites  homeowner^  insurance  on  the  property,  which  you  rrtay  obtain  from  a 
company  of  your  choice  that  we  And  acceptable. 

<r 

If  your  payrnent  'B  more  than  J _ days  ial^  we  wil  charge  a  late  fee  of _ 


Taking  diB  ban  could  end  any  state  law  pioiBctioh  may  OBietaiy  have  against  fiabiftty  far 

unpad  debt  f  yoie  lender  faredoses  on  your  home,  ff  you  b«  this  pratectbr^  you  may  have  to  pay 
any  ddit  remainbg  even  after  faredosue.  Tbu  may  want  to  oonsidt  a  lawyer  ke  more  bibmiatiotL 

RcAnandng  this  ban  wil  depend  on  your  future  financial  situation,  the  prapefty  vaki^  and 
market  OHMiitions.  Ttau  may  not  be  abb  to  refinance  this  ban. 

Wbinlend 

□  to  service  yme  baiL  If  so.  yiM  w3  make  yoie  payments  to  us. 

□  totiamferservk±igofyourban. 


Confirm  Receipt 


lyaywift  you  are  only  ciaWaeng  that  yoit  have  iBceivBd  this  kaw-Tburb  not  have  to  accept  this  ban  because  you  fcaresiyied  or 


Dtie 


Co-Appicant  Si^Bluh 


date 


tOMESTtiinT 


MGEJOFB  .  UlMtlOl 
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Additional  Information  About  This  Loan 


r  Comparisons  ^ 

Ube  these  ■eweiiiei  tDoaipeeelhia  loan  with  odier  loam. 

taSWnrs 

• 

Total  you  wd  hare  paki  in  prndpal^  inlBes^  mortgage  insiaanc]^  and  loan  costs 
Principal  you  wil  have  paid  off. 

four  costs  over  the  loan  temt  expressed  as  a  rate.  This  B  not  your  intetest  rate. 

Itatri  InlvHt  ParaMlag*  (nP) 

The  total  amount  of  interest  that  you  wd  pay  over  the  loan  term  as  a 
percentage  of  your  ban  amount 

AppniMl 

Amaaptloii 


LatePayawiM 


Wfr  may  order  an  appraisal  to  determine  the  ptuperty^  value  and  charge  you  for  this 
apprai».  Wte  wit  prampdy  gwe  you  a  copy  of  any  appraint  ^  <tDes  not  dose: 

Ybiicanpayloran  additiori^  appraisal  fw  your  own  use  at  your  own  cost 

Ifyau  sell  or  transfer  this  property  to  another  person,  we 

□  wHl  alow,  under  certamoondHkMK.ths  person  to  assume  this  loan  on  the  original  terms. 

D  will  not  allow  assumption  of  tiu  loan  on  the  original  terms. 

This  loan  lequires  homeowner^  insurance  on  the  property,  which  you  may  obtain  from  a 
company  of  your  choice  that  we  find  acceptable. 

If  your  pafyment  is  more  than _ days  late,  we  wil  charge  a  late  Im  of _ 


Loan  Aociaptance 

UabMly  after 
roeedoiwe 

Refinaiice 


Ybu  do  not  have  to  accept  this  loan  because  you  haw  received  this  form  or  signed  a 
loan  appication. 

Tafciftg  this  loan  could  end  any  state  taw  protection  you  may  darendy  have  against  fabilty  for 
unpaid  ddbt  if  your  lender  forecloses  on  yoir  home,  if  you  lote  this  protection,  you  may  hawe  to  pay 
any  debt  remaining  even  after  faiecfostae.  Ttou  may  want  to  considt  a  lawyer  for  more  information. 

Refinancing  this  loan  wtl  depend  on  yota  future  hnandai  situation,  the  property  valu^  and 
market  cortdhioiis  You  may  not  be  able  to  refinance  this  loan. 


SewMiifl 


We  intend 

□  to  service  your  loan.  If  so.  you  wil  make  your  payntefits  to  us 

□  to  transfer  servicing  of  your  loan. 
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I 

Additional  Information  About  This  Loan  | 


r  Comparisons 

Umheiarwaamras  Id  rtiagawa  dlls  loan  etahediar  loans. 

hiSIfean 

TottI  you  vwl  have  paHeiprwdpat  interest  mortgage  inscaancg,  and  ban  costs. 
Mncipal  you  wil  have  paid  off. 

tbur  costs  over  the  ban  term  eapiessed  as  a  rate.'lhrs  is  not  your  btcrcst  raw 

The  total  amount  of  inlerest  that  you  wli  pay  over  the  loan  term  as  a 
percentage  of  yna  ban  amount.  ^ 

Other  Considerations 


tfyou  sell  or  transiEr  this  property  to  another  penon,  we 

Q  «mI  alow,  under  csrtan  corefitiiins,  this  person  to  assume  this  loan  on  the  fxiginal  tarns. 
O  wifl  not  alow  assumption  of  this  loan  on  the  originai  terms. 

LaSeraymaae  If  your  payment  is  more  than _ days  bte,  we  wil  charge  able  fee  of _ 


UeblkyaflBr  Tafdng  this  loan  could  end  any  stale  law  protection  may  oaieiely  have  against  liablity  for 

Faiedoama  unpaid  debt  fyota  lender  feredoses  on  your  home.  R  you  bro  this  protection,  you  may  hare  to  pay 

any  debt  remaining  eoenjfierfetedusure.tfau  may  want  to  connit  a  lawyer  he  mute  infarmation. 

■efttutwe  Refrnattcmg  this  ban  wil  depend  on  you  future  financial  situation,  the  property  valu^  and 

marhrt  CDrtdhions.  tbu  may  not  be  able  to  refinancB  this  ban. 


SenWag  WfeimefKl 

D  to  service  yota  loan.  If  so,  you  wil  make  yoiv  payments  to  u& 
□  to  transfer  servicing  of  your  ban. 


Confirm  Receipt 


■y  B^wg^  you  am  only  confiroang  that  you  have  received  this  tain,  ifeu  do  mt  have  to  accept  this  ban  because  you  have  sigtMd  or 
received  thh  taw. 


AigdkantSignabae  Dale  Co-AppBcam  Supature  Dale 


UMMESTWUE 


MGEaOFS  .  UMNIDI 
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Additional  Information  About  This  Loan 


IM1S/._UCBISED 

UNWOmCBI 

M■tV_UCERS■} 


InSViiri 

lotai  you  wil  ham  paid  ai  praicfoa^  mterest;  mortgage 'msuam^  atvi  loan  costs. 

Prindpaf  you  wil  have  paid  oft  ^ 

Anaual  Iferawtege  Rate  (M>IQ 

four  costs  over  the  loan  term  expressed  as  a  rate.  This  is  not  yoia  interest  rate. 

TbtellnterartPwcaiitegifnPI 

The  total  amour*  of  interest  that  you  vrill  pay  over  the  loan  term  as  a 
percentage  of  your  loan  amixaiL 

LatBPayaMHrt 
Lbm  AcBSptMIM 
LiaMlIy  liter 


Itolminci 

Swvfcteg 


Ifyou  sell  or  transfci  this  property  to  another  person,  ire 

□  wil  alow,  under  certain  amdhians,  this  person  to  assune  this  loan  on  the  origtraltemis. 

D  will  not  allow  assumption  of  thb  loon  on  the  original  terms. 

If  your  payment  is  more  than _ days  late,  we  wHI  charge  a  late  fee  of _ 

Ybu  do  not  have  to  accept  this  loan  because  you  have  received  thb  form  or  signed  a 
loan  appikation. 

faking  this  loan  could  end  any  state  law  protection  may  currently  have  against  liabCty  far 
unpaid  debt  I  yoia  fender  forecloses  on  yota  home.  S  you  lose  this  piolBCtiix^  you  may  have  to  pay 
arty  dAtremainfog  even  after  fatedosute-Ybu  may  want  to  consult  a  lawyer  for  more  infarmatiDn. 

Refinancing  tiis  loan  wil  cfepend  on  yota  future  financiai  situation,  the  property  valu^  and 
market  conditions.  You  may  not  be  able  to  refinance  this  loan. 

We  intetKl 

□  to  service  your  loan.  If  so,  you  wil  make  yota  payments  to  us. 

□  to  transfer  servicing  of  your  loan. 


UMNESTUMTE 


R*GE3aF3  •  UMNlOf 
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H-25(A)  Mortgage  Loan  Transaction 
Closing  Disclosure — Model  Form 

Description:  This  is  a  blank  model 
Closing  Disclosure  that  illustrates  the 


content  requirements  in  §  1026.38.  This 
form  provides  three  variations  of  page 
one,  one  page  two,  one  page  three,  four 
variations  of  page  four,  and  four 
variations  of  page  five,  reflecting  the 


variable  content  requirements  in 
§  1026.38.  This  form  does  not  reflect 
modifications  permitted  under 
§1026.38(t). 
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Closing  Disclosure 


Oogng  Mbmalian 


ThBk>nnBastatementafSnalk>antmBandckBingcosli.Companlhii 
documeni  with  your  loan  Eitimtae. 


Transaction  hrfunmliun 


Loan  Inibrniabon 


Lhb^  □Cnmcnlinui  DFHA 

□va  □ _ 

UmDI 


Loan  Terms 
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Closing  Disclosure 


This  farm  is  a  statement  of  SnaHoantema  and  dating  cmts.Ciompmlhis  . 
document  mkh  your  loan  Estimate.  " 


dosng  Infannatian  Transaction  Information  Loan  Infannalion 


[  Loan  Terms 

lawmkmnmd 

Seefta/eaednjfmeatibdumbryoir 

^  - -  ^  - m - : - 

»  .  *  ■ 

J 

j 

1 

J 

1 

1 

[  Projected  Payments  ] 

•  •  * 

Prindpd  a  Imarest 

Mortgage  Inannce 

Estimated  Escrow 
Amamtrmmaeamamlime 

SSSiSSL 

Atennr  OBI  inoaBse  omr  lime 
VepogeeltardteMi 

□  nopotylaites 

Dllomeowrart  Insurance 
□cMier. 

SeeEiaom^aaualonpage4fordelaii.^mustpayfariitherprapertf 

aatistpmalely. 

V  ■  •  - 

•  .V-rf, 

doaiwgCaate 

bdudes  in  Loan  Gists inOtherGists-  *' 

in  Lender  Geilts.Seepa9e2iirdHDiL 

CaalitoClMa  . 

\  Includes  Closing  Gists.  Stenifnteliitf  Cadi  ID  Qaw  on  pegeTfarditefc 

i 


t 


aagNGDBOiKUK 


MGEIOFS-UMNDI 
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Closing  Disclosure 


TfiB  fann  B  a  stoteniM  of  lEna/ loan  iBins  am<  dosing  OMts.  ConyMOT  de 

document  with youf  loan  Esbmate.  ' 


AmoimlamincTaaea^eriinte 
See  page  4hrdekiis 


□  I  knneownert  Itwurance 

□  other 

See  Csaue  Account  on  page  4  fofdelaitibuimtu  pay  kradmpmpefty 
co3ts  s^pontefy. 


doohigCaett 

Includes  in  loan  Costs -i-  inOdierCosts- 

in  Lender  Cietftts.  See  page  ^fardMh. 

CaohtodoM 

Indudes  Closing  Costs.  SaCoiaditiig  Cosh  to  Ckne  on  pope  3  hrdlrtBh. 
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Additional  inforination  About  This  Loan 


Loan  Disclosures 


tf  you  Ml  Of  transfer  this  pniicity  to  another  person,  your  lender 

□  wfl  aan*.  under  cxit»  amHon^  this  person  to  assune  itiB 
knn  on  the  origmal  tems. 

□  sdl  not  alow  assumption  oftoBtaan  OB  the  originil  tones.  • 


Eaaaer  taMMt 
ArjMa^yrwrloan 

□  wfl  have  an  esooer  amiunt  Cahocafcd  an*hepaHMr  or'hwir 
aazanOtopoylheptDpcnyaisisfsledlieioinWMiautanesciaer 
aoiui^  you  Noidd  pM  then  (frac%,  pouily  in  one  or  two  large 
paymetto  a  yeas  Ybie  lender  may  be  iifale  tar  poiilies  tod  iMBBi 
tar  htog  to  HHhe  a  poyneni 


^taurkran 

□  hasadernandfeolue^whidipennirs  your  lendertoreipMe  early 
mptyre  lit  of  the  taagtoushooldieweer  your  note  far  detafc. 

□  itaes  not  have  a  demand  feabne. 


Negnlhie  Atoorthminn  dnaeoM  in  Loan  Amourt) 

Under  yoie  loan  term^  you 

□  are  scheduled  to  ni^  monthly  payments  that  do  not  pay  al  of 
the  inleiest  due  ihM  month.  As  a  resub,  your  loan  amoiae  «■ 
■naeoM  (negainely  amortize],  and  your  kion  amoumTiiil  iMy 


□  may  haw  monthly  payments  that  do  not  pay  al  of  the  inteiest 
due  that  month.  I  you  dc^  your  loan  amoitot  nil  inaease 

Cnegtaiwly  amortizelt  and,  os  a  tesUL  yoxt  lox  ^■'■o****  "uy 

become  tnqei  than  yrwr  original  loan  amount  taioBases  in  your 
ban  amount  tamer  the  equity  you  haw  01  this  property. 

□  dbnothawanegadwamuitirjtionleaiiae. 


Enron 


riuumd 

MamwCuUs 

..cmerfewl 

yam  rii  wiwil  |wri|«ity  i.imi 

thw  Tinnwrrt 
fea|wrtrCDW 
owrtfcwl 

Enin^d  >ad  ronw  uwipnUw- 
your  nanwannBl  {anparty  cods 

tbn  mw  haw  (dtnr  picfiaty  cars. 

biifelUuuw 

feymBU 

A  oMdro  fardK  ooDW  icxaiBd  you 
pay  at  doroig.  Sae  Seclian  G  on  page  2. 

MuiHtyy  Eropn 
PlflWt 

the  anaNoninchided  ■yaw  tout 
aaaWily  papwau. 

□  iniiiothawtoesoomacanaetiefaHwDynHdBcineditDyrim 
lender  does  not  ofcr  one.  Tfau  must  tfaecdy  pay  yomtaupeity 
CDShv  ^"th  as  bws  and  nomeomtiet^  nstaance.  Can(^  your 
lender  to  ask  i  your  loto  can  haw  to  escnim  acznart 


rertliirBiimiHli 

tlu  lender 

□  may  aoept  payments  that  are  less  than  the  tal  amount  due 
(partial  payinetits)  and  apply  them  to  yma  loan. 

□  may  hold  them  in  a  separate  acanadiBdi  you  pay  the  rest  of  the 
payment,  and  then  apply  the  lul  payment  tn  yaur  loan. 

□  does  not  aocept  any  partial  poymertls. 

Ithis  kion  is  sold  your  new  lender  may  haw  a  dMeter*  poicy. 

SaitehllBtatiil 

^aregnmbigasBtMityimEteaai _ 


>tau  may  bne  this  property  i  you  do  notinabe  yma  payments  or 
sahs%  other  ohigteions  far  this  loan. 


Euiiaalut 

ftapertyOWi 

anwtlEarl 

EninwWd  WWl  amount  oaeryaarl.fen 
nanC  pny  dae  coali  dimclip  poaably 
in  wie  wtoB  pqtnndi  ayem. 

EKroMbfanar  lee 

fairpropettyai^maychangeand,asaiasidt,yiiwcsEiD<*|My- 
ment  may  change,  ttau  may  be  able  to  cancel  your  escrow  atran^ 
bit  tf  yuu  dq  you  must  p^  your  property  costs  dtectly  V  you  fai 
to  pay  yma  property  teaes,  your  Slate  or  tocalgowmaiem  may  (t) 
anpoM  lines  and  paiaMes  la  CO  place  a  t»  in  on  tliB  property.  I 
you  talto  pay  any  of  yma  laopaty  arsis,  your  knder  may  (1)  add 
the  arommis  loyma  Don  bainoe,  (2)  addan  escrow  aammt  toyma 
ban,  m  (3)  requae  you  to  pm  far  property  insurance  thatlhe  len^ 
buys  on  yma  behaa,  which  tenly  moubl  aist  mom  and  proiide  fewer 
bencbts  than  what  you  CDubl  buy  on  yma  owTL 


Adjustable  Payment  lAP)  Table  Adjustable  Interest  Rate  lAIRl  Table 


1 

_ 

— — 1  '  ij.i' ..il  II  1  li  1  H 

TtoiUildlitinitoleT 

ywHWii  Si  dwegneitt  Changes 

■.-•f 'i.'J,  Is, 

i '  . 1  ' '  ma^m 
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Additional  Information  About  This  Loan 


Lo»n  Disclosures 


ff  yoy  scl  V  tnMkf  Ob  pnpeitjf  to  anattier  pmon,  your  knder 

□  waaawitMiaHrcHtiiwutoiiliuii^ttepaMHtoMM—nhii 
kaa  on  tiK  orignrf  ms. 

□  ■awBt  ilBwiiii—ptiniiafSigloMontheorigiiHitenin. 


tavkiM 

□  liisadMHndfcaM^MliidipBiMtsyDWIaidErtorBqiaetoriy 
M^aytoB*  toe  toon.  Ytou  shoHld  miNr  your  noto  far  itea. 

□  does  not  kave  a  deuund  feabae. 


ffyaurpa|piaitui 


(toon days  fato,  your  fender  via  charge  a 


aagaileu  AtoHcOaullan  (kiocase  in  Loan  AnounQ 

IMer  your  fatoi  leftos^  you 

□  atoschedutedtoaufceinonlldyiiqfiiienlstoatdDitotpayalof 
toe  itoBKst  due  that  inonA.  As  a  result,  you  loan  amoiBd  «a 
aiouaseiiugdiwIyanMrtiiei^andyniatoanatoountwaiifaiy 
heoane  larger  toanr^  original  Imniainiurt  fncjeamifayour 
ban  arnount  lower  toe  ei|Htly  yiM  hawc  ai  tots  property. 

□  tn^lnieaiontofapayuierds  that  cto  not  pay  alar  toe  inteiest 
due  toat  tnonto.  ■  ycnr  di^  you  loen  aHMntnt  «a  ttiaeasc 
tnegalhielyanMttiee>,awr^asarercHyourtoanawMUHtiway 
beoane  lager  toan  yiw  otigind  loon  anunnt  faoeases  in  your 
ban  atnoutd  lower  toe  erpaly  you  have  Bi  tots  prcgietty. 

□  dbntohaweanegaiwe  innatii  dwaifcaoue. 


□  may  accept  pay  erdstoat  are  less  toan  toe  fal  amount  due 
(parhai  payawttls)  and  apply  toetn  to  yoia  loan. 

□  may  faddtoeni  in  a  separate  acoNmtiBal  you  pay  toe  rest  of  toe 
poymetd,  atui  then  apfdy  toe  fal  poymertt  to  yoia  loatL 

□  docs  not  aoyt  atg  partiai  payments. 
gtoislDanaM^yoiancwleteleramytiamaiHhri.n  puity. 


faMm^bsetoisptnpmiyiyoMdDtueinli  yiaa paymtito or 
ntniyiitlui  idtojrbiti  Mai  batL 


EatraerAmawt 
far  my  your  loan 

□  wHne  an  escrow  account  Caho  called  an  ^apoumf  or  trust* 
aemunt)  to  pay  toe  paipcr^  costs  istod  betaie  WAdiout  an  escrow 
aocoy  you  wodd  pm  toem  dmedy,  piBsfaly  m  one  or  two  large 
pynems  ayeai. fare  fender  may  beiabte he  pmahies  and  Blemst 
far  fatong  to  mtoe  a  pynent 


□  wl  not  hare  an  csoow  account  because  Dyourlecined  it  Dyma 
lender  does  not  oler  rare  fau  tmitf  dneedy  pay  yore  property 
costs,  sudi  as  tarws  and  homeowner^  nsieanoe.  ContKt  your 
btafar  to  ask  ff  yuie  loan  can  hare  an  esciDw  arxxMtit 


Naewww 


Ewinwtod 

Gsiinwwd  tobi  ■•nauU  <•«  ys  l.tbu 

hopenyCaWs 

mwtpeydaiwiiuri<fiweil|n|inito^) 

ovtrlfcarl 

iuaweiatewlwgi  peS**"**  »T» 

EicRiwdtaiiicr  Fee 

fatoefaby 

Ybie  property  costs  may  change  as  a  residt,  yore  esdow  pay¬ 

ment  may  dunge.  fau  may  be  abb  to  cancel  yore  escrow  aocoimt, 
but  if  you  dp  you  nwBt  pay  yore  property  costs  efaecdy.  If  you  tai 
to  pay  ywe  property  tarns,  your  state  or  toed  goternmeidmayd) 
onpose  fines  arid  penaldes  Of  (2)  place  a  taa  in  on  dm  property.  V 
you  hd  to  p^f  any  <d  row  parperly  oott^  yore  lender  may  (1 )  aM 
die  anoimls  to  your  man  baianez,  (2)  addan  escrow  accorait  toyour 
tan.  Of  01  leiparewiu  to  pm  far  property  insraance  drat  toe  lender 
buys  lai  yarn  behal.  rrtiidi  Hidy  rroM  cost  more  and  proride  feaer 
bmefits  than  what  you  emdd  buy  on  your  arm. 


_ 

1 

I 

1 

OpMaodll^mHbl  . 

IbprfamibnT 

1  III  ii* 

• 

RratOiminft 
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MCEdOFS.LOMIKX 


Federal  Register /Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and  Regulations 


Additionai  information  About  This  Loan 


Loan  Disclosures 


If  you  sd  or  tnnsfM  this  piopefty  ID  anodwr  pcfsoi^  yoHf  fender 

□  wdaftw.  under  cxitainaMMfbon^  this  pencMi  ID  assume  Ihis 
k»n  on  the  origeut  terms. 

□  wH  not  alo*r  assumption  of  thB  loan  on  the  original  ternM. 


^tourloan 

□  liasadeniandfea«we.whklipennrlsyiiurlettderlorequue  early 
repayment  of  the  loan  Vou  should  RMew  your  note  far  detak. 

□  does  not  hare  a  demand  feature. 

Latetaftneni 

V  your  ferment  is  more  than _ days  taite,  your  lender  rrildiaige  a 


Naganec  AmerttaatlMi  Ihtoease  in  Loan  Amowd) 

Under  ymv  loan  terms^  you 

□  ate  sdwdided  Id  matomontMy  payments  that  do  not  pay  al  of 
the  iideiest  due  that  month.  As  a  result,  yow  loan  amount  «a 
inaease  Cnegatnely  amortne],  and  your  loan  amount  nil  fMy 
become  target  than  yow  oiigM  ki«  amount  tnaeases  an  yow 
ban  amount  kmer  tne  equity  you  have  in  this  praperty. 

□  may  taue  monthly  paymetds  that  do  not  pay  ai  of  the  mtermt 
due  thatmonth.  f  you  dq  your  loan  amount  wM  incicase 
(negalncly  amortmei,  aiM^  as  a  reside  your  kan  amount  may 
become  latger  than  yuia  original  loan  amoum.  tnoeases  in  your 
ban  amount  kaier  Ita  equity  you  have  in  this  praperty. 

□  do  not  have  a  iiegalhmamottintion  feature. 


lecnat  Arnmrl 
reraenyotaioan 

□  ed  have  an  escraiv  aconad  (ahocaHed  an’tapound'artnad' 
amount)  to  pay  the  pnpetty  costs  fsied  bebMLMWiaut  an  esouiti 
amount  you  vioidd  pm  them  dbeedy,  possUy  in  ime  or  ten  targe 
paymerdsayeac.  tbm  tender  may  be  table  far  pmalSes  and  wiemst 
farhfanglD  nohe  a  payment 


□  wlnothaveanestiowaaoimtbecauBeDyDudecfneditDyDur 
lender  does  not  (dfar  one  Yhu  muri  cfaecdy  pay  yow  property 
CDSt^  such  as  taees  and  homeovmet^  etsurancE.  Contact  your 
lender  ID  asb  i  your  loan  can  have  an  esoow  aoount 


IWUiilfaymiti 

tender 

□  may  accept  payments  that  are  less  than  the  fal  amount  due 
(partial  payrnerds)  and  apply  them  to  yma  loan. 

□  may  hold  them  in  a  separate  acanadurdl  you  pay  the  lest  of  die 
payment,  and  then  appiy  Ihe  tul  payment  to  your  ban. 

□  does  not  accept  any  partial  payments. 

If  this  bian  B  S0I4  your  new  lender  may  have  a  ddferent  pofay 

liimhylBfaiiat 

are  gmding  a  security  interest  in _ 


\tau  may  lose  this  property  if  you  do  not  mate  yoia  payments  Of 
salB^  other  ohigations  fa  this  biatL 


EnmWed 

PiopwlyCiBls 

merfart 

—BtpeydwtiBUiiiwnty.pniiMy 
in  one  or  tVD  luge  pcpneim  a  yeac 

EKfawdfaiver  Ice 

falhcfafBr% 

You  property  costs  may  change  and,  as  a  icfidt,  you  esoow  pay¬ 
ment  may  change.  Vtau  may  be  able  til  cancel  yow  escrow  accoi^ 
but  I  you  dq  you  must  pay  ym  property  costs  ffmedy  If  you  fii 
ti>  pay  you  proputytaaes.  you  stale  or  local  gomimmid  may  (1) 
impose  fines  aril  pgiadiHgUO  place  a  tan  iM  on  thn  property,  d 
you  fai  ID  pay  any  of  wwe  pRiperty  coslq  you  leMfar  m^  0 )  aM 
the  amounts  to  yewr  Dan  faafaice,  CD  ado  an  cfoow  accoud  Id  you 
^om,  w  C3}  require  you  til  pm  fa  property  nswuice  diu  the  fander 
buys  on  you  faehaf,  which  UBly  vmuld  cost  mate  and  proride  fcwu 
benefits  than  whu  you  could  buy  on  you  OMi.  ' 


Adjustable  Interest  Rate  (AIRI  Table 


fadmellai^ 
Initial  bdcicst  Rate 


Onnieriiipidry _ ^ 

Firat  Change _ 

fiidii  I  ipned  Changes _ 

tfadtiionfafaii.dl  fait  niengia 

Firat  Change 

Suhsequerd  Changes _ 
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Loan  Calculations 


OtKef  Disclosures 


TtelcfhpMKliid 
you  imIk  al  {MjiiMMi  d 


k  The  date  anaunt  iie  kan 


ff  the  pfopsty  VOS  afipniKd  far  yaw  kai^  lOMrlenifer  B  lequiRd  Id 
giw  you  a  copy  a  no  addUonal  oBt  at  taut  3  days  betare  dadng. " 
V  you  haw  not  yet  iMXMd  ptaaM  contaa  your  lender  a  the 
nfannaian  betowL 


tenidlltaRiBdape tele  (MM).  Vtaw OBls owr 
die  loai  tann  s^icBed  u  a  iale.1hBB  notyour 


■eatewaapeffl^  The  fatal  anount 
tdiayouadiHyi'iwidalaiUnniaa 
p  afyiaa  loBi  aniant 


See  yaw  note  and  secuity  nstnanent  far  tafonnaian  alxMit 
■  aha  happens  if  you  W  to  mate  yow  payments. 

.  aha  B  a  detedt  on  the  toaiV 

•  atoafanstaatediyow  tender  can  lequaeeartyiepaymemd  the 
han,aul 

•  the  ndu  farmaking  payments  bdore  they  are  due. 


dyowtenderfaiecfasesaHhBpwipm^  and  the  faiedowe  does  not 
oner  the  amount  of  tmpaid  bafance  on  dm  loan, 

'  □  stateiaurmayptalBCtyoufiianiateyfartheuipaidlalancB.iryDU 
'  wiinaiceortteoBanuadiifaBldebtonthBpropBty.younKy 

torn dfaptuleUiuiiano  hare  to py  any  debt  wmaiiaigeuendtar 
^  farackBure.Ylnuniayaa«toci]nsdtalairyeffarinorErtbmiaiDn. 

□  stale  tea  dies  not  pmtactyiiufaankabMlyfardiewipaidbatence 


teMOdnoel  iyou  have  quElians  atom  die 
kaaitemit  or  mas  cm  dm  faw^  use  die  contact 
infamMlinnbetaa- Toga  more  tefawMion 


Reinandng  dm  loan  afl  (tepsid  on  yaw  falwe  financial  sduadon. 
die  property  vate  aid  market  conmms.  Tbu  may  not  be  aUe  to 


*  die  property  vaka^  and  market 
tefauticediisbjrt 


FinandBiltaitecliDnteteaua 


ThaOedrrWt 

If  you  borroa  mme  than  des  property  is  aorth,  the  aiterest  on  die 
loM  amount  aboue  des  pnperl|^  faff  marfca  nalue  is  not  fteductide 
horn  yiNff  federal  nconie  tues.tou  itiould  ONisid  a  taff  adsisw  far 
more  nfarmatkin. 


Contact  Information 


flui  BTDM 


Confirm  Receipt 


■y  agniag,  you  ate  cffd^  conteeing  iha  you  haffe  recened  dm  fbtttL  Ttou  <fc>  not  hare  to  accept  dm  loan  lieause  you  lure  sigprffl  or 


AppScant  Signature 


CteAppkeatt  Signotwe 


MGESarS.IOMitOI 
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80177 


[  Loan  Calculations 

Tottl  of  fbpweWBlolal  w  «a  hawepmd  dfer 
youmakealpqnnetttsofpwicipHinlecett. 
mortgage  inswance,  and  ban  ccBtiv  *  tch^dufecL 

naanse  Omrye.  Ihe  dolar  amowt  die  ban  vtA 
coatyoui 

fanowB  nawBBd  The  bon  amount  avoiatale  afeer 
paying  yaw  upfraw  feianca  charge. 

the  ban  term  aqaessed  as  a  falB.This  is  notyow 
mterestiate 

Hafal  fafareW  tacaabipefTVI.  The  total  amount 
of  infetest  dsat  ycu  pay  over  the  ban  temi  as  a 

pocertage  (f  yow  bmi  arnoum. 

QMaliciMi  iyuu  hM  cpBtkns  about  Hw 
loan  tenn  or  dMb  on  this  Ibni^  UK  the  oMtact 
Monnalian  betait.  16  grt  noK  Mwnalian 
or  make  a  cnmpiaint,  contact  the  Cominwi 
Rnandal  Prafeclian  Bueau  at 


Other  Disclosures 


tf  the  property  ms  aiifniMd  far  yaw  loaf^  your  lender  B  requind  Id 
gi«e  you  a  cnpy  at  no  adtflioiial  ost  at  leart  3  days  befaredosing. 

V  you  have  not  yet  ncaivBri  please  contact  yaw  lender  at  the 
mfamiaiion  fated  befawL 

^  J  . 

CaiitiaaDetala 

See  yaw  note  and  secwity  nstnanent  far  irtomabon  about 

•  rrhat  happens  if  you  M  to  make  yaw  payments, 

.  efaal  B  a  defadt  on  the  loaiv 

•  BtualkwseiBhidiyow  lender  can  wipareiLailyimiyiiine  of  the 
faan.nd 

•  the  rules  far  mahmg  payments  bdbre  diey  ate  due. 

t 

UaMRy  after  rondororo  ^ 

If  yaw  lender  faiecfases  « this  propw^  and  the  faiecfaswe  does  not 
cower  the  amow*  of  wgaid  balance  on  this  loan, 

□  state  laiiviiiayprDlectyoufitomiBb9lyfDrthewipaidfaalance.iyou 
refnanca  w  take  on  any  adAiaml  debt  on  thB  prap^,  you  may 
kwedfapruteUiuii  and  hawe|p  pay  any  debt  lemakengewenditr 
fareefaswe-faumayrrawtocorB^alawTerfarnioieaduiinBiun. 

□  state  taer  does  not  protect  you  tom  ■aoiiiiy  far  the  unpaid  baianoe 

tBaBkooeptanoe 

)tou  do  not  have  to  accept  this  loan  because  you  haweieceiwed  this 
farm  or  signed  a  ban  appScaboa 


Refaiancing  this  loan  wA  depend  on  ypw  future  fhianciai  situaban, 
the  property  vahi^  and  marfcet  conditions.  Vou  may  not  be  able  to 
refaiance  this  ban. 


InDadacttaiw 

If  you  bonovr  more  than  this  proper^  is  vrorth,  the  interest  on  the 
loan  amount  above  this  property^  fair  market  rohre  is  not  derhictiite 
from  yow  federal  ncoroe  taaBs.m  dindd  oonsufe  a  tan  adwsw  far 
more  nfarmatbn. 


muD 

_ LtcemaD 

Grotact 

CeatectNHLSD 

Contact 
_ UtarareD 

fanal 


CLOSING  DBCIOSUIIE 
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r  Loan  Calculations 

Irtrtafifaymiteh  fatal  you  wA  hare  pad  dter 
you  mabeal  pamertstdpnmaiai  mteiest 
oualgige  inswanoe  and  ban  otBtv  as  sdwifaled. 

fteonre  CbtegiB  The  dofar  ammnt  toe  iowi  wA 
coatyou. 

bwawd  Wan— d.  The  loan  awowdawadaMerthw 
paying  yaw  upbart  fnanoB  chaige. 

Aownal  tasantage  Arte  (APOI.  Ttaw  costs  over 
toe  loan  term  opreoed  as  a  lateThis  is  notyow 
intemstiate. 

* 

¥ 

Thtel  teterart  tacantagefn^Tbe  total  miBBad 
of  intafcst  tost  you  wA  pw  oner  toe  fawn  IBW  as  a 
pwisrtajeafyow  ban  amount 

Other  Disclosures 


CaakKtDclBlf 

See  yaw  nole  and  seamitr  instiunmt  for  Motmabon  about 

•  whailiapiiens  if  you  fil  tD  nde  jmw  payments 

•  B  a  defaidt  on  the  baiu 

•  libBliDns  m  wMdi  yow  lender  cwi  ni|jae  eatr  iq^aMnt  the 
loan,  aid 

•  the  ndec  for  making  payments  bdbie  they  are  due. 

I  IdifWj  after  roreiliuwi. 

Ifynia  lender  inacfcwfT  on  ttai  property  and  the  faredoHae  does  not 
oonerthe  amowdof  w^Bid  batamx  on  lliB  taan, 

□  rtdelaa  roar  protect  you  from  hbHyloithcwipaBl  balance.  If  you 
atinaicz  drtte  on  any  addliaiHl  ddittn  ttiB  lanperty.yau  mar 
hue  dm  prakdion  and  have  to  par  ary  defat  lemanig  e«en  dtor 
faedoBBC.  tai  mar  wart  toGonadl  a  laayertor  mm  Mbnraban. 

□  stale  bar  does  mt  protect  you  fctaniafalily  far  the  wipoidbalantE. 


Reinandng  this  toon  wA  depoid  on  yaw  fulwc  bnancid  situoliaa 
the  property  value,  and  marlat  OMiiftoiB.  Vbu  may  not  be  able  to 
lefaiance  this  toaa 


tkwrtloaalf  you  haw  abort  toe  If  you  botiow  more  than  this  property  is  eiortii,  the  interest  on  ttie 

^  _  faantermsorartsanthisfaraiiBethecDrtact  loaiamourtabowtoisproperty^fairmathetvdueisnDtdeductlite 

infatwalion  below.  Toga  wore  adbrwahw  from  yowfBilerdincnnetates.tbadiould  consult  a  taaadwsor  far 

<1  ^  armabeafianplairt.contadtoeCanBianer  wore  infaimation. 


Fewndol  tootediin  lureau  at 


Contact  Informat 

Undw 

SeTSement  J^'ebt ; 

Ifawe 

■■  '■  '• 

NMLSD 

_ LtasweD 

Cosstect 

CosstectAAUD 

Casdact 

_ltoiartP 

• 

IshA 

Phsaw 

■■■■■■I 

Confirin  Receipt 


•y  wgnnig,  you  are  ortr  coidning  that  you  hare  received  this  fami.  Khu  do  not  have  to  accept  this  loan  becauM  you  hare  signed  or  received 
thisfariii. 


Co-AppBcant  Signatwe 


Date 


masoFs.uuNioi 
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r  Lo^n  CalcuUtk>ns 

Totol  id  IfaymcniL  fatal  you  wl  hare  paid  dier 
you  mate  al  payments  of  prindpi^  interest 
mortgage  insunnex  and  ban  costt  as  sdierited 

FInnnex  Owege.  The  ifalar  amount  tie  ban  wfl 
cost  you. 

Amotnnwwl  The  ban  amour*  ayaiable  after 
paying  your  upfront  inance  charge. 

the  ban  term  egiessed  as  a  rake  This  is  not  you 
interest  rate 

YoUl  taterert  tacerdage  (TV).  The  kital  amount 
of  ntesest  that  you  wN  pay  orer  the  ban  term  as  a 
perceri&geofyowbanBnowit 

Other  Disclosures 


CoMkMlDclais 

See  your  note  and  secwfty  instilment  far  Momubon  about 

» what  hapiiens  if  you  tai  to  mate  your  paywients, 

•  what  B  a  detedt  on  Itie  loani 

•  sibteians  n  wlidi  your  tender  on  nqute  eaity  lepayntem  of  the 
loan.  Bid 

.the  rules  far  mataig  payments  befate  they  are  due. 

UaMHy  tAer  Feredoaure 

If  yaw  lender  faretifases  on  this  property  and  the  taredosure  does  not 

OMer  the  amount  of  wtodd  batarax  on  this  loan, 

□  state  law  may  protoct  you  horn  iabtty  far  the  wipantbabnoELff  you 
lefnmcx  or  tate  on  arv  acMIional  debt  on  this  prop^,  you  mar 
lose  ttesprutetlioti  and  hare  to  pay  ary  debt  rwnaimngeyendter 
fciedcKure.  You  may  want  to  oubA  a  lawyer  far  more  edormalian. 

□  stale  taw  dtaes  not  protect  you  horn  iablity  far  the  unpaid  babnee. 

LoewtoeptetKa 

You  do  not  have  to  accept  this  ban  because  you  have  lecenred  this 

farm  or  signed  a  ban  applkatioa 


Queitioneliyou  hare  quesliorw  about  the 
ban  terms  or  costs  on  this  famt  use  the  coitact 
infarmationbetaw.Togetmoreinfarmatian 
or  mate  a  complaint  oonlact  the  Consumer 
Ftnancid  Protertkin  Bureau  at 


Reinancing  this  bon  wil  depoid  on  your  futwe  hnandaf  situaboa 
the  property  vabcL  and  martet  Gomflians.  You  may  not  be  able  to 
tehnancx  this  baa 


If  you  borrow  mote  than  this  property  is  worth,  the  interest  on  the 
ban  amoint  abow  this  property  ^  fair  markrt  mliie  is  not  deduddhie 
from  your  federal  income  tanes.  1fau  should  oonsuB  a  tan  adwsor  far 
more  infarraation. 


Contact  Information 


anelCdatoln^n 

j 

Mdnms 

inuD 

_ UcenteD 

Contact 

CantectNMLSD 

Contact 
_ UceoteD 

Emad 

I 

Rhone 

I 

CUKINGOISaOSUBE 


RAGESOFS.iaANDf 
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H-25(B)  Mortgage  Loan  Transaction 
Closing  Disclosure — Fixed  Rate  Loan 
Sample 

Description:  This  is  a  sample  of  a 
completed  Closing  Disclosure  for  the 


fixed  rate  loan  illustrated  by  form  H- 
24(B).  The  purpose,  product,  sale  price, 
loan  amoimt,  loan  term,  and  interest 
rate  have  not  changed  ft’om  the 
estimates  provided  on  the  Loan 


Estimate.  The  creditor  requires  an 
escrow  account  and  that  the  consumer 
pay  for  private  mortgage  insurance  for 
the  transaction. 

BILUNG  CODE  4810-AM-P 
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Closing  Disclosure 


Tha  hm  a  a  skuemmt  of  tnalhanlgrms  and  dosing  enai.CompiMw  dm 
document  with  yoiM  Loan  Eaimate. 


dcning  Mormatian 
OMshMa  VI5/3013 

n  I  jm  VI5/2013 

DMHHaDMi  V15/2013 
TiW  ■  I  Hji  I  Ep^r^eCo. 

Hbf  12-3456 

napaMy  456SaiM«liefe  Ame 

AfiyloMMV  ST  12345 
Sahara  $1«(000 


Transaction  Information 


l■dBei  Jones  Md  Italy  Sam 
123  Anywhem  Street 
Anytoam,  ST  12345 
Stew  Ccte  and  Any  Doe 
321  Somenhere  Dfiw 
tayfenm,  ST  12345 
Rcwln* 


Loan  Inionnation 
Law  1am  30yWB 
Aapaaa  Pudase 
Pndatt  HredRate 


lawlyna  B ConwRtional  □FHA 

□Wt  □ _ 

LawDf  I234567M 
act  000654321 


I  oan  Tnrirn 


;i,T;irT7r,.TT 


Moiitlly  ft  tadaeart 

SegfktfBOBdlhjimmbbekmkrfaur 

CainiWBrfloiBJnuiaAiyftyriiBa 


3^75% 


$761.78 


YES  » ill  hJ^aa  $1^240  ifyou  pay  off  the  ban  during  the 

Int2years 


Projected  Payments 


Prindpai  ft  Interest 

Mortgage  Insurance 

Estanated  Escrow 
Amourtf  CBR  incraiise  (Her  inm 


AnaMiit  cm  mcTaase  owr  liine 
See  page  4  A«r  (MndS 


$i;)5a26 


$967.91 


$356.13 

a  month 


BftupeityTaaes  Vftft 

B  Homeowner^  Insurance  TIS 

SlOtherllamBciwnertAssocialionDues  NO 

See  Eicraw  Account  OR  page  4  Air  driois.  War  iwu  pay  far  cither  property 

cDdssgMtotay. 


Costs  at  Closing 


Caahtadoie 


$9,712.10  hKhjdesS4,6MjQ5  at  Loan  Costs +  $5,01Sj05  in  Other  Costs -$0 

in  Lender  Credte.  See pMge2AirdtJ^ph. 


$14,147.26  ItKlutles  dosing  Costs.  SeeCaicuMngGBha>abreanpogi3ArcA4Bta 
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^Loan  Costs 


01  « 

yal 

02  Iffiril  Pifet 

04 

OS 

06 

r"* 

:.5 
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AddHkHial  Infoimation  About  This  Loan 


Loan  Disclosures 


V  ]|au  kI  or  taMftr  ttis  praiMity  Id  anoltMr  pnoq,  your  tander 
□  «a  afloat  iMkrcMtancsMilioii^thB  pom  to  aisiMKiliB 
hiM  CM  tte  angina  ttnm. 

H  «a  not  alow  BSMigilioniS  Ms  km  CM  toe  angina  toniK. 


OMOMBlVaatoM 

VoMhMn 

□  hMaifcnHnclfcMwi>nl«khp«nwte)HMrlMiifcftoiBqMieeMly 
MfnyMentca  toe  lean.  toushPBldia Win  yncnnolefaiciEtato. 
H  ctoesnBtlinieacliMnidfcaMe. 


VyowpMfMBitnMaRtoan  I5cl^lato,yaivlmtarnacliaigea 

tatofcecasilcatoeiMMiWypMic^cMdBnnBfpiigfiiinit 

aifMtac  AnMrOanUMi  (kioease  in  ban  AnoiMl) 

Undn  your  kantonn^  you 

□  afeadwduMtoualieincMlMyiaynienbtoaicloiiatpiyalaf 
toe  Mtaest  due  ton  nnnto.  As  a  lesu^  yow  kan  amcMnt  na 
eioeaselnigatoalyaMDitiietandycMrtaMianiouktuaHlaly 
faeoMie  laiger  toansour  angina  kan  aHHUMt  kiaeases  in  ycMT 
kanauMMHtkMar  toe  eeptoy  you  tasuei  toil  property. 

□  MayhaseMuiUltopayMenlsthatclonolpqfaiaftoeHleiest 
due  toamonto.  ■  you  dc^  your  kan  aunuHi  nO  uioease 
(negalraeiy  aunrtaeJt  amt  as  a  lesid^  ynu  kan  aonunl  May 
becane  lager  toan  you  cuigina  kan  anuMiiL  kioBaKs  in  ycMT 
kan  annunt  knar  toe  eqirily  yiM  have  in  toil  property. 

B  ctonotliaiaamgaiiaauiutitaioHfcanee. 


H  may  acxzpt  payments  toot  are  less  toan  toe  Mi  anrourtt  due 
(paflai  poyitHids)  and  apfdy  toem  to  your  kart 

□  mayhcddtoeniinasepantoacnMrtuntiyaupaytoeicstaftoe 
paymenl,  and  tken  apply  toe  M  p^pmecit  to  your  kan. 

□  does  not  accept  any  parda  laymenls. 

Vton  kan  s  roht  yme  new  Inulm  may  kore  a  cMmert  poicy 


Itau  are  grading  a  seemity  irtmil  w 
Sumnaiaetoa,  Argknn^  Sr  T2M5 


Vou  m^  kae  tots  proper^  i  you  do  mit  make  your  payments  or 
latidjfodiefnWigairMsfaftiskMrL 


EnanwAmanl 

fdrnmi^  ytwr  kan 

E  urii  haw  an  escrow  acoowd  (ako  caled  an’knpoumr  or ‘dust' 
aosunO  to  pay  toe  property  oats  Med  bHom  Mdnut  an  cscnMr 
account,  you  woidd  pm  them  cbec%fticBsftiy  HI  one  m  two  large 
poymerds  a  yean  Ybw  lender  nay  be  table  fo  penaMes  ani  Hdmest 


I 


tnrfifcgtoi 


Eiamw;'-  ’ 

Emuai 

hupatyCnWi 

OMr^fcarl 

tscmwled  Inlai  amount  mw  yew  1  fie 

WHO  qr  HIM  it  pioprjrty  axt^  ■ 
HaBMBwnw^fanBBaa 

nwmgr  final 

M  II  .  Wj  1  1  IIIPI  |1 

$1^00100 

Euiawari  MWl  ■name  Ban  yrlfio 
your  non-cnwwd  pmparWaBte 
MBaMaamnnAaodWaailWt 

hopenyCoWs 

owrtfcarl 

tfau  nwy  low  other  preparty  oati. 

MlidEKiaw 

hymeat 

$412J5 

A  areian  fie  the  ewnw  aexsiBU  yau 
pay  at  cheaig.  See  Seclien  6  on  page  2. 

niuiiddy  taatm 
Nywc 

$20fi.ia 

Ilic  BHBiaiiindbded  ■  jfBir  iBtari 

□  wamthareancsoowaanuntbecaure  □yaudeefnedit  □  your 
lender  does  not  edfer  cMe  hni  mud  cireclly  pay  yoca  prrperty 
oat^  such  as  tares  and  homecMner^  insmnes.  OMtod  your 
lender  to  ask  i  your  loan  can  hare  an  esoDW  accoiait 


PrupawCaati 

oewlfiarl 

newt  pay  doe  ooati  daeEdy  poiBii^ 
in  one  or  tan  iaige  iwyeieab  a  yeac 

Emerdbimrlce 

Vowpropertyaals  may  change  andl,  asa  resa^ymr  escrow  p^ 
mem  may  dunge.  ttao  may  be  aUe  to  caned  your  esoow  account 
but  if  ymi  do,  you  meat  pay  yew  property  costs  efreedy.  If  you  fal 
topayywn  property  taaws^  your  stale  or  local  gweiioiieidmayd) 
repose  fines  ami  peNhies  ca  CO  place  a  tax  fen  on  dm  property,  tf 
yiM  M  to  pay  any  of  wna  propsty  oat^  your  lender  may  (1 )  aM 
toe  amomts  to  your  km  bdance,  CO  addan  escrow  acemad  toyoia 
Ion,  ca  C3)  reepare  you  to  pm  for  property  kauance  toll  toe  letder 
buys  CM  yoia  behif,  which  tody  wDidd  mst  more  and  pnNide  lewer 
bciirfUs  than  what  you  CBidd  buy  CM  yen  ouei. 


aasMGDtsaosME 
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r  tfM>  prapsty  a|i|iwd  for  yaw  loH^  |Bur  kMr  ■  requaed  Id 

•nal9igeiRBnfi(B;widlDaiaisl^wsdK(Ued.  I  S285,a(BJ6  ^ymaaEfiyWinacUteHlaBtatieBtSctayiiwiaedDsing. 


ftawB  Owiiiu  11w  dofar  anowt  tie  Ion  «■ 
codyDU. 


Awwwt  fkwBDBd.  The  bon  amomt  MUde  ifiB 
paying  yaw  iqAartin«z  duige. 


AwwatPamlafe  awe  (Ant.  Ttow  costs  cMr 
die  taw  tern  wpiraed  as  a  iale.1his  B  notynw 


$11fl|,830J7 

$ia;,DQOLOO 


If  KM  have  not  yw  leczMBd  please  coMact  yow  knder  w  I 
iiMiination  ided  fadniv. 


See  yow  ncae  and  secwiw  instnenent  for  irtonnalian  allow 

•  what  happens  ifyouni  to  wdKyowpqpnetm, 

•  what  B  a  defariton  the  loav 

.WuWkBBinwIwhyDurlendercanii  ipaii  iielyiuiiyaia Wlhe 
laBt,and 

•  Ihe  ndes  tar  wahiBg  payments  bWcae  tiey  ate  due. 


1MW  talBMW  tacBWige  (TVt.  The  total  amows 
of  nwrea  iut  you  vhI  plover  die  loan  tomi  asa 
pwoentige  ofyow  ban  noiat. 


Quaatlaiiaf  fyoahavequestionsaboWtae  s  laiBaBoe 

'i  lleinMidngthBloanwadepwtoOBycnglWiBetasandalsitMBliaii. 

./  addnnWioniiel^TogWnomaWinBWm  I  tf»,»opertyvWu^wtdm*fcetcijndWnM.1faunu»iiothealdelo 

^  .  oraiaheacaiifdaaii^aaBartlheCdnnBBer  ^  reAnanGediBban. 

FaiancidlhotoclionBwMuat 

IklDcdMCllH 

_ If  you  bonownae  than  das  property  is  worthy  die  iwest  on  the 

loan  amount  above  das  pwpertyTi fan maihet  value  is  not dwlwliile 
from  yow  feikal  inaane  tanes.  Ybu  daadd  oaisuft  a  tx  advisar  tar 


Ifyow  lender  tamdhsesai  das  property  and  die  faredcBBWitaes  not 
cover  the  amoind  of  unpaid  baiancB  on  dw  loap, 

£9.46%  B  state  law  way  protect  you  twBmih>trtardieiaqaidhBtaHiB.iyou 

.  letaiance  or  ahe  on  aqfaihltiund  dent  wi  dm  property,  you  way 

bae  das  tantertaai  and  have  topayaiwcfcbtiewawing  even  dter 
faradoswe.taMinaywaWtoaauWtalawyerfarnaaeBdiaHidiuiL 
□  state  her  dbes  not  paatect  you  taaniabiiy  tar  the  wipairthWairr 


Contact  Information 


■  - 

Bwf&talaMw 

Reus  Bank 

m 

Omega  Real  Estate 
Broker  Inc. 

m 

Afpha  Real  Estate 
Broker  Col 

432ilianbmBhid. 
Somedly,  ST  12340 

789  Local  Lane 
SomWovHV  ST  12345 

487StdiwbCl 
Someptac^,  ST  12340 

Z7654I6 

Z61^ 

JoeSmidi 

Sanuel  Green 

Joseph  Cain 

12345 

P1M15 

P51451 

jaesnnth# 

fCUSfaMkjCSB 

" 

iawomegaw  hrr 

joedalphaeJiK 

I23.e6-7d90 

123455-1717 

321-5S5-7171 

SarWi  Arnold 


PTm« 


6|HlDn6ll&XDni 


987-555-4321 


Confirm  Receipt 


By  ugnin^  you  are  only  coninning  that  you  have  iBoehmd  this  tann.  Itau  do  not  have  to  acxapt  this  ban  taecaiEe  )SM  haw  signed  I 
dastarm. 


ajasNCOBaosudE 
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H-25(C)  Mortgage  Loan  Transaction 
Closing  Disclosure — Borrower  Funds 
From  Second-Lien  Loan  in  Summaries 
of  Transactions  Sample 

Description:  This  is  a  sample  of  the 
information  required  on  the  Closing 


Disclosure  by  §  1026.38(j)  for  disclosure 
of  consumer  funds  from  a  simultaneous 
second-lien  credit  transaction  not 
otherwise  disclosed  pursuant  to 
§  1026.38(j)(2)(iii)  or  (iv)  that  is  used  to 


finance  part  of  the.  purchase  price  of  the 
property  subject  to  the  transaction. 


Summanes  of  Transactions 


Ihw  iMb  taUe  ts  MB  1 1 


rafynwir— iBfllnii 


■.OtowSiaMatciHBm 

01  SateMECof  hopcry  ______ 

n  AnjrPefwalPtiiper^InfSinbff 


C4 


«  _  _ 

"CT _ 

os'" 


10 


i; 


Ti - 

•{■gjmj-— — — 

TDbi|Diie^omSelBritODa2|0|t 


OOSMCOSOnSUK 


MaiOFS-LOMIDS 


H-25(D)  Mortgage  Loan  Transaction 
Closing  Disclosure — Borrower 
Satisfaction  of  Seller’s  Second-Lien 
Loan  Outside  of  Closing  in  Summaries 
of  Transactions  Sample 

Description:  This  is  a  sample  of  the 
information  required  on  the  Closing 


Disclosure  by  §  1026. 38(j)  and  (k)  for  the 
satisfaction  of  a  junior-lien  transaction 
by  the  consumer,  which  was  not  paid 
from  closing  funds. 
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Iblal  Die  iM»  BtvnMBr  M 


CaAlDOow  □  FraaQ  Iblanower 


Tbiri  Due  to  SilMu  a  Oaang  tH 
laid  Dik  fram  Sderia 


CidiD  Fm  DlaSdkr 


aD9NG  oncuKue 


MGElCFS^UMliDI 


H-25(E)  Mortgage  Loan  Transaction 
Closing  Disclosure — Refinance 
Transaction  Sample 

Description:  This  is  a  s^ple  of  a 
completed  Closing  Disclosure  for  the 


refinance  transaction  illustrated  by  form  securing  the  property  was  less  than 


H-24(D).  The  purpose,  loan  amount, 
loan  term,  and  interest  rate  have  not 


estimated  on  the  Loan  Estimate.  The 
creditor  requires  an  escrow  account  and 


changed  from  the  estimates  provided  on  that  the  consumer  pay  for  private 


the  Loan  Estimate.  The  outstanding 
balance  of  the  existing  mortgage  loan 


mortgage  insurance  for  the  transaction. 
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Closing  Disclosure 


Ths  form  s  a  itotemenr  of  finaf  Jbon  tenns  and  dbiitig  auts.  Convxn  diB 
document  mrith  your  Inan  Estimate. 


dosing  Informatian 


Transaction  Information 


Vi  S/3013 

VIS/3013 

VIS/2013 

Zeurole 

13-3456 

133  Anywhm  Street 
AnytuM^  ST  13345 
$IK|,000 


lidael  Jones  md  May  Saone 
133  Ai^fwheie  Street 
Mytomn,  ST  13345 
HorsBarA 


Loan  hdbrmation 
Lmnlm  30yeaB 
rmrmm  RefouKe 
FflKdRate 

Lmeljaa  B Gjnemtionai  □FHA 

□W  □ _ 

LamDi  1234S67W 
MCi  00aB7«13 


Loan  Terms 


laitorduini^ 


SeeAiyecledAijnMntsbdbNrfaryoir 
Eammed  Total  MomMyifoyiiiere 


$150,000 


425% 


Piincipd  ft  IrOerest 

Mortgage  Insurance 

Estimated  Rscfow 
Amount  <minamse  at 


$737.91 

$737.91 

♦  •  E13S 

♦  — 

♦  206.13 

*  20ftl3 

$1.02639 

$944.04 

Anott*  oei  naeose  oner  tune 
See  rfetois  or  page  4 


Hdseelftnlelnciadai 

In  ejuaerT 

$356.13 

Snopertyliues 

YiS 

BHomeaiiiiner^  InsmrKe 

YES 

amonth 

Bother  HQA  Dues 

MO 

-  Seepage 4 far esotMedpmperty costs  MwieiBtpoyfarotiivpRgierty 
costs  s^MRMeiy.  ' 

Costs  at  Closing 


CaabtedoM 


$5,75737  ltKludes$3,V)5L50  in  Loon  Costs  4- $2i762J07  in  Other  Costs- $500 

in  Lender  Oedhs.  Seepage  3  far dmih. 


$29^677.43  Indudes  dosing  costs.  SceCafcMfatingQiriUaOoseanpegeJfardaaifc. 
>  □From  QTo  BontMWB 
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«  Closing  Cost  DataHs 


Loan  Costs 

AtOona''  ii#bRC3a^ 

A.  OrigiaMinJhflrfH 

01  3  1EafUianAinauM(tants) 

$75000 

02  Apptkaiion  Fa 

t^&SO 

03  OrijwlipiiFa 

04  Undernribag  Fee 

^00.00 

Oi. 

06 

07 

OS 

.**  . 

a  »ewig»>ewe— DMIhtMwyta 

li'7  tCtMt  1 

01  RiipnialFee  ts  John  Smiih  Appnim  lac. 

$40500 

02  ciedit  Heimt  Fee  to  IniannitiDO  he 

$3000 

03  Fbod Oekiminetion Fee  to  hfoCiiL 

$2000 

04  Ftood Monitonng Fee  'tohIbCa 

$4SJI0 

05  Tai  Mcnitorina  F^e  to  Inlb  Co. 

$6saio 

• 

06  In Stelui ResearcJi Fee  taMbCa 

$4SJ>0 

07 

OB 

09 

10 

C  inrrifaeiie—  Did  Shay  Far 

1  $nSLSR 

01  Rest  hspeetkm  Fee  to  RestsCa. 

:  $«j»| 

02  TMe - hsiewce hnder  to  ^sAaililfeGiii 

$5000 

03  nk- lender^ rule Pohey  to  EgdhaliifcOs. 

$25050 

04  TUe-Seltienient  Agent  Fee  to  ^donlilkCa. 

$35OB0| 

TUe-TIdeSeaich  to  beshnliftCa 

$20000 

06 

07 

0^ 

1  •  ir  oaoMtso^ 

1 

OtKer  Costs 


E.1aaasaBdOdHrGa««aaMatF<Ba 

01  ReoaciagFees  Deed;  Moi^a^  $60J]0 

$60001 

Mm 

i— 

02 

■■■■■■HI 

■■■■■■■ 

KUt^dUh 

01  HafneaBmer\lRsiaencelNenMan(12  laoj  tohananceOx 

$IJ09l96 

02  Mftgege  haaence  Paanaiai  (  eio) 

03  Pleiad htoes*  ($I7J1  perd^Oafa  4/1572013  to  571/2013) 

$2S3J< 

04  PtopertyTaes  (  6  anJtoAiiyCaun^USA 

$631J0 

05 

ikMMCHneel^paRaRataaaiBf  . 

01  HntoBBaaiei5laanBoe$100J3  per  laonth  far  2  nn. 

$20)06 

02  Mf^iie  haawae  $S2JS  pernnnilifar  2  nao. 

$164JO 

03  faoptoRrlaaef  S105JO  permanthfar  2  im. 

$210160 

04 

-r 

06 

07 

-$aoi 

— - - -  ^ 

01 

02 

03 

04 

05 

06 

07 

08 

$%7i2Ji7  “1 

OOia  Coats  Siditotab  (E  4- F -f  G 'f  H) 

$276207 1 

80189 
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Additional  Information  About  This  Loan 


Loan  Dtsclosutei 


If  you  sel  or  tansfer  this  imfieityloanallwr  person,  your  knder  tarMa^yowlon 


□  uriSaHno.iatder  attain  comHon^  this  pefson  ID  assune  this 
kan  on  the  orignai  term. 

H  «hH  not  aloer  assumption  ofthE  loan  on  the  origiiBllBniK. 

Dmneadfeetae 

V^han  * 

□  hasademandfeaitm^iiihkhpeniiilsyourlenderlorequueeaily 
repayment  of  the  loan.  You  should  renew  your  note  ta  (ktafc. 

B  does  not  have  a  demand  featue. 

lade  hymen! 

V  your  pmmentiiniare  than  15  d^talB,  your  lender  wadiatge  a 
tie  Itetm  51k  of  the  manMffimtdpai  and  ttlaatiiofiHmiL 

Negelhfehmerttiittiindnoease  in  Loan  Amount) 

Under  yoin  loan  teim^  you 

□  are  scheduled  to  maim  monthly  payments  that  do  not  pay  al  of 
the  interest  due  that  month.  As  a  resuk,  you  loan  amount  wa 
mereasetnegaliiielyamoituel.  and  you  loon  amount  waiilgly 
faecDme  larger  than  you  oiigifia  Ion  amoiHiL  bioeases  in  you 
loan  amount  tauter  the  equity  you  ham  01  this  property. 

□  may  ham  months  payments  that  do  not  pay  ai  of  the  inte  rest 
due  that  month,  o  you  di\  you  toon  amount  Ndl  oioease 
(negalimly  amortize),  and,  as  a  lesidl,  you  toon  amour*  may 
become  larger  than  you  original  loan  amount  iDOBases  in  you 
loan  amount  tauter  the  equity  you  ham  in  this  property. 

B  do  not  ham  a  negatimamortizaiion  feature. 

ItaulentlBr 

B  may  accept  payments  that  are  less  than  the  fat  amount  due 
(partial  payments)  and  apply  them  to  you  louL 

□  may  hold  titom  in  a  separate  account  unll  you  pay  the  rest  of  the 
payment  and  ttrenapyty  the  fal  payment  to  you  taan. 

□  doB  not  accept  any  partial  payments. 

r  this  loan  B 1014  you  new  lender  may  ham  a  cMerert  poicyL 

^iiuililBhiiil 

Ytau  are  granting  a  security 'memst  B 
TliAnyutrere  Streep  Anytoup,  ST  J2M5 

\tau  may  lose  this  property  i  yiN  do  mt  mafte  you  payments  u 
salH^  other  ohigpOtans  far  this  loan. 


B  urii  hme  an  esoow  accora*  (aho  caAed  an’hnpoumTu'tiusr 
accounOtopaytlieptoper^custsistedbelowiKIMiou  an  escrow  . 
accDutl,  you  woidd  paw  them  drectly,  possUy  in  one  u  two  targe 
payrmrtT  ayeatLlbuMnderniay  beiahlefat  penatits  andtaterest 
far  tafing  tomlK  a  p^pnent 


faoow 


□  wA  not  ham  an  escrow  aixzwnt  because  □youdetliieJ*  □  you 
lender  does  trot  oAer  one.  fau  must  cfcealy  pay  you  property 
costs,  such  as  Ums  and  homeowner^  insuanoB  Gmtact  you 
lender  to  ask  V  you  loan  can  ham  an  escrow  aaount 


Mb  Enow 


(jlinwted 

EumaWEd  taU  maae  meryarl.hM 

PmpenyCaMs 

iwm  pay  Uoe  cnMi  tfaediy.  pamUy 

onertkarl 

noBeartBDlaige  papneWsayear. 

EmiiwYtaner  Fee 

kiAtoMBnL 

Vbu  property  CDSb  change  an4,  as  a  reside  you  escrow 

ment  may  change.  You  may  be  able  to  cancel  you  escrow  accouitl, 
bull  you  dq  you  nwBt  pay  you  property  eostsdtaBchy:  If  you  fai 
to  pay  you  proputy  tuest  you  stale  u  iocai  gommment  may  (1 ) 
impose  fines  aito  penahies  u  CO  place  a  tan  ien  on  this  property,  i 
you  fal  to  pay  any  of  mu  pnpsty  CDSt^  wu  tender  may  (1)  aM 
the  anwimis  to  you  ban  baianoB,  (2)  addan  escrow  aocDU*  toyou 
taaiyuO)  require  mu  to  pm  far  property  iasuance  that  the  lender 
buys  cm  you  behaA.whkhmelywo^  cost  mare  and  proride  fewer 
bcnHhs  than  what  you  couU  buy  on  you  oun. 


ODSMCCKSCIOSUK 
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Loan  Calculations 

IhttI  Nfaue^  libl  jrai  ufl  have  pfal  dter 

yiaiBiduafipyaenlsafpwicgi^BdLmt. 

aaatgageinruiance^andlDuicost^asiciieihded. 

$27^1450 

IfaBBaeOgifB  IhedofiaraBaavd  die  Inn  tail 
CXMlyOIL 

$121^29100 

fiMHl  IhifaHB&Ihe  ban  aaaaadavalable  afiB 
prying  yraaiginad  finance  charge. 

$14R,241.9t 

firronal  taonfage  Rfae  (MR.  fata  costs  over 
dg  loai  faroi  capressed  as  a  lafalhis  is  notyoia 
jmegstiafa 

4343%^ 

Ihfal  hrfanat  taontage  The  fabi  anaaad 

of  ingrea  diat  you  aril  pRf  over  dg  ban  hsia  s  a 
pacada^  ofyn  hnn  anaaad. 

772am 

Other  Disclosures 


V  die  property  «as  af^nsed  for  ynw  kai^  jour  tandtr  Biequred  to 
1^  JIM  a  copy  it  no  adUUanal  cost  at  least  3  dijs  bHbredoang. 
d  you  have  not  yet  iBCZHBd  it,  pleKC  OMlaa  jour  knder  at  dw 
innmiiaiian  fisted  betoNL  ^ 


Cauhast  Petals 

See  your  note  »d  seoaiM  nstnaaent  far  aANOialian  about 
.rrhat  happens  if  you  ni  fa  nufaejDurpqpaenti; 

•  aihai  is  a  defaidt  on  dw  ioai^ 

•  faiidirsisanihidi  jour  lender  caniviy  aw  rrulyivpTyBwrtr  oldie 
loap,nl 

♦dienifai  far  aafiinjpayiiie  Ids  befate  they  afa  dig. 


UMMp  alfar  roiuiloauia 

Vyrna  lender faicdoses  on  dus  property  and  die  faredonae  does  not 
oner  the  anotad  of  laipaid  bdlince  on  diu  loan, 

□  stdelaninayprDiBctyoulnanBafa&tvfaidieiaipaidtBianoeLif  you 
afaiaiia  or  tain  on  a^aiMdoroldetd  on  diii  properly,  you 
hae  das  ptofccisjn  and  harefapayaiM  defat  lenainaig  even  rffar 
iMednme.1ltaumyantfaaaMltalanyerfarinoiBBduiiiidiun. 
B  state  laar  does  not  pnjlect  you  homfiabttyfijr  the  unpad  balance. 


Oanattawlff  you  have  cpedkais  about  the 
hm  tenns  or  costs  on  dfa  fani^  use  the  cordact 


Mbraralion  faifaar.  16  get  iwae  Mtanaafion 
or  inafa  a  aanptaud,  oontad  die  ConsianM 
'  faunertPimeilkaiimauat 


Refinancing  this  loan  wP  tkpmd  on  your  fature  financial  sduatian, 
die  property  vahi^  and  BiarltciaafiticMis.1fauiii^  not  he  ahie  to 
reliance  das  loan. 


lhaPrdiKlIifai 

fi  you  bcaiorv  more  than  das  proper^  is  wrtti,  die  intaest  on  the 
loan  amoiad  above  diis  pirg]^3  faa  oiaitat  valuB  B  not  deductliie 
fnan  your  fedeial  inooaie  taros.  )fau  should  consull  a  taa  advisar  far 
moie  vAaination. 


Contact  Information 


laritr 

Mi^Blslruhai 

Tilllaaarifiianr 

Maa 

fkusBank 

lettTdfe 

432tRancfarBllvii 

Somecily,  ST  12340 

32lUpfaMnDr. 

Anjtiiian,  ST  12345 

MUD 

STUhuaaaD 

P7682I 

Cnafact 

faeSaiidi 

Joan  Taylor 

CarrfaclIDUD 

12345 

CflBfact_UeaBaD 

jnr  laadiddnidiaifi  inta 

joangzLbiz 

Matfa 

123456-7190 

555-321-9876 

Confirm  Receipt 


ly  signing,  JIN  aro  cady  cartnning  dial  you  have  Mcened  this  fana.  tau  cfa  not  have  fa' aczxpt  this  loan  beiaiBe  you  have  sqned  or  RCBMed 
disfann. 


AppficardSignanae 


Difa  Co-fippficantSignatiae 


OUle 


daSMCOBOOSUK 
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H-25(F)  Mortgage  Loan  Transaction  §  1026.38(e)  and  (h)  for  a  completed  creditor  has  provided  a  refund  under 

Closing  Disclosure — Refinance  Closing  Disclosure  for  the  refinance  §  1026.19{f)(2)(v). 

Transaction  Sample  (Amount  in  Excess  transaction  illustrated  by  form  H-24(D). 
of  §  1026.19(e)(3))  The  Closing  Costs  have  increased  in 

Description:  This  is  a  sample  of  the  excess  of  the  good  faith  requirements  of  »  * 

completed  disclosures  required  by  §  1026.19(e)(3)  by  $200,  for  which  the  .  - 


H-25(G)  Mortgage  Loan  Transaction  refinance  transaction  in  which  the 
Closing  Disclosure — Refinance  consumer  must  pay  additional  funds  to 

Transaction  With  Cash  From  Consumer  satisfy  the  existing  mortgage  loan 
at  Consummation  securing  the  property  and  other  existing 

Description:  This  is  a  sample  of  a  '  debt  to  consummate  the  transaction, 
completed  Closing  Disclosure  for  a 


ftindpalfthHeim 

Mortgage  Insurance 
Estmaed  Esonwr 


$1^15.45 


Seepages  Ibrddia* 


$206l13 

a  month 


SlftopertyluB  TES 

BHomeowneiMnsurance  YES 

Doiher 

SwEKwmteouBtoHpage-tfafdMBfc.  Mwimitf  poyfv  other frapwfv 
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Closing  Cost  Patails 


01  1  %  of  Umb  Amount  (I>ciinl4 
02  A|ipfcj*ioti  Fee 

03 

04 

05  _ 

<»  .  _ 

07 

M _ ■ 


nvmtm 
li,sqDJ»| 
$75001 


01  Aivi^Fw 
02  OeditllepaftF« 

03  Ffaod  Odeiiiintian  let 
04  Ftnid  Monilprin^  Fee^ 

OS  la  Monilnring  Fee 
06  FoStUmllejijitJiFee 

07  _ : 

08 _  __ 

09  _  _  . 

in 


P*«. 

to  Johe  SeiMi  Appnim  Inc 
to  hilijemiufi  Inc 

to  tafoOiL 

toInfaGi. 

to  hfaCa  _  .  _ _ 

to  MbGi. 


$2SJ» 

$4SilO 

$C5JM 

$45i>0 


$405jDO 

$35JXI 


C  StoehaltoiwnMUliiylee 

j  1  fet  Iwpeclinn  Fee  to  IVatCQ 

.  TMe-hiwieefcxhj  to  E^BkatTMeGiL 

rele-ltoider^TNkPDicy  to  %aktonfeC& 

04  IMe  '-SettkiiienlAgetoFee  to  EpohalideGii 

OS  TMe-raeSeeidi  to 

06  ■  _ 

o;  _ 

08 _ 


qrontnjo— cpmon 


r  Other  Costs 

tolaa—eOBtoi  GeenmentFea 

— •■■■  ’Tn 

01  fcamiaiFees  Oeeft  Mnrtqegr  SMJIO 

Eauo 

_ 

02 

m 

$2.imir — — n 

01  Hnmeu—ief^  InumwicE  ftemiii  {12  mo)  to  Inmiiance  Col 

$1309^6 

02  to*"*!"*!*  toarance  Prcirium  (  1  mx)  to  M  Ca 

$035 

03  PiepiiJ liitBiei,!  ($17.19  per  lief  Aom  4/1572013  to  571/20131 

$37SJM 

04  Property  Taei  (  6  mcU  toAnfCounH  USA 

$63iao 

OS 

.  .  ««  ..... 

01  lktoMane7%banKe$100LB  perntotohior  2  aa. 

$201 J6 

02  MtoliHebaunnce  $1235  pcrnonlkibr  2  nn. 

$16430 

03  OMpeMjrlaet  $10530  per  imto  fat  2  nn. 

$2HU0 

04 

05 

06 

07  - 

■■IBHflllli 

-$0311 

iLnSi - - ^  -•  ^ 

^|||||_|_P|||||||||M|_ 

01  ' 

02  . 

■^■nuyniii 

bbhi^^^H 

Hmmi 

06 

'SHHHHIH 

iH^BBMB! 

07 

L _  - 

jBBB^^^B 

08 

_ 

Li _ '  -  mM»m  .. 

1  ■■■BUB 

■■■nUiHil 

80195 
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Payoffs  and  Payments 


01  MtoScniang  ID  off  anting  loan 


$i24,aaoLi» 


02  Beta  CaRlhiciD  pay  doMi  daft  can!  babnce 

SSOOOuOO 

03  BoiftI lone ImpwmniewilDp^ off Mcdianic^ fan 

$i2,aooiiio 

0«  Siaanf  Aayliat  Id  payoff  laa  fan 

SIO.OOOlOO 

05 

0( 

0/ 

08. 

09 

10 

11  ■  ' 

u 

13 

It 

15 

$151.00000 

i  Calculating  Cash  to  close 

Ufafak  Ubfamane  otat  1 

UanCtfiBana 

Hnl 

IjiAiumU 

$15000000 

$15000000 

■0 

lafa  OBaigCBinU) 

-$509100 

-$01500 

m  -SteTaall  ■aaraali01|anillaaiOlhaCMli<0 

Qofag  Gnb  Mri  Mb*  Qalfa 

$0 

$44000 

tCS  'Itaa  paid  One  OaongCoMihaiBaadaiaig 

laOl  tayob  aarf  ^paean  iO 

CBahaaOBaa 

-$12000000 

$200900 

-$15100000 

$071400 

TES  .SeelfanhaaOlfaMnaM 

aosMGasaosuK 
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Additional  Information  About  This  Loan 


Loan  Disclosures 


If  you  sel  or  tnnsfef  diB  pRipeity  Id  another  posoiv  your  lender 

□  «MialkN»,inder  certain  oomMon^  this  penon  ID  assume  this 
feiMi  on  the  ofigeial  tenns. 

H  wH  not  atoar  assumption  of  thB  loan  on  the  original  terms. 

D—eodrtmi 

Yburhan 

□  has  a  demand  feanne^wliich  permits  your  lender  to  reqtRemly 
lepayment  of  the  loan,  thu  stwidd  imriew  yournole  for  detak. 

H  dbcs  not  hawe  a  demand  feature. 

letelfeyiem 

IfyourpMnentisinarelhMi  15  <feys  tale,  yow  lender  wO  charge  a 

late  tee  or  511  of  lheimMttMfitiiHdpalandntenstpafnunt 

Nefadec  Amuillzaltaii  ihioeam  in  Loan  AmautM) 

Under  yoie  loan  terms^  you 

□  are  scheduled  to  malm  monthly  p^fments  that  do  not  pay  al  of 
the  irfciest  doe  that  month.  Asa  fesuh,yom loan  amount  nil 
BKiease  (negatneiy  amoniaie],  and  your  loan  amount  wa  Hnly 
became  biger  than  MW  original  loan  amoimt  Inaeases  in  your 
k»n  amount  kneer  me  equfty  you  have  in  this  property. 

□  may  haee  monthly  payments  that  do  not  pqfaS  of  the  mterest 
due  that  month.  V  you  dc^  your  loan  amount  niH  imease 
(negatiuelyainoftia),  amt  as  a  nard^yoor  loan  amount  may 
became  target  than  yaw  original  loan  amount  InciBaBes  Bi  your 
loan  amount  knrer  the  equfty  you  have  in  this  property. 

H  da  t>ot  have  a  negative  aroortgatioH  feature. 


EecramAmuut 

fwityowlaan 


B 


hMe  an  escTDvr  acnamt  (aho  called  an 'anpound' or'titEt' 
account)  tapay  the  property  cDSis  fated  beknaLVIHiaut  an  csaov 


amuN.  you  vndd  pm  them  (taecdy.  pomtly  Bi  one  w  tvm  large 
payments  a  year  Hbw  lender  may  be  faUe  to  paialies  and  eaerest 
tohBngtamaheap-gmrnt. 


sEiovr 


OuumU 

hupolyCaUx 

uwerVEirl 

$24715* 

IjlwilBdrnWlonwMntnMtiyooftht 

is^ssrs— 

Wow  rirmmil 
hu|ti  i>y  OoUi 
owwlterl 

EuiBi^dmtdi— ■aunwi  ylfco' 
yournonwoo— d  fouiiaqf  uam 

Ibn  oftiwe  udoj  property  cootv 

InilidEMOw 

feywKwC 

$Slfi9S 

A  aWion  fcir  lie  am*  loiiiol  you 
pay  al  dnriHg.  See  Seclian  G  on  pige  2. 

MoncMyEmv 

tepnBit 

StOfiLll 

the  anoiait  incfiided  in  your  toUl 
■umehly  poymewt. 

□  vflinotliaveanesaoaracaHmtbecaure  OyDudecineditDyow 
lender  does  not  cdfer  one  tfau  must  efaedly  pay  yow  property 
cost^  such  as  tares  and  homeonneri  nuance.  Contact  yaw 
lender  la  adi  i  you  loan  can  have  an  euiDvr  accnunt. 


Phrtttiltayremita 
toa  tender 

H  may  accept  payments  that  are  less  than  the  fel  amount  due 
{partial  paymertti)  and  apply  them  ta  you  loan. 

□  may  hold  them  in  a  separate  acccnmt  until  you  pay  the  lest  of  die 
paycnent,  and  then  apfdy  the  fei  payment  h>  yaw  loan. 

□  dom  not  accept  any  partial  payments. 

If  this  loan  B  sai4  yaw  new  lender  may  have  a  (ffleient  poicy 

toi  are  gnttoig  a  secwity  mterest  in ' 
tTJAnyetoiB  Streep  Anytoum,  ST  T2i45 


toim^  lose  this  property  iyau  do  not  mate  you  payments  w 
satis^  other  ohigatinns  to  ties  ban. 


NeEnav 


EfllNnMBB 

Property  Com 
oner  tort 

not  pay  Woe  cam  dtecdy  pootefe 

iw  ooe  or  tan  laige  prenmi  ■  yeoc 

Emoottltaiim  fee 

fafbcfaCte^ 

Ybw  property  costs  may  change  and,  as  a  lesidL 

ment  m^  dunge.  Ybu  may  be  ride  ID  cancel  yaw  csDoer  accQimL 

but  1  you  do,  you  m»Bt  pay  you  property  costs  tfaecfly-  d  you  fai 
to  pay  yow  property  tales,  you  state  w  local  govenwient  may  (1 ) 
impase  fetes  and  penahies  w  (2)  place  a  taa  fan  on  this  property,  f 
you  fei  to  pay  any  of  vow  property  cDst^  yaw  lender  may  (DaM 
the  amounts  to  yaw  non  baianm.  (3)  add  an  escroM  accmmt  to  yaw 
ton,  w  {3)  require  you  K>  pre  to  property  nswance  dial  the  lender 
buys  on  yaw  behaff,  ntikh  Uy  HDidd  cost  more  and  proride  fewer 
benefits  than  vdiri  you  could  buy  on  you  ovm. 


80197 
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C:»4RPl«m5ignMiR 


Date 
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H-25(H)  Mortgage  Loan  Transaction  Details  permitted  by 
Closing  Disclosiu'e — Modification  to  §  1026.38(t)(5){iv)(B). 

Closing  Cost  Details — Model  Form 

Description:  This  is  a  blank  model 
form  of  the  modification  to  Closiiig  Cost 
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H-23(I)  Mortgage  Loan  Transaction 
Closing  Disclosure — Modification  to 
Closing  Disclosure  for  Disclosure 
Provided  to  Seller — Model  Form 

Description:  This  is  a  blank  model 
form  of  the  modification  permitted  hy 
§  1026.38(t)(5)(vi). 
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Closing  Disclosure 


OosHig  Infafniatian 


Tiansactiofi  Infornialion 
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H-25(J)  Mortgage  Loan  Transaction 
Closing  Disclosure — Modification  to 
Closing  Disclosure  for  Transaction  Not 
Involving  Seller — Model  Form 

Description:  This  is  a  blank  model 
form  of  the  alternative  disclosures  and 


modifications  permitted  by 
§  1026.38(d){2),  (e),  and  (t)(5Kvii)  for 
transactions  without  a  seller. 
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Closing  Disclosure 


Thahmii  a  statement  of  inal  loan  ternn  and  dosing  cost^Cbmpan  this 
document  wkh  your  loan  Btimate. 


Cbang  bifcxmatian 


Transaction  Inlonnation 


Loan  brfbrmalion 


□Gonweinional  DFHA 

□va  □ _ 

iMlIi 


Loan  Terms 


See  mute  lor  delait 


□  PnpatyTaaes 

□  Moraeowmer^  Insurant 
DOther 

SeeEsaomMtcauiUanpage4fardelad%.  must  pay  fa  mha  property 

antss^tmanty. 


bidudes  in  Loan  Costs -f 

in  Lender  Cmfils.  Scepage^fcrdooaL 


in  Other  Costs - 


bidudes  Goang  Costs.  SeeOdadi^n§(MitoOaaemipage5hrdaait. 
□  Fiom  □  16  Barionu 
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Closing  Disclosure 


This  form  it  a  statement  of  tnal  loan  temK  and  dosing  coACompafelha 
document  with  yoiir  Loan  E3tima$e. 


dosing  kifomiation 


Transaction  Information 


Lean  InHormafton 


LmbI^  □CofNcntianal  DFHA 

0 _ 

LmD* 

■Kf 


laitecSodngT 


Mofnkly  PMnc^  a  bMMWt 

5eel¥cifeaedlkymenlsbekm/dffoir 
EaimaM  Total  Monthly  Iktjtment 


Amount  {OR  mame  oner  Hme 
SeepageAAtfdetaif  ^ 


Daithol— Immlfc—tnat— T 


□  Uomeoiwiertt  insurance 
□other 

SeeBcniivAociiuie(mpage4fer<tataiL  Mwmutf  poylbratherprap^ 
atsnsquMaittjf. 


Costs  at  Closing 


Includes  eiLoanCbsts-r- 

in  Lender  Credits.  Seepoge^fardetoAL 


in  Other  Costs - 


Includes  dosing  Costs.  SeeOdadalingCaditoOammifM^^ 
□  From  □  To  Borrower 
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r  Payoffs  and  Payments 

1  IheflifettaMetgSBeiMiiiafj  rfyBuitiq|tj|fsaKipa/WM«ite«li»tfi>ppyB«_lBMiaBWMfc 

01 

02  .  •  •  ' 

03  a 

04  '  .  '  . 

05 

« 

07 

08 

09.  '  . 

10 

n  ■  -  '  ■  .  ■  ■ 

u  ■  ' 

13 

14 

u 

a.  - 

E.T01M.  pwrorrs  MB  MVMBm 
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Loan  Disclosutes 


f  you  id  or  dansfer  lliB  praperty  Id  anollter  peraoiv  ymir  lender 

□  u0^tann«itefCHtainawdiliuii^thBpenompaBuo»lte 
loan  on  tte  orignii  tmns. 

□  «a  not  almr  assumption  of  tfiB  loan  on  IhnarigifultEnM. 


. . . 

tar  loan 

□  has  a  dmaandfEaiw^wliidi  permits  yowlBider  to  requae  early 
mptyne  mot  the  low- ta  should  rewear  your  note  fcrdetafc. 

□  (ferns  not  hawe  a  rtanand  feature. 


aagallue  taarttaadan  (hnease  in  Iran  Amoun) 

Under  your  han  tem^  you 

□  ac  scheduled  10  malm  monthly  payments  that  do  not  pay  al  of 
the  iidBsest  due  that  monlh.  As  a  sesuk,  your  loan  amount  wS 
aKreaseduigatirely  anartiael.  and  your  loan  amourrtnwBlihely 
bacmne  larger  than  your  original  Ion  amount.  Inoeasesinyair 
loan  arrrountfcmrer  me  etpiiy  you  hare  it.  .his  property. 

□  may  hare  monthly  payments  that  do  net  pay  ai  id  the  interest 
(fere  drat  month,  f  you  dq  your  loan  amount  nil  mnease 
(negadrely  amortiie),  ami,  as  a  reside  yow  loan  armunt  may 
bMBme  feager  than  yoia  oigind  kmi  amount  bioBases  in  your 
kmn  amount  fenrer  dm  erpaty  you  hare  m  dns  property. 

□  do  not  hare  a  neg  dire  rarmnartiinfeali^. 


taddlhip— «a 
taakmfer 

□  m^  accept  payments  that  are  leg  dan  drefei  amount  drm 
(partal  payments)  and  apply  diem  Id  yow  hmn. 

□  mayluldtheminaseparafeacaNmtuntlyaupaytheRstaffhe 
payment,  aiul  then  apydy  die  hd  payment  Id  yordloaii. 

□  doe  not  accept  any  partial  payments. 

Vdeslomi  is  solit  yoienen  kadm  aiay  harea  dfleiei*  pofecy. 


ta  are  granting  a  seemityi 


ta  Bug  lose  this  property  i  you  do  not  make  your  payirmncs  or 
satidjr  otiier  obfe^tionsn  IhB  loan. 


Eamar  Armani 
ftiraaBL  your  loan 

□  nd  hare  an  escranr  accoimt  (afe»  caHed  an ’impoumr  or’tiusi' 
accDuet)  to  pay  the  propo^  cDsts  isfed  bekmi  VWiou  an  esoon 
account  Ifou  nmdd  pm  them  dseedy,  poBsUy  fei  one  or  tno  large 
pyinjts  a  year  Ibte  rentier  may  be  fable  feu  penaldesdulermsest 
fee  hSng  to  mdre  a  prgment 


□  ndnothareanesaowaazNmlfaecauKDyDudecineditDyour 
lender  (feres  not  olfef  one.  ta  must  dheedy  pay  you  properly 
ontt  sudi  as  tares  and  homeonner^  insiaance.  Con^  your 
lender  to  adi  iyour  loancan  hare  an  esoDur  acxxiunt 


tbEnsa* 

• 

EilinHiEd 

Properly  Cons 
inertal 

Citinwled  told  amount  oacrycarl-tiM 
iwiW  poy  rheas  cmti  diroedyL  poonfag 
in  one  or  tno  ienge  poyareWs  •  yeoc 

r _ ma— : _ r 

cJOOwmnEr  rve 

fadkcfetim^ 

tar  property  (Dsb  may  change  and,  as  a  lesidt  yma  CKRiurp^ 
ment  may  change,  ta  may  be  able  to  cancel  your  escrow  aooomt 
hr*  if  you  (fet  you  must  p^  yrw  faoperty  ants  fferecl^  If  you  hd 
to  pay  your  property  taag,  your  stire  or  local  gore  mwe  re  may  (1) 
impose  feres  and  penalties  le  (2)  pbcB  a  tas  im  on  this  praperlyL  i 
you  fel  10  pay  any  of  sour  pngret^  CDSt^  wur  lender  may  ( I )  aM 
die  amoufes  to  your  ban  bdwice,  U)  adnan  ensow  acemmt  to  yore 
knit  or  (3)  secfuae  yew  to  pm  far  property  insiBanoe  that  die  lender 
buys  (wycwrbehal,  which  melynouldaist  more  and  prowde  fewer 
beneits  than  nhai  you  eoidd  buy  cm  your  oan. 


fMGEtOFS'llMNDt 
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Loan  Disclosures 


If  you  Ml  or  dansfer  ttiis  pfopeity  to  analhM' person,  your  lender 

□  eriialkier.inder  certain  OMMition^  this  penon  to  assume  Itiis 
kan  on  the  original  teniK. 

□  wM  not  alow  assumplion  of  liB  loan  on  the  oiigiiial  terms. 

OwMiirirea^e 

^taurhian 

□  has  a  demand  feature^  srhkh  permits  your  lender  to  reqtiie  early 
lepayrnentcf  the  loan.  Ifau  should  leriew  your  note  tor  deofc. 

□  dors  not  hawe  a  demand  feature. 

Lmctaymertt 

Ifyourpynent  is  wore  than days  tate.yorv  lender  wS  charge  a 

Wegelhte  AapuctlMdonlinaeaseinljoanliiioijrd) 

Under  yow  loan  term^  you  * 

□  are  scheduled  to  make  monthly  payments  that  do  not  p^al  of  ' 

the  interest  due  that  month.  As  a  lesuk,  your  loan  amount  wS 
BKieatc  (negalMely  amortize],  loxititoh  wiH  ikely 

become  larger  dun  vour  original  Ion  amount  Increases  in  your 
loan  amount  kiwer  me  eqiaty  you  haw  in  this  property. 

□  may  haw  months  payments  that  do  not  pay  al  of  the  wterest 
due  that  month.!  you  do^  your  loan  amount  rriWmaease 
(ingatirety  amortize),  and,  as  a  iBsidt,  your  loan  amount  may 
become  larger  than  yuur  original  loan  amount  Increases  in  your 
ban  amount  kawf  the  equity  you  haw  in  this  property. 

□  donothawanegathreamortBabonfeatiee. 

Nflld  Nymants 

Voui  lender 

□  may  accept  payments  that  ate  less  than  the  fulamotmt  due 
(partial  payments)  and  apply  them  to  you  loan. 

□  may  hold  them  in  a  separate  acaNHituntl  you  pay  the  lest  of  the 
payment,  and  then  apfly  the  ful  payment  to  your  loan. 

□  does  not  aczqrt  any  partial  paymerrts. 

If  this  kan  B  soi4  yoie  new  lender  may  haw  a  cMeterk  poicy 


SaraMylelercft 

You  are  granting  a  security  iniBRSt  in 


ifau  may  lose  thrs  property  rf  you  do  not  make  you  payments  or 
satis^  other  ofab^aioiis  far  itiB  katL 


EacrawAaoBBt 

□  wfl  hare  an  esaow  accrnml  (abo  calkd  an*knpaunir  or  trast' 
adount)  ID  pay  the  property  costs  fsled  bekML  WWiout  an  esemw 
acxnmt;  you  eioiid  pav  them  dkeedy,  pessily  Bi  one  or  two  large 
paymerts  a  yeaefaur  lender  may  be  fable  far  pendlies  ami  eBerest 
far  Mng  to  mate  a  payment 


lender  does  not  aAer  one  Itou  must  dreetty  pay  yaw  property 
costS;  sudi  as  lams  and  homeownet^  insunnoe.  Contact  your 
lender  to  ask  i  your  loan  can  haw  an  escrow  accDunt 


MaEKiaw 


Eninwwd 

PnpeitvGaas 

imsYewl 

EsIinwiEd  iDtd  «Mnt  oiiayar1.1bu 
intpey  kwawti  dinclIjiLpoMibly 
it  one  or  two  hrge  papnefUs  ■  yoK 

EsaawYWwrFee 

hifteAdm^ 

Your  property  CQSB  nay  change  and.  as  a  lesidL  ytMt  cktow  pay¬ 
ment  may  change.  Ytau  may  be  tele  to  cancel  your  escrow  acxDimi, 
but  if  you  ilo,  you  must  pay  your  property  exists  dkeedy  If  you  M 
to  pay  yarn  propsty  taK,  your  stale  or  local  gowemnent  may  (1 1 
ingiQm  fines  and  penalbcs  <a  U}  placB  a  taa  ien  on  Ibis  properly  I 
you  fal  to  pay  any  of  sour  properly  cost^yout  bnder  may  O)  aM 
the  amounts  to  yemr  nan  faalwis,  (2)  addan  escrow  account  to  your 
loan,  or  O)  require  jnru  to  pm  far  property  insfance  that  the  leridef 
buys  on  yaw  behaff,  which  ehely  would  cost  rooR  and  prowde  fewer 
benefe  than  what  you  coukl  buy  rmyow  new. 


r  Adjustable  Payment  lAP)  Table 

_ 

iHlBviit  (Wy  tayMHte? 

-  1 -B  -  ~ 

FkstOiange^Amount 

!ii!nri|Beiir  Changes 

Makknuni  Payment 


Adjustable  Interest  Rate  (AIRl  Table 


IndeK-rltaigki 


Initiaihteiestllali 


Fkst  Change 


Subsequent  Changes 

First  Change _ ; _ 

Suhsequent  Changes _ 


80211 


OOSMGOISaOStME 
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Loan  Disclosures 


f  you  frf  or  toMier  itiB  property  to  another  person,  ynir  kRder 

□  na  jaw.<«fcr  certain  contiliDri^eiB  person  ID  tTfOf  this 
kan  on  tte  oti^Hf  ttnoL 

□  manotalowgsinnpiiDnoUsBkwnonSseongiiHUenns. 

Dertanrtftaknn 

ttawhan 

□  hisademndfEHha^wliidipennilsyowiBidBtloreqiaeeBly 
•epoynM  cf  Ike  lom  ttou  shonht  rniew  your  noleta  drtak. 

□  does  not  liave  a  denund  fertine. 


dian _ d^trte,  your  lender  rnidiaige  a 


aagnUec  Aaafdzallnn  Qnaease  in  Loan  AmouM) 

Udder  yaw  loan  term^  you 

□  arewiwdidedninialrtinornWypaynienlsdiaidonotpayalof 
dK  inaeieft  due  diatnurnh.  At  a  resuk,  yaw  loan  aenowit  Mi 
Bionaw  hie  jidiewlyjwwtiigi.  and  yow  loan  amount  Mi  Bnly 

loan  amount  lower  Jtenqudy  you  hawe  Indus  property. 

□  mayhaue  woruWepaynieidstliatdonotpqfadofdiewleicst 
ddediatwoidiLf  yon  dnyow  loan  amoimtwilwoeaae 
(nigrtiwiy  imnrtirel.aiMl.  as  a  lesU^yow  loan  amount 
beooHie  taeger  than  yaw  original  loon  amount  Inanases  m  yaw 
ban  amount  knew  die  eqwly  you  ham  Bi  dm  property. 

□  do  not  have  a  negalMC  amortkadon  fNlwe. 


□  may  aaeptpaynunts  dot  are  lew  than  the  M  amount  due 
(partial  payuKtus)  and  apply  them  to  yaw  loan. 

□  mayhoMdiewinaseparweacniwnwuiyoupaydieiestofdie 
p^jmcni,  aiui  than  ap|dy  die  M  payment  k>  yaw  kan. 

□  does  not  accept  any  pwiiai  paywenis. 
fdnskuatitsolityownewleHdgwayliaieaitBtnmniLy 

dm  aregnmingasennity  iimn.it  ai _ 


tainuy  lose  this  properly  im  do  not  made  yaw  paywenks  w 
sads^  oths  okfegmiansfv  dm  kian. 


SwnauL  yow  loan 

□  hare  an  escrow  accowit  (abo  caded  an  Impounir  w*dusr 

amawt)  to  pay  the  propw^  costs  fated  beknnlUdiow  an  escnau 
account,  you  wouM  pan  diem  (faect^,  pouidy  in  one  w  two  large 
pyneimayeat  daw  lender  way  be  fable  far  pwialdesmdaOewst 
farfafaigtomalKapiynient 


□  wl  not  bare  an  esoow  account  because  DyiiudecSneditDyaw 
lender  does  not  ofaer  one.  You  must  drectly  pay  yaw  property 
costly  sudi  os  tarws  and  homeoMier^  irawonce.  GmM  yaw 
lender  to  adi  i  yow  loan  can  hove  an  escrow  account 


EuimWed 

PmperlyGals 

werlfarl 

EUaiwtEri  lowl  wnount  o«er|ar1.1bu 
must  pay  Wew  aati  diwelip  poauhly 
in  one  w  tWD  bige  pmuieWs  ■  yew. 

EwiawdhiwrFce 

faw  property  costs  way  diange  an^.  as  a  lesuk,  yaw  escrow  p^ 
ment  way  dunge.  You  way  be  die  ID  caned  yow  escrow  acm^ 
bid  y  you  dn(  you  wwt  pay  yow  property  costs  cfaecl^  If  you  fai 
ID  pay  yow  property  taus.  yow  stole  w  local  gmeiwtient  may  ( I ) 
impose  fines  arid  pwidbes  or  CO  place  a  toR  im  on  this  property,  i 
you  fal  to  pay  any  of  ywd  property  cost^yow  lender  waydlaM 
the  amowds  to  yow  won  fadance,  (2)  ado  an  escrow  aaxnad  Id  yow 
faon,  w  (3)  requae  WDU  to  pw  far  property  inswance  thd  the  lerKfar 
boys  on  yow  beium  which  mdy  would  cost  more  and  proaide  fawer 
benedts  than  whd  you  ooukl  buy  on  yow  oucL 


_ 

1 

1 

1 

Opdwidl^wamkr 

S^f^Mwatf 

Tiiinad^rmiT 

RntOiangeffauounr 


SufanquentflimgeT 


ilfaywent 


fifroucimnoaMc 
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Loan  Disclosures 


V  yoH  Ml  Of  tBKfcr  ttiH  pniwity  to  ancMher  peno^,  your  leader 

□  waaber.MidercettaiBCDniiliDii^jNspenowlPinutoeltiB 
taoR  on  tte  arigmal  tan. 

□  not  alow  asmnptianafliB  Ion  on  toe  arigma  tonus. 


towhnn 

□  has  a  denandfaBno^wtikh  pewits  your  lendef  to  leqitoeeaily 
lepayneot  of  toe  loan,  ttau  should  ie«ie«  your  note  far  (totato. 

□  doesnathaitoadenandfealiR. 


ff  your  pajpmentB  one  lliBH days  tale,  you  lender  nil  diaige  a 


e  Atoertlalton  (bicrease  in  Loan  Anourt) 

Umtar  you  loan  tonn^  you 

□  aresdtodidedtotnalMinnnlliypq^meitotoatdoiiotpayalof 
toe  intofest  due  that  inonto.  As  a  icsuft,  yoo  loan  amoiHd  wa 
Bioease  (negaaiweiy  aonniiel,  and  your  loan  amount  wto  Hely 


>  equfty  you  have  Bi  tois  pnipertyL 

□  BiayhanemontofapBymeidstoatdonotpaqialaftoeBileiest 
due  toat  nortti.  r  you  di^  your  loan  amount  wto  inacase 
(negatively  amortBBJt  ani^  as  a  lesid^  your  loan  amount  may 
bemme  target  toan  your  original  loan  amount  hiaeases  in  your 
taao  amount  kitoer  dto  equity  you  hare  ei  this  property. 

□  da  not  have  a  negadeeamuitiialion  feature. 


Ytainlenifer 

□  may  aoept  payments  that  are  less  than  the  fal  amount  due 
(partial  paywems)  and  apply  them  to  your  loan. 

□  mayhoMtoeminaseparatoacaiimtunliyottpaytoeiestaftoe 
payment,  and  then  ap|iy  the  fal  payment  to  your  taatL 

□  does  not  accept  any  partial  payments. 

Itors  loan  B  mht  yoin  new  fends  may  have  a  iMeietC  poicy 


ftarnM^ymnlaan 

□  wS  haw  an  CKRiw  accmmt  (ahooled  an’torpouMTar'Iiiistr 
aonmOto  pay  toe  pnpeiqf  ones  istod  faekne  VNlhaut  an  esoow 
acoamA  yon  vindd  pm  diem  dhecly,  pcBstoly  in  one  or  two  targe 
paymerds  a  year  tbw  tender  may  be  iafafe  far  pmitoies  md  aBBCst 
farMhigtomal 


□  bMimbIiiw  eii  hum  Btinadlai  aiie  □youdeefnedit □  yon 
lender  does  not  olhr  one  Km  mud  tfaecdy  pay  yoin  laopeity 
cDsis^  such  as  ones  and  homeoimer^  nstoance.  (janbKtyoin 
fender  to  adi  i  your  loan  can  have  an  esoDw  acmimt 


Eniawmi  iDUi  onouW  overycor  l.fai 

hoperw  Coals 

naW  pay  dne  own  daecdp  paoabiy 

imlfearl 

ri  me  w  tan  papmWs  a  yew. 

EsaawdfaHer  Fee 

Ku  are  yarding  a  seoaity  intoied  in . 


Km  mqf  lose  tors  property  iyou  do  not  maheyour  payments  or 
saris^  other  ubiyarirjns  fa  dm  loan. 


Kw  praperty  ends  may  thmrge  ani^  as  a  lestot,  yarn  esoow  pay¬ 
ment  may  change.  Km  may  be  able  to  cancel  ymr  esoow  acoDi^ 
bid  if  you  rfa^  you  mud  pqr  yaw  laoperty  OBIS  ifaect^  I  you  bd 
to  pay  yiMr  property  taaes,  yow  dato  or  local  goveneBent  may  <  1 ) 
ieigiiise  lines  aeid  penalbes  or  O)  place  a  tae  im  cm  dm  property.  V 
you  tai  to  pay  aiy  of  vow  leoperty  end^  rout  fender  may  (1 1  add 
the  amoueds  to  yaw  ban  bataniB,  (2)  addan  escrow  accDwd  to  your 
low^  or  C3)  requee  you  to  pm  fa  propeeqf  imwance  that  toe  faKfer 
buys  on  yew  behaff,  wbkh  idw^  would  end  more  and  pioNife  fewer 
btnefas  than  what  you  eatjM  buy  on  yow  own. 


Adjustable  Interest  Rate  jAIRI  Table 


InitiaibdecedRate 


Fed  Change 


SujBequentOiapges 


Fed  Change 


SuhsequerdChapB 


80213 


dOaNGOBCUlSIME 
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r  Loan  Calculations 

1 _ : 

IWar  l^mimtt.blal  m  ofl  hawpdd  dfar 
you  m^  al  p^paenls  of  piindpa^  nfarest, 

— *yj» ^  «rr.^a»r 

fkwBcs  OwspB.  Thedolar  anuBBt  die  ban  wfl 
cndyiiu. 

AbmobI  Ibreoad.  The  bwi  anmw*  anolaide  dka 
paying  yaw  upkont  inance  charge. 

AbboOI  taowtage  tree  lAHd.  Vow  costs  owr 
die  ban  lemi  repressed  as  a  rate.  TTus  is  notyow  ■ 
mtarestralB. 

Uod  bawomtaa^agenVh  TTie  total  anmunt 
of  miBcd  diw  you  wd  psy  owr  the  ban  temi  as  a 
pocentqe  (dyowhan  BoowC. 

Other  Disclosures 


1 1  you  Ibm>  quBlions  ataoutte 
loan  terms  or  oasts  on  iNsionn,  uselhecontact 
rtoniMlion  fagtawt  To  9^  it^utwtMinn 

or  bbIb  a  cxanftai^  oiMact  tfie  ConsuMr 
rwandalftutecliuHBi— lat 


ff  the  prapoty  «Bs  aftpuMd  fur  yaw  taai^  your  lander  B  lequM  Id 
giw  you  a  co^  at  no  addUonai  OEt  at  least  3  days  bHore  dosing. 

If  you  haw  not  yet  rcoBwed  it,  please  contact  yow  lender  at  the 
Monnadon  iBied  bekne. 


See  yaw  note  and  secwiw  in 

•  what  happens  if  you  nl  to  make  yaw  payments, 

•  what  B  a  detait  on  the  ioaiV 

.^uakais  at  whkhyow  lender  can  leqiew  PBiyiepiynimtofthe 
haitiSnd 

•  the  rules  for  making  payments  bAiie  they  are  due. 


If  yaw  lender  fbieckises  on  this  property  and  the  kmdoswe  does  not 
cowr  the  amount  of  unpaid  balince  on  this  loan, 

□  staWfaenwy  protect  you  ftwniataltylailhewipaKl  balance.  If  you 
mcB  w  on  any  aihfband  defat  cn  this  property,  you 


/amdebtn 

faredatwe.  Thai  may  wart  Id  cMMitalawyer  far  wore  iidorindiuit 
□  stale  tanr  does  not  pmBd  you  bom  kafalily  far  the  wipaidbatince. 


Reknandng  this  loan  wfl  depend  on  yow  future  financial  situadoit, 
the  properly  vahi^  and  market  omitioiis.  Vdu  may  not  be  aide  to 
leinanoe  this  ban. 

•» 

k  you  borrow  more  than  this  property  is  worth,  the  HtHCSt  on  the 
loan  amount  above  this  piap^3  far  market  niue  is  not  dedudUe 
from  yowfcderdwconie  tires  ^  should  oonsrdt  a  tan  adsisw  far 
more  nfwnution. 


Contact  Information 


tandw  .. 

ihkh. 

MUD 

_llreaoeP 

Coidact 

.■ 

[ 

! 

B 

1 

Contact _ UehwbD  ' 

“ 

nwre 

iysigninq.  you  are  wdycuniiaeiig  dial  you  haw  iBceiwd  this  fane.  Itou  do  not  haw  to  accept  this  loan  became  you  haw  s^iedwreceiwd 
this  ham. 


dpiiak  Signature  Dore  Co  kppkontSignaiwe  Dole 

‘aaSMCOBaOSUK  mGESOFS-UMNDI 
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[  Lo-an  Calculations 

_ 

ftal  of  Nyamda.fatel  you  aJ  have  paid  dfer 
you  mobe^  poymentsol  principal  mlBcs^ 
avortgoge  insunna^  and  loan  cost^  as  scheihded. 

HMnce  ObaiBL  The  dolar  anount  lie  krei  vni 
OBtyDU 

Aarenal  ffaacreL  The  ban  amoiB*  avoiafde  dtar 
paying  your  iqdna*  inance  charge. 

the  loanferm  apressed  as  a  rale.T1asB  notyour 
wterestiate. 

Toted  bifamre  tacetdage  rnP).  The  total  amount 
of  mferest  lire  you  wM  over  the  ban  term  re  a 

poDBla^  (dyoia  kan  atnoure. 

QiMitiaMtV  you  how  questions  about  Hv 
hBntennsaraislsantliBfDni^usBliieGartact 
MonTBlianbehMLTogetiiMxeMaiiii^kn 
T  or  niile  a  aaiqiaint,  contact  MseGinsinier 

Rnandgl  ftoiBclian  Bureau  at 


OtKer  Disclosufes 


AppnliBl 

V  the  pfoperty  UBS  afqaased  far  your  hiait,  your  lender  B  reqund  to 
yiieyouaai^ainoacfcidnnalcnstatleBst3daysbnfareclDsiBq. 

If  m  haue  not  yet  Roerwed  it,  pieaw  contact  your  lender  at  the 
infannadon  iBted  beloiv. 


Canlrect  Detail 

See  yow  note  and  seoeire  nstnnnent  far  nfarmatian  about 

•  nliat  happens  if  you  ni  fa  mafce  your  payments. 

•  what  B  a  defaidt  on  the  loav 

.Hiuationsinwhidi  your  lender  can  aspan  eiilynpiynii'ntoftlie 
loan.and 

•  the  tides  far  nufting  payments  bdbre  they  ate  due. 


UiMHy  oner  rmudnaam 

If  your  lender  fawdoses  on  this  property  and  the  famdonaeifaes  not 

oner  the  amouttof  wpaid  batance  on  tMi  loan, 

□  stalelaitnuypralectyauhamBabSl»fartheunpfadtaalaniK.lyDU 
■efaunce  or  tain  on  ary  adddonal  dm  oi  Ufa  fioperty,  you  mqf 
lose  this  pwreoion  and  hare  fa  pay  ain  debt  remmangesen  after 
faredoiure.  You  may  «■*  fa  coradt  a  taaryer  far  more  MormoliorL 

□  slate  law  dtaes  not  protect  you  bom  feotaiily  far  the  impoidbafance. 


Loan  Acceptawre 

Itou  do  not  have  to  accept  this  loan  because  you  hate  received  this 
farm  or  signed  a  ban  appfkalion. 


Refaiancing  this  toon  mD  depend  on  your  fatuR  faiancxd  sibodon, 
the  property  vahie^  and  Biariiet  amMons.  You  may  not  be  able  to 
reinatice  this  loan. 


Byou  bonow  more  than  das  property  is  tHNth,  the  intarest  on  the 
loan  amount  above  las  property^  fan  ntaihre  value  is  not  deductide 
from  your  federal  incnine  trees  ^dioutdconaidt  atm  advisor  far 
wore  infamiation.  t 


Inadcr 

■nrtgage  Brobet^BIBi^S 

Ifame 

. 

• 

NMUD 

_UBBmeD 

Cordact 

Cental  II— TP 

CaidBrt _ UrrereeP 

bnal 

Ifeene 

• 

80215 
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- 

fbBH»Cliai«B.ThedofarBnmB*dietaBivia 
mat  you 

'  - 

.  -  .  ■  ^ 

paying  your  vgAaminaBcechanie 

HHBmdfaBvanbipe  fade  (MV.  ^hnacmb  over 
die  loan  tem  enpremeri  m  a  rareTlm  B  natymv 

Ibfal  bdmret  dmvmdapedVhlhe  add  aamunt 
of  jmerest  diatyoivdi  payoverdietanrem  asa 

Oth«f  Disclosures 


SaeyBMiioleaBdiKMwyiiiiliiiHilfwirfniWiiiialiBMt 

•  wluc  B  a  diterit  on  the  loa^ 

•  dhtfioK  n  laladi  yuur  knikr  caBMpas  iqH)fBKHt  of  die 

ioa^jnd 

•  the  rates  for  making  paymeMs  brfne  dwy  aie  due. 


aHeurmiirir—i 

lfyoiel»iifcrtwf*ni’T<aidm|mipa^andltiefciiBdiBieeitoBnnt 

OMer  die  amount  of  unpaid  bolancB  on  dm  loa^ 

□  inm  tnuiypwidirtyniiftnmfaMimfafdiewpBidlaiancg.>|iiu 
irtnmue  ration  any  adJdunaldebtai  dm  property,  you  ray 
lMedm|inimrlaetandliaaee>piyaiudeKienMBiuB|eiieiid>a 
inrockBMro.)(faumayewnttDcniHuliaBwyeffaf  womeduinidkm. 

□  sate  her  does  not  leuteU  you  IrarofaMiy  far  die  unp^bafaice. 


BHeianong  dm  loan  udi  depend  on  your  futmeinantialMluadan. 
die  property  valu^  and  maihet  omifaians.  Ytau  may  not  be  aUe  to 
iHInancedmban. 


d  you  bonour  more  dun  dm  proper^  B  wurdi,  the  interest  on  die 
faan  amount  above  dm  property  ^  far  maifcm  wlue  is  not  dediactUe 
from  you  fedeiai  inaime  taees.  ^  diould  omsiit  a  tae  advisor  far 
more  eduunation. 


Information  -> 

bbbhhbbhb 

bhhbbbbhh 

BBBBBBBBl 

BBBbbbbbB! 

EHi 

HUHHHj 

Confirm  Receipt 


ly  ligmHq,  you  are  only  cnedrnengdiat  you  hare  lecBWBd  dm  fane.^  do  not  have  to  accept  dm  ban  became  you  hare  siyied  Of  receaved 
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Loan  Calculations 


Total  of  MyndUte.  lotalym  rdi  have  paid  ^ler 
you  make  al  payments  o^yrinapj^inkiiejt, 
motgage  iisuancB;  and  loan  ODsts^  as  schedUed. 

ftewnoeCktegblhedofaramoord  tee  loan  vni 
cnsiyou 

Aaroant  ffaantnd.'nie  loon  atnoiadavalafate  alter 
paying  your  uplnad  inancB  cluige. 

Anroal  Peneutage  Rate  {Am.  Ybur  costs  ewer 
the  loantetm  enpressed  as  a  lateiThis  is  notyoir 
intetestratei 

Total  krtate  It  MrrrodigrfnPf.  The  totti  amount 
of  Biterest  dudyou  wl  ps)f  owerthe  taontenn  asa 
penadage  ofyour  kan  anoBC 

Other  Disclosures 


CantnctltaiBli 

See  yoir  note  and  seaiiM  instiuiMnt  far  BAmUten  about 

•  what  happens  if  you  M  to  nialte  your  paynenls^ 

•  what  is  a  di^aAon  the  loaiV 

•siiBtiais  11  wMdi  your  tender  can  requite  eariyi^Bymnt  of  the 
laBi,nl 

•  the  ndes  far  making  payments  bHIore  diey  are  duel 
Udimi  after  fnri.iitei—t 

Ifyour  tender  fatectiseiai  din  <**5  not 

oner  the  amoimtaf  lagteid  bJance  on  Itin  loan^ 

□  stekelauriMy  protect  you  from  iahitefar  the  impaid  balance.  If  you 
lefeiurue  or  take  on  ary  adtidanHl  debt  on  this  property,  you  may 
baethisprotecliutiandhawetopqfanyitetitiemiamkigewendter 
fareckisure.fau  may  ward  to  cnriiUltalawyerfar  more  ■dwmahnrL 

□  state  law  does  not  protect  you  komfeabfity  far  the  unptedbatanoe. 

Lnan  Accepkance 

Ifau  do  not  have  to  accept  this  teatn  because  you  hawe  leodwed  Ms 
farm  or  signed  a  loan  apiMailion. 


Qwatiorttyff  you  have  questions  about  the 
loan  tenns  or  costs  on  this  fam^  ute  the  Gordact 
erfonnation  bekjw.  To  get  imae  nfarmalian 
or  ndte  a  complaint,  cnrdact  the  Cdnsiaoef 
Rnaidai  ftotectian  Biaeau  at 
wteWiiaiiuroiilkiiuiii  piiftaiirtgafe-<ioMn 


Reinancing  this  loan  wil  depend  on  your  falue  teiancial  sduadaq, 
the  property  vaiu^  and  market  coruMons.  Vtou  may  not  be  able  to 
leiiiance  this  ban. 

liniDeducIlaus 

V  you  bonow  more  than  thb  proper^  is  worth,  the  eiterest  on  the 
loan  amount  above  Ms  property^  far  marktevafae  is  not  deductMe 
horn  yoiv  federal  ncome  tanes.^  shooid  consuk  a  tai  advfsar  far 
mote  nfarmatian. 


Contact  Information 


1— 

■ortgage&oii^'' 

Adtoe. 

muD 

• 

_UEenBeD 

Caakact 

aDSNGOISaOSUIE 


mGESOFS-LOMiDI 
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H-26  Mortgage  Loan  Transaction — Pre- 
Loan  Estimate  Statement — Model  Form 

Description:  This  is  a  model  of  the 
statement  required  by  §  1026.19(e)(2)(ii) 


to  be  stated  at  the  top  of  the  front  of  the 
first  page  of  a  written  estimate  of  terms 
or  costs  specific  to  a  consumer  that  is 
provided  to  a  consumer  before  the 


consumer  receives  the  disclosures 
required  under  §  1026.19(e)(l)(i). 


Your  actual  rate,  payment,  and  costs  could  be  higher. 
Get  an  official  Loan  Estimate  before  choosing  a  loan. 


H-27(A)  Mortgage  Loan  Transaction — 
Written  List  of  Ih^viders — Model  Form 

Description:  This  is  a  blank  model 
form  for  the  written  list  of  settlement 


service  providers  required  by 
§  1026.19(e)(l)(vi)  and  the  statement 
required  by  §  1026.19(e)(l)(vi)(C)  that 


the  consumer  may  select  a  settlement 
,  service  provider  that  is  not  on  the  list. 


Federal  Register / Vol.  78,  No.  251 /Tuesday,  December  31,  2013 /Rules  and 
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Afdditional  Details  for  Sfvicas  You  Can  Shop  For _ 

To  get  you  iUi  faj  with  shoppinadwtetidentifasMraepmwdewfcir  the  Mfwioes  you  on  shop  far  (ge  Section  Con  page  2 
of  ](DW  Inan  Estmotai. 


SweiBi 

OMrtect  InlbraBMew 

' 

• 

APfUCAMTS: 


□HTEBSUm; 


UMNDt 
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H-27(B)  Mortgage  Loan  Transaction —  •  transaction  in  the  sample  Loan  Estimate 
Sample  of  Written  List  of  Providers  illustrated  by  form  H-24(B). 

Description:  This  is  a  sample  of  the 
Written  List  of  Providers  for  the 
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Additional  Patails  for  Swvicas  You  Can  Shop  For 


To  get  you  started  with  shopping^  this  Ctt  identifies  some  pnMiden  ibr  the  servkss  you  can  shop  far  (see  Sectkin  C  on  page  2 
of  yoir  Loan  Estimate). 


I  IfawcMnrieettheiepeawidersoriiiopfory— TO— ptweiderfc 
faWiMte  I  Pteeideratelfl— dfad  |  C—tert  tefan—Oow 


Pest  Inspection  F« 

$13S 

PestCa 

Jane  Poll 

123  Avenue  A 

Anytuwfi,  ST  12345 
janepapciicorom 
111-222-3333 

Survey  Fee 

$65 

Surveyor  LJJC 

89  Barnes 

456  Avenue  8 

Anytown,  ST  12341 

bifcasurveyorlccom 

111-333-4444 

1  Tide  -  bismnce  Knder 

$700 

Gamma  Tide  Ca 

Joanna  Campbcl 
7B9AvenueC 

1  Tide -Lenderls  Tide  Pokey 

$535 

Ar^town,  St  12333 
joannacOgamniatideicom 

Tide -Settlement  Agent  Fee 

$502 

222-444-5555 

Tide  -Tide  Search 

1  ■  • 

$1,261 

Tide -Lertder^  Tide  Insurancx  I  $1,100  I  Delta  Tide  Inc  I  FrankReids 


321  Avenue  D 
Anytown,  ST  12321 
franlrf#didtatide.com 
222-444-6666 


APfUCANIS:  Mchaei  Jones  and  Mary  Stone 


DUr  BSUH):  2/1  S/2013 


ijQANDf  123456789 
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H-27(C)  Mortgage  Loan  Transaction — 
Sample  of  Written  List  of  Providers 
With  Services  You  Cannot  Shop  for 

Description:  This  is  a  sample  of  the 
Written  List  of  Providers  with 


information  about  the  providers  selected 
by  the  creditor  for  the  charges  disclosed 
pursuant  to  §  1026.37(f)(2). 
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Additional  Drtails  for  Swvicas  You  Can  Shop  For _ 

16  get  you  started  with  shopping^  this  let  denlHiB  some  pimideK  ibr  the  serwiczs  you  can  shop  far  (»e  Sectian  C  on  2 

of  yoir  Loan  Estimate^. 


APfUCANIS: 


tMCTEBSUH): 


UMNIDI 


Printed  on  recycled  paper 
with  vegetable-based  ink 
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